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ADVERTISEMENT 
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PRESEiNT  EDITION. 


1  HE  flattering-  reception  of  this  Work  by  the  Profes- 
sion, has  induced  the  Author  to  endeavour,  in  this  Edi- 
tion, to  render  it  still  more  worthy  of  their  attention. 
A  great  increase  of  matter  has  been  introduced,  and 
the  numerous  modern  enactments  affecting  the  Criminal 
Law  have  rendered  it  necessary,  with  much  labour,  en- 
tirely to  re-mould  some  parts  of  the  subject.  The  Author 
has  availed  himself  of  the  valuable  collections  of  cases 
recently  published  by  Messrs.  Russell  and  Ryan,  and 
by  Messrs.  Ryan  and  Moody,  which  have  afforded  to 
the  public  most  important  and  essential  information  on 
this  branch  of  the  Law.  Several  new  Precedents  have 
been  added,  and  the  Avhole  has  been  carefully  revised, 
corrected,  and  enlarged. 

6,  Chancery  Lane, 
Ist  March,  1826, 
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PREFACE 

TO 

THE    FIRST   EDITION. 


IN  the  following  work  I  have  attempted  to  take  a 
comprehensive  and  practical  view  of  the  Criminal  Law. 
In  the  Jii'st  volume  are  stated  the  principles,  rules,  and 
practice  which  aftect  criminal  prosecutions  in  general, 
from  their  commencement  to  their  conclusion.  In  the 
second  and  tJiird  volumes  will  be  found  the  law  relative 
to  each  particular  offence,  the  process  against  the 
offender,  the  indictment,  the  defence,  the  evidence, 
the  judgment,  and  punishment  ;  with  a  very  com- 
prehensive collection  of  precedents  of  indictments  and 
informations  for  each  offence,  with  notes  on  the  com- 
ponent parts  of  such  precedents.  The  fourth  volume 
contains  the  pleas  to  indictments  and  informations,  and 
proceedings  thereon  ;  and  the  practical  forms  to  be 
adopted  by  magistrates  and  others  in  the  course  of  the 
prosecution,  whether  by  indictment  or  information. 
But  the  better  to  enable  the  reader  to  form  an  opinion 
how  far  the  subject  may  be  worthy  his  attention,  and 
to  facilitate  reference  to  different  parts  of  the  work,  as 
well  as  to  afford  the  student  a  concise  view  of  the 
course  of  proceedings  in  criminal  cases,  it  may  be 
expedient  to  state  more  particularly  the  subject  of  the 
following  pages. 

As  criminal  prosecutions,  though  in  the  name  of  the 
king,  are  usually  instituted  by  some  particular  indi- 
vidual, the  first  volume  commences  with  a  statement 
.of  the  parties  competent  to  prosecute,  the  obligations 
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and  advantages  indncinc;  an  individnal  to  become  the 
accuser,  and  the  liability  which  he  incurs. 
-  In  the  second  chapter,  the  law  relative  to  arrests  on 
criminal  charijes,  is  very  fully  considered,  viz.  ^who  may 
be  arrested — for  what  crimes — at  what  time — in  what 
places — and  by  whom,  as  by  private  individuals,  con- 
stables, watchmen,  justices  of  the  peace,  sheriffs,  coro- 
ners, and  upon  hue  and  cry.  Next  are  considered  the 
arrests  under  warrant ;  the  information  or  evidence 
given  before  a  magistrate ;  his  summons  or  his  warrant 
thereon ;  by  whom  a  warrant  may  be  issued  ;  to  whom 
directed ;  its  form  and  requisites ;  the  backing  of  the 
warrant,  and  the  law  and  practice  of  a  supersedeas  to 
prevent  an  arrest  under  it  Then  is  considered  how  the 
Avarrant  is  to  be  executed ;  the  legality  of  breaking  open 
doors ;  the  conduct  of  the  officer  after  the  arrest ;  the 
law  relative  to  resistance  of  process,  escapes,  rescues, 
and  retaking ;  the  mode  of  detaining  a  party  already  in 
custody ;  the  law  relative  to  search  warrants  ;  and  the 
indemnity  to  magistrates,  officers,  and  parties  concerned 
in  the  arrest. 

In  the  tJiird  chapter  is  considered  the  examination  of 
the  accuser,  the  witnesses,  and  prisoner,  before  the 
magistrate ;  the  recognizances  ;  bail ;  commitment  and 
incidental  proceedings,  viz.  the  time  of  examination ; 
the  statute  and  decisions  which  regulate  it ;  the  sum- 
moning of  the  witnesses,  and  enforcing  their  appear- 
ance before  the  magistrate  ;  the  swearing  of  the  accuser 
and  the  witnesses,  and  the  formal  mode  of  taking 
their  examinations,  as  well  as  that  of  the  prisoner  ;  the 
power  of  the  magistrate  to  discharge  the  prisoner  in 
cases  where  he  considers  there  is  no  ground  for  the 
accusation ;  the  recognizances  to  prosecute  and  give 
evidence ;  the  duty  to  certify  the  examination  and  re- 
cognizances to  the  proper  court ;  the  law  of  bailing  in 
criminal  cases  ;  what  are  sufficient  bail ;  of  the  offisnce 
of  taking  insufficient  bail,    and  of  refusing  bail ;    the 
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form  and  requisites  of  the  recognizance  of  bail,  and  of 
certifying  such  recognizances,  and  the  power  of  bail  to 
take  and  render  their  principal.  The  law  relative  to  the 
commitment  of  the  prisoner  is  then  considered ;  to  what 
prison  he  is  to  be  sent,  the  form  and  requisites  of  the 
commitment;  how  the  expence  of  his  conveyance  to 
prison  is  to  be  defrayed  ;  the  duty  of  the  gaoler  to 
receive  him,  and  to  give  him  a  copy  of  the  mittimus. 
This  chapter  concludes  with  a  full  consideration  of  the 
Avrit  of  habeas  corpus,  as  it  applies  to  and  affects  crimi- 
nal proceedings ;  when  the  writ  is  to  be  granted ;  the 
practical  mode  of  obtaining  it ;  the  writ  itself,  its  form, 
and  requisites ;  the  return  which  may  be  made  to  it ; 
the  proceedings  upon  it,  and  the  bailing  of  the  prisoner 
when  brought  up  before  the  superior  tribunal. 

The  supposed  offender  having  been  thus  secured  and 
committed   for   trial,    the  next  considerations   are,  the 
court  in  which  the  proceeding  is  to  be  instituted  ;  the 
time  within  which  the  prosecution  must  be  commenced  ; 
and  the  mode  of  conducting  it ;  and,  therefore,  in  the 
fourth  chapter  are  fully  considered,  the  criminal  juris- 
diction of  the  courts  of  general  and  quarter  sessions  of 
the  peace  ;    oyer  and  terminer ;    general  gaol  delivery ; 
assize  and  nisi  prius  courts  under  special  commissions ; 
the  Admiralty  Sessions,  and  tlie  Court  of  King's  Bench, 
with  some  other  courts  of  more  limited  power  ;    tlie 
time  of   prosecution,    whether   limited    by  the  Habeas 
Corpus  Act,  or  other  particular  enactments  ;  the  modes 
of  prosecution,  whether  by  indictment,  presentment  by 
a  grand  jury  of  their  own  knowledge,  coroners'  inquest, 
verdict  of  a  jury  in  a  civil  action,  information  in  the 
King's  Bench,    presentments  of  a  judge  or  justice  of 
the  peace,  ov  informations  at  sessions. 

In  the  Ji/th  chapter,  the  general  principles,  rules,  and 
practice  affecting  the  structure  of  an  indictment,  wiietlier 
against  principals  or  accessaries  at  common  law,  or 
upon  statutes,  are  very  minutely  considered,  viz.  its  ge- 
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neral  requisites  of  certainty  and  language,  and  its  form, 
parts,  and  particular  requisites,  as  the  venue  and  mode 
of  stating  and  repeating  it,  the  formal  words  of  com- 
mencing  the   indictment,    the    name   and   addition    of 
the  defendant  and  of  third  persons,    the  statement  of 
the  time  when  the  offence  and  other  circumstances  took 
place,  the  use  of  the  videlicet,  the  description  of  the 
offence  itself,  the  various  technical  terms  which  must  be 
inserted,  the  usual  words  of  concluding  the  indictment, 
the  utilitv  of  several  counts,  the  cases  in  which  a  part  of 
a  count  may  be  found  by  the  jury,  and  the  joinder  of 
several  offences.     The  law  relative  to  principals  and  ac- 
cessaries in  the  first  and  second  degree,  and  of  accessa- 
ries before  and  after  the  f;ict,  and  the  distinctions  re- 
specting the  criminality  and  punishment  of  each  of  these 
offenders,  together  with  the  law  respecting  the  joinder 
of  several  offenders  in   the  same  indictment,   whether 
guilty  in  the  same  or  different  degrees,  are  then  fully 
considered.     Next  are  examined  at  some  length  the  re- 
quisites of  indictments  founded  upon  statutes  ;  and  tliis 
chapter  concludes  with  some  general  considerations  on 
the  consequences  of  unnecessary  length,  and  of  variance 
in   the   indictment,   how  far    criminal    proceedings   are 
amendable,  when  the  indictment  will  be  quashed,   and 
what  are  the  coni-»equences  of  its  being  found  defective. 
The  sixth  chapter  relates  to  the  grand  jury,  and  tlie 
presentment  and  finding  of  the  bill  of  indictment ;  viz. 
the  munber,  qualification,  and  mode  of  summoning  the 
jurors,  and  the  proceedings  to  swear  and  charge  them 
both  at  the  assizes  and  sessions ;  the  time  they  are  to 
serve ;  tiie  extent  of  their  jurisdiction  ;    the   mode  of 
preferring  the  bill  of  indictment  before  them  ;    the  evi- 
dence to  be  adduced ;  the  mode  of  compelling  the  at- 
tendance of  witnesses,   and  production  of   documents, 
and  of  the  finding  or  rejecting  the  bill  presented. 

The  caption  of  the  indictment,  or  stile  of  the  court  at 
%\  hich  it  was  found,  is  considered  in  the  seventh  chapter. 
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with  the  law  relative  to  demurrers,  founded  on  defects 
in  the  caption,  and  the  jurisdiction  and  practice  of  the 
court  as  to  amending  a  defect  in  this  part  of  the  pro- 

ceedinsf  s . 

In  chapter  eight  the  process  against  the  defendant, 
after  indictment  found,  and  the  proceedings  thereon,  are 
minutely  examined:  first  the  summary  process,  by  capias, 
bench  warrant,  or  by  a  judge's  or  justices  warrant;  su- 
persedeas to  prevent  arrest;  the  bailing  of  the  defendant, 
and  his  commitment  for  trial;  secondly,  the  process  to 
outlawry,  the  consequences  of  that  judgment,  and  the 
subsequent  proceedings  to  enforce  or  reverse  it. 

The  ninth  chapter  comprises  the  law  and  practice 
relative  to  the  removal  of  indictments  from  inferior  courts 
to  the  court  of  King's  Bench  by  writ  of  certiorari. 

In  the  tenth  chapter  are  stated  the  application  for  a 
copy  of  the  indictment,  the  assignment  of  counsel  to  the 
defendant,  the  cases  in  which  the  appearance  and  de- 
fence   may  be  by  attorney,    and  the  defence  in  forma 
pauperis.     The  law  and  practice  of  the  defendant's  ar- 
raignment  in  cases  of  treason  and  felony  are  then  fully 
stated,  together  with  the  rules  which  govern  the  arraign- 
ment of  principals  and  accessaries,    and   arraignments 
upon   several   indictments,    and   also   the   incidents   of 
arraignments,    viz.    denial     of    identity,     pleading    in 
abatement,  standing  mute,  confession  of  guilt,  and  pro- 
ceedings which  severally  follow  them. 

In  the  eleventh  chapter,  after  stating  the  modes  in 
the  King's  Bench  of  compelling  the  defendant  to  plead 
or  demur,  a  comprehensive  view  is  taken  of  crimmal 
pleadings.  First  are  shewn  the  various  pleas  in  criminal 
cases,  their  general  qualities,  requisites,  and  number, 
the  time  and  manner  of  pleading  them,  with  the  amend- 
ing, withdrawing  and  pleading  them  afresh;  and  the 
mode  in  which  pleas  are  entered ;  then  the  several  par- 
ticular pleas  and  proceedings  thereon,  are  separately 
stated   and   discussed,    viz.    pleas   to   the    jurisdiction, 
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demurrers  to  the  indictment  and  their  effects;  pleas  in 
abatement,  and  all  proceedings  to  ^vhich  they  give 
rise  ; — pleas  in  bar,  as  autrefois  acquit,  convict,  or  attaint 
and  pardon,  and  pleas  to  the  matter  or  merits  of  the 
indictment,  as  the  general  issue,  and  special  pleas  when 
requisite.  And  then  this  chapter  concludes  with  some 
observations  on  stopping  the  prosecution  by  nolle 
prosequi. 

The  twelfth  chapter  comprises  the  proceedings  before 
the  trial  and  relating  to  it ;  viz.  the  issue,  record  of  nisi 
prius,  the  mode  of  obtaining  a  view,  the  time  of  trial, 
the  notice  of  trial,  the  proceedings  to  put  off  the  trial 
and  the  place  of  trial,  together  with  trials  at  bar, 
remanets,  compromises,  and  mode  of  withdrawing  the 
record. 

The  jury  and  proceedings  relating  to  them,  form  the 
next  subject  of  inquiry;  and  therefore  in  the  thirteenth 
chapter  the  following  matters  are  fully  considered ;  the 
county  from  which  the  jury  must  be  summoned ;  the 
court  into  which  the  jurors  are  to  be  returned  ;  the  qua- 
liHcation  of  the  jurors ;  their  number ;  the  process  by 
whicli  the  jury  is  to  be  convened ;  when  it  may  be  joint 
or  several,  and  with  a  clause  of  proviso ;  the  mode  in 
which  the  process  is  to  be  executed,  and  the  attendance 
of  the  jurors  compelled ;  the  time  when  the  process 
must  be  returnable,  to  whom  directed,  and  by  whom 
returned  ;  the  form  of  the  return,  and  when  a  panel 
of  the  jury  must  be  returned ;  when  there  may  be  a 
tales  ;  the  proceedings  relative  to  special  juries  ;  a  jury 
de  medietate  linguae,  and  the  indemnities  and  liabilities 
of  jurors.  Next  is  considered  the  calling  of  the  de- 
fendant to  the  bar,  and  his  treatment  there,  and  the 
calling  of  the  jury;  and  then  the  different  proceedings 
relative  to  challenges,  viz.  those  on  behalf  of  the  king 
and  the  defendants  ;  challenges  to  the  array,  and  to  the 
polls ;  the  time  and  mode  of  challenge,  and  how  it  is 
to   be   tried,    and   the    mode    of  reforming   the   panel. 
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Lastly,  are  stated  the  manner  of  swearing  the  jury ; 
their  bemg  placed  in  the  jury-box;  and  the  proclama- 
tion made  immediately  before  the  trial  commences. 

In  the  fourteenth   chapter,  great  attention  has  been 
paid  to  the  proceedings  on  the  trial,  and  in  particular 
to  the  evidence  and  verdict.     In  the  first  place  is  stated, 
the  mode  of  reading  the  indictment  in  prosecutions  for 
treason  or   felony,  and  the  conduct  of  the  junior  and 
leading  counsel  for  the  prosecution.     The  evidence  in 
criminal  cases   is   considered   and    arranged,    with   re- 
ference to  the  parts  of  the  indictment  which  are  to  be 
proved  in  evidence.  Then  are  considered  the  degree  and 
kind  of  proof,  viz.  what  is  sufficient  evidence ;    of  pre- 
sumptive evidence,  and  evidence  required  by  particular 
statutes ;  the  requisite  number  of  witnesses  when  it  is 
sufficient  to  produce  the  best  evidence   the    nature   of 
the  case  allows ;    when  hearsay  evidence  is  admissible ; 
when   dying  declarations   may  be   received ;  when    the 
defendant's  confession  is  evidence,  and  when  testimony 
as  to  character  is  admissible  for  the  crown.— The  modes 
of  proof  are   next  examined,    which   consist   either  of 
written  documents  or  the  verbal  evidence  of  witnesses. 
Under  the  first  class  are  considered  public  documents ; 
private   documents  with    the    subpoena,    and  notice  to 
produce  them ;  proof  of  hand- writing,  and  the   neces- 
sity for  stamping  the  documents ;  with   the  depositions 
taken  before  a  magistrate.     Under  the  second  class  are 
discussed   the   parties  who   may  be  witnesses  ;    the  dis- 
tinction  between  competency  and  credit ;  the  grounds 
of  incompetence,  as  infancy ;  defect   of   intellect ;  infi- 
delity; religious  scruples,  and  near  relationship;  inte- 
rest in  the  event ;  infamy,  and  how  the  last  objection  is 
to  be  shewn  to  the  court. 

The  grounds  on  which  the  evidence  of  accomplices  is 
received  are  also  stated,  and  the  protection  afforded  to 
professional  confidence.  The  time  when  the  objection 
to  the  competency  of  a  v/itness  must  be  taken  is  also 
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sliown.  The  modo  of  compellinG:  the  attendance  of 
MJtnesses  is  also  considered.  Then  is  stated  the  pi-ac- 
tical  nietliod  of  swearing-  the  witness  and  his  givins," 
evidence  on  the  trial ;  his  right  to  refuse  to  criminate 
himself;  his  cross-examination  and  bills  of  exception, 
and  demnrrers  to  evidence.  The  evidence  on  the  part 
of  the  prosecution  being  closed,  next  are  considered  the 
address  of  the  defendant  and  the  evidence  on  his  be- 
half; the  reply  on  the  part  of  the  prosecntion,  the 
adjournment  from  day  to  day,  the  consequences  of  ill- 
ness, &c.  during  the  trial,  the  object  of  withdrawing  a 
juror,  committals  for  contempt  of  comt,  the  summing 
up  of  the  judge,  and  the  conduct  of  the  jurors  in  con- 
sidering their  verdict,  and  how  they  are  asked  to  return 
it.  Tlie  verdict  and  mode  of  delivering  it  are  then  con- 
sidered— and  the  kinds  of  verdicts,  whether  general, 
partial,  or  special.  The  proceedings  as  to  special  cases 
and  sending  the  jury  to  re-consider  their  verdict,  and 
the  proceedings  on  conviction  or  acquittal,  conclude  this 
chapter. 

The  fi// cent h  chapter  states  the  proceedings  between 
verdict  and  judgment,  viz.  the  removing  the  verdict  in 
some  cases  into  the  King's  Bench,  the  Rule  for  Judg- 
ment, the  proceedings  as  to  obtaining  a  new  trial,  the 
motion  for  stay  of  judgment,  and  that  in  arrest  of  judg- 
ment, the  process  after  verdict  to  bring  in  defendant  to 
receive  judgment,  and  the  practice  as  to  compromises 
with  the  prosecutor,  between  verdict  and  judgment. 
The  law  as  to  benefit  of  clergy  is  then  very  fully  consi- 
dered, both  in  its  history  and  present  practice ;  and  this 
chapter  concludes  M'itli  the  consideration  of  several 
matters  of  practice  antecedent  to  the  judgment  in  cases 
of  prosecutions  for  misdemeanors,  as  the  Rule  to  show 
cause  why  a  fine  should  not  be  imposed  on  the  de- 
fendant— the  ju'oceeding*  to  compel  an  inferior  court 
to  give  judgment — the  affidavits  in  the  King's  Bench  in 
mitigation  or  aggraAation  of  the  punishment,  and  the 
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course  of  proceedings  thereon — and  references  to  the 
master  to  determine  what  compensation  should  be  made 
to  the  prosecutor,  and  the  proceeding  by  attachment 
to  enforce  the  master's  decision. 

The  judgment  and  its  incidents  are  the  subjects  of 
inquiry  in  the  sixteenth  chapter.  The  cases  where  the 
defendant  must  be  in  court — what  court  may  pronounce 
the  judgment— and  the  time  and  manner  of  giving  judg- 
ment are  stated ;  and  then  follow,  in  regular  order,  the 
law  and  practice  as  to  express  judgments  or  sentences, 
as  well  those  which  are  fixed  and  stated  as  those  which 
vary  according  to  the  discretion  of  the  court,  viz.  in  high 
treason — for  coining — for  petty  treason — for  murder — 
for  felony  in  general — in  premunire — for  misprision  of 
treason  or  felony ;  and  some  other  express  judgments 
for  misdemeanors  fixed  by  particular  statutes.  The  dis- 
cretionary punishments  are  then  fully  considered  in  the 
case  of  clergyable  felonies  ;  petty  larceny  ;  perjury  ;  ob- 
taining money  by  false  pretences ;  libels  ;  nuisances  to 
highways  and  other  offences.  Judgments  without  ex- 
press sentence  are  then  considered  ;  also  what  is  to  be 
the  duration  of  the  punishment  when  the  defendant  is 
convicted  of  several  offences.  Then  follow  the  judg- 
ments for  the  defendant,  with  some  points  as  to  the 
record  of  the  judgment,  and  the  cases  in  which  one 
sentence  may  be  vacated,  and  another  given. 

In  the  seventeenth  and  eighteenth  chapters  are  con- 
sidered the  consequences  of  judgment  of  death,  viz.  at- 
tainder, forfeiture,  and  corruption  of  blood  ;  with  the 
means  of  removing  them,  as  well  as  the  proceedings  to 
reverse  the  judgment,  with  or  without  writ  of  error,  or 
by  act  of  parliament,  &c. 

Reprieves,  pardons,  and  pleas  of  non-identity,  are 
treated  of  in  the  nineteenth  chw^tev.  Reprieves  by  di- 
rection of  the  crown,  or  by  the  judge  who  has  tried  the 
prisoner,  are  first  considered,  and  then  are  stated  re- 
prieves, on  account  of  pregnancy  or  insanity.     In  con- 
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siderin,2:  pardons,  the  oftences  pardonable,  and  what  are 
usually  pardoned,  are  first  examined  ;  and  then  is  stated 
how  a  pardon  is  to  be  granted  ;  the  manner  of  allowing 
it ;  and  its  effect.  And  the  chapter  concludes  witli  the 
law  relative  to  the  plea  of  non-identity,  and  proceed- 
ings when  it  is  relied  on. 

In  the  twentieth  chapter,  punishments  founded  on  the 
different  sentences,  are  very  fully  considered  in  their 
nature,  and  the  mode  of  their  infliction.  First,  that  of 
death  :  by  what  warrant  the  execution  must  be  autho- 
rized ;  by  what  court  appointed ;  the  time  and  place  of 
execution  ;  the  officer  by  whom  the  sentence  is  to  be 
executed ;  and  the  manner  in  which  it  is  to  be  con- 
ducted. Then  follow  the  punishments  of  transporta- 
tion, whipping,  pillory,  and  imprisonment  ;  with  the 
regulations  as  to  the  conduct  of  prisons  and  houses  of 
correction,  and  tlie  power  of  liability  of  gaolers.  The 
punishment  of  fines  and  other  collateral  punishments, 
as  that  of  striking  an  attorney  off  the  rolls,  deprivation 
of  ecclesiastical  benefices,  or  expulsion  of  a  memljer  of 
the  House  of  Commons,  are  then  stated.  And  this 
chapter  concludes  with  a  view  of  the  effect  of  the  sen- 
tence upon  civil  actions  against  the  defendant,  with  the 
practice  as  to  entries  and  registers  of  a  prisoner's  dis- 
charge, or  satisfaction  of  a  fine,  &c. 

In  the  tiventij-Jirst  chapter  are  considered,  certificates 
of  conviction  and  allowance  of  clergy,  &c.  estreats, 
restitution  of  property  stolen,  rewards  and  immunities, 
exemption  from  offices  under  the  certificate  or  Tyburn 
Ticket.  The  law  relative  to  the  costs  of  the  prosecution 
and  the  costs  of  the  defendant,  the  fees  of  officers,  and 
the  attorney's  bill,  is  then  stated  ;  and  this  chapter 
concludes  with  a  short  consideration  of  the  remedies 
for  malicious  prosecutions. 
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Criminal  informations  in  the  King's  Bench  form  the 
subject  of  inquiry  in  the  twenty-second  chapter,  which 
concludes  the  first  volume.  The  advantages  and  dis- 
advantages of  this  course  of  proceeding,  and  the  restric- 
tions imposed  in  modern  times,  are  fully  stated.  The 
subject  is  then  divided  into  those  informations,  which 
are  filed,  ex  officio,  by  the  attorney-general,  and  those 
which,  by  leave  of  the  court,  are  prosecnted  in  the 
name  of  the  coroner  or  master  of  the  Crown-office, 
either  against  private  individuals,  or  against  magistrates. 
Informations  hy  the  attorney-general  are  considered, 
with  reference  to  the  party  by  whom  to  be  filed ;  for 
what  offence  ;  how  filed  :  and  upon  what  evidence  ;  the 
form  of  the  information  ;  of  quashing  it  upon  the  appli- 
cation of  the  attorney-general ;  the  amendment  thereof; 
and  the  trial,  judgment,  and  other  proceedings. 

Informations  against  private  individuals  are  con- 
sidered with  reference  to  the  cases  in  which  the  court 
will  grant  them ;  the  time  and  notice  of  motion ;  the 
affidavits  on  which  the  motion  is  to  be  grounded ;  the 
motion  for  the  rule  to  show  cause ;  the  service  of  the 
copy  of  the  rule  on  the  defendant,  and  the  proceedings 
thereon.  The  affidavits  and  proceedings  on  the  part  of 
the  defendant  are  then  examined,  as  well  as  the  enlarge- 
ment of  the  time  for  showing  cause,  and  the  proceed- 
ings on  showing  cause,  the  recognizance  to  prosecute, 
and  the  information  itself,  its  form  and  requisites  ;  the 
trial ;  modes  of  mitigating  or  increasing  the  punish- 
ment, and  the  judgment  ultimately  passed  by  the  King's 
Bench  on  a  party  convicted.  The  informations  against 
magistrates  are  then  considered  in  the  points  in  which 
they  diflfer  from  those  against  individuals ;  and,  with  a 
summary  of  these  the  volume  concludes. 


The   second  and    third  volumes   contain  a   practical 
view  of  every  description  of  crime ;  the  process  against 
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the  offender ;  the  requisites  of  the  indictment ;  the 
defence  and  the  evidence ;  the  judgment  and  the  pu- 
nishment ;  and  then  are  given  the  forms  of  indict- 
ments, informations,  and  presentments,  for  each  offence  ; 
with  notes  on  the  particuhu*  parts  of  each  precedent. 
The  whole  of  the  matter  of  these  volumes  is  arranged 
in  a  systematic  order,  resem.bling  that  adopted  by 
Mr.  Justice  Blackstone  and  Mr.  East.  The  first  chapter 
contains  the  usual  commencements  and  conclusions  of 
indictments,  informations,  coroner's  inquests,  and  pre- 
sentments of  a  judge  or  justice  ;  and,  as  these  forms 
are  generally  to  be  observed  in  the  structure  of  all  in- 
dictments, and  other  proceedings,  they  are  referred  to  in 
the  subsequent  parts  of  the  second  and  third  volumes. 
Then  are  considered  the  proceedings  for  offences  against 
God,  religion,  and  public  worship  ;  morality  and  de- 
cency ;  the  law  of  nations ;  the  king,  government,  and 
public  officers ;  offences  relating  to  coin  and  bullion ; 
against  the  revenue ;  against  public  justice ;  against 
public  peace ;  against  trade  ;  against  health  ;  against 
pul)lic  police  ;  against  the  persons  of  individuals  ;  against 
personal  property ;  against  real  property  ;  and  relative  to 
ships,  and  conspiracies.  The  contents  of  tliese  volumes 
will  appear  more  particularly,  from  the  very  copious 
Analysis  at  the  commencement  of  tlie  second  volume, 
and  the  comprehensive  Index  of  the  law  and  precedents, 
at  the  end  of  the  third. 


The  fourth  volume  contains  the  pleas,  replications, 
demurrers,  &c.  which  may  arise  in  the  course  of  a  cri- 
minal j)rosecution,  and  the  practical  forms  which  are  to 
be  observed  in  the  course  of  a  prosecution,  with  notes 
to  tlie  precedents,  referring  to  the  different  parts  of  the 
first  volume,  and  w ith  })ractical  diiections  how  the  forms 
are  to  be  used.  The  contents  of  this  volume  may  be 
more  fully  collected  from   the  Analytical  Table  at  the 
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commencement  of  it,  and  the  comprehensive  Index  at 
tlie  end.  Tlie  forms  will  be  found,  for  the  most  part, 
arranged  precisely  as  the  matter  in  the  first  volume,  so 
that  the  volumes  tend  to  elucidate  each  other. 


In  preparing  the  whole  of  this  work,  great  care  and 
labour  have  been  exercised.     I  have  not  been  satisfied 
with  merely  collecting  materials  from  abridgments,  in- 
dexes, and  treatises,   but  have  searched  for,  and  exa- 
mined authorities  in  all  the  books  of  reports.    Numerous 
decisions  will  be  found  referred  to  in  the  notes ;  and  in 
order  to  afford  the  reader  every  access  to  information, 
the  abridgments  and  treatises  are  also  referred  to.     The 
second  and  third  volumes  contain  all  the  approved  pre- 
cedents which  can  be  found  in  print,  with  very  numer- 
ous manuscript  precedents,  with  many  of  which  I  have 
been  favored  by  friends  at  the  bar,  and  from  the  public 
offices,  and  others  which  I  have  long  been  collecting  in 
the  course  of  my  own  practice  ;  and  as  the  result  of  the 
prosecutions  in  most  of  these  cases  has  been  communi- 
cated to  me,  I  am  the  more  confident  in  their  accuracy. 
Tlie  preliminary  notes  upon  each  offence  will  also  be 
found  to  contain  a  distinct  treatise  upon  each  branch 
of  the  criminal  law. 

I  have  had  considerable  difficulty  in  collecting  the 
forms  contained  in  the  fourth  volume.— A  great  part  of 
the  practical  proceedings  before  magistrates  were  ob- 
tained from  the  Public-office,  Bow-street,  and  it  is  there- 
fore hoped  that  this  part  of  the  work,  which  refers  also 
to  the  copious  directions  in  the  second  and  third  chap- 
ters of  the  first  volume,  will  be  found  useful  to  magis- 
trates. I  have  been  favored  with  the  commissions  on 
which  the  criminal  courts  proceed,  from  the  Crown- 
office,  Rolls-buildings,  from  which  they  are  issued.  A 
great    part    of   the  other  forms  are  from  very  valuable 
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collections  of  .2,entlemen  of  great  experience  in  their 
respective  official  situations  as  clerk  of  assizes,  and  in 
other  professional  departments. 

1  am  induced  to  hope  that  the  work  will  be  found  ac- 
curate, by  the  circumstance  of  so  experienced  and  able 
a  criminal  lawver  as  Mr.  Stafford,  of  the  Police-office, 
Bow-street,  having  favored  me  with  some  valuable  in- 
formation on  points  of  practice ;  and  of  Mr.  Jones,  of 
the  Crown-office,  having  most  obligingly  gone  over  the 
greater  part  of  the  first  volume,  and  by  his  practical 
knowledge,  prevented  many  inaccuracies  and  omissions 
which  might  otherwise  have  occurred.  I  have  also  to 
acknowledge,  that  the  completion  of  so  laborious  an 
'  undertaking  has  been  greatly  facilitated  by  the  zealous 
assistance  of  my  pupils;  and  it  would  be  injustice  not 
to  acknowledge,  in  particular,  the  valuable  assistance  of 
my  pupil  and  friend,  Mr.  Talfourd,  whose  ability  as  a 
pleader  ensures  him  the  most  flattering  success  in  his 
professional  career,  and  w  ho,  by  a  rare  union  Gi  great 
talent  with  peculiar  assiduity,  has  enabled  me  much 
sooner,  and  more  satisfactorily,  to  accomplish  my  under- 
taking than  I  otherwise  could  have  done. 

J,  CHITTY. 
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ADDENDA— Vol.  IV. 

{Jury  Act)  Schedule  of  Acts  \  .  ^^  ^, 

repealed  or  altered  thereby  J 

(  Criminal  Justice  Act )           .  xxxii 

(  Repealing  Criminal  Statutes )  xliv 

( Criminal  Process )    .     .     .     .  ^^^ 

(  Larceny  Act  )....•  xlix 

[Malicious  Injuries  to  Property)  ixxii 

( Remedies  agnst  Hundreds, 8jc.)  Ixxxiv 

(  Offences  against  the  Person)  xci 

, .     . .  c.  32          ( Laiv  of  Evidence )  .     .     .     .  cii 

Schedule,  No.  II.  Acts  repealed— or  partly] 

repealed— by  7  Geo.  4.  c  64—7  &  8  Geo.  \  cv.  to  cxm 
4.  c.  27— and  9  Geo.  4.  c.  31.  j 


6  Geo. 

4. 

c.  50 

7  Geo. 

4. 

c.  64 

7&8Geo 

.4.  c. 

27 

•   • 

•   • 

c. 

28 

•    • 

•   • 

c. 

29 

•   • 

•   • 

c. 

30 

•   • 

•   • 

c. 

31 

9  Geo 

4. 

c.  31 

*^*  Subsequently  to  the  publlcatiun  of  this  Edition,  severai 
Acts  respecting  Ciumixal  Offknces,  «/?</ Criminal 
-  Process,  have  passed  the  Legislature.  The  suhferts 
they  embrace  are  numerous  aiul  important — it  has 
consequently  heeii  thought  necessary  to  print  them  at 
the  end  of  T^ol.  IF.  as  Addenda  to  the  IVork^  to 
which  very  particular  attention  should  be  given. 


•=^i 


'T^fe  7  8)  8  G.  4.  c.  29.  materially  affects  the  Chapter  on 
Larceny,  Vol.  III.  page  917 — but  more  in  the  Sub- 
stitution of  a  single  Statute  for  a  multiplicity  of 
*  enactments  relating  to  Criminal  Offences,  than  in  any 
change  of  princi])le  regulating  Forms  of  Indictments, 
a)iil  Qther  Forms  of  Judicial  Process  in  Criminal 
Cases.  It  has  been  thought  preferable  therefore,  to 
give  the  Acts  verbatim — with  Schedules  of  those  ivhich 

yj^u  are  repealed,  and  references  to  the  Clauses  of  the  new 
Laws,  than  to  attempt,  by  cancelling  part  of  this 
IVftrk,  to  malce  it  strictly  conformable  to  the  late  re- 
gulations, which  may  probably  require  future  revision. 
The  same  observations  apply  to  the  Act  ivhich  con- 
solidates the  Larvs  relating  to  Malicious  Injuries  to 
Property,  7  6'  ^  ^-  ^-  <'-  ''^^' 

The  Claim  of  Benefit  of  Clergy  is  abrogated  as  to  the 
future,  by  the  6th  Section  of  Cap.  28,  but  a  reference 
to  former  Statutes  on  that  subject  is  still  needful,  from 
the  liniitalion  of  Capital  Panisliments  dependant  on 
those  ancient  cnarlmrnts  ivhich  allowed  that  Plea, 
being  continued  by  Section  J  of  the  new  Act. 

'"A  more  recent  and  i))iportant  Act  is  also  given  in  the 
Addenda,  the  9  (i.  4.  c.  31.  which  has  repealed  the 
varifjus  Laws  relating  to  Murder  and  Personal  In- 
juries, dispersed  through  a  variety  of  Statutes,  and 
reduced  the  whole  info  one  Act,  in  which  some  impor- 
ta)it  A  Iterations  and  Improvements  tcill  he  observable. 

Such  Forms  of  Indictments  given  in  this  fFork  as 
have  bi'en  draivn  in  strict  conformity  with  the  JFords 
.  used  in  Statutes  heretofore  in  operation,  but  noiv  re- 
pealed, must  he  altered,  where  Jieedful,  to  suit  the 
e.vpressions  used  in  the  Clauses  for  each  Offence  con- 
templated by  C.  29  a)ul  C.  30  of  7  and  Syund  C.  31 
of  9  G.  4.  the  Larceny,  3Ialicious  Injuries,  and 
Personal  Offences  Acts. 

A  General  Chronological  Table  is  also  give?i  of  the 
nurnerons  Statutes  repealed  or  altered  by  the  above- 
vientivned  Acts. 
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OF  THE  PROSECUTOR. 

* »  HEN  a  crime  has  been  committed,  it  becomes  necessary, 
in  the  first  place,  to  consider  who  is  to  be  the  party  by  whom  all 
the  active  steps  are  to  be  taken,  in  order  to  bring  the  suspected 
offender  to  justice.  We  purpose,  therefore,  here  to  inquire  who 
is  legally  competent  to  institute  criminal  proceedings — what  are 
the  obligations  and  advantages  inducing  him  to  prosecute — and 
what  liabilities  he  incurs. 

Criminal  prosecutions  are  carried  on  in   the  name  of  the  king,  1st,  Who  may 

ji  /•1---11-  1  •  It  •  I-  prosecute. 

and  nave,  tor  their  prmcipal   object,  the  security  and   happniess  or 

the  people  in  general,  and  not  mere  private  redress  (a).  But  as 
oflTences,  for  the  most  part,  more  particularly  aflfect  a  particular 
individual,  it  is  not  usual  for  any  other  person  to  interfere.  In 
general,  however,  every  man  is  of  common  right  entitled  to  pre- 
fer an  accusation  against  a  party  whom  he  suspects  to  be  guilty.  [  2  ] 
And  so  far  has  this  rule  been  carried,  in  its  construction,  for  the 
benefit  of  public  justice,  that  even  an  individual  who  has,  for  the 
purpose  of  detecting  a  suspicious  person,  afforded  him  an  oppor- 
tunity to  commit  the  particular  crime,  is  not  thereby  precluded 
from  becoming  a  prosecutor,  and  instituting  proceedings  against 
him  (6) ;  unless  the  offence  be  destroyed  by  the  consent  of  the 
party  indicting ;  as  in  the  instance  of  robbery,  where  it  is  essen- 
tial that  alarm  should  be  excited,  and  when,  if  a  plot  be  delibe- 

(«)    Hawk.   b.  2.  c.  25.  s.  3.  (6)  2  Taunt.  334.     2  B.  Sc  P. 

Bae.  Abr.  Indictment,  A.  3.  hm.  2  Leach,  912,  13,  14/1011). 
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rately  laid  to  detect  the  prisoner,  no  such  offence  has  been  in  fuct 
committed  (a).  This,  however,  can  scarcely  be  termed  an  excep- 
tion. And  though  the  legislature,  in  the  statute  making  it  felony 
in  a  bankrupt  to  neglect  to  surrender  to  his  commission,  seems 
to  have  intended  that  there  should  be  a  concurrence  of  his  cre- 
ditors in  the  prosecution ;  yet  it  may  be  carried  on  by  a  person  to 
whom  he  is  not  indebted  (b),  and  several  persons  may  associate 
for  the  purpose  of  prosecuting  persons  supposed  to  have  been 
guilty  of  a  crime,  without  being  guilty  of  an  illegal  conspiracy  (c). 
The  Attorney-General,  as  we  shall  see  more  fully  hereafter  (d), 
may  file  an  ex  officio  information  for  any  misdemeanor  affecting 
the  public  welfare.  And  though  the  original  prosecutor  die,  tlie 
proceedings  will  not  be  defeated  even  in  the  case  of  a  libel  or 
assault,  or  other  injury  of  a  private  nature;  because  they  are 
professedly  instituted  not  for  the  satisfaction  of  wrongs  to  indi- 
viduals, but  for  the  furtherance  of  public  justice,  and  to  punish 
the  violation  of  the  public  peace  (e).  Those  only  are  disqualified 
from  becoming  prosecutors,  who  either  from  religious  scruples 
or  infidelity,  which  render  them  incapable  of  taking  an  oath,  or 
from  infamy,  which  presumes  them  unworthy  of  credit,  are  in- 
competent to  become  witnesses.  Of  this  description  are  Quakers, 
infidels  who  have  no  idea  of  God  or  a  future  state  of  retribu- 
[  3  J  tion,  and  persons  attainted  of  felony,  treason,  or  false  verdict,  or 
convicted  of  any  species  of  crimen  falsi,  which  renders  them  in- 
famous (y).  All  these  parties,  however,  are  perfectly  at  liberty 
to  disclose  the  circumstances  of  the  crime,  and  thereby  enable 
others  to  bring  an  offender  to  justice,  against  whom  they  cannot 
themselves  give  evidence. 

«d,  The  obliga-         The  persons  thus  legally  entitled  to  prefer  an  accusation  against 

tioiii    to  prose-  ^  .    i      ,-  •  •  i  i  >  ■        ■ 

cute.  3  party  suspected  ot  a  crane,  are  m  general  bound  by  the  strongest 

.    obligations,  both   of    reason  and   law,  to   exert  the  power  M'ilh 

which  they  are  invested.    It  must  indeed  be  admitted,  that  revenge 

ought  not  to  become   the  motive  of  their  actions,  or  occasion  any 


(a)  2  Taunt.  334.      2  B.  &  P.  (e)  1  Wils.  222. 

6oa.     2Loach,«l(J.  ( /)  2  Burr.     1117.     2   Stra. 

(/>)  lAtk.221.1  Mont.  B.L.416.  872.  940.    Andr.  200.  and  see  at 

(c)   iSalk.  174.    3M.  «.<tS.7l.  large,  post,  Chap,  on  Evidence, 

(rf)  Post,  Cliap.  As  to  Infor-  p.  554.   Peake's  £v.  140  to  159, 

niations,  p.  841. 
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unnecessary  harshness  in  their  proceedings  (a).  But  on  the  other 
hand,  at  least  in  cases  of  greater  otfences,  which  affect  the  pub- 
lic, they  have  no  right  to  forgive  the  injury  which  society  in 
general  has  sustained,  or  to  deprive  mankind  of  that  security 
which  can  alone  result  from  the  prompt  detection  and  punish- 
ment of  those  by  whom  it  is  broken  (b).  The  object  of  criminal 
prosecutions  is  not  vengeance  for  the  past,  but  safety  for  the 
future  ;  and  to  the  furtherance  of  this  design  every  man  is  bound 
to  contribute. 

This  moral  obligation  is,  in  many  cases,  enforced  by  tlie  laws 
themselves ;  and  in  many  more  is  encouraged  by  their  sanction. 
Thus,  in  cases  of  treason  and  felony,  any  person  knowing  the 
crime  to  have  been  committed,  and  concealing  it,  even  though  he 
has  not  actively  assisted  the  offender,  will  be  guilty  of  a  misprision 
of  the  crime  which  he  has  been  instrumental  in  concealing.  For 
this  he  may  be  punished,  in  case  of  treason,  by  the  forfeiture  of  [  4  ] 
his  goods,  the  loss  of  all  profits  of  his  lands  during  life,  and  the 
imprisonment  of  his  person  for  the  same  period  ;  and  where  a 
felony  has  been  thus  covered,  if  a  public  officer,  by  fine  and  im- 
prisonment for  a  year  and  a  day,  and,  if  a  private  individual,  .by 
fine  and  confinement  for  a  less  time,  at  the  discretion  of  the  judges. 
In"  all  cases,  therefore,  when  a  capital  offence  has  been  com- 
mitted, it  is  the  absolute  duty,  and  only  safe  conduct  of  the 
party  who  is  aware  of  the  circumstance,  to  reveal  it  as  soon  as 
possible  to  some  judge  of  assize,  or  justice  of  the  peace  (c). 
And  though  in  case  of  misdemeanors  the  neglect  is  not  in  general 
thus  punishable,  yet  if  the  crime  is  of  a  public  character  it  is  il- 
legal to  receive,  or  stipulate  to  receive,  a  consideration  for  sup- 
pressing a  prosecution  for  it,  or  compromising  it,  without  the 
sanction  of  the  court  in  which  the  proceedings  were  commenced  (d). 

(a)  See  Lord  Mansfield's  ob-  (6)  Bece,  c.  46.     Paley,  Mor. 

servations    on    the    proceedings  Phil.  vol.  ii.  c.  9.     4  Bla.  Com. 

by    appeal,    5    Burr.    2G43.     2  364. 

Wooddes.  5G5,  «.     4  Bla.  Com.  (c)  1  Hale,    371   to   375.     3 

316.     Paley,  Mor.  et  Pol.  Phil.  Inst.   139,     140.     4  Bla.    Com. 

vol.  i.  b.  3.   part2.  ch.  8.     Puf-  120,121.     Dalt.  Just.  eh.  161. 

fend.   1.  de  J.  B.   et  P.  lib.  2.  Burn's   Just.  Felony,   s.  2.  and 

c.  20.    s.    5.     Grotius  Law    of  see  29  Geo.  2.  c.  30.  s.  5. 

Nations,  b.  2.  c.  4.  s.  12.  et  b.  «.  (d)    5    East,    298,   302.     1 1 

c.  3.  s.  19.  23.  East,  46. 
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And  any  contract  or  security  made  in  consideration  of  dropping 
a  criminal  prosecution,  suppressing  evidence,  soliciting  a  pardon, 
or  compounding  any  public  ofl'ence  without  leave  of  the  court, 
is  invalid  (a). 

In  order  further  to  compel  persons  who  are  acquainted  with  the 
circumstances  attendant  on  crimes  to  perform  the  duty  imposed  on 
them  by  law,  every  magistrate  has  a  power,  at  least  on  a  charge 
of  felony,  to  bind  them  over  to  prosecute  and  give  evidence,  and 
to  commit  them  upon  their  refusal  (6).  Justices  of  the  peace  are 
themselves  bound  to  present  highways  which  are  suffered  to  be  in 
[  "5  J  decay  (c).  And  any  constable  of  a  parish  may,  on  the  application 
of  two  of  the  inhabitants,  be  compelled  to  indict  a  disorderly 
house  within  it  id).  So  the  clerk  of  the  peace  in  any  county  where 
a  wreck  has  been  plundered,  is  bound  to  proceed  against  the  sus- 
pected individual  (e).  And  any  judge  at  the  assize,  during  the 
session  of  the  court,  or  within  twenty-four  hours  after  it  is  con- 
cluded, may  direct  a  person  examined  as  a  witness  on  a  trial  be- 
fore him  to  be  indicted  for  perjury,  either  by  the  party  imme- 
diately injured  by  his  testimony,  or  by  any  other,  to  whom  he  may 
think  the  prosecution  should  most  properly  be  entrusted  {f).  But 
a  coroner  has  not  any  power  to  direct  an  overseer  or  other  parish 
officer  as  such  to  prosecute  ;  nor  can  a  magistrate  direct  an  over- 
seer or  constable  to  prosecute  for  an  assault,  so  as  to  entitle  him 
to  deduct  or  recover  the  costs  out  of  the  poor-rate,  under  the 
18  Geo.  3.  c.  19.  s.  4.  (g). 

3d,   The  induce.       There  are  also  many  instances  in  which  the  law  has  rendered  it 

ments    to    piost-       .  i  •  j-        i      •    •        j 

cute.  either  necessary  or  advantageous  to  the  party  immediately  mjured 

to  prosi  cute,  as  it  affects  his   own  private  interests  ;  wisely  inter- 


(a)  5  East,  200.  302.    11  East,  (c)  13  Ceo.  3.  c.  78.  s.  23, 14. 

40.    16  East,  301.    1  Camph.  4G.  (f/)  25    Geo.    2.  c.    3(>.  s.   5. 

5.>.      3T.  11.  17.     2  Esp.  Rep.  made  perpetual   by  28  Geo.  2. 

643.     3  Ksp.  Rep.  253.    7  T.  U,  c.  19.  Constructions  of  this  act, 

475.    3  Pr.  AVnis.  279.     2  Wils.  1    B.  &  A.    694.     58    Geo.    3. 

349,  but  see  1  Stark.  «8.  1  Binj;.  c.  70.  s.  7. 

105  ;    but  a  party  may  refer  to  {e)    26  Geo.  2.  c.  19.  s.  8. 

arbitralion  a  prosecution  for  an  (/)  23  Geo.  2.  c.  11.  s.  3. 

assault.  IJ.  B.  Moore,  120.  {<j)  2  B.  &  A.  522.   5  B.&  A. 

(/>)  3  M.  (!t  S.  1.     Dalt.Just.  182.     CaW.  510.  Sed  vide  Imp. 

c.  164.     Toone,  140.     Post,  as  Off.  Cor.  477.     Umfrival's  OIF. 

to  Magistrates'   power   to   bind  Cor.  20.  313.  522. 
over  to  prosecuti'. 
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weaving  his  own  advantage  with  the  public  benefit.  Thus  in  some 
cases  a  criminal  proceeding  is  the  only  course  he  can  pursue  to 
obtain  redress.  In  every  case  of  felony  and  treason,  his  civil  re- 
medy is  entirely  suspended  until  he  has  performed  his  duty  to  so- 
ciety by  an  endeavour  to  bring  the  oft'ender  to  justice,  and  he  is 
indictable  in  case  he  agrees  to  a  compromise  (a).  This  civil  right, 
however,  is  neither  destroyed  nor  merged  ;  for,  after  the  party  on 
whom  suspicion  was  fixed  has  been  convicted  or  acquitted  with- 
out collusion,  the  prosecutor  may  support  an  action  for  the  same 
cause,  as  that  on  which  the  criminal  prosecution  was  founded  (6). 
In  misdemeanors,  however,  the  party  injured  has,  in  general,  the 
option  of  bringing  an  action,  or  preferring  an  indictment  (c) ;  and 
where  the  commissioners  under  a  private  inclosure  act,  have  dis- 
obeyed an  Older  of  sessions  directing  them  to  set  out  a  public 
road,  they  may  either  be  indicted  for  their  neglect,  or  the  court  [  6  ] 
of  King's  Bench  will,  on  motion,  proceed  against  them  Ijy  a  writ 
of  mandamus  {d). 

But  though  in  all  cases  of  offences  inferior  to  felony,  the  per- 
son immediately  injured  has  the  option  either  of  proceeding  cri- 
minally, or  of  bringing  an  action,  there  are  cases,  in  which,  on 
the  mere  ground  of  interest,  the  former  course  will  most  properly 
be  adopted.  Thus  the  rank  or  situation  of  either  of  the  parties 
may  render  a  criminal  prosecution  expedient.  It  is  also  frequently 
necessary,  from  a  defect  in  the  evidence,  when  the  testimony  of 
the  party  immediately  injured  may  be  necessary  to  substantiate  the 
charge ;  for  though  incompetent  in  a  civil  proceeding  to  be  a 
witness  in  his  own  cause,  he  may,  except  in  case  of  forgery, 
appear  to  support  an  indictment,  because  the  latter  proceeding  is 
at  the  suit  of  the  crown,  and  carried  on  for  the  public,  and  not 
for  his  private  benefit  (e). 

When  a  party  applies  to  the  Court  of  King's  Bench,  for  a  cri- 
minal information,  it  has  been   supposed  that  he  must  waive  his 


(«)  12  East,  409.     R.  T.  H.  (c)  6  East,  158. 

359.  1  Hale,  546.     2  T.  R.  751 .  (rf)  2  M.  &  S.  80. 

756.    17  Ves.  329.   4  Bla.  Cora.  (e)  5  East,  582.     Hawk.  b.  2. 

363.  Bac.  Abr.  Trespass,  E.  2.  c.  25.  s.  3.     4  Bla.  Com.  364. 

and  Trover,  D.  Bac.  Abr.  Indictment,  A. 

{h)  U.  ibid. 
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right  of  action,  or  the  court  will  not  grant  a  rule  to  shew  cause, 
but  this  is  not  at  present  the  practice,  and  after  the  granting  an  in- 
formalion  has  been  refused,  the  parly  applying  is  at  liberty  to  pro- 
ceed by  indictnient,  or  at  liberty  to  resort  to  his  civil  remedy  (a). 
In  an  indictment,  on  the  other  hand,  the  proceedings  will  not  be 
stayed  in  an  action  dcpcndiiig  for  the  same  cause,  because  the 
damages  consequent  on  the  one,  and  the  punishment  on  the  other, 
are  entirely  didercnt  in  their  nature  and  intention  {h).  Where, 
however,  this  kind  of  double  proceeding  is  carried  on  for  a  trilling 
assault,  or  any  other  misdemeanor  more  immediately  aft'ecting  the 
individual,  with  a  spirit  apparently  vindictive,  the  Attorney-General 
uill,  on  the  application  of  the  defendant,  compel  the  prosecutor 
[  7  ]  to  elect  which  course  he  will  pursue,  or  will  direct  a  nolle  jno- 
scqui  (c).  It  is,  therefore,  in  general  advisable  not  to  commence 
any  civil  action,  at  least  until  the  criminal  prosecution  is  con- 
cluded. 

[Besides  these  inducements  to  prosecute,  there  are  various  ad- 
vantages, rewards,  and  immunities,  wliich  have  been  given  by 
particular  legislalivc  provisions,  and  which  will  only  be  alluded 
to  here,  as  we  shall  fully  consider  them  when  they  arise  after  the 
conviction  (r/).  Of  these  the  restitution  of  sfolen  goods  is  one  of 
the  most  ancient (c).  By  the, common  law,  indeed,  this  was  only 
to  be  obtained  on  an  ajipeai,  and  consequently  the  proceeding 
by  indictment  was  much  less  beneficial  to  the  party  injured  (/). 
lint,  as  at  length  it  being  considered  that  the  latter  course  was,  at 
Itast,  as  much  deserving  of  encouragement  as  the  former,  the 
statute  21  H.  8.  c.  11.  provided,  that  after  the  conviction  of  an 
offender  of  robbery,  on  an  indictment  preferred  by  the  party 
aggrieved,  or  by  any  other  through  his  exertions,  full  restitution 
of  his  property  should  be  made  him  by  a  writ  to  be  granted  by 
the  justices  .'5).  And  so  beneficially  is  this  provision  construed  in 
favor  of  the  prosecutor,  that  he  may  recover  his  goods   though 

(rt)  2  IJurr.  719.   2  T.  R.  19B.  {d)  See  post,  Chapter,  As  to 

Doug.  44(1.  Kep.  Temp.  Hardw.  Kewards,  &c. 

241.   Hawk.  b.  2.  c.  2a.  s.  «.  (e)  See  post. 

(b)  2  IJurr.  719.     1   li.  &  P.  ( /)  3  Tnst.  242. 

191.    Cro.  C.  C.  22.   Bac.  Abr.  (^)  1  Hale,  538  to  547.  Com. 

Assault  and  Tiattery,  C.  Dig.  Justices,  A.     4  l^la.    Com. 

{(■)  Id.  ibiil.  3f;2.  Hum's  Just.   Hcstitntions. 

^ViIliams'b  Just,  rdonv,  Vlll. 
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they  have  been  sold  in  market  overt  to  a  bona  fide  purcliaser ; 
because  ihe  person  who  has  performed  an  active  service  in  bring- 
ing an  offender  to  justice,  is  regarded  as  more  worthy  of  protec- 
tion, than  he  who  has  the  mere  negative  merit  of  innocence  (a). 

Another  mode  of  rewarding  the  prosecutor  in  case  of  mere 
personal  injuries,  is  by  suffering  the  defendant  to  compromise,  or, 
as  it  is  sometimes  technically  called,  "  to  speak  with  him,"  before 
any  judgment  is  pronounced,  and  if  he  declares  himself  satisfied, 
to  hiflict  but  a  trifling  penalty: — This  is  done  both  to  reimburse 
him  for  his  expenses,  and  to  give  him  some  compensation  for  the  [  8  ] 
damage  he  has  sustained,  without  the  trouble  and  circuity  of  a 
civil  action  (6).  This  practice  has  been  censured,  particularly 
when  employed  at  the  Quarter  Sessions,  and  other  courts  of  in- 
ferior jurisdiction,  where,  it  is  said,  prosecutions  for  assaults  are 
more  frequently  commenced  for  private  lucre,  than  the  ends  of 
public  justice  (c).  But,  it  may  be  urged,  on  the  other  har.d,  that 
country  magistrates,  from  their  local  knowledge,  and  more  accu- 
rate acquaintance  with  the  character  of  the  parties,  are  more  fit 
to  be  intrusted  with  this  power  than  the  Judges  of  Assize,  who 
generally  know  little  more  than  the  facts  detailed  in  evidence  (rZ). 
Against  this  practice  it  has  also  been  contended,  that  where  the 
testimony  of  the  prosecutor  is  necessary  to  convict  the  defendant, 
the  rules  of  evidence  are  subverted,  as  he  is  allowed  to  be  a  wit- 
ness in  the  cause  from  the  success  of  which  he  may  derive  a  pe- 
cuniary benefit  (e).  But  it  should  be  remembered,  that  this  case 
would  be  by  no  means  singular;  for  there  are  a  variety  of  in- 
stances in  which  the  legislature  offers  a  specific  reward  to  a  pro- 
secutor, on  the  conviction  of  a  defendant,  and  yet  he  is  fully 
competent  to  give  evidence  (/).  It  must,  however,  be  allowed, 
that  this  mode  of  remuneration  ought  to  be  used  with  great  cau- 
tion, and  requires  a  considerable  degree  of  prudence  in  its  exer- 
cise. 


(a)  I  Hale,  543.  4  Rla.  Com.  (c)  4  Bla.  Com.  3(14. 

3G3.    Post,  Chapter,  As  to  lie-  {d)  Dick.  Sess.  15(>. 

wards.  (e)  4  Bla.  Com.  3(>4. 

(6)  4  Bla. Com.  364.  ITullock,  (/)  See   post.  Chapter,  As  to 

557  to  559,  and  cases  there  col-  Evidence, 
icclcd. 
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When  a  defendant  has  been  convicted  in  the  King's  Bench,  that 
court,  having  the  king's  privy  seal  for  the  purpose,  may  give  the 
prosecutor  a  third  part  of  the  fine  which  they  think  fit  to  im- 
pose (^/).  i\nd  it  is  said  to  be  a  common  practice  for  them,  in 
order  to  isiduce  defendants  to  make  satisfaction  for  the  expenses 
[  9  ]  of  the  prosecution  and  the  personal  injury,  to  intimate  an  inten- 
tion, on  that  account,  of  mitigating  the  fine  they  would  otherwise 
comj)eI  them  to  pay  to  his  m:ijesty  (/>).  In  conformity  to  this 
principle,  it  has  been  holden,  that  where  a  defendant  has  been 
convicted  at  the  Quarter  Sessions  of  ill-treating  his  parish  ap- 
prentice, for  which  the  ofiicers  had  been  bound  over,  by  recogni- 
zance, to  prosecute  him,  a  security  given  by  recommendation  of 
the  court  to  pay  the  fair  expenses  of  prosecution,  and  on  which 
account  they  mitigated  the  punishment  they  would  otherwise  have 
inflicted,  is  valid  (t). 

Besides  these  collateral  advantages,  rewards  and  immunities  are 
given  by  a  variety  of  statutes  to  tliose  who  are  the  means  of  con- 
victing offenders.  These  we  shall  consider  in  that  stage  of  the 
proceedings  in  which  they  naturally  arise (fZ).  And  though,  in 
some  degree,  to  counterbalance  these  benefits,  the  costs  of  the 
prosecution  must,  in  the  first  instance,  be  defrayed  by  the  party 
at  whose  suggeslion  it  is  commenced,  and  the  costs  of  prosecu- 
tions for  misdemeanors  must  in  general  be  borne  by  the  prose- 
cutor (g),  yet  the  court  are  empowered  wherever  there  appears 
reasonable  ground  for  the  investigation,  either  after  a  conviction 
or  an  acquittal,  in  case  of  felony,  to  award  to  the  prosecutor  his 
reasonable  expenses,  and,  if  he  be  poor,  a  compensation  for  his 
loss  of  time  (J). 


(a)  I  Kcb.  487.  Hawk.  I).  2.  (e)  7  T.  R.  377.  4  T.  R.  591. 
c.  25.  s.  3.  Bac.  Abr.  Indict-  2  B.  &  A.  522.  5  B.  &:  A.  100. 
ment,  A.  Dick.  Sess.  403,  4.  4  Bla.  Com. 

(b)  Id.  ibid.  Post,   Chap.  As  302.412.  Christian's  edit. 

lo  Costs.  (/)  25  G.  2.  c.  30.  ct  18  G.  3. 

(c)  11  East, 40;  but  sfe  1)  East,  c.  19.  See  observations  on  these 
49.  acts,  GT.R.  237.    Hullock.GOl. 

(rf)  See  post,  Chap.  As  to  Re-  Dick.    Scss.   402;    and    for   the 

wards,  &c.     As   to   rewards   in  law  of  costs  in  criminal  cases  in 

general,  see  Becc.  c.  30.  Hawk,  general,  see  post,  chap.    As  to 

b.  2.  c.  12.  s.  21  to  38.     Wil-  Proceedings  after  Judgment 
liatns,  J.  Velony,  IX,     Burn,  J. 
■f >-lonj,  IV. 
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The  law  always  insures  to  the  prosecutor  all  due  protection  in  4th,  Protection 
the  discharge  of  his  duty.  And  as  it  would  be  a  great  discou-  prosicS!^  °^ 
ragement  to  public  justices,  if  he  were  liable  to  an  action,  when 
he  was  mistaken  in  the  object  of  his  suspicions,  it  is  settled  that  [  10  ] 
he  cannot  be  sued  for  indicting  a  party,  unless  his  proceedings 
were  both  actuated  by  malice  and  destitute  of  any  probable 
foundation  (a).  Nor  can  any  action  be  supported  for  a  malicious 
prosecution  oi  felony  without  producing  a  copy  of  the  record  of 
the  indictment  and  acquittal,  which  are  never  granted,  if  the 
accusation  was  supported  by  any  probable  evidence  (6).  And  fur- 
ther to  shelter  the  party  indicting,  his  own  oath,  in  support  of  the 
cliarge,  may,  in  some  cases,  be  given  in  evidence  in  his  favor  (c). 
On  tiie  same  principle  it  has  also  been  decided,  that  no  new  trial 
ought  to  be  granted  after  a  verdict  in  his  discharge,  though  there 
was  strong  evidence  against  him,  and  though  the  judge  directed 
tiiejury  in  favor  of  the  party  accused  (^j. 

But  when  the  law  has  been  made  the  mere  engine  of  oppres- 
sion, the  party  injured  has  an  effectual  remedy,  and  prosecutors 
are  sometimes  liable  to  pay  costs (e).  An  action  on  the  case  for 
a  malicious  prosecution  has  taken  place  of  the  old  writ  of  con- 
spiracy, and  is  now  the  usual  mode  of  proceeding.  This  im- 
portant subject,  which  though  not  actually  a  part  of,  bears  so 
intimate  a  relation  to.  Criminal  Law,  will  be  fully  considered 
after  we  have  conducted  the  prosecution  to  its  conclusion  {f)» 
There  is,  indeed,  another  course  yet  more  penal,  where  several 
concur  in  preferring  a  malicious  charge,  by  an  indictment  for  a 
conspiracy,  on  which  some  very  exemplary  punishment  is  usually 
inflicted  (g) ;  for  there  cannot  be  a  greater  insult  to  public  jus- 
tice, than  to  abuse  its  forms,  and,  for  the  purposes  of  private 
malice,  to  render  it  an  engine  of  oppression. 


(a)  1  Campb.    199    to    204.  (<Z)  Cowp.  37.    R.T.  H.279. 

9   East,    361.      5    Taunt.    187.  (e)  4  M.  &  S.  203.  Post. 

1  Marsh.  12.     Sehv.  N.  P.  Ma-  '      (/)  See  post,   chap.  Proceed- 

licious  Prosecutiou.     Post.  ings  after  Execution. 

(6)  3  Bla.  Com.  120.    4  Burr.  {g)  2  Burr.  993.     1  Bla.  Rep. 

1971.   14  East,  302.  368.     Staund.  P.  C.  b.  2.  c.  23. 

(c)  GMod.216.  Bul.N.  P.14.  4VVent\v.96.     Jac.  Die.  Indict- 

Peake's  Evid.  166.  meut. 
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OF  THE  ARREST. 

▼V  HEN  a  party  has  determined  to  prosecute,  the  next  con- 
sideration is  the  mode  in  which  he  should  proceed  to  bring  the 
supposed  offender  to  punishment. 

AVhen  the  party  suspected  is  at  large,  he  may  in  general,  before 
an  indictment  has  been  found,  be  appreliended,  either  without 
warrant,  by  a  private  individual,  or  by  a  constable  or  other  officer 
ex  officio ;  or,  under  a  warrant  granted  by  a  justice  of  the  peace, 
or  a  judge,  or  the  secretary  of  state;  and  if  the  supposed  offender 
be  in  custody  in  a  civil  suit,  he  may  be  charged  criminally  under 
such  warrant,  though  he  cannot  be  taken,  by  its  authority,  out 
of  the  custody  of  the  court,  and  sent  to  the  county  gaol  {a).  We 
will,  therefore,  consider  the  law  relative  to  arrest  on  a  criminal 
charge  before  indictment,  under  the  following  divisions:  1.  Who 
are  liable  to  apprehension.  2.  For  what  crimes.  3.  At  what 
time.  4.  In  what  places.  5.  By  whom,  and  under  what  autho- 
rity, as  with  or  without  warrant,  and  the  several  incidents  to  the 
warrant  and  its  execution.  6.  Escapes,  rescues,  and  retakings. 
[  12  ]  7.  The  proceedings  of  the  officers  after  the  arrest.  8.  Rewards 
for  apprehending,  and  indemnity  to  the  parties.  9.  The  return 
to  the  warrant.  10.  Search  warrants;  and,  11.  The  detention  of 
a  person  on  a  criminal  charge,  who,  on  any  ground  either  civil 
or  criminal,  is  already  in  custody. 

ist.AViio  may  be        An  arrest,  in  criminal  cases,  is  the  apprehending  or  detaining 

arrested.  ^^  ^1^^  person,  in  order  to  be  forthcoming   to  answer  an  alleged 

or  suspected  crime  {b).     To  this   arrest  all   persons  are  in  general 

liable  when   accused    of  capital  or  violent  injuries  (c).     The  ex- 


Co)  2  Stra.  n2n.     1  Wnis.  J.  (h)  Burn's  J.  Arrest.     Lamb, 

Arrest.     2  JJarn.  114.    1  Barn.      03.     Dalt.  J.  ch.  170. 
125).  (c)  4  IJla.  Com.  28y. 


OF    THE    ARREST. 


12 


emptions  which  exist  in  civil  cases  here  cease  to  operate.  Thus 
a  married  woman,  when  she  has  committed  an  offence,  for  which 
she  is  subject  to  punishment,  is  liable  to  be  apprehended  (a) : 
and  though  it  has  been  enacted,  that  clergymen  shall  not  be 
arrested  in  churches  and  church-yards,  this  is  a  privilege  which 
extends  only  to  civil  process,  and  in  cases  of  crimes  affords  no 
protection  above  other  subjects  (6).  So  peers  (c)  and  members 
of  parliament  have  no  exemption  from  arrest  in  case  of  treason, 
felony,  and  actual  breach  of  the  peace  {d)  ;  and,  according  to  the 
resokition  of  both  Houses  of  Parliament,  members  are  not  pri- 
vileged even  when  accused  of  a  seditious  libel  (e). 


There  seems  to  be  considerable  difficulty  in  precisely  ascertain-  2d,  In  what  cases 
ing  in  what  cases  a  party  suspected  may  be  apprehended  before  ^jajg'^^^'^  ™^^  ^ 
a  bill  is  found  against  him.  It  having  been  enacted  by  Magna 
Charta,  that  no  one  should  be  taken  or  imprisoned  but  by  the 
lawful  judgment  of  his  peers,  or  by  the  law  of  the  land(y);  it 
was,  for  some  time,  insisted  that  no  one  could  be  deprived  of 
his  liberty  for  any  offence,  until  after  the  finding  of  a  bill 
against  him  by  a  grand  jury,  which  afforded  probable  evidence  [  13  ] 
that  he  was  guilty  (g).  All  the  deviations  from  this  rule  have 
been  considered  as  encroachments  on  the  common  law  (/j).  An 
exception  was  very  early  allowed  to  prevail,  when  a  thief  was 
taken  in  the  mainour,  that  is,  apprehended  with  the  stolen  goods 
actually  in  his  possession  {i).  And  it  is  now  fully  established,  that 
in  every  case  of  treason,  felony,  or  actual  breach  of  the  peace, 
the  party  may  be  arrested  on  suspicion,  before  any  indictment  is 
preferred  against  him  (k).  And  it  should  seem,  that  not  only  in 
these  cases,  but  for  every  misdemeanor  or  offence  indictable  at 
the  sessions,  and  which  subjects  the  delinquent  to  corporal  punish- 


(rt)  :}  Burr.  1681.  Hawk.  b.l. 
c.  1.  2  Leach,  954.  1102.  Dalt. 
J.  eh.  170. 

(6)  1  R.  2.  c.  15.  50  Edw.  3. 
c.  5.  Cro.  Jac.  321. 

(c)  Fortes.  359. 

(f^)  4  Inst.  24,  25.  2  Wils. 
159,  IGO.  Dalt.  J,  eh.  170. 

(e)  11  Harg.  St.  Tr.  305.   . 

(  f)  9  Hen.  3.  c.  29. 

(fj)  4  Inst.  170,  7,  o.  Comb. 
359. 


(h)  1  Show.  54.  Hawk.  b.  2. 
c.  13.  s.  11,  16,  and  18.  3  Bu't. 
1755.  Burn's  Just.  Warrant,  III. 
Dick.  Just.  Peace,  Justices  of,  3. 

(i)  I  Show.  24. 
■  (A)  2  Hale,  72.  78. 108.  Comb. 
359.  3  Burr.  1755.  Hawk, 
b.  2.  c.  12,  and  c.  13.  s.  11,  and 
18.  4  Bla.  Com.  290.  Burn's 
Just.  AVarrant,  iU. 
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nicnt,  though  it  does  not  amount  to  a  breach  of  the  peace,  he 
may,  on  a  regular  warrant  of  a  justice  of  the  peace,  be  arrested 
in  this  stage  of  the  proceedings,  on  the  ground  that  the  law  im- 
pliedly affords  power  to  issue  a  warrant,  when  it  gives  jurisdic- 
tion over  the  offence ;  and  it  has  been  considered,  that  perjury 
and  libels  (a),  and  nuisances,  when  persisted  in  {b),  subject  the 
offender  to  such  criminal  process.  And  there  are  some  mis- 
demeanors for  which  particular  acts  of  parliament  expressly 
authorize  a  justice  of  the  peace  to  issue  his  warrant,  as,  for 
keeping  a  disorderly  house  (c),  or  obtaining  n)oney  under  false 
pretences  {d).  In  modern  practice,  however,  it  is  not  usual  for 
a  justice  out  of  sessions  to  issue  a  warrant  for  a  libel  on  a  private 
individual,  or  for  perjury ;  though  where  an  illegal  publication  is 
manifestly  dangerous  in  its  tendency  to  the  public  interests,  they 
will  exercise  that  discretion  with  which  long  practice  has  invested 
them  {e).  This  also  they  will  always  do  on  the  commission  of 
any  misdemeanor  which  involves  an  attempt  to  perpetrate  a 
felony.  And  when  assembled  in  session,  they  may  issue  a  war- 
rant against  a  party  suspected  of  perjury,  even  though  he  has 
not  been  indicted. 


Formerly,  it  seems  to  have  been  thought,  that  no  warrant 
could  be  granted  on  mere  suspicion,  except  it  arose  originally  in 
the  breast  of  the  magistrate  {f).  But  it  is  now  settled,  that 
justices  of  the  peace  may  issue  criminal  process  on  the  information 
of  others,  as  they  are  supposed  competent  to  judge  of  the  suf- 
ficiency of  the  evidence  on  which  the  charge  is  founded  (g):  and 
since  the  39  Geo.  3.  c.  37,  a  magistrate  may  issue  a  warrant  to 
apprehend  an  offender  for  any  crime  committed  on  the  high  seas. 
An  English  magistrate  may  also  cause  to  be  arrested,  and  commit 


(a)  4  J.  B.Moore,  195.  IB.* 
B.  548.  Gow,  84.  Fortes.  37. 
358.  140.  11  St.  Tr.  305.  316. 
2  Wils.  159.  160.  2  Salk.  698. 
Comb.  358.  12  Co.  131.  Dalt. 
Just.  c.  170.  34  Edw.  3.  c.  1. 
Hawk.  b.  2.  c.  13.  s.  11,  and 
s.  15, 16.  Dick.  Sess.  88.  Toone, 
397.  See  form  of  a  warrant  for 
a  misdemeanor,  Dalt.  Just.  ch. 
174.     Barl.  Just.  41. 


{h)  Vent.  169.  1  Mod.  76. 
5  Mod.  80.  142.     6  3Iod.  180. 

(c)  25  Geo.  2.  0.  36.  s.  6. 

{(l)  30  Geo.  2.  c.  24. 

(t)  4  J.  B.  Moore,  195.  1 B.  & 
B.  548.     Gow,  84. 

(/)4  Inst.  177. 

(■y)  2  Hale,  107  to  111.  1  Hale, 
580,  1  Show.  54,  n.  c.  Hawk, 
b.  2.  c.  13.  s.  15.  18.  4  Bla.  Com. 
290.  Burn.J.  Warraut,  I.  Ul. 
and  Sessions. 
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an  offender  against  tlie  Irish  law,  of  accused  of  having  perpetrated 
a  crime  in  a  foreign  country  (a).  This  power  of  arresting  before 
indictment,  which  has  been  thus  gradually  assumed  and  sanctioned, 
is  founded  on  principles  of  justice,  for,  as  the  law  permits  an 
arrest  on  mesne  process  in  a  civil  action  for  a  mere  debt,  in  order 
to  afford  security  to  the  creditor  for  the  defendant's  forthcoming, 
in  case  judgment  shall  be  given  against  him,  there  seems  full  as 
strong  reason,  when  a  party  is  accused  of  a  crime,  for  the  con- 
viction of  which  he  would  be  liable  to  receive  corporal  punish- 
ment, that  he  should  be  subject  to  apprehension  in  the  first 
instance,  because,  in  the  latter  case,  he  has  a  greater  temptation 
to  elude  justice  by  absconding. 

These  observations  apply,  however,  in  their  full  extent^  only 
to  arrests  made  by  virtue  of  a  warrant  of   a  magistrate;   for  it      [     15     ] 
seems    that   no  person    can,  in  general,    be   taken  into   custody 
without   warrant,    for    a    mere    misdemeanor,    unattended   wilh 
violence,  as  perjury  or  libel  (b).    And   it  has  even  been  holden, 
that   a  watchman  cannot,  of  his   own  authority,  justify  the  arrest 
of  a  man  talking  loudly  in  the  street,  though  it  may  be  disorderly, 
neither  has  the  constable  any  power  to  commit  him  to  prison  (c). 
But   in  every  case  of  treason,  felony,  and  actual   breach  of  the 
peace,  the  supposed  offender  may  be  apprehended  without  war- 
rant, if  such  a  crime  has  been  actually  committed,  and  there  is 
reasonable   ground    to   suspect   him    to   be   guilty  {d).      In  this 
case,  the    party  making    the   arrest   will    not    be    liable   to    any 
action,  though  it  should  ultimately  appear  that  he  was  mistaken, 
and  that  the  person  suspected  was  innocent  (e).     But   if  no  such 
crime  was  committed    by  any  one,  an  arrest  without  warrant    by 
a   private   individual,  would    be   illegal;  though   a  peace  officer 
would  be  justified,  if  he  acted  on  the  information  of  another  (/). 
If,  on  the  other  hand,  a  warrant  had   previously  been   obtained, 

(fl)  2   Stra.    848.   and   see  4  which  an  arrest  may,  in  general. 

Taunt.  34.  be  made,  and  on  what  suspicion. 

(b)  2  Wils.  159.  169.  2  Salk.  (e)  Id.  ibid.  Doug.  359.  Cald. 
698.  Fortes.  140.  Dick.  Sess.  88.  291.  ace.     Selw.  N.  P.  3d  edit. 

(c)  1  Esp.  Rep.  294.    2  Stra.  308.  Semb.  conf. 

704.            *^         ^  (^^)   Bong.   359.     Cald.  291. 

(d)  See  2  Hale,  72,  &c.  Hawk.  6  t.  R.  315.  3  Campb.  420. 
b.  2.  c.  12.  &  c.  13.  s.  15.  4  Hawk.  b.  2.  c.  12.  s.  10.  Dick. 
Taunt.  43.  as  to  the  offences  for  Just.  Arrest.    2  Inst.  52. 
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the  party  taken  under  it  could  sustain  no  action,  without  proving 
that  the  imprisonment  was  dictated  by  malice,  and  that  there  was 
no  probable  ground  for  the  proceeding.  And  if  the  magistrate 
mistake  the  law  and  extent  of  his  jurisdiction,  the  party  applying 
to  him  is  not  liable  unless  he  acted  maliciously  («).  Whenever, 
therefore,  there  is  any  reason  to  doubt  whether  a  felony  has  actually 
been  committed,  it  is  the  safer  course  for  a  private  person  to  obtain 
the  warrant  of  a  justice:  watchmen  and  constables,  however, 
may,  in  the  night-time,  of  their  own  accord,  arrest  persons  who 
they  may  reasonably  suspect  of  having  stolen  goods  about  them, 
and  will  be  indemnified  though  it  should  ultimately  prove  that  no 
■  [  ^6  ]  theft  was  actually  committed  (Z>).  And  any  person  may,  with- 
out warrant,  apprehend  and  carry  before  a  magistrate,  a  party 
about  to  expose  an  infant,  and  leave  it  to  perish  (c),  or  playing 
with  false  dice,  or  otherwise  committing  an  indictable  fraud  af- 
fecting the  public  (d).  And  the  5  Geo.  4.  c  83,  and  other  acts, 
contains  regulations  for  arresting,  imprisoning,  and  punishing 
idle  and  disorderly  persons,  and  rogues  and  vagabonds ;  but  as 
the  object  of  this  Treatise  is  only  to  treat  of  indictable  offences, 
and  the  proceedings  respecting  them,  the  regulations  of  these  acts 
will  not  be  further  noticed. 

Sd,  At  what  time.  A  person  may  be  apprehended  in  the  night  as  well  as  the 
day  (e),  and  though  the  statute  29  Car.  2.  c.  7.  s.  G,  prohibits 
arrests  on  Sundays,  it  excepts  the  cases  of  treasons,  felonies,  and 
breaches  of  the  peace :  in  these  cases,  therefore,  an  arrest  may 
be  made  on  that  day  ( / ). 

4tli,  In  what  Since   the    privileges    of  sanctuary  and   abjuration  were   abo- 

places.  .  I  o  J  J 

lished  (g),  no  place  affords  protection  to  offenders  against  the  cri- 
minal law.  And  we  have  seen  that  even  the  clergy  may,  on  a 
criminal  charge,  be  arrested  whilst  in  their  churches  (/«),  though 
it  is  illegal  to  arrest  them  in  any  civil  case,  whilst  in  the  church  to 
perform  divine  service,  or  going  to  or  returning  from  the  same  on 

(a)  3  Esp.  Rep.  166.  1  Stark.  (d)  Sir  W.  Jones,  249.    Com. 
67.     1  D.  &  II.  97.                            Dig.  Pleader,  3  M.  22. 

(b)  3  Taunt.  14.     32  Geo.  3.  (r)   9  C^o.  66. 

c.  53.  s.  17.     51  Geo.  3.  c.  119.  (/)  Cald.  291.  293.    1  T.  R. 

8. 18.  &  24.  265.     AVilles,  459. 

(c)  I  Leon.    327.    Com.  Dig.  ((/)  21  Jac.  1.  c.  28. 
Pleader,  3  M.  22.  (A)  Ante,  12.     Cro,  Jac.  321. 
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any  day  («).  And  if  a  person  having  committed  a  felony  in  a 
foreign  country,  comes  into  England,  he  may  be  arrested  here, 
and  conveyed  and  given  up  to  the  magistrates  of  the  country 
against  the  laws  of  which  the  offence  was  committed  {b). 

The  offender  may  be  apprehended  in  certain  cases,  either  with-  5tli,  Who  may  ar- 

,      rest,  and  by  what 
out  warrant  by  a  private   person,  or  by  peace  ofhcers,  as  watcti-  authority. 

men,  patroles,  beadles,  constables,  bailiffs,  justices  of  the  peace, 

sheriffs,  or  coroners ;  or  may  be  taken    under  a  warrant  granted 

by  a  magistrate  legally  authorized  to  award  it. 


Private  individuals  are  enjoined  by  law  to  arrest  an   offender  By  private  per- 

.  ,  .  .       ,  1  sons. 

Avhen  present  at  the  time  a  felony  is   committed,  or  dangerous 

wound  given,  on  pain  of  fine  and  imprisonment,  if  he  escape  [  17  ] 
through  their  negligence  (c).  And  every  private  person  is  bound 
to  assist  an  officer,  demanding  his  help  in  the  taking  of  a  felon, 
or  the  suppressing  an  affray,  and  apprehending  the  affrayers,  and, 
if  he  refuse  to  assist  before  the  termination  of  the  affray,  he  is 
punishable  with  fine  and  imprisonment  (d).  And  there  are  other 
cases  in  which,  though  the  law  may  not  enjoin  an  arrest,  yet  it 
permits  it.  Thus  upon  probable  suspicion,  a  private  person  may, 
if  a  felony  has  actually  been  committed  by  some  one,  arrest,  or  di- 
rect a  peace  officer  to  arrest,  the  party  whom  he  supposes  to  be 
guilty  (e) ;  and  if  it  can  be  proved  that  a  felony  had  been  com- 
mitted by  some  person  and  there  were  a  reasonable  and  probable 
ground  for  suspicion,  he  will  not  be  liable  to  an  action,  though 
it  shall  afterwards  be  proved  that  the  party  imprisoned  was  in- 
nocent (/).  But  there  is  a  distinction  as  to  the  authority  to  ap-  " 
prehend,  when  the  felony  was  committed  in  the  view  of  a  private 
person,  and  when   committed   in   his   absence,  and   the   arrest  is 

(a)  Bac.  Abr.  Trespass,  D.  3.  pass,  D.  3.    A  private  individual 

(b)  4  Taunt.  34.  may  arrest  a  lunatic  who  seems 

(c)  As  to    arrests  by  private  disposed  to   do  mischief.    Bac. 
persons,  see  in  general,  Hawk.  Abr.  Trespass,  D.  3. 

b.  2.  c.  12.  s.  1.  c.  13.  s.  7.  &  8.  (e)  Ante,  15.  Cald.291.  Doug. 

4  Bla.  Com.  292.     1  Hale,  587.  359.     1  Hale,  588,  9.     Hawk. 

Com.  Dig.  Imprisonment,  H.  4.  b.  2.  c.  12.     Com.   Dig.   Impri- 

Bac.  Abr.  Trespass,  D.  3.  Burn's  sonment,  H.  4.   Bac.  Abr.  Tres- 

Justice,   Arrest,  III.  Williams's  pass,  D.  3. 

Just.    Arrest,  II.    I  East,  P.  C.  (/)  Id.  ibid.    4  Taunt.  34.    5 

298,  &c.  Price,  525,  ace.  but  see  Sehv. 

(t/)  Id.  ibid.    Bac.  Abr.  Tres-  3d  edit.  830,  note  s.  Semh.cont. 
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afterwards  attempted  in  consequence  of  the  suspicion  of  the  guilt. 
In  the  first  case,  any  one  may  justify  breaking  open  doors  upon 
following  the  felon,  and  if  he  kill  him,  provided  he  could  not 
otherwise  take  him,  the  act  is  justifiable,  and  if  he  be  killed  in 
endeavouring  to  make  such  arrest,  it  is  murder  in  the  parties 
resisting  (a).  But  a  private  person  cannot  justify  breaking  open 
doors  to  apprehend  another  upon  probable  suspicion  of  felony, 
[  18  ]  and  if  he  do,  and  either  party  be  killed  in  the  attempt,  it  is  man- 
slaughter, but  no  more  {b) ;  it  is  not  murder,  because  there  is  no 
malicious  design  to  kill :  but  it  amounts  to  manslaughter,  because 
it  would  be  of  most  pernicious  consequence  if,  under  pretence  of 
suspecting  felony,  a  man  unarmed  by  any  legal  power  might 
break  open  a  house  or  kill  another ;  and  also  because  such  arrest 
upon  suspicion  is  barely  permitted  by  the  law,  and  not  enjoined 
as  in  the  case  of  actual  presence,  when  a  felony  is  committed. 
So,  regularly,  no  private  person  can,  of  his  own  authority,  ap- 
prehend another  for  a  bare  breach  of  the  peace  after  it  is  over ; 
for,  as  an  officer  cannot  justify  such  an  arrest  without  a  warrant 
from  a  magistrate,  a  fortiori  it  cannot  be  allowable  in  a  private 
person  (c).  With  respect  to  interference,  and  arrests  in  order  to 
prevent  the  commission  of  a  crime,  any  person  may  lawfully  lay 
hold  of  a  lunatic  about  to  commit  any  mischief,  which,  if  committed 
by  a  sane  person,  would  constitute  a  criminal  offence ;  or  any 
other  person  whom  he  shall  see  on  the  point  of  committing  a  trea- 
son or  felony,  or  doing  any  act  which  will  manifestly  endanger 
the  life  or  person  of  another,  and  may  detain  him  until  it  may  be 
reasonably  presumed  that  he  has  changed  his  purpose;  but  where 
he  interferes  to  prevent  others  from  fighting,  he  should  first  notify 
his  intention  to  prevent  the  breach  of  the  peace  (d).  Thus  any 
one  may  justify  breaking  and  entering  a  party's  house  and  impri- 
soning him,  to  prevent  him  from  murdering  his  wife,  who  cries 
out  for  assistance  (e).  And  the  riding  in  a  body  to  quell  a  riot  is 
lawful,  and  no  information  will  be  granted  for  small  irregularities 


(a)  2  Hale,  77.  1  Hale,  581).     2  Rol.   Ab.  559, 

(6)  2  Ifalc,  82,  3.    Com.  Dig.  E.  pi.  3.  n.  8.  Selw.  3d  ed.  830. 

Imprison.  H.  4.  4  Bla.  Com.293.  Com.  Dig.   Pleader,    3   M.  22. 

1  East,  P.  C.  299.  300.  Bac.    Abr.     Trespass,     D.    3. 

(c)  Hawk.   b.  2.   c.  12.  s.  21.  1  East,  P,  C.  304. 
1  East,  P.  C.  300.     Bac.  Abr.  (e)  2  B.  &  P.  260.     Selw.  3d 

Trespass,  D.  3,  edit.  830.    Bac.  Abr.   Trespass, 

{d)  Hawk.  b.  2.   c.  12.  s.  19.  D.  3. 
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in  the  pursuit  of  such  a  design  (a).  In  one  ancient  case,  the 
Court  seems  to  have  thought,  that  if  the  cause  of  suspicion 
should  appear  reasonable,  the  justification  would  be  good,  though 
no  felony  were  committed  by  any  one  {b).  But  the  current  of 
authorities  seems  to  establish,  that  a  private  person,  in  justifying 
the  imprisonment,  without  warrant,  of  an  innocent  man,  must 
state  in  his  pleadings  and  prove  in  evidence,  that  a  felony  was 
committed  hi/  some  one,  as  well  as  that,  under  all  the  circum- 
stances, there  was  reasonable  ground  for  suspecting  the  plaintiflr;» 
or  he  will  be  liable  to  pay  damages  (c).  It  is  safer,  therefore,  to 
obtain  a  warrant  when  time  will  allow;  because,  where  the  arrest 
is  under  a  warrant,  no  action  of  trespass,  but  only  an  action  on 
the  case  lies,  and  the  latter  cannot  be  sustained  unless  the  plaintiff 
can  shew,  that  the  charge  was  without  probable  cause,  as  well  as 
malicious,  and  if  the  magistrate  should  erroneously  issue  his  war- 
rant, the  party  accusing  will  not  be  liable  (d) ;  but  an  arrest,  when 
a  warrant  ought  previously  to  have  been  issued,  will  not  be  ren- 
dered legal  by  a  subsequent  issuing  of  that  authority  (e).  In  the 
case,  however,  of  a  man  apprehending  a  party  on  hue  and  cry,  or 
detaining  a  person  offering  goods  for  sale  or  pawn,  where  there  is 
reasonable  suspicion  of  their  having  been  stolen,  there  is  an  ex- 
press enactment  that  he  shall  be  indemnified,  though  it  afterwards 
appear  that  no  felony  was  committed  (/).  And  it  has  been  said, 
that  a  private  person  may  legally,  in  the  night-time,  arrest  a  sus- 
picious night-walker,  though  he  subsequently  prove  his  inno- 
cence of  any  criminality  (g). 

A  private  person,  who  has  apprehended  another  for  treason  or        [    20    ] 
felony,  may  deliver  the  prisoner  into  the  hands  of  a  constable,  or 
he  may  carry  him  to  any  gaol  in  the  county  ;  but  the  safer  course 
seems  to   be,  to  cause   him,  as   soon  as  convenience  will  permit, 

(a)  1  Bla.  Rep.  47.   2  B.  &  P.  The  case  of  Adams  and  Moore, 

204.  n.  a.     1  East  P.  C.  304.  Selw.  N.  P.  4th  edit.  865,  is  not 

(6)  Samuel  and  Payne,  Dougl.  law  to  the  extent  reported. 

359.  note  7.  (d)  3  Esp.  Rep.  160.     3  T.  R. 

(c)  2  Inst.  52.     Hawk.  b.  2.  185.     Boote  v.  Cooper,  1  T.  R. 

c.  12.  s.  8  to  19.     4  Taunt.  34.  535.     3  Esp.  Rep.  135. 

Com.  Dig.  Imprisonment,  H.  4.  (e)  Bac.  Abr.  Trespass,  D.  3. 

Cald.  291.   Dougl.  359.   6  T.  R.  (/)  30  Geo.  2.  c.  24.  s.  8. 

315.  3Campb.420.  4  Esp.  Rep.  (r/)  1  East  P.C.303.  3  Taunt. 

81.      1  Campb.  187.      Ante,  16.  14.  and  post,  21  and  22. 
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to  be  brought  before  some  jastice  of  tlie  peace,  by  uhotn  the 
prisoner  may  be  examined  and  bailed  or  committed  to  prison  («). 
Where  a  private  person  has  apprehended  another  assisting  in  an 
affray,  he  may  lawfully  detain  him  till  the  heat  is  over,  and  then 
deliver  him  to  the  constable  (b). 

By  constables.  The  office  of  constable  is  either  ministerial,  in  obeying  warrants 

and  precepts  of  justices,  coroners,  and  sheriffs,  and  the  charge  of 
private  individuals,  or  is  original  as  a  conservator  of  the  peace  at 
common  law,  or  by  virtue  of  particular  acts  of  parliament  (c). 
By  the  original  and  inherent  power  which  he  possesses,  he  may  for 
treason,  felony,  breach  of  the  peace,  and  some  misdemeanors 
less  than  felony,  committed  in  his  view,  apprehend  the  supposed 
offender,  virtute  officii,  without  any  warrant  (d).  In  general, 
when  an  affray  takes  place  in  his  presence,  he  may  either  keep  the 
parties  in  custody  till  it  is  over,  or  he  may  carry  them  immediately 
before  a  magistrate  (e).  He  has,  at  least,  an  equal  power  to  ap- 
prehend with  any  individual,  and  the  chief  difference  between  his 
power  and  duty  and  that  of  a  private  person  seems  to  be,  that  the 
former  has  greater  authority  to  demand  the  assistance  of  others, 
and  is  liable  to  a  severer  fine  for  any  neglect  of  duty,  and  that  he 
t  21  ]  ought  to  bring  the  party  suspected  before  a  justice  of  the  peace> 
in  order  to  be  examined  (/').  Another  difference  seems  to  be 
that  a  private  individual  cannot,  of  his  own  accord,  arrest  a  per- 
son, except  upon  his  own  suspicion,  and  not  upon  report,  or  the 
suspicion  of  another  (g),  whereas  a  constable,  or  other  peace 
ofliicer,  may,  if  a  felony  has  been  committed  by  some  one,  law- 
fully apprehend  a  supposed  offender  upon  the  information  of 
others,  without  any  positive  charge  or  his  own  knowledge  of  the 

(a)  1  Hale,  5P.9.  2  Id.  77.  81.  Dig.  Pleader,  3  M.  22,  23. 
Hawk.  b.  2.  e.  13.  s.  7.  and  b.  2.  The  1  Geo.  4.  c.  37.  authorizes 
c.  1(J.  s.  3.  magistrates    to    appouit    special 

(b)  Hawk.  b.  2.  c.  13.  s.  0.  constables    to    prevent    tumult, 

(c)  As  to  the  oflice  and  autho-  riot,  or  felony  ;  and  see  the 
rity  of  a  constable  in  general,  metropolis  act,  54  Geo.  3.  c.  37. 
virhite  offjcii,  see  2  Hale,  US  to  (d)  1  Hale,  587.  1  East  P.  C. 
97.  Hawk.  b.  2.  c.  10.  s.  37,  <:v:c.  303.  Selw.  N.  P.  3d  edit.  830, 
c.  13.  s.  G,  &c.  4  Bla.  Com.  292.  n.  y.  Churchill  v.  Matthews  and 
Burn's  Just.  Arrest,  HI.  aud  others,  Dick.  J.  Arrest,  II. 
Constable.  Williams,  Just.  Con-  (c)  Selw.  N.  P.  3d  edit.  830. 
stable.  Bac.  Abr.  Constable.  (/)  Hawk.  b.  2.  c.  13.  s.  7. 
('om.  Dig.  Imprisonment,  H.  4.  (r/)  Hawk.  b.  2.  c.  12.  s.  15. 
Ld.  Rayin.  1296  to  1303.    Com.  Caid.293.  lEast  P.  C.300,  1. 
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circumstances  on  which  the  suspicion  is  founded  (a).     And  a  con- 
stable may  justify  an  imprisonment,  M'ithout  warrant,  on  a  reason- 
able  charge   of    felony  made    to    him,    although    he   afterwards 
discharges  the  prisoner  without  taking  him  before  a  magistrate, 
and  although  it  turn    out  that  no  felony  was  committed  by  any 
one  (6).     In  general,    however,    a   constable  cannot,    any  more 
than  a  private  person,  of  his  own  accord,  and  without  an  express 
charge  or  warrant,  justify  the  arrest  of  a  supposed  offender,  upon 
suspicion  of  his  guilt,  unless  he  can  shew  that  a  felony  was  com- 
mitted  by  some   person,   as  well  as   the   reasonableness  of  the 
suspicion  that  the  party  imprisoned  is  guilty  (c).     There  are,  how- 
ever, authorities  in  favor  of  an  exception  to  this  rule  in  the  case 
of  night-walkers,  and  persons  reasonably  suspected  in  the  night, 
of  felony  (d).     And,  by  a  modern  act  of  parliament,  an  express 
power  is  given  to  constables  and   other  peace  officers,  when  on 
duty,  to  apprehend    every   person  who    may  reasonably  be    sus- 
pected  of  having,  or  carrying,  or  by  any  ways  conveying,  at  any 
time,  after  sun-setting  and   before  sun-rising,  goods  suspected  to 
be  stolen  (e).     And  other   statutes  (/)  authorize   constables    and 
other   peace    officers    to   apprehend  evil-disposed  and   suspected 
persons    and    reputed   thieves.     Thus,  by  the   32  Geo.  3.    c.  53. 
s.  17,  constables,  headboroughs,  patroles,  and  watchmen,  are  em- 
powered   to   apprehend  reputed  thieves   frequenting  the  streets,       [     22     1 
highways,  and  avenues  of  public  resort,  and  convey  them  before 
a  proper  magistrate.     And,  in   order  to  give  more   effect  to  the 
public    office   at  Bow-street,    the    51  Geo. 3.   c.  IIQ.    s.  24,  and 
54  Geo.  3.  c.  37.  s.  16,   17,   18,    direct    two   magistrates  of   that 
office,  (of  whom  the  chief  magistrate  must  be  one,)  to  swear  in 
men  to  act  as  constables  for  Middlesex,  Surrey,  Essex,  Kent,  and 
Westminster,    and   enable   the   persons   so   sworn   to  apprehend 
offenders  against  the  peace,  both  by  night  and  by  day,  with  all 
the  powers  which  other  constables  possess. 


(a)  Cald.  291.  1  East  P.  C.  {d)  3  Taunt.  14.  1  East  P.  C. 
301.  Selw.  jV.  P.  3d  edit.  830.  303.  Hawk.  b.  2.  c.  12.  s.  20. 
4Esp.  80.     GT.  R.  315.  2  Hale,   89.     5Ed\v.  3.   c.  14. 

(b)  Holt  C.N.  P.  478.  Cald.  2  Inst.  52.  Bac.  Ab.  tit.  Cou- 
291.  stable,  G. 

(c)  4  Esp.  Rep.  80.     Holt  C.  (e)  22  Geo.  3.     c.  58.     s.  3. 
N.  P.  478.      Hawk.  b.  2.  c.  12.  54  Geo.  3.  c.  57.  s.  10,  17,  18. 
S.16.  2  Hale,  92.  89,  n.  f,  Cald.  (f)  32  Geo.  3.    c.  53.   s.  17. 
^^1*  51  Geo.  3.  c.  119.  s.  18  and  24. 
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Constables  are  bound,  upon  a  direct  charge  of  a  felony,  and 
reasonable  grounds  of  suspicion  laid  before  them,  to  apprehend 
the  party  accused  («),  and  if,  upon  a  charge  of  burglary,  or  other 
felony,  he  be  required  to  apprehend  the  offender,  or  to  make  hue 
and  cry,  and  neglect  so  to  do,  he  may  be  indicted  (b).  And  a 
peace  officer,  upon  a  reasonable  charge  of  felony,  may  justify  an 
arrest  without  a  warrant,  although  no  felony  has  been  com- 
mitted (( ),  because,  as  observed  by  Lord  Hale  (d),  the  constable 
cannot  judge  whether  the  party  be  guilty  or  not,  till  become  to 
his  trial,  which  caimot  be  till  after  his  arrest ;  and,  as  observed 
by  Lord  Mansfield  in  Samuel  a/id  Payne,  if  a  man  charges  an- 
other with  a  felony,  and  requires  an  officer  to  take  him  into 
custody,  and  carry  him  before  a  magistrate,  it  would  be  most  mis- 
chievous that  the  officer  should  be  bound  first  to  try,  and,  at  his 
peril,  exercise  his  judgnjent  on  the  truth  of  the  charge  ;  he  that 
makes  the  charge  should  alone  be  answerable ;  the  officer  does  his 
duty  in  conveying  the  accused  before  a  magistrate,  who  is  autho- 
rized to  examine,  and  commit,  or  discharge  (e).  And,  it  should 
[  23  ]  seem,  that  even  upon  a  charge  of  a  breach  of  the  peace  not 
conimitted  in  the  view  of  the  constable,  if  he  arrest  the  party, 
and  no  breach  of  the  peace  was  committed,  the  person  who  pre- 
ferred the  charge  alone  is  liable  {J  ),  though  it  has  been  held,  that 
a  constable  cannot  arrest  for  an  affray  or  breach  of  the  peace,  not 
committed  in  his  view  (g) ;  and  it  seems  that  a  constable  is  not 
justified  in  apprehending  and  imprisoning  a  person  on  suspicion 
of  having  received  stolen  goods,  on  the  mere  assertion  of  one  of 
the  principal  felons  (/«).  It  seems  preferable,  in  all  cases  not 
requiring  immediate  interference,  for  a  constable  to  act  under  a 
warrant,  because,  if  he  does  not,  he  will  not  be  entitled  to  the 
benefit  of  the  provision  in  the  statute  24  Geo.  2.  c.  44,  which 
protects  him,  on  granting  a  copy  for  every  thing  done  in  obedience 
to  a  warrant  {i). 

(«)2Hale,   91,  92.      1  East  ( /)  3  Camp.  420.    2  Hale, 90. 

P.C.  301.    Holt  C.  N.  P.  478.  0  t.  R.    315,     but   qurere,   see 

{b)  Cro.  Eliz.  054.     2  Hale,  1  East  P.  C.  305. 

90,91.  (</)  Cro.    Eliz.   375.      2  Esp. 

(f)  Dongl.  360.     4  Esp.  Rep.  Rep.  540.     Hawk.    b.  2.    c.  13. 

80.       Cald.  291.  3Canipb.  420.  s.  8.      Bac.  Ab.    Constable,   C. 

2  Esp.  Rep.  540.     Selw.  N.  P.  1  East  P.  C.  305. 

3d  edit.  030.     1  East  P.  C.  301.  (A)  2  Stark.  167. 

(d)  2  Hale,  91,  2.  (/)  Sect.  8.   3  Esp.  Rep. 226. 

(e)  Dougl.  200. 
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A  constable  may  break  open  doors  to  take  a  felon,  if  he  be  in 
the  house,  and  entry  denied  after  demand,  and  notice  given  that 
he  is  a  constable ;  and,  if  in  such  attempt,  the  constable  or  any 
in  his  assistance  be  killed,  after  conipetent  notice  of  his  office,  it 
is  murder ;  and  if  the  felon  resist  and  cannot  be  taken,  whether  it 
be  after  or  before  the  arrest,  the  killing  of  the  felon,  who  cannot 
otherwise  be  taken,  is  no  felony;  because  the  law  enjoins  a  con- 
stable to  take  a  felon,  and  if  he  omits  his  duty,  he  is  indictable, 
and  subject  to  fine  and  imprisonment  (a).  So,  where  a  felony  has 
been  committed  by  some  one,  and  there  be  reasonable  ground  to 
suspect  that  a  person  be  the  oflfender,  a  constable  has  a  similar 
power  of  breaking  open  doors  to  apprehend  him  (6).  Doors  also 
may  be  broken  by  a  constable  where  a  felony  is  not  yet  com- 
mitted, but  likely  to  be  so,  in  order  to  prevent  it(c). 

A  constable  having  arrested  the  offender,  may,  in  case  of  an 
affray,  put  him  in  the  stocks,  or  otherwise  confine  him,  till  the  heat 
of  his  passioji  or  intemperance  is  over,  or  till  he  can  bring  him  [  24  ] 
before  a  justice  of  the  peace,  and,  in  case  of  any  offence  for  which 
the  party  suspected  may  be  apprehended,  a  constable  may  convey 
him  to  the  sheriff  or  gaoler  of  the  county  or  franchise :  but  the 
safest  and  best  course  is  said  to  be,  in  all  cases,  to  carry  the 
offender  before  a  justice  of  the  peace,  as  soon  as  circumstances 
will  permit  (d). 

In  general,  the  common  law  authority  of  a  constable  is  ap-  gy  watchmen, 
plicable  to  tithing-men,  head-boroughs,  and  bors-holders,  and 
several  of  the  statutes  before  noticed  afford  these  officers  similar 
powers  (e).  Watchmen,  patroles,  and  beadles,  have  authority  at 
common  law  to  arrest  and  detain  in  prison  for  examination,  per- 
sons walking  in  the  streets  at  night,  whom  there  is  reasonable 
ground  to  suspect  of  felony  (f),  though  there  is  no  proof  of  a 
felony  having  been   committed  (g).      And   the   before-mentioned 

(a)  2  Hale,  90,  91,  &c.  up  a  night-walker,  unless  he  has 

(6)  Id.  92.  committed   some   disorderly  or 

(c)  Id.  94,   95.      2  B.  &  P.  suspicious  act.     Bac.  Ab.  Tres- 
260.  pass,  D.  3.  2  Ld.  Raym.  1301. 

(d)  2Hale,95,6.  Selvv.N.P.         (^)  2  Hale,  90.  98.  Hawk.  b.  2. 
Sd  ed.  830,  n.  y.    Ante,  21.  c.  13.    s.  1,   Ac.      3  Taunt.   14. 

(c)     Id.  96.  lEastP.  C.    303.     2  Inst.   o2. 

(/)  But  at  common   law  no      Burn,  Just.  Watch.     Com.  Dig, 
peace  ollicer  is  justified  in  taking      Injprisoumcnt,  11.  4. 
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statute  give  the  same  power  to  watchmen,  as  to  constables, 
while  on  duty,  to  apprehend  persons  suspected  of  felony  (a). 
A  watchman,  having  apprehended  a  party,  may  discharge  himself 
from  liability  for  an  escape,  by  delivering  him  to  a  constable,  or 
he  may  himself  take  him  before  a  magistrate  (6). 

By  justices  of  Justices  of  the  peace  have  a  double  power  in  relation  to  the 

tlie  peace.  '^  * 

arrest  of  wrong-doers,  the  first  branch  of  which  authority  may 
be  personally  exercised  on  the  commission  of  a  felony  or  breach 
of  the  peace  in  their  presence,  the  second,  by  issuing  a  warrant 
on  the  evidence  and  complaint  of  another.  And  if  a  justice  of 
the  peace  see  a  felony  or  breach  of  the  peace  committed,  he  may 
[  25  ]  either  himself  arrest  the  parties  offending,  or  verbally  command 
any  person  to  take  them  into  custody.  And  it  seems,  that  in 
order  to  prevent  the  riotous  consequences  of  a  tumultuous  as- 
sembly, he  may  command  his  servants  or  others  to  arrest  the 
affrayers,  though,  in  general,  if  an  offence  be  committed  in  his 
.absence,  he  must  grant  his  warrant  in  writing  to  apprehend  the 
offender  (f).  It  is  laid  down  (d),  that  any  justice  or  the  sheriff 
may  take  of  the  county  any  number  that  he  shall  think  meet,  to 
pursue,  arrest,  and  imprison  traitors  and  felons,  or  such  as  break, 
or  go  about  to  break,  or  disturb,  the  king's  peace,  and  that  every 
man  being  required,  ought  to  assist  and  aid  them  on  pain  of  fine 
and  imprisonment. 

Where  the  magistrate  is  not  present  when  a  crime  has  been 
committed,  he  ought  not,  upon  mere  discretion,  to  send  the  party 
accused  to  prison,  but  upon  due  consideration  of  evidence  ad- 
duced before  him.  It  was  well  observed  by  Ch.  J.  Pratt  (e),  that 
in  case  a  magistrate  has  notice,  or  a  particular  knowledge,  that  a 
person  has  been  guilty  of  an  offence,  yet  it  is  not  a  sufficient 
ground  for  him  to  commit  the  criminal,  but  in  that  case  he  is 
rather  a  witness  than  a  magistrate,  and  ought  to  make  oath  of  the 
fact  before  some   other  magistrate,  who  should  thereupon  act  the 

(a)  22  Geo.  3.    c.  58.    s.  3.  tices  of  Peace,  E.  5,  and  Tres- 

32  (reo.3.  C.53.  s.  17.  51  Geo. 3.  pass,  D.13.  Dick.  Just.  tit.  Ar- 

c.lH).  s.  18.  rest,  II. 

(/;)  Dalt.  Just.  c.  104.  (rf)  Dalt.  Just.  c.  171.     Dick. 

(c)  2  Hale,  86,  87.     2  Wils.  Just.  114. 

151, 158.  Cro.  Jac.  81.    Hawk.  (c)  2  Wils.  158.  and  sec  Comb, 

b  2.  e.  13.  s.  13.    Bac.  Ah.  Jus-  359. 
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official  part,  by  granting  a  warrant  to  apprehend  the  offender,  it 
being  more  fit  that  the  accuser  should  appear  as  a  witness,  than 
act  as  a  magistrate. 

Sheriffs  are  not  only  enabled  but  enjoined  to  arrest  felons,  and  By  slieriffs. 
all  persons  are  required  to  be  assisting  to  them  therein  upon  their 
summons,  and  they  are  respectively  punishable,  by  fine  and  im- 
prisonment, in  case  they  neglect  their  duty  (a).  The  sheriff  may 
also  arrest  a  person  suspected  of  a  capital  offence,  whose  guilt  [  26  ] 
is  not  certain  (6).  And  if  the  sheriff  be  assaulted  in  the  execution 
of  his  duty  he  may  apprehend  the  offender,  and  keep  him  in  pri- 
son for  a  reasonable  time,  to  be  carried  before  a  justice  of  the 
peace,  to  be  committed,  or  find  bail  to  answer  the  offence  (c). 

Though  a  coroner  has  no  power  of  taking  inquisition  of  felony,  By  coroners,  &c. 
except  in  case  of  death,  yet  he  is  a  conservator  of  the  peace  in 
relation  to  all  felonies,  and  may  arrest,  or  cause  another  to  arrest, 
any  felon  (d).  The  Secretary  of  State  has  also  a  power  of  issuing 
a  warrant  to  apprehend  any  person  suspected  of  state  offences  ; 
which,  though  its  origin  is  uncertain,  is  not  now  to  be  dis"- 
puted  (e). 

There  is  another  mode  of  arrest  without  warrant,  to  be  con-  Of  arrests  upon 
sldered,  in  which  the  necessity  of  the  case  arms  all  the  inhabit- 
ants of  a  district  with  peculiar  powers,  and  compels  them  to  per- 
form the  duties  which  constables  are  usually  required  to  execute. 
In  examining  the  proceedings  by  hue  and  cry,  we  will  consider, 
first,  its  nature  and  origin  ;  secondly,  by  whom  it  may  be  levied  ; 
thirdly,  how  it  may  be  levied ;  and  lastly,  what  may  be  done  in 
the  pursuit  which  it  occasions. 

Hue  and  Cry  is  the  old  Common  Law  mode  of  pursuing,  Nature  and  ori- 
^,•.11  1       •       j>  ,       .  ^  1  ,       .         gin  of  hue  and 

witli  horn  and  voice,     persons  suspected  ot  felony,  or  havmg  cry. 

inflicted  a  wound  from  which  death  is  likely  to  ensue  (/).     This 


(a)  2  Hale,  87.  (e)  Fortescue,   140.       7T.Il. 

'   (6)  Id.  ib.  742.     2  Wils.  151,  &c.     11  St. 

(c)  1  Saund.  77,  8,     1  Taunt.  Tr.  318. 

146.    Selw.  N.  P.  3d  edit.  830.  ( /")  3  Inst.  1 16.     2  Hale,  98. 

(</)  2  Hale,  88.  4  Bla.  Com.  203,  4. 
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practice  seems  to  have  arisen  in  the  earliest  times  (a),  and  was 
distinctly  recognized  in  the  institution  of  hundreds  by  Alfred.  It 
is  laid  down  by  Lord  Coke  {b)y  that  where  a  felony  has  been 
committed,  or  dangerous  wound  given,  the  party  grieved  may 
[27  ]  resort  to  the  constable,  acquaint  him  with  the  circumstance,  de- 
scribe the  offender,  point  out  which  way  he  is  gone,  and  demand 
hue  and  cry  to  be  made.  Upon  this,  it  becomes  the  duty  of  the 
officer  to  raise  hue  and  cry  within  his  district ;  and  if  the  offender 
be  not  there  taken,  he  must  give  immediate  notice  to  the  next 
constable,  and  he  to  the  next,  till  the  delinquent  be  secured. 
This  power  has  been  further  confirmed  by  several  statutes.  The 
3  Ed.  1.  c.  9,  compels  all  persons  to  arm  and  assist  the  constable 
on  pain  of  severe  penalties.  By  the  13  Ed.  1.  st.2.  c.  I,  fresh 
suit  must  be  made  immediately  after  the  felon,  from  town  to  town, 
and  from  county  to  county,  which  is  said  to  be  the  life  of  this 
practice  (<•),  And  the  statute  27  El.  c.  13.  s.  10,  enacts,  that  the 
hue  and  cry  must  be  by  horse  as  well  as  foot,  or  it  will  be  invalid. 
In  order  to  enforce  this  practice,  which  was  found  highly  beneficial 
in  the  infancy  of  the  police,  the  13  Ed.  1.  c.  3,  makes  the  hun- 
dred liable  to  answer  for  the  damage  sustained  by  the  robbery 
unless  the  felon  is  secured  ;  and  by  a  more  recent  enactment  (<f), 
the  officer  refusing  to  make  hue  and  cry,  is  rendered  liable  to 
a  forfeiture  of  £5. 

By  whom  to  be  At  the  present  day,  hue  and  cry  may  be  raised  either  by  the 
precept  of  a  justice  of  the  peace,  by  a  peace  officer,  or  by  any 
private  man  who  is  aware  that  a  felony  has  been  committed  (c).  It 
may  be  raised  by  the  warrant  of  a  justice,  from  his  general  power 
to  apprehend  (/).  Upon  constables,  head-boroughs,  and  other 
peace  officers,  it  is  especially  incumbent,  because,  as  we  have 
seen,  they  are  fineable  if  they  neglect  it,  and  their  presence  gives 
[  28  ]  more  weight  and  authority  to  the  proceeding  (g).  However,  it  is 
clear  that  hue  and  cry  may  be  made  by  private  individuals,  in  the 
absence  of  the    constable,  and  it  has  therefore  been   sometimes 


(a)  Bracton,  lib.  3,  c.  1.  100.     Hawk.   b.  2,    c.  12.   s.  6. 

(A)  3  lust.  116.  Burn,  J.  Hue  and  Cry. 

(c)  3  Inst.  117.  (/)    See     form  of  warrant, 

id)  H  Geo.  2.  c.  IG.  Burn,  J.  tit.  Hue  and  Cry,  post, 

(c)  4  Bla.  Com.  204.     3  Hale,     vol.  iv. 

{f/)  1  Hale,  100. 
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termed  in  the  old  books  Cry  de  pais  (a).  Nor  can  any  incon- 
venience result  from  this  liberty  :  for,  any  one  making  hue  and 
cry,  or  causing  it  to  be  made,  without  due  cause,  is  liable  to  be 
punished  as  a  wanton  disturber  of  the  peace  (b). 

The  party  who  discovers  that  a  felony  has  been  committed.  How  it  shall  be 
whether  the  party  grieved,  or  a  third  person,  should  either  apply 
for  the  warrant  of  a  justice,  or  immediately  give  information  to 
the  constable  of  the  vill.  The  former  method  is  always  prudent 
when  circumstances  will  permit,  but  as  we  have  seen,  it  is  by 
no  means  necessary,  and  if  the  offender  be  likely  to  escape  is 
improper  from  the  delay  it  occasions  (c).  He  should  then  make 
a  full  statement  of  all  the  facts  within  his  knowledge  relative  to 
the  offence  and  the  offender  ;  state  his  name,  if  known,  and  if 
otherwise,  describe  his  person,  horse,  or  other  circumstances 
which  may  lead  to  detection  [d).  Should  the  crime,  however,  be 
committed  in  any  manner,  or  at  any  time  which  prevents  him  from 
obtaining  any  of  these  clues  to  discovery,  he  may  require  the 
officers  to  search  for  all  suspicious  persons,  vagrant  in  their  dis- 
tricts, in  order  that  they  may  be  •  examined  (e).  He  may  then 
claim  the  assistance  of  all  the  inhabitants  of  the  vill,  and  all 
neighbouring  vills,  who  are  to  pursue  by  horse  and  foot,  till  the 
felon  is  secured,  or  they  are  liable  to  be  punished  for  their 
neglect  (y).  And  by  this  means,  a  constable  who  has  obtained  a 
warrant  against  a  felon,  may  procure  him  to  be  apprehended  in 
a  different  county  from  that  in  which  it  was  granted  ;  by  following  [  ^9  ] 
him  with  hue  and  cry,  and  so,  without  backing  the  warrant,  cause 
him  at  once  to  be  arrested  (g). 

Hue  and  cry  being  thus  levied,  we  are  now  to  inquire  what  may  what  may  be 
be  done  on  the  pursuit.     It  is  clear,  that  when  once   it  is  com-  ^^"^  ^^ 
menced,  those  who  join  will  be  protected,  even  though  it  should 
ultimately  appear    that    no  felony  has    been   committed  ;  and   the 
reasons  for  this  are  evident,  because  the  constable  cannot  examine 
on  oath   as    to  the  truth  of  the  statement,  and  the  nature  of  the 

(a)  2  Hale,  100.     2  Inst.  117.  Hue  and  Cry.     Barl.  J.  318. 

(6)  Hawk.    b.  2.    c.  12.    s.  5.  (e)  2  Hale,  101, 103.     Burn,  J. 

2  Hale,  100.     2  Inst.  173.  Hue  and  Cry. 

(c)  2  Hale,  99.       Burn,   J.  (/)  2  Hale,  101.     3lnsl.  IIG. 
Hue  and  Cry.     Barl.  J.  317.  Dalt.  J.  c.  28. 

(d)  2  Hale,  100.      Burn,  J.  {a)  2  Hiilc,  115. 
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proceeding  requires  the  utmost  promptitude,  because  officers  are 
punishable  if  ihey  neglect  to  observe  it ;  and  because  lie  who 
without  cause  set  it  on  foot,  is  punishable  by  fine  and  imprison- 
ment, for  the  disturbance  he  has  occasioned  (a).  And  thus  it  is, 
that  arrest  upon  hue  and  cry,  ditlcrs  from  arrest  upon  mere  sus- 
picion ;  in  the  latter  case,  it  is  necessary  to  aver  in  justifying  that 
a  crime  was  committed,  and  that  fact  may  be  put  in  issue  ; 
whereas,  in  the  latter  case,  no  such  allegation  is  necessary,  nor  is 
it  ever  stated  in  pleading  (i).  In  short,  this  proceeding  arms  all 
persons  with  the  same  authority  as  a  warrant  gives  to  the  party 
to  whom  it  is  directed ;  they  are  not  answerable  for  the  propriety 
of  the  cry  itself,  but  only  for  the  regularity  of  their  own  conduct 
when  acting  under  it. 

If,  therefore,  hue  and  cry  be  made  against  a  suspected  person, 
he  may  be  arrested  and  taken  to  the  common  gaol,  though  he 
ultimately  establish  his  innocence,  and  though  in  fact  the  crime  is 
altogether  fictitious  (c).  And  so,  where  upon  a  description  of  the 
offender,  whose  name  is  unknown,  the  wrong  person  is  appre- 
hended by  mistake,  the  party  arresting  is  clearly  justified  {d).  If 
[  30  ]  any  of  the  pursuers  be  killed  by  the  party  flying,  this  will  be 
murder ;  and  if,  on  the  other  hand,  the  latter  be  killed,  when  he 
cannot  otherwise  be  taken,  the  pursuers  will  be  protected  (e). 

The  pursuers  under  hue  and  cry,  if  the  party  suspected  is 
actually  in  a  house,  have  an  unquestionable  right  to  break  open  the 
outer  door  to  secure  him,  on  previous  demand  of  admittance  (J'). 
They  must,  however,  ascertain  that  fact,  as  if  he  be  not  found 
they  will  be  trespassers  (g).  But  they  may  search  all  suspected 
places  which  they  can  enter  without  forcing  an  outer  door,  whe- 
ther they  succeed  or  fail  (/i). 

Although  suspicious  persons  neither  named,  nor  described,  may 

(a)  2  Hale,  102.     2  Inst.  173.  (e)  Jackson's  case,  cited  7East 

Hawk.    b.  2.   c.  12.       Burn,  J.  P.  C.  292,     2  Hale,  100.     Fost. 

Hue  and  Cry.  271,2.     Barl.J.  316. 

(i)  2  Hale,  101.  (/)  2  Hale,  103.        Burn,  J. 

(c)  2  Hale,  102.  Burn,  J.  Hue  and  Cry.  Williams,  J. 
Hue  and  Cry.      Barl.  J.   317.  Hue  and  Cry,  3. 

Williams,  J.  Hue  and  Cry.  (g)  Id.  ibid.  3  B.  &  P.   223. 

(d)  2  Hale,  103.     Barl.  J.  31G.      1  Marsh.  565. 

Williams,   J.     Hue    and    Cry.         (/O  2  Hale,  103.     Barl.J.  316. 
Burn,  J.  Hue  and  Cry, 
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be  taken,  it  will  lie  on  the  parties  arresting  to  shew,  that  they  had 
reasonable  ground  to  suspect  them,  either  from  their  being 
vagrants,  not  rendering  a  good  account  of  themselves,  or  other 
similar  circumstances,  for  otherwise  this  proceeding  would  be  more 
dangerous  than  even  general  warrants  (a).  On  any  prosecution, 
however,  the  pursuers  may,  by  statute,  plead  the  general  issue, 
and  give  the  special  matter  in  evidence  (6). 

It  now  only  remains  to  observe,  that  if  the  felon  be  not  se- 
cured, it  is  provided  by  a  very  ancient  as  well  as  by  a  modern 
statute,  that  an  action  may  be  supported  against  the  hundred,  at 
the  suit  of  the  party  immediately  injured,  to  recover  the  damages 
sustained  by  the  robbery.  And  upon  the  construction  of  these 
acts,  it  has  been  holden,  that  the  plaintiff  is  entitled  to  costs,  as 
well  as  damages  (c).  These  encouragements  to  the  levying  hue  [  31  ] 
and  cry,  were  found  of  great  advantage  in  earlier  times,  when 
forcible  robberies  were  common,  and  assumed  a  very  formidable 
aspect,  though  now,  from  the  increased  excellence  of  the  police, 
tlie  practice  is  becoming  obsolete. 

Such  are   the   modes   by  which  arrests   may  be  made  without  Arrests  under 

.  1  1-  •  warrant, 

waitmg  for  any  legal  authority,  from  a  public  magistrate,  to  sanc- 
tion the  proceedings.  This  summary  course  is  necessary,  when 
there  is  an  imminent  danger  of  an  escape,  or  when,  from  other 
circumstances,  the  utmost  promptitude  is  requisite.  But  we  have 
seen  that,  whenever  the  case  will  admit,  it  is  more  prudent  to 
obtain  the  authority  of  a  magistrate,  to  give  greater  security  to 
the  parties  by  whom  the  arrest  is  to  be  effected  (d).  The  mode, 
nature,  and  effect  of  this  course  of  proceeding,  now,  therefore, 
demand  our  attention. 

The  party  who  knows  or  suspects  that  an  indictable  offence  has 
been  committed,  usually  goes  before  a  justice  of  the  peace,  ac- 
companied by  any  other  witnesses  whom  he  may  be  able  to  pro- 
cure, and  gives  the  magistrate  his  information  and  that  of  his 
companions,  stating  the  grounds  of  suspicion  on  which  his  appli- 

(a)  2  Hale,  104.  to  Hue  and  Cry,  2  Sauud.  Hep. 

(6)  7Jac.l.  CO.     13Edw.  1.  374.380.    Tidd,  122.     5th  edit, 

0.  3.     9  Geo.  1.  c.  22.     See  the  Peake's  Evidence, 

decisions    and    proceedings    on  (c)  1  T.  R.  71. 

this  and  other  statutes,  relating  ((/)  Ante,  1-3, 
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cation  Is  grounded.  They  are  sworn,  if  Christians,  on  the  four 
Evangelists;  if  Jews,  on  the  Old  Testament,  as  follows:  "■  You 
shall  true  answer  make  to  such  questions,  as  shall  be  demanded 
of  you.  So  help  you  God."  The  magistrate  then  interrogates  the 
accuser,  and  sometimes  his  witnesses,  and  takes  down  the  sub- 
stance of  their  replies  in  the  following  form,  "  The  information 
of,  &c.  of,  &c.  who  saith  that,  &.c."  stating  the  facts  sworn  to. 
This  paper  is  then  read  to  the  parties,  who  have  given  evidence, 
and,  if  they  adhere  to  the  statement,  they  confirm  it  by  their  sig- 
nature. Upon  this,  the  justice  usually  issues  his  warrant  or  sum- 
[  S2  ]  mons,  according  to  the  magnitude  of  the  charge,  or  the  apparent 
weight  of  the  evidence  by  which  it  is  supported. 

Of  Uie  summons.  When  the  offence  is  between  party  and  party,  and  not  of  an 
aggravated  nature,  and  the  supposed  offender  is  not  likely  to 
abscond,  a  summons  is  recommended,  as  the  preferable  process 
to  procure  his  attendance,  and  this  seems  necessary  where  there 
is  no  oath  of  the  offence  having  been  committed  (a).  But  where 
there  is  an  accusation  on  oath,  of  an  offence  of  a  higher  nature, 
as  treason  or  felony,  it  is  proper  to  issue  a  warrant,  in  the  first 
instance,  if  there  appear  any  reasonable  ground  for  the  charge. 
But  although  there  be  a  positive  charge  on  oath,  yet  if  the  justice 
sees  that  no  credit  is  to  be  given  to  it,  he  may  decline  issuing  a  , 
warrant (6).  For  petty  assaults,  though  justices  are  authorized  to 
•  issue  a  warrant  on  complaint,  on  oath  of  the  accuser,  yet  a  sum- 
mons is  more  advisable,  as  in  many  cases  it  is  found  that  the  ac- 
cusation is  frivolous,  or  without  sufficient  foundation  (c).  A  sum- 
mons should  be  signed  by  the  magistrate  who  issues  it  (t?),  and 
may  either  be  directed  to  the  party  himself,  or  to  a  constable 
requiring  hira  to  summon  or  give  notice  to  the  party,  whose 
attendance  is  required.  And  it  is  usual  in  the  summons,  not 
only  to  fix  a  day,  but  a  particular  hour,  for  the  appearance  of 
the  suspected  individual;  but  the  accused  is  bound  to  wait  until 
the  magistrate  can  attend  to  the  complaint.  In  general,  a  sum- 
mons may  be  granted  without  the  oath  of  the  complaining  party  ; 
but,  in  some  cases,  by  particular  enactment,  an  oath  is  absolutely 

(«)  2  T.  R.  225.    Comb.  359.  (c)  Dick.  J.  458,  9. 

Dick.  J.  Warrant,  II.    2  Barn.  {d)  2  East,  3G7.     See    form, 

34.  77. 101.  post,  last  vol. 

(6)  Dick.  J.  450,   9.     Hawk. 
b.  2.  c.  13.  s.  10. 
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requisite.     If  the  complaint  is  on  oath,  it  should  be   so  stated  (a), 

and  a  copy  of  the   summons  should  be   served  upon,  or   left  at       [     33     ] 

the  residence  of  the   accused  (6) ;  but,  in   a  criminal   prosecution 

against  the  wife,  there  is  no  occasion  to  summon  the  husband  (c). 

When  the  offender  is  not  likely  to  abscond  before  warrant  can  Of  the  warrant, 
be  obtained,  it  is  in  general  better  to  apprehend  him  by  a  zcarrant, 
than  for  a  private  person  or   officer  to   arrest  him  of  their  own 
accord,  because    if  the  justice  should  grant  his  warrant  errone- 
ously, no  action  lies  against  the  party  obtaining  it,  unless  he  acted 
maliciously  (<^).     And  if  a  magistrate  exceed  his  jurisdiction,  the 
officer  who  executes  a  warrant  is  protected  from  liability,  and  the 
magistrate  himself  cannot  be  sued  until  after  a   month's  notice 
of  action,  during  which  he  may  tender  amends  (e),  and  no  action 
can  be  supported  against  the  party  procuring  the  warrant,  though 
the  arrest  was  without  cause,   unless  it  can  be  proved   that  the 
warrant  was  obtained  maliciously  if).     Having  already  considered 
for  what  offences,  and  against  whom  a  warrant  may  be  granted  (g), 
we  will   now  proceed  to  inquire  on  what  evidence  it  may  be  is- 
sued ;  by  whom  ;  to  whom  directed  ;  the  form  and  requisites  of 
the  warrant,  and  the  consequences  of   its  illegality  ;  the   places 
where  the  warrant  may  be  executed ;  how  it  may  be  backed,  and 
how  executed. 

With   respect   to   the   evidence   on  which    a   warrant   may   be  On  what  ctU 

(lcnc6 
granted.     A  secretary  of  state  may  commit  without  oath  (A);  but 

a  magistrate  ought,  unless  he  commits  upon  view  of  the  offence, 

to  examine  upon   oath   the  party  requiring  a  warrant,  as  well  to 

ascertain  that  a  felony  or  other  crime  has  actually  been  committed, 

as   also   to   prove    the   cause  and   probability   of   suspecting  the 

party  against  whom  the  warrant   is    prayed  (i).      And  it    is  the      [     34     ] 

duty  of  the  magistrate  well  to  consider  all  the  circumstances  sworn 

(a)  Burn,    J.   Summons   and  (c)  24  Geo.  2.  c.  44. 

AVarrant,  I.    Bac.  Abr.  Just,  of  (  /")  1 T.  R.  635.  3  Esp.  R.135. 

Peace,  c.  5.    2  Barnard.  34.  77.  1  Dowl.  Sz  Ry.  97. 

101.  Toone,  41.  240.  400.  449,  {g)  Ante,  12  to  IG. 

2  T.  R.  225.      Sed  quaere,   for  (A)  1  Stra.  3.   Couk  Dig.  Tm- 

this  is  not  necessary  in  case  of  prisonment,  H.7.  11  St.  Tr.  310. 

a  warrant.  2  Wils.  286,  7. 

ih)  Id.  ibid.  (i)  1  Male,  582.  2  Hale,  110, 

(c)  Burr.  1(;81.  111.     4  Bla.  Com.  290.     Hawk. 

{(i)  3  Esp.  16(>,  7.  Smith  v.  El-  b.  2.  c  13.  s.  18.     2  T.  R.  225. 

see,  1  Dowl.  ^  Ry.  97.  Ante,19.  Comb.  359.  Diok.  J. Warrant,  I. 
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to,  and  not  to  grant  any  M'arrant  groundlessly  or  maliciously,  ^viili- 
out  such  a  probable  cause  as  might  induce  a  discreet  and  impar- 
tial man  to  suspect  the  party  to  be  guilty  (a).  And,  if  a  magis- 
trate should  grant  his  warrant,  without  an  oath  of  circumstances 
affording  a  reasonable  suspicion  of  the  guilt,  and  the  party  prove 
to  be  innocent,  the  magistrate  will  be  liable  to  an  action  of  tres- 
pass, at  the  suit  of  the  individual  aggrieved  (6).  For  the  same 
reason  he  ought  not  to  grant  a  warrant  on  a  quaker's  affirmation, 
which  is  inadmissible  in  criminal  proceedings,  to  criminate  or  ex- 
cuse another,  though  it  may  be  read  to  exculpate  himself  (c).  It  is 
the  duty  also  of  the  magistrate  to  take  all  charges,  of  whatsoever 
nature,  kind,  or  complexion,  they  may  be,  in  writing  (d).  But 
the  affidavit,  or  oath,  though  in  writing,  need  not  be  stamped, 
there  being  an  express  exception  in  the  stamp  act,  as  to  affidavits 
made  before  any  justice  of  the  peace  (e). 

By  whom.  We  have,  thirdly,  to  consider  the  persons  in  whom  the  power 

of  issuing  criminal  process  is  invested.  A  warrant  may  be  granted 
in  extraordinary  cases  by  the  privy  council  or  secretaries  of 
state  (f) ;  by  the  speaker  of  the  House  of  Commons  (g),  or 
Lords  (Zf);  by  justices  of  gaol  delivery  («')  or  oyer  and  terminer  (/c), 
justices  at  sessions  (/),  or  by  a  judge  of  the  Court  of  King's 
[  35  ]  Bench  (m);  but  warrants  are  most  usually  issued  by  a  single 
justice  of  the  peace  (w).  And  this  he  may  do  in  any  cases  where 
he  has  a  jurisdiction  over  the  offence,  and  in  all  treasons,  felonies, 
and  breaches  of  the  peace  or   offences,  for  which  the    party  is 


(a)  Hawk.  b.  2.  c.  13.  s.  18.  (h)  8T.R.  314. 

Dick.  J.  458,  9.  (i)  1  Leach,  110. 

{b)  2  T.  R.  225.  2  Wils.  158.  (A)  1  Hale,  579.  2  Hale,  lOG. 

Hawk.  b.  2.  c.  13.  s.  18.  Comb.  (I)    1  Hale,  579. 

359.  (m)  1  Hale,  578.  2  Hale,  5,  0. 

(c)  2  Burr.  1117.    2  Atk.  70.  2  Barnard.  28.  48  Geo.  3.  c.  58. 

I  Dowl.  .i  By.  121.    Peake.  Ev.  s.  1.   Tooue,392.   A  judge  may, 
143.  Phil.  Ev.  13.  under  48  Geo.  3.    c.  58.   ou   an 

(d)  1  Leach,   241.    Burn,   J.  affidavit  that  a  party  has  been 
Warrant,  II.  guilty  of  an   offence,  and   is   to 

(e)  55  Geo.  3.   c.  56.    Sched.  be  prosecuted,  issue  his  warrant 
ADidavit.     Toone,  G.  to    apprehend  him.      Gorman's 

(/■)  Fortes.  140.  4  Bla.  Com.  case,  for  libel   on  the  Duke  of 

289,  90.     1   Lord    Raym.    «5.  York. 

II  Harg.  St.  Tr.  318,  19.  2Wils.  (ii)  4  Bla.  Com.  290.  1  Hale, 
151.  283, 4.  288.  290.  Ante,  20.  579. 

((/)  14  East,  1. 103. 
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punishable  with  corporal  punishment  within  the  places  over  which 
bis  jurisdiction  extends  (a);  and  though  justices  of  the  peace  have 
no  jurisdiction  over   treason,  yet,  in  order  to  secure  a  supposed 
offender,  a  justice  may  issue  a  warrant  and  commit  him  for  such 
offence  (5).     At  common  law,  if  A.  committed  a   felony  in    the 
county  of  B.,  and  then  went  into   the  county  of  C,   upon  in- 
formation given  to  a  justice  of  the  peace  for  the  county  of  C, 
be  might  issue  his  warrant  to  apprehend  him,   and  take  his  exa- 
mination and  commit  him  to   gaol   in   the  county  of  C,  from 
whence  he  might  be  removed  by  habeas  corpus  to  the  county  of 
B.  for  his  trial  (c);  and  a  justice  may  grant  a  warrant  to  appre- 
hend a  person,  who,  being  within  his  jurisdiction  (^),  has  commit- 
ted an  offence  on  the  high  seas  in  Ireland  or  a  foreign  country  {e) ; 
and  if  a  person  be  a  justice  of  the   peace  in  two  adjacent  coun- 
ties, though  by  several  commissions  he  may,  whilst   he  lives   in 
one  county,  send  his  warrant  to  apprehend  in  the  other  (/);  and 
the  28  Geo,  3.  c.  49.  provides,  that  the  justice  acting  for  two  or 
more  adjoining  counties,  may  act  in  all  things  in  any  or  either  of 
the  said  counties,  but  he  must  be  personally  resident   in  one  of 
them.     And  the  statute  26  Hen.  8.  c.  6.  s.  6  &  8.  affords  power 
to  justices  of  the  peace  to  issue  warrants  from  an  English  county 
into  Wales. 

The  power  of  backing  warrants,  which  will  hereafter  be  con-  L  ^"  J 
sidered,  greatly  extends  the  common  law  jurisdiction  of  justices  of 
the  peace.  Peculiar  powers  are  also  given  to  the  justices  of  the 
seven  police  officers  for  Middlesex  and  Surrey,  by  the  statute 
32  Geo.  3.  c.  53.  No  justice  can  supersede  the  warrant  of  an- 
other, without  a  formal  and  legal  examination ;  but  an  arrest 
under  a  warrant  may  be  avoided,  in  case  of  a  breach  of  the  peace, 
by  entering  into  a  recognizance  before  another  magistrate  (g), 
which  will  operate  as  a  supersedeas,  as  well  of  another  justice's  as 
of  a  judge's  warrant,  and  prevent  the  inconvenience  of  an  arrest 


(a)  1  Hale,  579.  2  Hale,  107.  (e)  Ante,   14.     2  Stra.    848. 

12  Co.    131.      Dick.    Sess.    88.  4  Taunt.  34. 

•Dalt.  J.  c.  70.  and  170.  Hawk.  (/)  1  Hale,  581. 

b.  2.  0.  13.  s.  15  Sc  IG.     4  Bla.  (g)  2  T.  R.  105.     Cro.   C.  C. 

Com.  290.  IG.  Toone,247.  Burn,,!. Surety 

Q))  Barl.  J.  188,  9.  for  the  Peace,  V.     Hawk.  b.  1. 

(c)  1  Hale,  580.  c.  GO.  s.  14. 

{(l)  Ante,  14. 
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and  imprisonment  (fl);  but,  as  we  have  already  seen,  where  a 
magistrate  is  himself  a  material  witness  against  the  offender,  it  is 
more  proper  that  he  should  go  before  another  justice,  and  depose 
to  the  facts,  and  cause  him  to  issue  a  warrant  (6). 

At  common  law  the  chief  justice  of  the  King's  Bench,  or  any 
other  judge  of  that  court,  may  issue  a  warrant  in  his  own  name 
for  the  apprehending  and  bringing  before  him  any  person,  touch- 
ing whom  oath  is  made,  for  a  felony  committed,  or  of  suspicion 
of  felony  upon  him,  into  any  county  of  England  and  Wales ;  for 
he  is  entrusted  with  the  conservation  of  the  peace  through  all 
England ;  and  is  of  higher  authority  than  a  justice  of  oyer  and 
terminer.  But  to  avoid  the  trouble  of  bringing  up  die  parties, 
the  judges  of  the  King's  Bench  usually  direct  their  warrants  to 
apprehend  them,  and  bring  them  before  some  justice  of  the  peace 
near  adjoining,  either  to  be  examined,  or  bound  over  to  the  ses- 
'  sions,  and  further  to  be  proceeded    against  according  to  law  (c). 

[  37  ]  A  warrant  from  the  chief  justice,  or  other  justice  of  the  court  of 
King's  Bench,  extending  all  over  the  kingdom,  is  tested  or  dated 
England ;  not  Oxfordshire,  Berks,  or  any  particular  county  (of). 
The  26  Geo.  3.  c.  17.  s.  18,  enables  any  judge  of  the  King's 
Bench,  in  certain  cases  of  offences  relating  to  the  public  revenue, 
to  issue  warrants  for  apprehending  the  offender:  and  the  48  G.  3. 
c.  58,  reciting  that  the  provisions  of  the  last-mentioned  act  have 
been  found  beneficial,  and  that  it  is  expedient  to  extend  the  same 
to  other  cases,  enacts,  that  "  whenever  any  person  shall  be 
"  charged  with  any  offence  for  which  he  may  be  prosecuted  by 
"  indictment  or  information  in  his  Majesty's  Court  of  King's 
"  Bench,"  (not  being  treason  or  felony),  and  the  same  shall  be 
made  appear  to  any  judge  of  the  same  court  by  affidavit,  or  by 
certificate  of  an  indictment,  or  information  being  filed  against 
such  person  in  the  said  court  for  such  offence,  it  shall  be  lawful 
for  such  judge  to  issue  his  warrant  under  his  hand  and  seal,  and 
thereby  to  cause  such  person  to  be  apprehended  and  brought 
before  him,  or  some  other  judge  of  the  same  court,  or  before 
some  one  of  his  Majesty's  justices  of  the  peace,  in  order  to  his 
being  bound  to  the  King's  Majesty  with  two  sufficient  sureties  in 


(a)  Cro.  C.  C.  16.  (c)  I  Halo,  577, 8.  2  Hale,  105. 

(A)  Ante,  25.     2  Wi>.  158.  (rf)  4  Bla.  Com.  291. 
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such  sum,  as  in  the  said  warrant  shall  be  expressed,  with  condi- 
tion to  appear  in  the  said  court,  at  the  time  mentioned  in  such 
warrant,  and  to  answer  to  all  and  singular  indictments  or  informa- 
tions, for  any  such  offence ;  and  in  case  any  such  person  shall  ne- 
glect or  refuse  to  become  bound,  as  aforesaid,  it  shall  be  lawful 
for  such  judge  or  justice  respectively  to  commit  such  person  to 
the  common  gaol  of  the  county,  city,  or  place  where  the  offence 
shall  have  been  committed,  or  where  he  shall  have  been  appre- 
hended, there  to  remain  until  he  shall  become  bound  as  aforesaid, 
or  shall  be  discharged  by  order  of  the  said  court  in  term  time,  or 
of  one  of  the  judges  of  the  said  court  in  vacation  ;  and  the  recog-  L  ^°  J 
nizance  to  be  thereupon  taken  shall  be  returned  and  filed  in  the 
said  court,  and  shall  continue  in  force  until  such  person  shall  have 
been  acquitted  of  such  offence  ;  or,  in  case  of  conviction,  shall 
have  received  judgment  for  the  same,  unless  sooner  ordered  by 
the  said  court  to  be  discharged. 

The  warrant  may  be  directed  to   the  sheriff,  bailiff,  constable.   To  whom  vrar- 

^  ,        ,       rant  dhtcud. 

or  to  any  mdifferent  person   by  name  who   is  no  otticer;  tor  the 

justice  may  authorize  any  person  whom  he  pleases  to  be  his  officer, 
but  it  is  most  advisable  to  direct  it  to  the  constable  of  the  precinct 
wherein  it  is  to  be  executed  ;  because  no  other  constable  and 
a  fortiori  no  private  person  is  compellable  to  execute  it;  whereas 
the  constable  of  the  proper  precinct  may  be  indicted,  if  he  do  not 
obey  the  warrant  {b).  It  has  recently  been  decided,  that  war- 
rants may  be  directed  to  officers,  either  by  their  particular 
names,  or  by  the  description  of  their  office,  and  that  in  the  first 
case,  the  officer  may  execute  the  warrant  any  where  within  the 
jurisdiction  of  the  magistrate  who  issued  it;  in  the  latter  case,  not 
beyond  the  precincts  of  his  office;  and  where  a  warrant  of  a  ma- 
gistrate was  directed  *'  to  the  constable  of  W.  and  to  all  other  his 
majesty's  officers,"  it  was  held,  that  the  constables  of  VV.  (their 
names  not  being  inserted  in  the  warrant,)  could  not  execute  it  out 
of  the  district  (6);  and  Mr.  Justice  Bayley  observed,  "  that  it  is  of 

(a)  1  Hale,  581.  2  Hale,  110,  29.    Dick.  J.  Warrant,  IH.  Ar- 

111.     Hawk.  b.  2.   c.  13.   s.  27.  rest,  II. 

1  Salk.   347.     1  Ld.  Raym.   60.  {h)  1  B.  &:  C  2BB.    2D.cS:  H. 

2  Ld.  Raym.    119.     Com.  Dig.  444.  As  to  this  point,  see  Gilbert 
Imprisonment,  H.  7.  4Bl.Com.  w.  Coyney,  Exch.  East.  T.  1825; 
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great  consequence  that  magistrates  should  be  careful  to  direct  their 
uananls  in  such  a  manner  that  the  parlies  to  be  affected  by  them 
may  know  that  the  persons  bearing  the  warrants  are  authorized   to 
execute  them.     The   importance  of  giving  such  information  will 
be  easily  admitted,    wjicn  it  is  remembered,  that  according   to  the 
extent  of  the   officer's  authority,  his  death  may  be  murder,  man- 
slaughter,  or    perhaps  jnstiiiabie    homicide.      A    magistrate   has 
j)ower  to  direct  his  warrant  to  a   particular  person   byname,   and 
then  the  latter  has  an  authority  co-exlensive  with  that  of  him  who 
confers  it.     But  a  warrant  may  also  be  directed  to  a  person,  not  by 
his  name  as  an  individual,  but  by  the  description  of  his  official  cha- 
racter ;  and  such  a  direction   may  be   limited  to  the   officers  of  a 
single  parish,  or  may  extend   to  ail   the  officers  of  a  county.     In 
the  latter  case  it  is  clear,  that   the   instrument  must  be  construed 
reddendo   singula   singulis,    and    the  authority  delegated    to  such 
officer  is  limited  to  the  district  for  which  he  is  appointed."     This 
distinction  is,  however,  now  rendered   immaterial  by  the  5  Geo.  4. 
c.  18.  s.  6.  which,  reciting  the  law  as  above,  and  that  by  the  exist- 
ence of  it  means  were  afforded  to  criminals  and   others  of  escaping 
from  justice,  enacts,  "  that  it  shall  and  may  be  lawful  to  and  for 
each  and  every  constable,  and  to  and  for  each   and  every  headbo- 
rough,  tithingman,    borsholder,  or  other   peace   officer  for   every 
parish,   township,  hamlet,    or  phice,  to    execute  any  warrant   or 
warrants   of    any  justice   or  justices    of    the    peace,    or   of  any 
magistrate  or  magistrates,  within  any  parish,  township,  hamlet,  or 
place,  situate,   lying,   or  being  within  that  jurisdiction   for  which 
such  justice  or  justices,  lyagistrate  or  magistrates,  shall  have  acted, 
when  granting  such  warrant  or  warrants,  or  when  backing  or  indors- 
ing any  such  warrant  or  warrants  ;  in   such  and  the  like  manner  as 
if  such  warrant  05  warrants  had  been  addressed  to  such  constable, 
headborough,  tithingman,  borsholder,  or  other  peace-ofiicer,    spe- 
.  cially,  by  his  name  or  names,  and  notwithstanding  the  parish,  town- 
ship, handet,  or  place  in  which  such  warrant  or  warrants  shall  be 
executed,  shall  not  be  the  parish,  township,  hamlet,  or  place,  for 
which  he   shall   be   constable,  headborough,  tithingman,   or  bors- 
holder, or  other  peace-officer,    provided  that  the  same   be  within 
the  jurisdiction   of  the  justice    or    justices,  magistrate  or  magis- 
trates,   so    granting     such    warrant     or   warrants,   or  within   the 
jurisdiction   of    the    justice     or    justices,    magistrate    or   magis- 
trates, by  \^  horn  any  such  warrant  or  warrants  shall  be  backed  or 
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indorsed."     If  an  act  of  parliament  direct  that  a  justice  shall  grant 

a  warrant,  and  do  not  state  to  whom  it  shall  be  directed,  it  must  , 

be  directed  to  the  constable,  and  not  to  the  sheriff,  unless  such 

power  be  given  by  the  act  (a). 

It  is  generally  laid   down,  that  the  warrant  ought  to  be  under       Form  and 

111  •  1         /.      I  •  •  1  1  •     /#  1  •  REQUISITES    OP 

the  hand  and   seal  or  the  justice  who  makes  it(o):  but  it  seems       warrant.* 
sufficient  if  it  be  in  writing,  and  signed  by  him,  unless  a  seal  is 
expressly  required   by  particular  act   of  parliament  (c).     And  it  is 
observable,  that    the  24  Geo.  2.  c  44.  s.  6,    protects  constables 
acting  in   obedience   to    a  warrant,  under    the  hatid  or  seal  of  a 
justice.     It    is   said   that  the  warrant  ought  to  set    forth  the  year 
and   day  wherein    it  is    niade(<Y),    but  that    the  place,    though    it 
must    be  alleged   in  pleading,  need  not  be  expressed  in  the  war-       [     39     ] 
rant,  but  that  it  is   necessary  to  state  the  county  in  the  margin  at 
least,  if  it  be  not   set  forth  in    the  body  {e).     The  warrant  of  a 
judge  extends  over  all  England,  and   is  tested  England  ;  but  that 
of  a  justice   of  the    peace    is  tested   of  the   particular  county  or 
precinct  over  which  his  jurisdictiovi  extends  {f).     But  the  warrant 
of  a  justice   need   not    be  returnable   at  a  time  (g)  or  place  cer- 
tain (/i),  and  as  it  is   not  returnable  at  a  certain  time,  it  continues 
in  force  until  fully  executed  and  obeyed,  provided  the  magistrate 
be  living  (i).     It  may  be  made  either  in   the  name  of  the  king  (/c), 
or  of  the  justice  himself  (/);  but  the  latter  is  most  usual;  though 
process    after   indictment,  issued   from    sessions  of  the  peace,  is 
said  always  to  be  in  the   king's  name  (m).     The  warrant  may  be 


(a)  2Ld.  Raym.  1192.  2  Salk.  (e)  Hawk.    b.  2.  c.  13.  s.  22. 

381.     Sed  vide  L  Hen.  Bla.  15,  2  Hale,  111.   Burn,  J.  Warrant, 

notis.  IV.    see  form,  post,  last  vol. 

(6)  1  Hale,  577.  2  Hale,  111.  (/)  4  Bla.  Com.  291.    Fortes. 

Com.  Dig.  Imprisonment,  H.  7.  143. 

Hawk.     b.   2.    c.  13.    s.  21.     4  (</)  Peake's  Rep.  234.    4  Bla. 

Bla.  Com.  290.     2  Saund.   305.  Com.  291. 

n.  13.  (A)  4  Bla.  Com.  291. 

(c)  Willes  Rep.4ll.   Bui.  N.  {i)  Peake's  Rep.  234. 

P.  83.     Burn,   J.  Warrant,  IV.  \k)  2  Ld.  Raym.  1195. 

Dick.  J.  Warrant,  III.     Toone,  {l)  See  form,  Dalt.  J,  c.l74, 

450.  p.  458. 

((/)  Hawk.  b.  2.   c.  13.  s.  22.  {m)  Hawk.  b.  2.  c.  13.  s.  21. 

2  Hale,  111.  Burn,  J.  Warrant,  2  Hale,   113.      Burn,  J.  War- 

IV.     Dalt.  J.  0.  174.  rant,  IV. 

*  See  forms  of  Warrants,  post,  last  voliioie.- 
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tiiher    general,    to    bring   the    party  before   any    justice   of    the 
WARRANT.       peace  in  the  comity,  or  special,  to   bring   liim   before  the  justice 
only  who  granted  it  (o).     If  the  warrant   direct   the  offender  to  be 
brought  before  any  justice,  the   election  of  the   magistrate  before 
whom    he   shall    be  taken,  lies  in  the  officer,  and  not  in  the  pri- 
soner (6).     "^Ilie  name  of  the  party  to  be  apprehended  should  be 
accurately  stated,  and  must  not  be  left   in  blanks   to  be  filled   up 
afterwards  (c),    though    it  may   be    inserted    after   the    warrant   is 
sealed  by  the  magistrate,  before  he  delivers  it  over  to  the  officer  (t?) ; 
but,  if  the  name    of  the   party    to    be  arrested    be  unknown,  the 
[     40     J        warrant  may  be    issued   against  him,  by  the   best  description  the 
nature   of  the   case  will    allow,  as  "  the   body  of  a    man  whose 
name  is  unknown,  but  whose  person   is  well  known,  and  who  is 
<  employed  as  the  driver  of  cattle,  and  wears  a  badge.  No.  573."  (e). 

It  is  not  usual  to  state  any  addition  of  place  or  degree  in  a  warrant 
before  indictment,  but,  after  indictment  found,  both  are   usually 
slated,  as  in  the  indictment  (f).  If  there  be  a  mistake  in  the  name 
of  the  supposed  offender,  or  if  the  name  of  the  officer  be  inserted 
without  authority,  and  after  the  issuing  of  the  warrant,   or  if  the 
officer  exceed  the  limits  of  his   authority,  and  be  killed,  this  will 
amount  to  no  more  than  manslaughter  in  the  person  whose  liberty 
is  thus  invaded  (g).     But  if  the  warrant  be  filled  up  by  the  magis- 
trate before  he  issues  it,  though  after  he  signed  it,  the  proceeding 
is  regular,  and  killing  the  officer  endeavouring   to   arrest  the  party 
is  murder  (//).    Where  a  married  woman  has  conuiulted  an  offence 
w  ithout  her  husband,  the  warrant  should   be  only  against  her  (i). 
The  warrant  need  not  state  the   time  when  the  party  is  to  brought 
before  tlie  magistrate   for   examination ;  it  was  indeed    observed 
by  Parker,  Ch.  J.  {k)  that  this  is  never  done  in  any  warrant  what- 


(o)  Hawk.  b.  2.  c.  13.   s.  26.  Commitment,    III.    see     form, 

.2  Hale,  112.      1  Hale,  582.     4  post,  last  vol. 

B\a.  Com.  tlDl.  if)  See  form,  post,    last  vol. 

(/;)  1  Hale,  582.     5  Co.  59,  b.  (i/)  Foster,  312.     GT.R.23G. 

Dick.  J.  Warrant,  III.     Fortes.  2  Lord    Raym.    1302.     1  East, 

143,  where  it  is  said    that  the  P.  C.   310,  11.     1  Leach,   245. 

.offieer  has  always  a  right  to  take  5  Fast,  308. 

the  party  before  any  justice.  (A)  8  T.   R.   455.      2  Leach, 

(c)  2  Hale,  114.   Foster,  312.  929.     1  Fast,  P.  C  324,  n. 

-     (rf)  2  Leach,   929.       8  T.  R.  (;)  3  P,nrr.  1881. 

455.     1  Fast,  P.C.  324,  n.  (/e)  Fortcscue,    143.     8  T;  R. 

(e)  1  Hale,   577.       Rurn,   J.  110. 
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ever,  nor  is  it  possible  to  do  it  without  a  manifest  injury  to  the  Form  Avn 
party  ;  for  suppose,  for  the  purpose,  a  fortnight  should  be  limited,  warkant. 
the  party  then  must  be  in  custody  all  that  time,  and  perhaps  he 
might  be  discharged  the  very  first  day,  and  certainly  would,  if  he 
did  appear  and  was  found  innocent.  The  law  has  already  fixed 
a  time  ;  for  by  law  the  officer  is  bound  to  carry  him  immediately 
before  the  magistrate.  If  he  delay  any  time,  it  is  contrary  to  the 
duty  of  his  office. 

It  does  not  seem  to  be  absolutely  necessary  to  set  out  the  charge  Stating  charp;e  or 
or  onence  or  evidence,  m  a  warrant  to  apprehend,  tiiougn  it  is  ,..jj,^ 
necessary  in  the  commitment;  and  it  has  been  observed,  that  [  41  ] 
cases  may  occur  in  which  it  would  be  imprudent  to  let  even  the 
peace-officer  know  the  crime  of  which  the  party  to  be  arrested  is 
accused  (a).  It  is  laid  down,  however,  to  be  advisable,  espe- 
cially if  the  warrant  be  for  the  peace  or  good  behaviour,  to  set 
forth  the  special  cause  upon  which  it  is  granted,  in  order  that  the 
party  may  be  provided  at  once  before  the  justice  with  sufficient 
sureties  ;  but  that  if  it  be  for  treason  or  felony,  or  other  offence 
of  an  enormous  nature,  it  is  not  necessary  to  state  it,  and  that  it 
seems  to  be  rather  discretionary  than  necessary  to  set  it  forth  in  any 
case  {(j).  It  is,  however,  laid  down  by  Lord  Hale  (c),  that  regularly 
a  warrant  ought  to  contain  the  cause  specially,  and  should  not  be 
generally,  to  answer  such  matters  as  shall  be  objected  against  him, 
because  it  cannot  appear  whether  it  be  withm  the  jurisdiction 
of  the  justice,  neither  can  it  appear  whether  the  party  be  bailable 
or  otherwise.  It  is  observed,  however,  that  such  a  warrant, 
omitting  the  cause,  is  valid  (d),  and  that  a  justice  of  the  peace 
may  make  his  warrant  to  apprehend  a  person  suspected,  by  name,, 
upon  a  complaint  made  to  him,  but  that  at  common  law  a  war- 
rant cannot  be   issued    to   apprehend   all  persons  suspected,  not 


(a)  2Wils.   158.       11   Karg.  Bac.  Ab.  Trespass,  D.  3.   Dick, 

St.  Trials,   :J04.     Cro.   Jac.  8\.  J.  Warrant,    IIT.     Toone,  449. 

Lambert,    87.     Com.  Dig.    Im-  11  Ilarg.  8t.  JV.  323. 

nrisunment,    H.    7.       Bac    Ah.  (c)  2  Hale,  11 !.     1  Hale,  580. 

Trespass,     D.  3.     Hawk.    b.  2.  Fortes.   143.      Dick.  Just.  War - 

c.  13.  s.  1 1.     Dick.  J.  Warrant,  rant,  I. 

III.     Toone,  449.     Qii.  Kesolu-  (d)  2  Hale,  1 11.     1  Hale,  580. 

tion.     11  Harg.  8t.  Tr.  323.  Dick.  Just.  Warrant,  1. 

{(f)    Hawk.  b.  2.  c.  13.  s.  25. 


41  CHAPTER    II. 

Form  ANP       naming  iheni  (a).     And  a  general  warrant  to  seize  and  apprehend 

REQUISITKS    OF         ,,  .11  •  1  -i  • 

WARRANT.  ^''  persons  suspected,  without  naming  or  describmg  any  person 
in  particular,  is  illegal  and  void  for  its  uncertainty ;  for  it  is  the 
duty  of  the  magistrate,  and  not  to  be  left  to  the  officer,  to  judge 

r  42  1  ^^  ^^^  ground  of  suspicion  (b).  And  for  the  same  reason  a 
warrant  to  apprehend  all  persons  guilty  of  a  crime  therein  spe- 
cified, is  not  a  legal  warrant ;  for  the  point  upon  which  its  autho- 
rity rests,  is  a  fact  to  be  decided  on  a  subsequent  trial,  viz.  whether 
the  person  apprehended  be  really  guilty  or  not ;  it  is,  therefore,  in 
fact,  no  warrant  at  all,  and  it  will  not  justify  the  officer  who  acts 
under  it  (r).  Upon  the  whole,  therefore,  it  seems  advisable  in 
general  concisely  to  describe  the  supposed  offence.  General  war- 
rants to  take  up  loose,  idle,  and  disorderly  people  (tZ),  and  search 
warrants  (e),  which  will  be  hereafter  considered,  are  the  only  ex- 
ceptions to  this  rule.  It  seems,  however,  to  suffice,  to  state  the 
particular  species  of  crime,  without  showing  the  particular  facts 
of  that  crime,  as  in  a  warrant  for  felony,  it  is  not  necessary  to 
set  out  in  the  warrant  the  particular  goods  stolen  (y'). 

Indorsement  of  The   statute    45  Geo.  3.    c.  92.    s.  2,    reciting    that  it  may 

^^^*  happen,  by  reason    of  a   difference  in  the    law  of  bailing  in  the 

different  parts  of  the  United  Kingdom,  that  the  judge  or  justice 
before  whom  any  offender  shall  be  brought,  indorsed  as  therein 
mentioned,  may  not  know  whether  the  offence  mentioned  in  such 
warrant  be  or  be  not  bailable,  enacts,  that  in  case  any  person 
suing  out  such  warrant,  shall,  by  affidavit  or  otherwise,  sliow  to 
the  satisfaction  of  the  judge  or  justice  granting  such  warrant,  that 
it  may  be  necessary  to  execute  the  same  in  a  part  of  the  United 
Kingdom,  ditTerent  to  that  in  which  it  was  issued,  and  it  shall 
appear  to  the  judge  or  justice  granting  such  warrant,  that  the 
offence  is  not  bailable,  then  he  shall,  upon  the  face  of  the  warrant, 
r  43  1  ^vrite  the  words  "  not  bailable,"  or  the  judge  or  justice  before 
whom  the  party  arrested  is  brought,  may  adu>it  him    to  bail  ;  but 


(«)2  llalc,  111.  (c)  Id.  ibid. 

{h)  1  Hale,  500.     Hawk.  b.  2.  (d)  I)  IJnrr.  176G.     Dick.  Just, 

c.  13.  s    10  (^-17.      4Bla.  Com.  "Warrant,  I. 

2J>1.     1  Bla.  Rep.  .30.5.     2AVils.  (f)  Hawk.  b.  2.  c.  13.    s.  17. 

151.        3  Burr.   1767.       Burn,  n.  «.     Dick.  .7.  Warrant,  1051. 

.lust.  'Warrant,  IV.     Dick.  Just.  (/)  Fortes.  143.   2  Wils.  158. 
Warrant,  1. 
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this   regulation   only  extends    to  warrants  upon  indictment    found,       Form  and 

.     -  .  i2i      I    /     V  REQUISITES    OF 

or  information  tiled  {a).  warrant. 

In  practice,  the  warrants  issued  at  the  principal  police  offices 
in  and  near  the  metropolis  (/;),  are  addressed  to  all  constables 
and  other  peace  officers  of  the  county  or  district,  and  after  stating 
the  county  or  city,  and  liberty  of  Westminster,  in  the  margin, 
connnand  the  officers,  in  the  king's  name,  upon  sight  of  the  war- 
rant, to  take  and  bring  before  the  magistrate  issuing  the  warrant, 
or  some  other  justice  of  the  county,  8cc.  the  body  of  the  sup- 
posed olfender,  to  answer  all  such  matters  and  things,  as,  on  his 
majesty's  behalf,  shall  on  oath  be  objected  against  him  by  A.  B. 
"for  having  feloniously,  &c."  or  "fur  assaulting,  &c."  or  "on 
violent  suspicion  of  feloniously,  &.c."  and  then  stating  very  con- 
cisely, and  nearly  in  the  same  form  as  in  tlie  subsequent  commit- 
ment, the  nature  of  the  offence,  and  if  it  be  founded  on  a  statute, 
concluding  "  against  the  form  of  the  statute  in  such  case  made 
and  provided;"  and  then  containing  a  formal  injunction,  "hereof 

fail  not  at  your  peril.     Given  under  my  hand  and  seal,  this 

day  of  ,  A.D.  1825." 

The  forms  of  warrants  used  in  other  counties  and  places,  and 
printed  in  the  different  treatises  of  the  office  of  justices  of  the 
peace,  differ,  though  not  in  any  material  circumstances,  from 
those  just  mentioned.  They  are  usually  directed  to  the  constable 
or  constables  of  a  particular  parish  or  district,  and  slate  the 
county  in  the  margin,  and  proceed  by  way  of  recital,  "  Foras- 
much as,"  or  "  Whereas  A.  B.  (naming  the  accuser,  with  his 
residence  and  degree)  hath  this  day  made  information  and  com- 
plaint upon  oath  before  me,  E.F.  esq.  one  of  his  majesty's  justices 
of  the  peace,  in  and  for  the  said  county,  that  C.  D.  (naming  the 
offender,  and  liis  addition  and  degree)  did,  &,c."  (then  con-  [  44  1 
cisely  stating  the  offence)  "  I'hese  are  therefore,  &c."  com- 
manding the  officer  to  take  the  supposed  offender,  and  bring 
him  before  the  justice  to  answer  the  premises,  &,c.  to  be  fur- 
ther dealt  witii  according  to  law^ ;  and  concluding  the  same  as  the 
other  warrant. 


(a)  45  Geo.  3.  c,  92.  s.  5.  (6)  See  forms,  post,  last  vol. 
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BEQUISITES    OF 
WARRANT. 


Form  and  There  appears  to  be  no  substantial  difference  between  these 

two  forms  of  warrants  ;  and  either  might  be  adopted.  In  the 
last  volume,  the  usual  forms  are  given,  and  the  offence  may  be 
described  as  in  the  forms  of  conmiitments  there  inserted,  or  as  in 
the  volume  of  indictments. 

To  whom  deliver-       The  warrant  being  thus  framed,  is  delivered   to  the  constable, 

ed,  and  costs  of  ^yj^^    by  custom,  receives  4d.  with   it  as  a  recompence  for  his 
cxecutiug,  &c.  '     -^  .  „  ,  -  .  ,  . 

trouble  in  carrying   it   mto  effect  («).     In   case  of  felony,  tumult, 

and  riot,  high  and  special   constables  may,  by  the  order  of  two 

justices,  be   allowed,   out  of  the   county  rate,"  a  larger  sum  as  a 

compensation    for   their  loss  of   time    and    expences  {b).      The 

18  Geo.  3.  c.  19.  provides  for  the  indemnification  of  constables 

out  of  the  rates  of  the  parish.     As,  however,  this  is  left   to  the 

discretion  of  the  vestry,  where  vexatious  objections  to  accounts 

are  not  unusual,  it  were  to  be  wished  that  some  more  efficacious 

and  certain  mode  of  remuneration  were  adopted  (c). 

Expences  of  a  constable  in  proceeding  on  assault  committed 
on  him  in  the  execution  of  his  duty,  cannot  be  paid  by  the  over- 
seer out  of  the  poor-rate,  and  are  not  within  this  act  (J);  nor 
can  expences  of  a  constable  in  prosecuting  for  an  offence  com- 
mitted in  a  place  of  religions  worship,  be  charged  on  a  township, 
the  authority  of  such  township  to  prosecute,  not  having  been 
obtained  (e). 


Consequences  of 


We  have  seen  that  if  the  warrant  be  materially  defective,  or  the 
defect,  or  of  officer  exceed  his  authority  in  executing  it,  and  if  he  be  killed  in 
by  improper  the  attempt,  this  is  only  manslaughter  in  the  party  whom  he   en- 

**    '^"'  deavoured  to  arrest  {/)  ;   and  any  third  person  may  lawfully  inter- 

fere to  prevent  an  arrest  under  it,  doing  no  more  than  is  necessary 
for  that  purpose  (g). 


(a)  Dick.  J.  Arrest,  III.  (  f)  Ante,    3B.  40.       1  East, 

(b)  41  Geo.  3.    c.7«.  s.l&2.  P.  0.310.  1  Leach,  20G.  61.  R. 
Dick.  J.  Constable,  VI.  122.      5  East,  308.      1  Baru.  & 

(c)  Dick.   J.    Constable,    \T.  Cres.  2i)l. 

„.  (a).  {(/)  5  East,  304.  30B.    1  Leach, 

(d)  2  Barn.  &  Aid.  522.  206.      1  East,   P.  C.  310.  32.i. 

(e)  5  Barn.  &  Aid.  182.  205.    Post.  312.  1  Barn.  cK;  Cres. 

291. 
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We  have  already  seen,    that  the  warrant  of  a  judge   of  the      Of  BACKiyo 

,  ,  THE    WARRANT, 

Court  of   King's  Bench   extends  over  the  whole   realm  (a),  but 
that  of  a  justice   of    the   peace   cannot   be   executed   out  of  his 
county,  unless  it  be  backed,  that  is,  indorsed  by  a  justice  of  the 
county,  in  which  it  is  to  be  carried  into  execution  (6).     it  is  said, 
that  formerly  there  ought  in  strictness  to  have  been  a  fresh  warrant 
in   every  fresh   county,  but  the  practice  of  backing  warrants  has 
long  been   observed,  and  was   at  last  sanctioned   by  the  statute 
23  Geo.  2.  c.  26.    s.  2,    and  24  Geo.  2.  c.  55  (c).      The   last  of 
these  acts,  repealing  the  former,  provides   that  a  justice  of  the 
peace  of  the  county  or  place  where  the  person  may  be,  shall,  upon 
proof  being  made  upon  oath,  of  the  hand-writing  of  the  justice 
granting  the  warrant,  indorse   his  nanieCf/);    upon  which   the  of- 
fender may  be  apprehended  and  taken  before  the  justice  so  indors- 
ing the  warrant,  and  (e),  if  the  otfence  be  bailable,  he  is  to  bail 
the  party,  and  deliver  the  recognizance,  examination,  or  confes- 
sion, and  all  proceedings  to  the  constable,  who  is  to  deliver  them 
to  the  clerk  of    assize,  or  clerk   of    the  peace  of   the    county  in 
which  the  offence  was  committed.     And   if  the   offence  be  not 
bailable,  or  bail  be  not  found,  then  the  constable  is  to  carry  the 
offender  before  some  justice  of  the  county,  in  which  the  offence 
was  committed.     And  the  act  provides,  that  the  justice  indorsing 
the  warrant  shall  not  be  liable  to  any  proceeding,  but  only  the 
justice  by  whom  it  was  originally  granted.     Subsequent  acts  have 
introduced   regulations  of    a  similar  nature,    to   provide  for  the 
apprehension  and   trial  of  persons  who  have   escaped   from   one 
part  of  the  United  Kingdom  to  the  other.    Thus  it  is  provided  by 
13  Geo.  3.    c.  31,    and  45  Geo.  3.    c.  92,  relative    to  Scotland,       [     46     ] 
that  the  sheriff  or  steward,  deputy  or  substitute,  or  any  justice, 
may  indorse  the  warrant,  and  the  party  is  to  be  bailed  or  removed 
into  the  proper  place  for  trial,  as  in  the  case  of  an  escape  from 
one  county  into  another.     And  the  44  Geo.  3.    c.  92,    contains 
similar   regulations   as  to  Ire/and.      The  45  Geo.  3.  c.  92.  s.  5, 
relating  to  England,  Scotland,  and  Ireland  respectively,  prohibits 


(a)  Ante,  3f).  (d)  See   form,  post,  last  vol. 

lb)  2  Hale,  115.     This  seems      Burn,  J.  Warrant,  V. 
still  to  be  law,  5  Geo.  4.  c.  18.  {c)  The   word  and    seems    to 

g.  G.  be   omitted    by   mistake  in   (his 

(c)  4  Bla.  Com.  291.  act,    as  may  be  collected   from 

lhe4lGco.'3.  c.90.  s.  1. 
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Of  backing      any  jurlge  or  justice   from   indorsing  a  warrant,  unless  the   same 
UE  WARRANT,  ^j^^jj  j^p^^g^jj.  j^  ^^^^^  ^p^,^  issued,  if  in  P'ngland  or  Ireland,  upon 

some  indictment  found,  or  information  tiled,  or,  if  in  Scotland, 
upon  some  libel  or  criminal  letters  raised  and  passed  under  the 
signet  of  the  Court  of  Justiciary,  against  the  party  accused;  or 
unless  the  warrant  shall  have  issued  in  respect  of  some  capital 
crime  or  felony  set  forlii  in  the  process.  And  the  6th  section 
provides,  that  before  warrants  are  acted  upon,  proof  shall  be 
given  of  the  sealing  and  other  formalities  :  but  this  last  regula- 
tion  is  repealed  by54Geo.  3.  c.  186,  aiul  which  enacts,  "that 
all  warrants  issued  in  England,  Scotland,  or  Ireland  respec- 
tively, may  and  shall  be  indorsed  and  executed,  and  enforced 
and  acted  upon,  in  any  part  of  the  United  Kingdon),  in  such  and 
the  like  manner  as  is  directed  by  the  act  of  the  13  Geo.  3.  in 
relation  to  warrants  issued  or  granted  in  England  and  Scotland 
respectively,  as  fully  and  etfectnally,  to  all  intents  and  purposes, 
as  if  all  the  provisions  of  the  said  act  were  in  this  act  severally 
and  separately  repeated  and  re-enacted,  and  made  part  of  this 
act,  as  to  every  part  of  the  United  Kingdom,  and  as  to  all  justices 
of  the  peace,  sheriff's  officers,  constables,  or  other  officer  or 
othcers  of  the  peace  in  Ireland,  as  well  as  in  England  and  Scot- 
land respectively." 

Independently  of  these  statutes,  the  secretary  of  state  for  Ire- 
land may,  by  his  warrant,  remove  a  prisoner  there,  to  be  tried  in 
England,  for  an  offence  committed  in  tiie  latter  (a).  And  as  we 
have  already  seen,  an  English  justice  may  commit  a  person  here, 
who  has  committed  an  offence  in  Ireland,  preparatory  to  sending 
him  thither  for  trial  {h). 

Of  a  supcTic-  -An  apprehension  under  a  warrant   may,  in  many  cases,  be  pre- 

*^^^'^'  vented  by  a  party's  going  before  a  justice  of  the  peace,   and    find- 

ing sufficient  sureties  for  his  appearance  to  answer  any  indictment, 
and  obtaining  the  supersedeas  of  the  magistrate.  Thus  it  is  said  (c). 


(«)  3  Esp.  Rep.  17t3.  Peace,  V.     Hawk.   b.   1.  c.  GO, 

(h)  Ante,     35.     2  Str.    04».  s.  14.     See  old   forms  of  super- 

4  Taunt.  34.  sedeas,  Dalt.  Just.  oh.  175,  page 

(c)  Cro.  C.  C.  10.   Dalt.  Just.  475,  etc.  and  ch.  193,  page  531, 

eh.  175  and  193,  pages  475.  531.  and  post,  last  volume. 

Burn's    Just.    Surety   for    the 
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that  where  an  assault  has  been   committed,  and  the  offender  has  Or  a 

'         .  SUPCRSKDEAS. 

not  entered  into   a  recognizance   before    a  justice    to  answer   the 
con)pIaint,  but   has   reason   to    believe  that  a    bill  of  indictment 
will  be  preferred  against  him  at  the  next  sessions,  he  may  search       [     47     J 
the  office  of  the  clerk  of  the  peace,  to  see  whether  any  indictment 
has  been  found,  and  if  he  should    find  that  to  be  the  case,  may 
plead    not  guilty,    and   enter  into  a  recognizance  wilh   sufficient 
sureties  to  appear  and   try  at   the    ensuing  sessions.     Or  he    may 
apply  to  the  clerk  of  the  peace  immediately  after  the  termination 
of  the   sessions  for   a   certificate  of  the  finding  of  the  bill;  and, 
after   obtaining  it,  may  procure   a  supersedeas  by   producing    the 
certificate  before  a  judge  or  justice,  finding  sufficient  sureties,  and 
entering  into  proper  recognizances   to  appear   at   the  succeeding 
sessions.     By  this  means   he    may  avoid  an    arrest;  for  a  judge's 
warrant  cannot   operate  after  the  granting   of  a   supersedeas  by  a 
justice  of  the  peace,  nor  can  a  justice's  warrant  be  executed  after 
the  supersedeas  of  a^  judge.     This  protection   the  defendant  should 
keep  in  his  possession,  to  produce   it  to  any  officer  who  may  at- 
tempt to  apprehend  him.     The  supersedeas  recites  that  the  party 
has  found  sufficient  sureties  to  answer   the  indictment,   and  com- 
mands all  officers  to   forbear   from  arresting  him  (a).     It  is  suffi- 
cient   though   it  does  not   state   names  of   sureties,  or   sum  ac- 
knowledged, but  the  introduction   of  those  particulars  is    recom- 
mended (6).     The    legality  of  this    practice  of  granting  a   super- 
sedeas  has   been  questioned,   and,  at  all  events,  it  is  confined  to 
cases  where  the  offence  is  clearly  bailable  (c). 

The  officer  to  whom  the  warrant  is  directed,  should,  as  soon  as  How  warrant 

■  •  r  1     executed. 

he  conveniently  can,  though  he  may  do  so  at  any  tmie  aiterwarcls 

until  the  object  of  the  warrant  has  been  satisfied  (d),  proceed  with 
secrecy  to  find  out  and  actually  ariest  the  party  (e),  not  only  in 
order  to  secure  him,  but  also  to  subject  him  and  all  other  per- 
sons to  the  consequences  of  escape  or  rescue,  and,  if  he  refuse 
or  neglect  to  execute   the  warrant,  he  will   be   punishable  for  his 

(a)  See  form,    Cro.  C.  C.  17.      p.  531.  Hawk.  h.  1.  c.  00.  s.  14. 
post,  last  volume.  3iurn's   Just.    Surety    for     the 

(b)  Dalt.  Just.  ch.  175,  page      Peace,  V. 

475.  (d)  Peake's  Rep.  234. 

(c)  2  T.  R.  195;  but  see  Dalt.  (e)  Dalt.  Just.  ch.l69.  Dick. 
Just.  ch.  175,  page  175.  ch.  193,      Just.  Arrest,  111. 
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How   WARRANT  disobediencc  or  iieglcct  («) ;  but  at  some   of  the  police   offices,  it 

EXECUTED.  •         I  •  ,    1-  I 

IS  the  practice  to  cteJiver  the  warrants  for  common  assaults  to 
r  48  ]  *^"^  ®f  ^^^  constables,  who  goes  round  to  the  parties  accused, 
and  states  the  time  when  they  must  go  before  a  magistrate,  in 
order  that  they  may  be  provided  with  sureties.  To  constitute  an 
arrest,  the  party  against  whom  the  process  is  awarded  must 
either  be  actually  touched  by  the  ofKcer,  or  confined  in  a  room, 
or  must  submit  himself  either  by  words  or  actions  to  be  in  cus- 
tody;  and  the  merely  giving  charge  or  causing  him  voluntarily  to 
appear  before  a  magistrate,  without  the  person's  being  taken  in 
actual  custody,  will  not  amount  to  an  arrest;  for  bare  words  will 
not  in  this  respect  be  of  any  avail  (6). 

With  respect  to  the  person  who  may  execute  the  warrant,  it 
seems,  that  if  it  be  directed  to  the  sheriff]  he  may  authorize  others 
to  execute  it,  but  that  if  it  be  given  to  an  inferior  officer,  he  must 
personally  put  it  in  force,  though  any  one  may  lawfully  assist 
him(t).  And  if  a  warrant  were  generally  directed  to  all  con- 
stables, no  one  could  act  under  it,  out  of  his  own  precinct,,  and 
if  he  did,  he  would  have  been  a  trespasser  (J),  but  if  it  were 
directed  to  a  particular  constable  by  name,  he  might  execute  it 
any  where  within  the  jurisdiction  of  the  justice,  by  whom  it  was 
cfranted  (<'),  because,  as  we  have  seen,  a  justice  may  direct  his 
warrant  to  any  person  he  may  think  Jit,  in  which  case,  by  the 
express  nomination  of  the  party,  his  authority  becomes  co-exten- 
sive with  that  of  the  magistrate  (f).  This  distinction,  however, 
has,  as  we  have  just  seen,  been  rendered  immaterial,  and  in  either 
case  the  officer,  or  named  person,  may  execute  the  process  any 
where  within  the  jurisdiction  of  the  magistrate  (g). 


(a)  Ante,  38.  Cro.  Eliz.  Go4.  (f/)  1    Hen.   Kla.  15,    note  a. 

Ilale   581  Dick.  J.    Constable.     1  liar.  & 

(6)'lSaik.  79.  Hul.  N.P.  02.  Cres.    -201.       2  Dowl.    &Ky. 

1  Ksp.  IJep.  431.    3  IJla.    Com.  444. 

288.    2  New  Uep.  211.    1  East,  (e)  2  Hale,  115.    1  East  P.  C. 

P.  C.  330.    liep.  tpmp.  Murdw.  314.      1  Hon.  Bla.  15,  in  notes. 

301.  *D;.!t.  J.  ch.nO.     Dick.  J.  Hawk.  b.  2.  c.  13.  s.  30.    1  Jiar. 

Arrest,  HI.  .1- C res.   291.     2  Dowl.  <fc   Ky. 

(t)  Hawk.    b.  2.  c.  13.  s.  29.  444. 

2  Halo, 115.  Lamb.  89,  but  see  ( /')  Ante,  38. 

Pick.J.  Arr.'st,  IL    Bac.  Abr.  (.v)  Ante,  38.  6  Geo.  4.  c.  18, 

Constable,  D.  s.  6. 
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The  Westminster  constables  are  appointed  out  of  the  different  How  warrant 
parishes,  for  the  whole  city  and   hberty  (a).     In  London^  by  an- 
cient  custom,    the    constables,    though   appointed    in    particular        [     49     ] 
wards,  of  which  there   are  twenty-six,  have   power  to  serve  war- 
rants and  execute  their  office  throughout  the  city  {b). 

A  warrant  directed  to  several,  may  be  executed  by  one  (c),  but 
it  is  said,  that  if  it  direct  four  jointli/,  and  not  severally,  to  arrest, 
then  they  must  all  be  present  {d).  When  the  officer  employs  others 
to  assist  him,  he  must  be  so  near  as  to  be  acting  in  the  arrest,  in 
order  to  render  it  legal  (e).  And  he  may  not  only  demand  the 
assistance  of  subjects  in  general,  but  may,  if  the  warrant  cannot 
otherwise  be  executed,  engage  the  assistance  of  the  military  {f). 

We  have  already  seen  that  the  warrant  must  be  executed  within 
the  jurisdiction  of  the  justice,  who  issued  or  backed  it(g);  and  if 
the  process  be  executed  out  of  the  jurisdiction  of  the  court  from 
whence  it  issues,  the  killing  the  officer  attempting  to  enforce  its 
execution,  will  be  only  manslaughter  in  the  party  resisting  (/«). 
But  a  warrant  of  a  justice,  to  arrest  ior  felony,  may  be  executed 
in  any  franchise  within  the  county,  for  it  is  the  king's  suit  in  which 
a  non  omittas  is  virtually  included  (z). 

The  arrest  maybe  made  in  the  night (k).  And  though  by 
statute  29  Car.  2.  c.  7,  arrests  in  general  are  prohibited  on  a  Sun- 
day, cases  of  treason,  felony,  and  breach  of  the  peace  are  ex- 
cepted (/).  And  in  construction  of  this  statute,  it  has  been 
decided  that  a  person  may  be  apprehended  on  a  Sunday,  on  an 
attachment  for  a  rescue  (?n) ;  and  as  no  time  is  usually  prescribed 
in  the  warrant,  it  continues  in  force  until  fully  executed,  though 
it  were  even  seven  years  after  its  date,  during  the  life-time  of  the 

(a)  29  Geo.  2.  c.  25.  (g)  Ante,   34,  .5.  45.     5  East, 

(6)  Bac.  Ab.  Constable,  D.  233,  and  see  5  Geo.  4.  c.  18.  s.  6. 

(c)  1  East  P.  C.   320.     Hut.  (h)  1  East  P.  C.  314. 
127.  Yelv.  25.  Palm.  52.    Dalt.  (i)  1  Hale,  116. 

Jnst.  ch.  169.      Dick.  Just.  Ar-  (k)  9  Co,  65  b.     1  East  P.  C. 

rest,  ir.  324.     3  Taunt.  14. 

(d)  2  Taunt.  161.  (/)  29  Car.  2.  c.  7.  s.6.  1  East 

(e)  Coup. 66.  Dick.  Just.  Ar-  P.C.  324. 

rest,  II.  (,n)  Willes,  459.  1  T.  R.265. 

(/)  14  East,  190. 
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How  WARRANT  magistrate,  by  whom  it  was  originally  granted ;  and  a  person  may 
be  twice  apprehended  under  it,  if  the  purposes  of  justice  have  not 
been  effected  (a). 

The  officer  must  carefully  observe  the  directions  of  the  war- 
rant, or  he  will  be  liable  to  an   action,  and  not  entitled  to  any 
protection    under  the  provisions  of  the  statute  24  Geo.  2.  c.  44. 
If,  therefore,  he  take  the  wrong  person  he  will  be  a  trespasser  (b). 
i\nd  where  a  warrant  was   directed  to   the  officer  "  to   take  up  a 
disorderly  woman,"  and  he  took  up  a  woman  who  did  not  answer 
to  the  description,  the  arrest  was  held  to  be  illegal,  and  the  con- 
stable liable  to  an  arrest  for  the  injury  (c).     So  where  a  warrant 
was  directed  by  a  secretary  of  state   to   the  king's   messenger,  to 
arrest  the  "  author,  printer,  or  publisher,"  of  a  libel,  and  he  took 
a  person  who  was  neither  author,  printer,  nor  publisher,  it  was 
determined   to  be  unjustifiable,  because  in   neither  case  did  the 
officers   act  in   obedience  to    the  warrants  (d).     And  where    the 
warrant  directed  the  officer  to  seize  certain  sugars  supposed  to  be 
stolen,  and   he  seized  teas,    he  was  not   protected    by  the   war- 
rant (e).     Aad  where   the   officers  improperly  broke   open  doors, 
which  they  were   not  authorized   by  the  warrant  to  do,  they  were 
held  liable  to  be  sued  in  trespass  without  a  previous  demand  and 
refusal  of  the  copy  of  the  warrant  (y).     And  the  general  rule  to 
be  collected  from  all  these   cases,   is,  that  where   the  justice  can- 
not  be   liable,  the  officer   is   not  within   the    protection    of    the 
statute  (g). 

It  is  laid  down  that  bailiffs,  or  constables  if  they  be  sworn,  and 
commonly  known  to  be  ofiicers,  and  act  within  their  own  pre- 
[  51  ]  cincts,  need  not  show  their  warrant  to  the  parties  whom  they  come 
to  apprehend,  notwithstanding  they  demand  the  sight  of  it ;  but 
that  these,  and  all  other  persons  making  an  arrest  ought  to  ac- 
quaint the  party  whom  they  are  to  apprehend  with  the  substance  of 
their  warrants.     It  is  also  enjoined  on  all  private  persons  to  whom 

(a)  Peake's  Rep.  234.  (e)  2  B.  &  P.  162.    2  M.  &  S. 

(/>)  Com.  Dig.  Imprisonment,  20 1. 

II.  7.  (/)  2  M.  Sz  S.  261. 

(c)  Hawk.  b.2.  c.  13.  s.  31.  (r/)  3  Burr.   1742.      14  East, 

(rf)  3  Burr.  1742.  IIawk.b.2.  26i. 
c.  13.  s.  31. 


OP    THE    ARREST. 


^l 


a  warrant  may  be  directed,  and  even  officers  if  they  be  not  sworn  "'^^  JJ^Lut'"'^ 
and  commonly  known,  or  if  they  act  out  of  their  own  precinct,  to 
shew  their  warrants  if  demanded  (a).     And  in  a  late  case  (6),  the 
doctrine,  that  even  a  known  officer  is  not  obliged   to  show  his  au- 
thority when  demanded,  was  considered  as   dangerous,  because  it 
may  affect  the  parly  criminally  in  case  of  resistance  ;  and  if  homi- 
cide ensue,  the   legality  of  the  warrant  enters   materially  into  the 
merits  of  the  question.     And  Lord  Kenyon  observed,  that  he  did 
not  think  a  person  is  bound  to  take  it  for  granted,  that   another 
who  says   he   has   a  warrant   against   him,  without   producing   it, 
speaks   truth.     It  is,  therefore,  very  important  that   in  all   cases 
where  an  arrest  is    made   by  virtue  of  a  warrant,  that  the  warrant 
should  at  least,  if  demanded,  be  produced,  to  leave  a  delinquent 
no  excuse  for  resistance. 

We  have  now  to  inquire  in  what  cases  doors  may  be  broken,  in  JJorsT^'"^  *^^^° 
furtherance  of  the  purposes  of  justice,  a  subject  of  equal  delicacy 
and  importance,  as  it  often  becomes  material  in  cases  of  homi- 
cide ;  and  as  it  affects  the  security  and  peace  of  domestic  habita- 
tions. As  there  is  a  considerable  degree  of  intricacy  and  confu- 
sion in  the  authorities  which  relate  to  this  subject,  we  will  investi- 
gate the  law  in  the  following  order  ;  Istly,  in  what  cases  the  house 
of  the  suspected  party  may  be  broken  open  ;  and  2dly,  when  that 
of  a  third  person  may  be  forced  in  order  to  advance  the  execution 
of  iustice.  And  in  pursuing  the  first  of  these  inquiries,  we  will 
consider  when  the  house  of  the  party  suspected  may  be  thus  L  -"«  J 
entered — ist,  without  warrant — '2dly,  under  a  warrant  to  appre- 
hend— and  3dly,  under  a  warrant  to  search  for  goods  suspected  to 
have  been  stolen. 

But  first  it  may  be  proper  to  observe  that,  in  general,  a  man's 
own  house  is  regarded  as  liis  castle,  which  is  only  to  be  violated 
when  absolute  necessity  compels  the  disregard  of  smaller  rights,  in 
order  to  secure  puhlic  benefit ;  and,  therefore,  in  all  cases  where 
the  law  is  silent,  and  express  principles  do  not  apply,  this  extreme 
violence    is  illegal  (c).     There  seems   some  doubt  as   to  the  dis- 


-(a)  Hawk.   b.  2.  c.  13.  s.  28.  (h)  8  T.  R.  188. 

2  Hale,    116.        1  Hale,     583.  (c)  3  Bla.  Com.  288.  14  East, 

1  East,    P.  C.    312,    314,    319.  7D,  11«,  17,  18.     154,  5.    5  Co. 

Dick.  J.  Arrest,  III.  01.    Cowp.  1. 
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How  WARRANT  tinctioii  which   may  exist  between  the  power   of  constables  and 
EXF.ctTED.       pjjyate  individuals  in   this  respect ;  for  it  is  said,  that  the  former 
being  enjoined  by  law,  on  a  reasonable  charge,  to  apprehend   the 
party  suspected,  may  be  justified  in  breaking  open   doors  to  ap- 
prehend him  on   mere   suspicion  of  felony,  and  will  be  excused, 
though  it  appear  that  the  suspicion  was  groundless  ;  but  a  private 
individual   acts  at  his   own   peril,  and  would,  if  the  party  were 
innocent,  be   liable   to    an  action  of  trespass   for  breaking  open 
doors  without  a  warrant  (a).     But  when  it  is  certain  that  a  treason 
or  felony  has  been  committed,   or  a  dangerous  wound  given,  and 
the  offender  being  pursued,  takes  refuge  in  his  own  house,  either  a 
constable,  or  private  individual,  without  distinction,  may  without 
any  warrant  break  open  his  doors  after  proper  demand  of  admit- 
tance (6).     And  when  an  affray  is  made  in  a  house,  in  the  view  or 
hearing  of  a  constable,  he  may  break  open  the  outer  door   in  or- 
der to  suppress  it  (c).      So,  in  some  extreme  cases,  it  has  been 
holden  lawful  even  for  a  private  individual  to  break  and  enter  the 

[  53  ]  house  of  another  in  order  to  prevent  him  from  murdering 
another  who  cries  out  for  assistance  {d).  Authors,  however,  differ 
on  the  point  whether  the  same  power  be  invested  in  the  officer  or 
private  person  when  felony  is  only  suspected,  and  has  not  been 
committed  within  the  view  of  the  party  arresting.  It  is,  indeed, 
certain  that  a  constable  may  break  open  doors,  upon  the  positive 
information  of  another  wljo  was  actually  a  witness  to  the  felony  (e), 
and  one   material  distinction    between  the   power  of  officeis  and 

'       ,  private  individuals,    is,  tha-t   the    latter  can  act  only  on  their  own 

knowledge,  while  the  former  may  proceed  on  the  information  of 
others  (/).  We  may,  therefore,  take  it  as  settled,  that  a  private 
person  may  break  doors  after  a  proper  demand  and  notice,  wl'.ere 
he  is  certain  a  felony  has  been  committed,  and  that  a  constable 
may  do  the  same  upon  the  information  of  the  party  in  whom  the 
knowledge  or  reasonable  suspicion  exists. 


(a)  2  Elale,  82,  92.   2  B.  &  P.  c.  63.  Hawk.  b.  2.  c.  14.  Dick.  J. 

260.     Di(k.  .1.  Arrest,  III.  Arrest,  III. 

(6)  1  Hale,  oBB,  oB9.    Hawk.  (d)  2  B.  &  P.  260. 

b.  2.  c.  14.  s.  7.     4  Bla.  C.  292.  (e)   1  Hale,  589.     2  Hale,  92. 

2  Hale,  82,  3,  88,  96.     14  East,  Dick.  J.  Arrest,  HI. 

157,8.     Harl.  J.  Arrests.  (/)Cald.  291.      Doug).  359. 

(c)  2 Hale,  95.     Hawk.    b.  i. 
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But  it  is  clear,  that,  in  the  case  of  criminal  process  for  a  mis-  How 

•      •  11-  L    r  L      U  I  WARRANT 

demeanor,  it  is  necessary  to  demand  admittance  before  the  break-       executed. 
ing  open  an  outer  door,   even  if  it  be  not  necessary  in  case  of 
felony  (a). 

As  to  how  far  doors  may  be  broken  open,  upon  suspicion  of 
felony,  Lord  Coke  (6)  seems  to  imply  that  this  may  be  done  by 
the  party  originally  suspecting,  but  by  no  other  unless  by  the  con- 
stable in  his  presence.  And  therefore  he  contends  that  no  justice 
can  issue  a  warrant  before  indictment,  unless  the  suspicion  arise 
from  himself,  an  idea  which  constant  usage  has  refuted.  And 
Lord  Hale  positively  lays  it  down,  that  doors  may  be  broken 
open,  without  warrant,  on  suspicion  of  felony  (c).  This  doctrine 
is  as  positively  denied  by  Foster,  though  his  general  leaning  is 
against  the  protection  of  offenders  by  the  sanctity  of  private 
dwellings.  According  to  him  a  bare  suspicion  will  never  authorize 
an  arrest,  even  though  a  felony  has  actually  been  committed  (d). 
And  this  opinion  is  the  stronger  as  it  proceeds  from  one  who  just  [  ^4  J 
before  had  declared,  that  "  no  regard  ought  to  be  paid  to  the 
"  houses  of  malefactors,  which  were  the  dens  of  thieves  and 
*'  murderers."  This  opinion  is  followed  by  Hawkuis,  and  adopted 
by  Mr.  East :  the  latter  author,  however,  qualifies  it  by  observing 
that  at  least  the  party  arresting  must  prove  not  only  that  his  sus- 
picion was  reasonable,  but  that  the  person  arrested  was  actually 
guilty  (e). 

Upon  the  whole,  therefore,  it  seems  to  be  the  better  opinion 
that  a  private  individual,  in  order  to  justify  breaking  open  doors 
without  warrant,  must  in  general  prove  the  actual  guilt  of  the 
party  arrested,  and  that  it  will  not  suffice  to  show  that  a  felony 
has  actually  been  committed  by  another  person,  or  that  reason- 
able ground  of  suspicion  existed ;  but  that  an  officer,  acting  bond 
fide  on  the  positive  charge  of  another,  will  be  excused,  and  the 
party  making  the   accusation  will  alone  be  liable  {f).     But  the 


(a)  2  Bar.  &  A.  592.  14  East,  (e)  1  East  P.  C.  322.  Hawk. 

163.  b.  2.  c.  14.  s.  7.     Dalt.  J.  c.  78. 

(6)  4  Inst.  117.  14  East,  155.  (/)  Douj.!.  358.     Dick.  Just. 

(c)  1  Hale,  583.  Arrest,  IH. 

(d)  Post.  321. 
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How  breaking  an  outer  door  is,  in  general,  so  violent,  obnoxious  and 

EXECTTEo.       dangerous  a  proceeding,  that  it  should  be  adopted  only  in  extreme 
cases,  where  an  immediate  arrest  is  requisite. 

We  have  now  to  inquire  in  \vhat  cases  doors  may  be  broken 
open,  under  the  warrant  of  a  justice  of  the  peace.  Lord  Coke 
seems  to  have  thought  that  no  arrest  could  take  place  under  a 
warrant  before  indidment,  by  any  other  than  the  accuser  him- 
self (fl),  but  now  it  is  clear  that  in  all  cases  doors  may  be  broken 
open,  if  the  offender  cannot  otherwise  be  taken,  under  warrant, 
for  treason,  felony,  suspicion  of  felony,  or  actual  breach  of  the 
peace,  or  to  search  for  stolen  goods  (A).  In  these  cases  too,  a 
warrant  is  a  complete  justification  to  the  person  to  whom  it  is 
[  55  ]  directed,  acting  bona  fide  under  it,  even  though  the  party  accused 
should  prove  his  innocence  (c).  And  if  in  the  attempt  to  execute 
a  lawful  warrant  by  breaking  into  the  house  of  a  felon,  after  pre- 
vious demand  of  admittance,  the  officer  be  killed  by  the  party 
attempting  to  resist,  it  will  be  murder  in  all  concerned ;  and  if, 
on  the  other  hand,  he  unavoidably  kill  any  of  the  parties  op- 
posing him,  the  homicide  will  be  justifiable,  because  in  further- 
ance of  justice  {d).  And  even  where  there  is  some  error  in  the 
process  which  does  not  affect  the  justice  of  the  case,  the  com- 
plexion of  the  offence  of  the  party  resisting  will  not  be  varied  (e); 
though  if  it  be  altogether  defective,  as  if  there  be  a  mistake  in 
the  name  or  addition  of  the  party,  or  if  the  name  of  the  officer 
be  inserted  without  authority,  after  the  issuing  of  the  process,  or 
it  be  executed  without  the  jurisdiction,  the  crime  will  be  reduced 
to  manslaughter  {f).  It  has  been  held,  in  several  cases,  that 
where  the  defect  in  the  process  is  substantial,  or  the  officer 
exceeds  his  authority,  third  persons  may  lawfully  interfere,  and  if 
they  kill  the  officers,  it  will  amount  only  to  manslaughter — be- 
cause the  view  of  an  illegal  arrest,  is  a  sufficient  provocation  to 
the  subjects   of  all  England  (g);  but  Mr.  Justice  Foster  strongly 

-—  -■■-»!  I     ■  I      I     ■■    .  i  -  ..^      I    ■  I    I   ■■   II     I  ■         III  I   i»      .    ^■         ■■    ■   -    - ,  —  ■■■■■■  ...  ^.^.   , 

(«)  4  Tnst,  177.  id)  1  Hale,  494.     Post.  270. 

lb)  Fost.  320.     1  Hale,  583.  (<?)  1  East  P.  C.   310.     Fost. 

Hawk.  b.  2,  c.  14.  s.  7.     1  East  135. 

P.  C.  322.   2  Hale,  117.     Dalt.  (/")  1  Hale,  458.     Cro.  Car. 

Just.  c.  1G9.   151.     Dick.  Just.  371.     Fost.  312. 

Arrest,  HI.  {g)  Cro.   Car.   371.     2  Lord 

(c)  24  Geo.  2.  c.  44.     4  Bla.  Raym.  1296.    Kel.  5.  9.   5  East, 

Com.  288.    Hawk.  b.  2.  c.  13.  308. 
s.  11.     Cro.  Eliz.  130. 
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contests  the  principle  thus  laid  down,  in  which  he  is  followed  by  How 

Mr.  East,  and  they  regard  the  earlier  cases  cited,  as  decided  on       executed, 
their  own  peculiar  circumstances  {a).     Ai  all  events,  if  the  par- 
ties interfering,  wantonly  strike  with    destructive  weapons,  from 
which  malice  may  be  fairly  presumed,  it  is  murder  (Jb). 

We   have   thus   seen,    that  on   a  warrant  for   treason,  felony,       \_     bQ     '[ 
or    breach    of  the   peace,    the  doors  of  the    parly  accused  may 
be  broken  open,  if  admittance  cannot  otherwise  be  obtained  ;  but 
there  seems  no  well-founded   authority  for  extending  this  right  to 
misdemeanors  unaccompanied  by  violence. 

A  contempt,  however,  of  a  court  of  justice,  or  of  either 
House  of  Parliament,  will  authorize  this  proceeding  under  a 
warrant  from  the  speaker  (c).  And  it  seems,  that  whenever  the 
crime  is  of  a  public  nature,  this  may  be  permitted  (d),  though  it 
is  clearly  unjustifiable  upon  mere  civil  process  (e).  And  if,  in 
the  attempt  to  execute  civil  process  by  such  forcible  entry,  the 
officer,  being  a  known  bailiff,  be  killed,  it  will  be  manslaughter, 
and  no  more ;  manslaughter,  because  he  was  known  to  be  an 
officer,  and  no  more,  because  his  attempt  was  illegal  {f).  And, 
if  he  be  no  officer,  or  out  of  his  proper  district,  he  may  lawfully  be 
killed  to  prevent  his  entry  (0[).  It  is  however  settled,  that  in  case 
of  an  actual  affray  made  in  a  house,  within  the  view  or  hearing  of 
a  constable,  or  where  those  who  have  made  an  affray  in  his  pre- 
sence, fly  to  a  house  and  are  pursued  by  him,  he  may  break  open 
the  doors  to  arrest  the  affrayers,  or  suppress  the  tumult  (A).  And 
it  has  been  decided,  that  upon  a  violent  cry  of  murder  in  a  house, 
any  person  may  break  open  the  door  to  prevent  the  commission  of 
a  felony,  and  may  restrain  the  party  threatening,  till  he  appear  to 
have  changed  his  purpose  (j).  And  in  all  cases  whatever,  at  least 
of  misdemeanors,  it  is  absolutely  necessary  that  a  demand  of  ad- 


(a)  Fost.    314,   &c.      1    East  (e)  5  Co.  91.     Fost.  319. 

P.  C.  328.  (f)  1  Hale,    458.     1  East  P. 

ib)  Fost.  135,  and  see  Leach,  C.  321. 

206.     1  East  P.  C.  329.  S.  C.  {g)  5  Co.  91.  b. 

5  East,  308.  (A)  2  Kale,  95.     Hawk.  b.  2. 

(c)  14  East,  157.  162.  c.  14.  s.  8. 

{(l)  14  East,   116.  (/)  2  Bos.  &  Pui.  260. 
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How  mittance  should  be  made,  and  be  refused,  before  outer  doors  can 

WARRANT 

EXECUTED,      be  broken  (a). 

Upon    search    warrants    regularly     granted,     and    specifically 
[     57     ]       directed,  it  seems  to  be  settled,  that  after  the  proper  precautions, 
the   house  to  be  searched  may  be  broken  open,  and  whether  the 
property  is  found  there  or  not,  the  officer  will  be  excused  (6).     A 
distinction  seems  to  have  been  made,  though  never  distinctly  re- 
cognized, as  far  as   respect  criminal  proceedings,  that  the  officer 
would  be  justified,  or  not,  according  to  the  event  of  his  search, 
but  as   all   persons  who  act   hoiiU  Jide   under  a  warrant,  are  now 
protected  from  any  liabilities  resulting  from  its  having  been  impro- 
perly framed,  this  idea   could  not  now  be  supported  (c).     It  ap- 
pears,   however,    that   the  party  maliciously  procuring   a  search- 
warrant  is  answerable  to  the   person  aggrieved  in  an  action  on  the 
case(d).     As  warrants  to  search  "  all  suspected  places"    are  il- 
legal (e),  unless  when   they  are   issued   under  the  provision  of  the 
particular  statutes   hereafter  considered,  it  seems  that  a  constable 
breaking  open  doors  under  the  colour  of  their  authority  cannot  be 
justified  (J).    The  general  doctrine,  therefore,  to  be  adduced  from 
all   the  books  relative  to  search-warrants,  is,  that  if  they  are  alto- 
gether illegal,  the  officer  cannot  be  justified ;  but  that  if  they  are 
legal   in  form,    though   improperly  granted,  he   may  safely  break 
open  the  doors    to  execute  them,  whether  his  search  succeed,  or 
the  charge  be  malicious  or  mistaken. 

The  house  of  a  third  person,  if  the  offender  fly  to  it  for  refuge, 
is  not  privileged,  but  may  be  broken  open  after  the  usual  demand  ; 
for  it  may  even  be  so  upon  civil  process  (g).  But  then  it  is  said, 
it  is  at  the  peril  of  the  officer  that  the  party,  against  whom  he 
has   obtained   the  warrant,  be   found  there ;  for  otherwise  he  will 


(a)  2  Bar.  Si  Aid.  592.  14  East,      3  Esp.  Rep.  135.    3  B.  &  P.  225. 
1G3.     Eost.  320.     Hawk.  b.  2.      1  Uowl.  ct  Ry.  97. 
c.  14.  s.  X.     3  Bos.  &  Pul.  229.  {e)  4  Hla.   Com.  288.     10  St. 

Earl.  Just.  Arrests.    Dick.  Just.      Tr.   420.     Hawk.   b.  2.  c.  13.5. 
Arrest,  III.  s.  10. 

(/>)  2  Hale,  151.     _        _  (f)  Hawk.  b.  2.   c.  13.   s.  10. 

3  linrr.  17G7.     Loft.  18.     11  St. 
Tr.  312. 


(c)  Qvccre,    see  3  Esp,   Rep 
135.     1  T.  R.  535.     3  B.  &  P 


223.     1  Marsh.  Rep.  5G5.  (^)  5  Co.  91.     2  Hale,  117. 

(f/)  2 Hale,  151.     IT.  R.  535. 
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be  a  trespasser  (a).  And  this  doctrine,  as  far  as  it  respects  civil 
process,  has  been  recognized  in  modern  decisions  {b).  It  is  ne- 
cessary to  observe,  that  all  the  privileges  attendant  on  private 
dwellings,  relate  to  arrests  before  indictment,  and  there  is  no 
question  whatever  that  aftei'  indictment  found,  a  criminal  of  any 
degree  may  be  arrested  in  any  place,  and  no  house  is  a  sanctuary 
to  him(c).  So  also  upon  a  capias  from  the  King's  Bench  or  Chan- 
cery, to  compel  a  man  to  find  sureties  for  his  good  behaviour,  and 
even  on  a  warrant  of  a  justice  for  that  purpose,  doors  may  be 
forced,  if  necessary  (d).  So  also  upon  a  capias  nt/agatum,  or 
capias  pro  fine,  in  any  action  whatever  (e).  So  a  constable,  or 
other  officer,  having  a  warrant  to  levy  the  money  adjudged  by  a 
justice  to  be  levied,  by  virtue  of  an  act  of  parliament,  which  au- 
thorizes him  to  convict  in  a  penalty,  to  a  part  of  which  the  king  is 
entitled,  may  break  open  doors  in  order  to  effect  his  purpose, 
though  he  is  compelled  first  to  show  his  warrant  if  demanded  (/). 
It  is  also  to  be  observed,  that  after  a  party  has  been  once  actually 
arrested,  and  escapes  from  custody,  any  door  may  be  broken  open 
to  retake  him  after  proper  demand  of  admittance  (g).  And  when 
the  officer,  after  obtaining  admittance,  is  locked  in,  or  otherwise 
prevented  from  retiring,  he  may  lawfully  break  out  by  any  means 
in  his  power,  whether  he  be  engaged  in  executing  civil  or  criminal 
process  ;  and  the  sheriff  may  break  open  the  door  of  a  house  to 
rescue  his  bailiffs  unlawfully  detained  within  it  Qi).  And  when 
once  the  officer  has  entered  the  house,  either  upon  civil  or  criminal 
process,  he  may,  after  ineffectually  demanding  entrance,  break 
open  any  inner  door  that  obstructs  his  progress,  though  the  pro- 


How 

WARRANT 
EXECUTED. 
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(a)  2  Hale,  117.     5  Co.  63.  a. 

(6)  1  Marsh.  Rep.  565.  3  B. 
&  B.  22:3.    Dick.  J.  Arrest,  III. 

(c)  12  Co.  131.  4  Inst.  131. 
Hawk.  b.  2.  c.  14.  s.  3.  Dick. 
Just.  Arrest,  III.  Barl.  Just. 
Arrests. 

{d)  Hawk.    b.    2.  c.  14. 
Moor,    606,    668.      Fost. 
Dick.  Just.  Arrest,  Hi. 
Just.  Arrests. 

(e)  Hawk.  b.  2.  c.  14.  s.  4. 
Yelv.  28.  Barl.  Just.  Arrests, 
Dick.  Just.  AiTcst,  III. 


s.  3. 

136. 

Barl. 


(/)  Sir  T.Jones,  233,  234. 
Hawk.  b.  2.  c.  14.  s.  5.  Dick. 
Just.  Arrest,  III. 

{(j)  Fost.  320.  6  Mod.  173,  4. 
Salk.  79.     1  Hale,  459.    Hawk. 

b.  2.  c.  1 4.  s.  9.  Barl.  Just.  Ar- 
rests.    Dick.  .Just.  Arrest,  III. 

(A)  Cro.  Jac.  555.  Fortes. 
319.     6  Mod.  173.     Hawk.  b.  2. 

c.  14.  s.  11.  1  Hale,  459. 
Dick.  Just.  Arrest,  III.  Barl. 
Just.  x\rresls. 
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How  cess  be  without  a  "  non  omittas"  and  if  he  be  killed  it  will  be 

execute'd.       murder  (a).    A  hue  and  cry  gives  to  all  parties  engaging  in  it  the 

same  protection  as  a  warrant,  and  therefore  any  one  may,  upon 

this   proceeding,  break    open  a  house,    to  which    the    felon   has 

escaped,  for  ail  are  then  required  to  act  as  officers  (/>»). 

What  may  be  When  the  officer  has  made  his  arrest,  he  is,  as  soon  as  pos- 

arrest?"^'  ^^^      ^^^^^>  ^^  '^'"'"S  ^^^  P^''^^  ^°  *'^^  8^^^  ^^  ^^  the  justice,  according  to 
the  import  of  the  warrant;  and   if  he    be  guilty  of  unnecessary 
delay,  it  is  a  breach  of  duty(t).    But  if  the  time  be  unseasonable, 
as  in  or  near  the  night,  whereby  he  cannot  attend  the  justice,  or 
if  there  be  danger  of  a  rescue,  or  the  party  be  ill,  and  unable   at 
present  to  be  brought,  he  may,  as  the  case  shall  require,  secure 
him  in  the  stocks,  or  in  case  the  quality  of  the  prisoner,  or  his 
indisposition  so  require,  detain  him  in   a  house  till  the  next  day, 
or  until  it  may  be  reasonable   to  bring  him  (d).     It  is  said  that 
where  an  arrest  has  been   made  without  warrant,  the  constable 
may,  in  some    cases,  take   the   party's   word  for   his  appearance 
before  a  magistrate  (e).   And  this  is  usually  done  where  the  charge 
is  for  an  assault  of  a  trilling  nature,  and  the  defendant  is  of  goou 
repute,  and  there  is  no  probability  of  his  absconding.     But  if  a 
constable,  having  arrested  a  party  under  a  warrant,  suffer  him  to 
go  at  large,  upon  his  promise  to  come  again  and  find  sureties,  it 
has  been  doubted  whether  he  can  afterwards  be  arrested  upon  the 
same  process,  though   it  should  seem,  that  as  the  public  are  in- 
terested in  the  offender's  being  brought  to  justice,  there  is  no  well- 
founded  objection  to  such  second  arrest  (^').     And  it  is  certain, 
[     60     ]        that    if  the     escape    be   made  without   the   concurrence    of   the 
officer,  the  defendant  may  be  retaken   as  often  as  he  flies,  upon 
fresh  suit,  although  he  were   out  of  view,  or  had  reached  another 
county  or  district  (g).     It  is  also  clear,  that  if,  after  a  departure 
by  the  permission  of  the  constable,  the  party  return  into  his  cus- 
tody, he  may  lawfully  detain  him,  in   pursuance   of  his  original 

(a)  1  Hale,  459.     Post.  319.  (  f)  Hawk.  b.  2.  c.  13.  s.  9. 

3Bos.  &  Pul.  229.  c.  19.   s.    12.      Bac.   Ab.   Con- 

(6)  2  Hale,  102.     5Co.92.  b.  stable,  D.     Dick.  J.  Arrest,  III. 

(c)  Fortes.  143.    2  Hale,  119.  and    see     Peake's     Rep.     234. 

(d)  2  Hale,  119,  120,  95,  96.       Gow's  Rep.  C.  P.  99. 

(e)  1  Esp.  Rep.  295.     2  New.  (g)  Dalt.  J.  c.  169.     Dick.  J. 
Rep.  211.                                           Arrest,  III. 
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warrant  (a).     A  gaoler  will  be  protected  in  receiving  a  party  into  How 

custody,  although  it  appear  that  he  was  wrongfully  taken  under  the  execoteu. 
warrant,  because  it  is  the  duty  of  a  gaoler  to  receive  persons 
brought  by  a  proper  officer  without  inquiring  into  the  legality  of 
the  arrest ;  and  if  the  officer  has  taken  the  wrong  party,  he  alone 
can  be  sued  (b).  If  the  warrant  be  to  bring  the  party  before  the 
justice  who  issued  it,  then  the  officer  is  bound  to  bring  him  before 
the  same  justice,  but  if  the  warrant  be  to  bring  him  before  any 
justice,  then  the  power  of  election  is  vested  in  the  officer,  and 
not  in  the  prisoner,  and  the  former  may  proceed  to  any  magis- 
trate who  has  jurisdiction  within  the  county  (c).  And  it  is  even 
said,  that  where  a  warrant  directs  a  person  to  be  brought  before 
a  particular  magistrate,  he  may  be  taken  before  another,  especi- 
ally if  nearer  (f?).  When  the  prisoner  is  brought  before  the  justice, 
he  is  still  considered  to  be  in  the  custody  of  the  officer,  until  he  has 
been  either  discharged,  bailed,  or  committed  to  prison  (e).  The 
officer  may  keep  his  warrant  for  his  own  justification,  and  need 
only  return  to  the  justice  what  he  has  done  in  pursuance  of  its 
commands  (J). 

If  the   warrant   be,    in  itself,  defective  (g),   if   it   be    not   en-  of  resistance  of 

forced   by  a   proper   officer  (h),  or,   if    it    be    executed    out  of  P''°c«ss,  escape, 
J         I      f  \   ;>       )  rescue,  and  re- 

the  jurisdiction,  without  being  backed  by  the  proper  magistrate (0,  taking, 
or  the  wrong  person  be  taken  under  it  (/c),  the  party  may  legally       '-  * 

resist  the  attempt  to  apprehend  him,  and  even  third  persons  may 
lawfully  interfere  to  oppose  it,  doing  no  more  than  is  necessary 
for  that  purpose  (/).  But  if  the  process  be  legal  and  duly  exe- 
cuted, resistance  and  interference  are  illegal,  and  subject  the  par- 
ties to  an  indictment  or  attachment  (m).     And  if,  when  a  man   is 


(a)  Hawk.  b.  2.  c.  13.   Dick.  (</)  Ante,  33.  40.  44. 

Just.  Arrest,  HI.  (/«)  l  East  P.  C.  312. 

(6)  Sir  T.  Jones,  214.   Cowp.  (i)  1  East  P.  C.   314.     Ante, 

27y.     IT.R.  60.  62.     SCanipb.  45. 

420.    Dougl.  359,  360.   Accord.  (/i)  Ibid.  313.    3  Campb.  35. 

3  Campb.  35,  cout.  (/)  5  East,  304.  308.  1  Leach, 

(c)  5  Co.  50.  h.     1  Hale,  582.  206.  1  East  P.  C.  310.  325.  2D5. 

2  Hale,  112.  Ante,  39.  Post.  312. 

(f/)  Eortes.  143.  (/«)  4  Bla.  Com.  129.    Hawk, 

(e)  2  Hale.  120,  b.  2.  c.  17,  &c. 

(/)  2Ld.Raym.  1196.  Dick. 
Just.  Arrest,  IV. 
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Of  resistance  apprehended  and  in  the  custody  of  oflficers  of  justice,  a  third  per- 
ESCAPE,  '  son  espouses  his  cause,  and  encourages  the  prisoner  to  resist,  the 
RESCUE,  AMD  jjfl[jcers  may  imprison  the  third  person  thus  opposing  the  operation 
of  justice  (a).  The  recent  act  1  8c  2  Geo.  4.  c.  88.  subjects 
rescuers  and  aiders  to  transportation  or  imprisonment  and  hard 
labour,  if  the  party  rescued  were  guilty  of  felony  ;  and  persons 
obstructing  or  assaulting  officers  in  the  lawful  apprehension  of 
persons  suspected  of  felony  to  imprisonment  and  hard  labour  for 
two  years  {b). 

It  is  clearly  agreed  by  all  the  books,  that  an  officer  making  a 
fresh  pursuit  after  a  prisoner,  who  has  been  arrested,  and  has 
escaped  through  his  negligence,  may  retake  him  at  any  time,  whe- 
ther he  find  him  in  the  same,  or  a  different  county,  without 
raising  hue  and  cry,  because,  as  the  liberty  obtained  by  the  pri- 
soner is  wholly  owing  to  his  own  wrong,  there  is  no  reason  why 
he  should  be  allowed  to  derive  any  advantage  from  it  (c).  But 
where  the  officer  has  voluntarily  suffered  a  prisoner  to  escape,  it 
is  said  by  some,  that  he  can  no  more  justify  the  retaking  him  than 
if  he  had  never  had  him  in  custody  before,  because,  by  his  own 
consent,  he  has  admitted  that  he  has  nothing  more  to  do  with 
him  ;  it  should  seem,  however,  that  the  misconduct  of  the  officer 
ought  not  to  prevent  a  second  arrest,  in  order  that  the  offender 
may  be  brought  to  justice  (rf);  and  where  a  person  has  been  con- 
victed of  a  crime  and  committed  in  execution  until  he  pay  a  fine, 
and  is  suffered  by  the  officer  to  escape,  the  officer  is  bound  to  retake 
him  (e).  Where  the  party  who  has  escaped  takes  shelter  in  a 
house,  the  officer,  if  denied  entrance,  may  legally  break  open  the 
outer  door,  in  order  to  retake  him  (/).  Where  a  felony  has  been 
[  C2  ]  committed,  if  the  party  suspected  fly  and  endeavour  to  resist  the 
attempt  to  apprehend,  or  escape  after  his  capture,  and  he  be 
killed   in  the  resistance  or  pursuit,  an  absolute  necessity,  and  that 


(a)  Peake  Rep.  89.  c.l3.   s.  9.     Peake    Rep.  234. 

(6)  See    further,    as    to   the  Gow's  Rep.  N.  P.  99. 

statutes  and  law  relating  to  res-  (c)  Gow's  C.  N.  P.  99. 

cue,  post,  vol.  ii.  182,  n.  (a).  (/)  Hawk.  b.  2.  c.  14.   s.  2. 

(<■)  2  Hale,  115.  Hawk.  b.  2.  Fost.  321.    2  Hale,  117.    Ante, 

0. 19.  s.  12.   c.  13.  s.  9.  57. 

(rf)  Hawk.  b.  2.  c.  19.   s.  12. 
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alone,  will  justify  the  officer  (a).  But  if  the  warrant  be  for  a 
mere  breach  of  the  peace,  the  constable  killing  the  party  in  the 
attempt  to  take  him,  will  be  guilty  of  felonious  homicide  (b). 
We  have  already,  in  considering  the  regulations  as  to  backing  the 
warrant,  pointed  out  the  course  to  be  observed,  where  a  party  has 
escaped  from  one  part  of  the  United  Kingdom  to  the  other  (c). 

A  rescue  signifies  a  forcible  setting  at  liberty,  against  law,  of  a 
person  duly  arrested  (d).  It  is  necessary,  that  the  rescuer  should 
have  knowledge  that  the  person  whom  he  sets  at  liberty  has  been 
apprehended  for  a  criminal  offence,  if  he  be  in  the  custody  of  a 
private  person ;  but  if  he  be  under  the  care  of  an  officer,  then  he 
is  to  take  notice  of  it  at  his  peril  (e).  The  mere  prevention  of  the 
arrest  of  a  person  who  has  committed  a  felony,  is  only  a  misde- 
meanor, but  if  a  party  be  actually  taken,  and  then  rescued,  then 
if  the  arrest  were  for  felony,  the  rescuer  is  a  felon,  if  for  treason, 
a  traitor,  and  if  for  a  trespass,  he  is  liable  to  a  fine,  as  if  he  had 
committed  the  original  offence  (f).  And  if  the  principal  be  found 
not  guilty,  or  guilty,  of  a  crime  not  capital,  the  rescuer,  though 
discharged  of  the  felony,  may  be  fined  for  the  misdemeanor,  in 
the  obstruction  and  contempt  of  public  justice  (g).  If  the  res- 
curer  be  convicted  of  felony,  then  the  court  may,  at  its  discretion, 
sentence  him  to  be  transported  for  seven  years,  or  to  be  imprisoned, 
or  imprisoned  and  kept  to  hard  labour  for  not  less  than  one,  and 
not  exceeding  three  years  (//)•  Assaulting  or  beating  a  constable, 
in  order  to  obstruct,  resist,  or  prevent  the  apprehension  of  a  person 
for  felony,  is,  besides  punishable  with  tine  and  imprisonment, 
punishable  with  imprisonment  and  hard  labour,  for  a  time  not  less 
than  six  months,  and  not  exceeding  two  years  (i).  A  party  res- 
cuing, or  attempting  to  rescue,  a  murderer,  whilst  going  to  be 
executed,  or  rescuing  out  of  prison  a  person  committed  or  con- 
victed for  murder,  is  a  felon,  and  will  be  punished  with  death  (k). 


Of  resistance 
of  process, 

ESCAPE, 

RESCUE,   AND 

RETAKING. 


(a)  2  Hale,  117,   18.     Hawk. 

b.  1.  c.  28.     Dick.  Just.  Arrest, 
III. 

(b)  Id.  ibid. 

(c)  Ante,  45. 

Id)  Co.  Lit.  160.    Hawk.  b.  2. 

c.  21 ;    and   see    further   as   to 
rescue,  post,  vol.  ii. 


(e)  1  Hale,  606. 
(/•)!  Hawk.   b.  2.   c.  21.     1 
Hale,  606. 

(g)  1  Hale,  598,  9, 
(/t)  1  &  2  Geo.  4.  c.  88.  s.  1. 
(/)  1  &  2  Geo.  4.  c.  88.  s.  2. 
(^)  25  Geo.  2.  c.  37.  s.9. 
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Of  RESISTANCE        ^\  here  the  offender  has  escaped,  oris  rescued,  the  iustice  may 

OF    PROCESS,  '  ..... 

ESCAPE,  grant  a  fresh  warrant  to  all  officers  within  his  district,  reciting  the 

RETAKING.       formcr    proceeding,  and    the  escape  or  rescue,  and  directing  the 
I,     63     1        apprehension  of  the  offender  («),  or  the  prosecutor  may  obtain  an 
escape  warrant  from   the  chief  Justice  {b). 

Of  detaining  a         When   the  party  accused  is   already  in    custody  in    the  King's 
custody.       ^  *"  Bench,  or  other  prison,  in  a  civil  action,  he  may  be  there  charged 
criminally   by   merely  leaving  with    the    gaoler,  the  warrant  of  a 
justice  of  the  peace  or  other   magistrate,  but  such  justice  cannot 
take  a  prisoner  out  of  the  custody  of  the  court,  and  send  him  to 
the  county  gaol  (c) ;  for   the  prisoner,  in  such  case,  can  only  be 
removed    under  the  authority  of  an  habeas  corpus,  issuing  out  of 
the  court  of  King's  Bench ;  and,  in  a  late  case,  an  habeas  corpus 
was  awarded  to  remove  the  body  of  the  defendant  out  of  the  cus- 
tody of  the  warden  of  the  Fleet,  to  be  examined  in  Somersetshire, 
upon  a  charge  of  forgery  alleged   to  have   been  committed  by  him 
in  that  county,  upon  the   production  of  a  warrant,  issued   by  the 
mayor  of  Bath,"  for  his  apprehension,    and  without   any  bill   of 
indictment  having  been  previously  found  against  him  (f/);  and  in 
another  case,  the  court  of  King's  Bench  granted  an  habeas  corpus 
to    the  warden  of  the  Fleet,  to    take  the  body  of   a  debtor  con- 
fined   there    before  a  magistrate,  to  be  examined   from  time  to 
time  respecting  a  charge  of  felony  or  misdemeanor  (e).     A  person 
having  a  day-rule   from   the  King's  Bench  prison,  may  be  taken 
on  a  warrant  when  out  of  actual  custody  of  the  marshal,  and  re- 
moved into  his  proper  county,  preparatory  to  his  trial. 

When  the  party  in  custody  on  a  civil  action,  is  thus  to  be 
proceeded  against  criminally,  the  practice  is  for  the  magistrate  be- 
fore whom  the  complaint  is  laid,  to  take  the  information  of  the 
accuser  and  witnesses,  and  to  issue  his  warrant,  which  is  lodged 
with  the  keeper  of  the  place  of  confinement  where  the  defendant 
is  kept  in  prison.  This  officer,  on  the  tern/niation  of  the  civil  im- 
prisonment, sends  for  a  constable,  \\ho  takes  the  party  before  a 
justice  of  the    pt  ace^  by  whom    the   accuser,  witnesses,  and  pri- 


(a)  Fost.  135.  (rf)  Williams,  J.  Arrest,   VI. 

(6)  2  Haruaid,  78.  2  Barnard,   111. 

(c)  2  blrang(>,  828.  (<•)  5  B.  &  A.  730. 
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soner,  are  examined,  and  the  latter  is  discharged,  bailed,  or  com- 
mitted as  on  an  original  accusation.  When  the  party  is  already  in 
gaol  on  a  criminal  charge,  and  fully  committed  for  trial,  it  is  not 
usual  to  bring  him  from  his  first  custody  before  a  magistrate  on  a 
subsequent  charge  but  the  examination  of  witnesses  is  taken  as 
in  ordinary  cases,  and  a  warrant  of  detainer  is  sent  to  the  gaoler 
in  whose  custody  he  remains.  By  this  means  it  will  appear  on 
the  calendar,  that  he  is  charged  with  two  offences,  and  if  ac- 
quitted on  that  for  which  he  was  first  committed,  his  discharge 
will  be  prevented,  and  if  the  offence  was  committed  in  another 
county,  he  may  be  sent  thither  by  habeas  corpus  to  take  his  trial 
at  the  assizes. 


Of  detaining 

A   PARTY 

AIREAUY    IN 

CUSTODY. 

[    64    ] 


A  prisoner  in  custody  on  a  criminal  account,  cannot  be  charged 
in  a  civil  action  with  a  declaration  or  in  execution  («)  without  leave 
of  the  court (6)  or    a  judge;    though,    if   he  accept  a  declara- 
tion and  suffer  judgment  to  go  against  him  without  complaining, 
he  waives  all  objection,  and  will  be  bound  by  it(t);  and  one  who 
is   attainted  of  felony,  or  even  treason,  may  be  charged  with  a 
civil  action  by  leave  of  the  court   or  of  a  judge,  so  as  it  be  not 
to  defeat  the  effect  of  the  king's  pardon,  by  disabling  him  from 
going  abroad  (o?).     But  a  habeas  corpus  will  not  in  general   be 
granted  to  bring    up  a  prisoner  in  custody,    in    execution,  on  a 
criminal  account,  in  order  to  have  him  charged  with  a  declara- 
tion, and  re-committed  to  his  former  custody  so  charged  (e).     But 
a  prisoner  in  custody  to  take  his  trial  may,  on  behalf  of  his  bail, 
be  removed  by  habeas  corpus,  from  the  Cold   Bath  prison,  and 
rendered  in  discharge  of  his  bail,  and  committed  to  Newgate (jf). 
The    court   of    Chancery  will  make    an    order  that  a    prisoner 
in    custody    on    a    criminal    charge    shall     be    brought    up    for 
want   of   an    answer,     and   turned   over    to  the  Fleet,  and   then 
carried  back  to  Newgate  with  his  cause  (g).     Where    the  party, 


Tidd's 


1  Sid.  90. 

1  Sid.  154. 

1  Salk.  354. 


(a)  Prac,  Heg.  325. 
Prac.  8th  edit.  347. 

(b)  T.  Rayui.  58. 
S.  C.       1  Lev.  124. 
S.C.     1  Lev.  146. 
R.T.  2Geo.  1.  (a). 

(c)  Cas.  Pr.  C.  P.  31;  and 
see  1  T.  il.  591.  1  Chit.  Rep. 
386. 

{d)  2  Salk.  500.     2  Ld.  Raym. 


848,  Tidd,  8th  edit.  347,  and 
cases  there  cited. 

(e)  2  New  Rep.  245.  3  J.  B. 
Moore,  259.  1  B.  &  B.  23.  S.  C. 
9  East,  154. 

{f)  Gunn  V.  Cromer,  Trin. 
Term,  K.  B.  13th  June,  1825. 
See  5  D.  Sc  R.  S.  C. 

{g)  1  Ves.  &  B.  78.  2  Dick. 
711.     8  Ves.  314. 
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Of  detaining    in    custody  on  a  criminal  account,  is  brought  up  to   be  charged 

A    PARTY  .  ...  .  .  or  O 

ALREADY  IN      lu  a  cjvil  actiou,  the  court  will  in   general   remand  him  to  his 

CUSTODY.  r  .      i      /     \ 

lormer  custod)'  {a). 


Of  search  war- 
rants. 


[     65     ] 


As  the  discovery  of  stolen  goods  frequently  leads  to  the  detec- 
tion of  the  offender,  it  may  be  proper  here  to  consider  Search 
Warrants.  Formerly,  according  to  Lord  Coke  (b),  such  warrants 
M'ere  contrary  to  law,  and  Lord  Camden  (c)  said,  that  they  had 
crept  into  the  law  by  imperceptible  practice ;  but  Lord  Hale 
clearly  establishes  their  legality,  on  the  ground  that  without  them, 
felons  would  frequently  escape  detection  (d),  and  by  statute 
22  Geo.  3.  c.  58.  s.  2.  (e),  it  is  made  lawful  for  any  one  justice  of 
the  peace,  upon  complaint  made  before  him,  upon  oath,  that 
there  is  reason  to  suspect  that  stolen  goods  are  knowingly  con- 
cealed in  any  dwelling-house,  or  other  place,  by  warrant  under 
his  hand  and  seal,  to  cause  every  such  place  to  be  searched  in 
the  day-time  \  and  the  person  knowingly  concealing  the  stolen 
goods,  or  in  whose  custody  the  same  shall  be  found,  being  privy 
thereto,  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  be 
brought  before  any  justice  of  the  peace  for  the  district,  and 
made  amenable  to  answer  the  same  by  like  warrant  of  any 
such  justice.  There  are  other  Acts  of  Parliament  of  a  similar 
nature  relative  to  coining  (y"),  having  in  possession  naval  and 
military  stores  (g),  and  goods  stolen  from  onboard  ships  in  the 
Thames  (//),  and  to  the  taking  of  idle  and  disorderly  persons  {i), 
in  order  to  recruit  the  land  forces  and  marines,  and  under  the 
vagrant  act,  5  Geo.  4.  c.  83.  s.  8.  a  justice  may  order  the 
trunks,  bundles,  &.c.  of  vagrants  to  be  inspected;  and  by  s.  13. 
he  may  grant  his  warrant  to  search  lodging  houses,  &c.  suspected 
to  conceal  vagrants.  But  a  search  warrant  for  libels  and  other 
papers  of  a  suspected  party  is  illegal  {k) ;  for,  as  observed  by 
Lord  Camden  (/),  the  difference  between  seizing  stolen  goods  and 

(a)  2Stra.  1217.  (/)  H  Geo.  3.  c.  40. 

\b)  4  Inst.  170.  (ii)  39  &  40  Geo.  3.   c.  89. 

{(•)   n  State  Tr.  321.     Hawk.  (h)  2  Geo.  3.  c.  28.  s.  7. 

b.  2.  c.  13.  s.  17.  n.G.  (?)    19  Geo.  3.    c.    10.      But 

(</)  2  Hale,  113.    2Vyils.l49.  this   act  has  expired,    1  Leach, 

291,      11  Harg.   State  Tr.  321.  211. 

ID.  &R.  97.       Hum,  J.     and  (A)    2Wils.  275.     11  St.  Tr. 

"Williams,  J.    Search  Warrant.  313,  321. 

Dick.  J.  Warrant,  L  (/)  II  St.  Tr.  321. 

{e)  See  also,  30  Geo.  2.     c4. 
s.  9. 
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private  papers  of  the  party  accused  is  apparent.     In  the  one,  I      Of  search 

am   permitted  to  seize  my  own  goods  which   are  placed  in  the 

hands  of  a  public  officer,  till   the  felon's  conviction  shall  entitle 

me  to  restitution.     In  the  other,  the  party's  own  property  would 

be  seized  before,  and  without  conviction,  and  he  have   no  power 

to   reclaim    the   goods,  even   after   his   innocence  is   cleared   by 

acquittal. 

The  search  warrant  is  not  to  be  granted  without  oath  (a)  made 
before  the  justice,  that  the  party  complaining  has  probable  cause 
to  suspect  his  property  has  been  stolen,  or  is  concealed  in  such  a 
place,  and  shewing  his  reasons  for  such  suspicion  (6).  The  oath 
need  not  positively  and  directly  aver  that  the  property  has  been 
stolen  (c).  The  warrant  should  direct  the  search  to  be  made  in  the 
day-time  (J),  though  it  is  said,  that  where  there  is  more  than  pro- 
bable suspicion,  the  process  may  be  executed  in  the  night  (e). 
It  ought  to  be  directed  to  a  constable,  or  other  public  officer,  and 
not  to  a  private  person,  though  it  is  fit  that  the  party  complaining 
should  be  present,  and  assisting,  because  he  will  be  able  to 
identify  the  property  he  has  lost  (/').  It  should  also  command, 
that  the  goods  found,  together  with  the  party  in  whose  custody 
they  are  taken,  be  brought  before  some  justice  of  the  peace,  to  the 
end  that,  upon  further  examination  of  the  fact,  the  goods  and  the 
prisoner  may  be  disposed  of  as  the  law  directs  (g). 

But  though  there  are  precedents  of  general  warrants  to  search  \  QQ  "{ 
all  suspected  places  for  stolen  goods  (/<),  these  are  not  at  common 
law  legal,  because  it  would  be  extremely  dangerous  to  leave  it  to 
the  discretion  of  a  common  officer  to  arrest  what  persons,  or 
search  what  houses  he  thinks  fit  (i).  And  in  the  great  case  of 
Money  v.  Leach  (/c),  it  was  declared  by  Lord  Mansfield,  that  a 
warrant   to  search   for,  and  secure   the  person  and  papers  of  the 


(a)   See   form    of    oath     for  (/)  2  Hale,  150.     11  St.  Tr. 

Search-warrant,  post,  vol.  iv.  321. 

(6)  2  Hale,  113.  1.50.    2  Wils.  (</)  2  Hale,   150,  151. 

283.   201,   2.     11  St.  Tr.    321.  {li)  Dalt.  J.  353,4.     2  Hale, 

Post,  vol.  iv.     ID.  &K.  97.  114. 

(c)  1  D.  &:  R.  97.  (i)  2  Hale,  114.  160.     Hawk. 

(d)  2  Hale,  113.150.    22  G.  3.  b.  2.  c.  13.  s.  10.  and  s.  17. 

c.  58.  s.  1.  (A)  ^  Burr.  1766.    iBla.  Rep. 

(e)  Shaw,  J.    Barl.  J.  Burn,J.  55-5.      See   also    2  Wils.   291. 
"Williams,  J.   Search-warrant.  Loft.  1.  3. 
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Of  search      author,  printer  and  publisher  of  a  libel,  is  not  only  illegal  in  itself, 

-WARRANTS.  .  .  ■         \         ■         -u      re  ■         -^ 

but  IS  so  improper  on  the  face  of  it,  that  it  will  afford  no  justifi- 
cation to  an  officer  acting  under  its  sanction.  And  by  two  reso- 
lutions of  the  House  of  Commons  such  general  warrants  were 
declared  to  be  invalid.  At  present,  therefore,  a  search  warrant 
must  specify  the  place  to  be  searched,  as  well  as  the  particular 
person  to  be  taken,  unless  it  be  founded  on  some  particular 
statute. 

With  respect  to  the  mode  of  executing  this  warrant,  if  the  door 

be  shut,  and,  upon  demand,  not  opened,  it  may  be  broken  open, 

and  so  may  boxes,  after  the  keys  have  been  demanded,  and  though 

the  goods  be  not  found,  the  officer  will  be  excused  (a);  though 

if  the  party  obtaining  the  warrant  acted  maliciously,  he  is  liable 

to  a  special  action  on  the  case,  but  not  to  an  action  of  trespass (6). 

But  the  officer  must  strictly  observe  the  directions  of  the  warrant, 

and  if  he  be  directed  to  seize  only  stolen  sugar,  and  seize  tea,  he 

will  be  a  trespasser  (c).     So  a  warrant  under  the  vagrant  act   to 

search    all   suspected  houses,  for  idle    and  disorderly  persons,  is 

strictly  confined  to  persons   of  that  description,  and   the  officer 

[     67     ]       will  not  be  justified  if  he  attempt  to  execute  it  in  any  other  places 

than  those  intended  by  the  statute  (J). 

If  on  the  return  of  the  warrant  before  the  justice  it  appear  that 
the  goods  were  not  stolen,  they  are  to  be  restored  to  the  possessor; 
if  it  appear  they  were  stolen,  they  are  not  to  be  delivered  to  the 
proprietor,  but  deposited  in  the  hand  of  the  sheriflT  or  constable, 
in  order  that  the  party  robbed  may  proceed  by  indicting  and  con- 
victing the  offender,  to  have  restitution.  The  party  who  had  the 
custody  of  the  goods  is  to  be  discharged  if  they  were  not  stolen  : 
and  if  they  were,  not  by  him,  but  by  another  person,  who  sold 
or  delivered  them  to  him,  and  it  appear  that  he  was  ignorant  of 
the  mode  in  which  they  were  procured,  he  may  be  discharged,  but 
bound  over  to  give  evidence  as  a  witness  against  him  that  sold 
them  :  if  it  appears,  that  lie  knew  them  to  be  stolen,  then  he 
should  be  bound    to  answer  the  felony,  for  there  is  a  probable 


(a)  2  Hale,  157.     Dougl.  359.  (c)  2  B.  &  P.   15B.     2  M.  & 
2  Wils.  284.    3  B.  &  P.  228.  8.  2G1.     2  Wils.  291 ,  2. 

(b)  2  Hale,  151.    Hawk.  b.  2.  (cl)  1  Leach,  208. 
c.  13.  s.  17.  n.  6.  3  Esp.  Kep.  135. 


0 
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cause   of  suspicion,    at  least,    that  he  was  accessary  after   the      ^^^^^^^JJ" 
fact (a). 

It  is  the  duty  of  the  officer  to  whom  the  warrant  is  addressed  or 
delivered  to  execute  it  within  his  district,  without  fee  or  reward, 
and  if  he  neglect  or  refuse,  he  will  be  punishable  by  indictment. 
The  statute  41  Geo.  3.  c.  78.  however,  provides,  that  when  special 
constables  shall  be  appointed  in  England  to  execute  warrants,  in 
cases  of  felony,  two  justices  may  order  proper  allowances  to  be 
made  for  their  expenses  and  loss  of  time,  which  order  shall  be 
submitted  to  Quarter  Sessions,  and  two  justices  are  enabled  by 
the  same  statute  to  order  allowances  to  be  made  to  high  constables 
in  England,  for  extraordinary  expenses  incurred  in  the  execution 
of  their  duties,  in  cases  of  riot  or  felony. 

We  have  already  considered  the  rights  and  liabilities  of  the  pro-  f/tll^'^tSSe, 

secutor.  and,  incidentally,  the  protection  the  law  affords  to  persons  officers,  and  par- 
'  "^  .  J  ties  concerned  in 

concerned  in  the  arrest.     It  may  be  here  proper  to  consider  more  the  arrest. 

particularly  the  protection   afforded  by  law  to   the   magistrate  and       [     68     ] 
persons  executing  his  warrant.     With  respect  to  a  person  acting 
as  justice  of  the  peace,  no  action  can  be  brought  against  him  for 
any  thing  done  in  the  execution  of  his  office,  until  after  one  calen- 
dar month's  notice  in  writing  of  the  intended  process,  and  he  may 
tender  amends,  and   plead   the  same  in  bar  of  the  action,  or  he 
may  pay  such  amends  into  court,  and  the  action  must  be  brought 
within  six  calendar  months  after  the  cause  of  it  is  alleged  to  have 
arisen  {b) :  the  months  being  reckoned  inclusive  of  the  day  of  the 
act  (t).     In  the  case  of  a  continued  imprisonment,  the  magistrate 
is  liable  to  answer  in  an  action  for  such  part  of  the  imprisonment 
suffered  under  his  warrant  as  was  within  six  calendar  months  be- 
fore the  action  commenced  against  him  (d).     It  has  been  deemed 
sufficient  to  entitle  a  justice  to  the  benefit  of  this  act,  that  he  con- 
ceived himself  to  be  acting  as  a  justice,  though  what  he  did  was 
not  in  the  regular  execution  of  his  office  (e) ;  but  no  notice  is  ne- 


(a)  2  Haie,  151,  2.  (c)  4  J.  B.  Moore,  4G5. 

(6)  24  Geo.  2.    c.    44.       See  (d)  12  East,  07. 

this  act  fully  commented  upon,  (e)  9  East,    3G5.      3  Canipb. 

list.  Tr.   319,   320.      2  Wils.  242.     3M.&S.  .080.      2  Price, 

288,  9.    Dick.  J.  Peace,  Justice  120. 
of,  4. 
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Of  the         cessary  to  support  an  action  against  a  person  for  the  penalty  given 

INDEMNITY  ,,  ,  ^    r-<  ^  r  •  •  ■  •  i 

TO  THE  by  the  statute  18  Oeo.  2.  c.  20,  tor  acting  as  a  justice  without  a 

MAGisTRATE,&c.  proper  qualification  (a).  The  notice  must  express  the  nature  of 
the  writ  or  process  intended  to  be  sued  out,  as  well  as  of  the  cause 
of  action  (6).  The  venue  also  must  be  laid  in  the  county  in 
which  the  cause  of  action  occurred  (c).  The  defendant  may  also 
plead  the  general  issue,  and  give  the  special  matter  in  evidence ; 
and  if  the  plaintiff  do  not  recover,  the  defendant  shall  have 
double  costs  (d).  But  a  secretary  of  state  and  others  acting  under 
his  warrant,  are  not  within  the  protection  of  the  statute  in  favor 
of  justices  (e). 

With  respect  to  the  protection  of  inferior  officers,  it  is  enacted, 
that  if  any  action  be  brought  against  any  constable,  head-borough, 
8cc.  or  their  deputies,  or  any  other  in  their  aid  and  assistance,  or 
by  their  command,  for  any  thing  touching  or  concerning  their 
office,  the  venue  shall  be  laid  in  the  county  in  which  the  supposed 
wrong  was  committed,  and  the  defendant  may  plead  the  general 
issue,  and  give  the  special  matter  in  evidence.  And  if  he  obtain  a 
verdict,  or  the  plaintiff  be  nonsuited,  or  suffer  a  discontinuance, 
the  defendant  shall  have  double  costs  (J").  And  though  these  in- 
ferior officers  are  not  entitled  to  notice  of  action,  nor  can  tender 
amends,  or  pay  the  same  into  court,  as  in  the  case  of  a  justice  of  the 
[  69  ]  peace,  it  is  provided  (g),  that  no  action  shall  be  brought  against 
any  constable,  head-borough,  or  other  officer,  or  person  acting  by 
his  order,  or  in  his  aid,  for  any  thing  done  in  obedience  to  any  war- 
rant under  the  hand  or  seal  of  any  justice,  until  demand  in  writing 
has  been  made  or  left  at  the  usual  place  of  his  abode  by  the  party 
intending  to  bring  the  action,  or  his  attorney,  of  the  perusal  and 
copy  of  such  warrant,  and  the  same  has  been  refused  for  six 
days  after  the  making  of  such  demand,  and  that,  in  case  after  such 


(«)  Holt,  C.  N.  P.  458.  Ni.  Pri.  Imprisonment,  IT. 

{b)  7  T.  R.  G21,  andseecases  (e)  2  Wils.    288    to  292.     11 

on  this  subject,  Tidd,  8th  edit.  Ilarg.  St.  Tr.  316,  319,  320. 

27.  (/)  21  Jac.  1.  C.12. 

(c)  21  Jac.  1.  c.  12.  s.  5.     42  (g)  24  Geo.  2.     e.  44.     s.  6. 

Geo.  3.  c.  85.  s.  6,  See  constructions    on  this  sta- 

{d)  21  Jac.  1.  c.  12.  s.  5.    See  tute,  Tidd,    8th  ed,  19,  31,   &c. 

the  decisions  on  these  statutes  Selvv.  Ni.  Pri.  Imprisonment,  II. 
in  Tidd,  8th  edit.  19.  27.  Selw. 
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demand  has   been    complied  with,  an   action  should   be  brought  Of  the 

,         rr-  -1  1  ■  1  •         •  1     /-        I  1  INDEMNITY 

against  such  omcer,  without  making  the  justice  a  detendant,  then,  to  the 

on  producing  the  warrant  at  the  trial,  the  jury  shall  give  a  ver-  magistrate,&c. 
diet  for  the  defendant,  notwithstanding  any  defect  of  jurisdiction 
in  the  justice  ;  and  if  the  action  be  brought  jointly  against  the 
justice,  constable,  &c.  then,  on  proof  of  the  warrant,  the  jury 
shall  find  for  the  constable,  notwithstanding  the  defect  in  the  pro- 
cess. And  it  is  provided  (a),  that  no  action  shall  be  brought 
against  a  constable,  &,c.  or  person  acting  in  his  aid,  unless  com- 
menced within  six  calendar  months  after  the  act  committed. 

At  common  law,  a  lawful  warrant  from  a  justice  who  had  ju- 
risdiction of  the  cause,  justified  the  officer  who  executed  it,  al- 
though it  was  irregularly  awarded  ;  but  the  officer  was  not  ex- 
cused, when  the  justice  who  issued  the  warrant  had  not  jurisdic- 
tion of  the  cause  {b).  The  statute  24  Geo.  2.  c.  44.  s.  6,  vvas, 
therefore,  passed  to  protect  officers  who  are  not  competent  to 
ascertain  widi  certainty  the  jurisdiction  of  the  magistrate,  and 
who  are  liable  to  be  indicted  if  they  neglect  to  obey  the  warrant  (c). 
Therefore,  if  an  officer  seize  goods  in  obedience  to  the  search- 
warrant  of  a  magistrate,  whether  that  warrant  be  legal  or  not,  he  [  70  1 
cannot  be  sued  until  a  previous  demand  has  been  made  of  a  copy 
of  it  (d).  And  a  constable  executing  the  warrant,  if  sued  in 
trespass  without  the  justice,  is  within  the  protection  of  the  statute, 
and  entitled  to  a  verdict  on  proof  of  the  warrant,  having  first  com- 
plied with  the  plaintiff's  demand  of  a  perusal  and  copy  of  that 
instrument  at  any  time  before  the  action  brought,  though  not 
within  six  days  after  such  demand,  as  the  act  directs  (e).  In  the 
construction  of  the  words  "  any  thing  done  in  obedience  to  any 
warrant,"  it  has  been  held,  they  are  equivalent  to  the  words 
*'  acting  by  his  order,  and  in  his  aid,"  and  that  where  the  justice 
cannot  be  liable,  the  officer  is  not  within  the  protection  of  the 
statute.     And  it  is  necessary,  in  order  to  bring  the  officer  within 


(a)  24  Geo.  2.  c.  44.  s.  8.  (d)  2  Bos.  &  Pul.  158.  3  lisp. 

(6)  Com,  Dig.  Imprisonment.  Rep.  96.      5  East,  237.     1  East, 

H.    8  &  y.     Hawk.    b.  2.  c.   13.  P.  C.  209,  note  (a). 

s.  10.      Dick.  J.  Arrest,  V.  (e)  5  East,  443  ;  and  sec  3  B. 

(c)  3  Burr.  i742.   3  Esp.  Rep.  &  A.  333. 
22G. 

Vol.1.  E 
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Of  the        it,  that  he  should  act  most  strictly  in  obedience  to  the  warrant  (a). 

INDEMNITY  »       i        i  /•  i  i  v  i       1 

TO  THE  And,  Iheretore,  wliere  a  warrant  was  to  take  up  a  disorderly 
MAGisTKATE,&c.  ^yon^a^,  and  the  officer  took  up  a  person  who  was  not  so,  and 
where  the  warrant  was  to  take  up  the  author,  printer,  or  publisher, 
but  the  officer  took  up  a  person  who  was  neither  author,  printer, 
nor  publisher  (6) ;  and  where  it  was  to  seize  stolen  sugars,  and  the 
officer  took  teas  (c),  the  officers  respectively  were  not  within  the 
protection  of  the  statute.  So,  if  the  officer  execute  it  out  of  the 
jurisdiction  of  the  justice,  or  the  constable's  own  precinct,  with- 
out being  expressly  directed  so  to  do  by  the  warrant,  he  is  liable 
to  be  sued  as  a  trespasser  (d).  And  where  the  constables,  in  order 
to  levy  a  poor's  rate,  under  a  warrant  of  distress,  granted  by  two 
magistrates,  broke  and  entered  the  house,  and  destroyed  the  win- 
dows, it  was  held,  that  they  might  be  sued  in  trespass,  without  a 
previous  demand  of  the  perusal  and  copy  of  the  authority,  on 
which  their  proceedings  were  founded  (e).  But  if  the  constable 
acts  bond  Jide,  and  with  an  lionest  opinion  that  he  is  discharging 
his  duty,  and  that  he  is  acting  at  the  very  time  in  obedience  to  the 
warrant,  he  is  entided  to  the  protection  of  the  statute  ;  and  where 
a  constable,  acting  under  a  warrant  commanding  him  to  take  the 
goods  of  A.  takes  the  goods  of  B,  he  was  heid  entitled  to  the  pro- 
tection of  the  nct(f).  A  constable  imprisoning  a  person  on  sus- 
picion of  felony,  without  any  reasonable  grounds  of  his  own  au- 
thority, without  any  warrant  or  charge  from  any  other  person,  is 
within  the  21  Jac.  ].  c.  12,  which  requires  the  venue  to  be  laid 
in  the  proper  county  (g). 

With  respect  to  the  person  who  may  be  considered  as  acting  by 
command  of  the  constable,  and  in  his  aid,  it  has  been  held,  that 
[     71     ]       if  a  person  procures  a  warrant  against  another,  and  points  out  the 
latter  to  the  constable,  he  is  entitled  to  the  protection  of  the  sta- 
tute, and  may  plead  the  general  issue,  and  give  the  special  matter 
•    in  evidence  {h).     A  gaoler  receiving  and  detaining  a  prisoner  under 


(a)  3  l^nrr.  17«a.   2  M.  &   S.  (c)  2  M.  &  S.  259. 

2(>0.    1 1  St.  Tr.  320.   3  B.  &  A.  (/)  3  B.  &  A.   330.      5  J.  B. 

333.  Moore,  322. 

(b)  3  Burr.  17G8.  ((/)  2   Stark.   445  ;     and    see 
(r)  2  Bos.  &  P.  1.j8.     2  M.  *^'  3  Esp.  22G. 

S.  2(J1;    but  sec  5  J.  B.  Moore,  (h)  3  Campb.   257;    and   see 
323.                                                  ,  2  Stark.  445. 
(d)  1 11.  B.  15.     5  East,  233. 
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a  warrant  of  magistrates,  is  entitled  to  the  protection  of  the  sta-        Of  thb 
tute,  in  having  tlie  magistrates  made   defendants  with   him  in  an       ''to'^the^ 
action  of  trespass  (a).  magistrate,&c. 

Though  the  statute  24  Geo.  2.  enacts,  that  no  action  shall  be 
brought  against  any  constable,  &.c.  yet  it  has  been  held,  that  the 
act  extends  only  to  actions  of  trespass  or  tort  (b).  And,  there- 
fore, where  an  action  for  money  had  and  received  was  brought 
against  an  officer,  who  had  levied  money  on  a  conviction  by  a  jus- 
tice, the  conviction  having  been  quashed,  it  was  holden  that  the 
demand  of  a  copy  of  the  warrant  was  not  necessary  (c).  If  a  con- 
stable acts  without  warrant,  the  statute  does  not  apply,  and  the 
action  against  him  may  be  brought  after  the  expiration  of  six 
months  {d).  In  cases  to  which  the  statute  applies,  if  the  plain- 
tiff's attorney  make  out  two  papers,  precisely  similar,  purporting 
to  be  demands  of  a  copy  of  the  warrant,  pursuant  to  the  sta- 
tute, and  sign  both  for  his  client,  and  then  deliver  one  to  the 
defendant,  the  other  will  be  sufficient  evidence  at  the  trial  (e). 


(fl)  Gow  C.  N.  P.  97.  (c)  Id.  ibid.     Bnl.  N.  P.  24. 

(b)  Bui.  N.  P.    24.      5  East,  (r/)  3  Esp.  Rep.  226.     Selw. 

122.      1  White,  W.  24.     Tidd,  N.  P.  Imprisonment,  II.  N.  15. 

33.     Selw.  N.  P.  3d  edit.  822.  (e)  2  Bos.  &  Pul.  39.    Tidd, 

n.  w.  34. 
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CHAPTER   III. 


OF  THE  EXAMINATION— RECOGNIZANCES—BAIL— 
COMMITMENT— HABEAS  CORPUS— AND  INCI- 
DENTAL PROCEEDINGS. 

Having  in  the  preceding  chapter  considered  the  arrest  of  the 
accused  party  before  indictment  found,  we  have  now  to  consider 
the  time  when  the  offence  is  to  be  investigated  by  the  magistrate — 
the  examinations  before  him — the  discharge  of  the  prisoner,  in 
case  his  innocence  is  manifest — the  recognizances  to  prosecute 
and  give  evidence — the  certifying  of  the  examination  and  re- 
cognizance— the  baihng,  or  commitment  of  the  prisoner,  and 
the  relief  from  imprisonment  by  habeas  corpus. 

Time  of  examU       We  have  seen  that  it  is  the  duty  of  the  officer  to  bring  the  party 
nation.  accused  within  a  reasonable  time  after  the  arrest,  before  the  proper 

magistrate,  in  order  that  he  may  be  examined,  and,  after  due  in- 
vestigation, discharged,  bailed,  or  committed  (a).  It  then  be- 
comes the  duty  of  the  magistrate  to  take  and  complete  the  ex- 
r  73  ]  amination  of  all  concerned,  and  to  discharge  or  commit  the  indi- 
vidual suspected,  as  soon  as  the  nature  of  the  case  will  permit  (b), 
but  he  is  allowed  a  reasonable  time  for  this  purpose,  before  he 
makes  his  final  decision.  A  commitment  for  further  examina- 
tion, must  not  be  made  use  of  as  a  commitment  for  trial,  and 
the  examination  must  take  place  in  a  reasonable  time,  otherwise 
an  action  will  lie  against  the  magistrate  (c). 

It  seems  to  have  been  formerly  supposed,  that  the  law  intends 
three  duys  to  be  sufficient,  and  that  a  magistrate  cannot  justify  the 


(a)  Ante,  59.     2  Hale,  1-20.  (c)  3  Dow's  Rep.  184.  and  id. 

lb)  Fortes.  142,  3.  and  other     Index,  Commitment. 


cases  in  the  following  notes. 
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detainer  of  a  party  sixteen  or  twenty  days  under  examination  (a%         Time  of 


EXAMINATION* 


But  there  appears  to  be  no  precise  limitation  of  the  time,  which 
must  depend  on  the  circumstances  of  each  particular  case  ;  and  in  ^ 
the  practice  of  the  best  regulated  police  offices,  there  are  many 
instances  of  prisoners  being  detained  much  more  than  twenty 
days,  between  their  first  being  brought  before  a  justice,  and  their 
commitment  for  trial,  and  being  brought  up  for  examination 
several  different  days  during  the  interval  (6). 

If,  when  the  party  is  first  brought  before  a  magistrate,  he  finds 
that  it  is  necessary  to  inquire  further  into  the  case  before  he  dis- 
charges or  commits  him,  he  may  from  time  to  time  verbally  re- 
mand him  into  custody,  and  a  written  warrant,  or  authority,  is 
unnecessary  (c),  but  it  is  usual,  when  the  party  is  detained  for 
examination,  or  re-examination  till  another  day,  to  make  out  a 
zeritten  warrant  for  that  purpose  (d),  w  hich  need  not  state  the 
crime  of  which  the  party  is  accused,  for  it  may  not  always  be 
proper  to  let  the  peace  officer  know  the  crime  on  account  of  which 
he  is  detained  {e).  And  even  after  the  magistrate  has  determined 
on  committing  the  party,  he  may  verbally  authorize  the  constable 
to  detain  him,  until  he  can  make  out  his  mittimus  (/). 

But  it  is  said  to  be  the  usual  practice,  at  the  present  day,  to  [  74  ] 
commit  from  three  days,  to  three  days,  by  a  written  mittimus, 
though  where  the  prisoner  is  remanded  only  for  a  single  day,  it 
may  be  done  by  parol  (g).  It  has  been  said  that  the  magistrate 
ought  not  to  detain  him  in  prison,  in  his  own  house,  but  should 
send  him  to  the  common  gaol  of  the  county,  for  otherwise,  when 
the  justices  come  to  deliver  the  gaol,  he  is  not  in  the  gaol,  and 
may  not  be  delivered,  and  so  shall  lie  longer  than  is  reasonable  (h). 
But  according  to  other  authorities,  because  it  may  be  unseasonable 
to  take  the  information  and  examinations  presently,  or  possibly  it 


(a)  Cro.  Eliz.   829.     1    Hale,  pass,  D.  3.     Dick.  J.  Esannna- 

585,  6.    2  Hale,  120,  1.    Hawk,  tion,  HI. 

b.   2.  c,  16.  s.   12.        Dick.   J.  (d)  See  forms  post,  last  vol. 

Examination,  III.  (e)  Bac.  Ab.  Trespass,   D.  3. 

(6)  Dick.  J.  Examination,  III.  (/)  7    East,    533.      3  Smith, 

3  Dow's  Rep.  160.  183.  186.  513.     2  Hale,  122. 

(c)  Moore,  408.    I  Hale,  585.         (g)  Dick.  J.  Examination,  IH. 
S  Hale,  120.      Bac.  Ab.  Tres-  (A)  Cro.  Eliz.  830. 
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Time  of 
examination. 


may  take  longer  time,  the  prisoner  may  be  continued  in  the  cus- 
tody of  the  officer,  or  may  be  detained  in  the  justice's  house,  or 
commilted  to  some  near  safe  place  of  custody  till  the  final  exami- 
nations can  be  completed  (a).  It  seems  more  reasonable  that  the 
time  for  the  full  investigation  of  the  case  and  final  decision  of  the 
magistrate  should  depend  on  the  circumstances  of  each  case,  than 
that  he  should  be  restricted  to  any  particular  time,  as  a  general 
rule ;  for  either  the  prisoner  or  the  accuser  may  be  unable  to  bring 
forward  his  evidence  immediately,  and  the  conjpelling  the  magis- 
trate to  discharge  or  commit  within  any  limited  time  might  be 
prejudicial  to  the  purposes  of  justice. 


Proceedings    on 
examiuation. 


An  attorney,  or  even  counsel  for  the  party  accused,  has  no  right 
to  be  present  at  the  time  of  the  examination  of  the  latter  (6). 
The  court  will  grant  a  habeas  corpus  to  the  warden  of  the  Fleet, 
to  take  the  body  of  a  debtor  confined  there  before  a  magistrate, 
to  be  examined  from  time  to  time  respecting  a  charge  of  felony 
or  misdemeanor  (c). 


Examination  to 
be  put  into  writ- 
ing, &c. 


[     75     ] 


The  examination  of  the  accuser,  of  his  witnesses,  and  of  the 
prisoner,  are  principally  regulated  by  the  statutes,  1  &  2  P.  &  M. 
c.  13.  s.  4.  and  the  2  &  3  P.  &  M.  c.  10  {d).  By  the  former  of 
these  it  is  enacted,  "  that  the  justices,  or  one  of  them,  being  of 
"  the  quorum,  when  any  prisoner  is  brought  before  them,  for  man- 
"  slaughter,  or  felony,  before  any  bailment  or  mahtprize,  shall 
"  take  the  examination  of  the  prisoner  and  information  of  them 
"  that  bring  him,  of  the  fact  and  circumstances  thereof,  and  the 
"  same  or  as  much    thereof  as    shall  be  material   to  prove   the 

felony,  shall  put  in  writing  before  they  make  the  same  bailment, 
"  which  examination,  together  with  the  said  bailment,  the  justices 
"  shall  certify  at  the  next  general  gaol  delivery  to  be  holden 
"  within  the  limits  of  their  commission."  This  act,  it  will  be 
observed,  relates  only  to  proceedings,  previous  to  the  admission 


<i 


(a)  2  Hale,  120.  1  Bale,  585. 
Moore,  41)8.  See  the  form  of 
commitment  for  further  exami- 
nation, Burn,  J.  Commitment. 
Toone,  103,  Dick.  J.  Commit- 
ment, V[[.  Post,  last  vol. 

(6)  1  Earn.  &   Cres.    37.     2 


Dow.  &  Ryl.   80".     3  B.  &  A. 
432.     1  Chitty's  Rep.  218. 

(c)  5  B.  &  A.  730. 

(d)  See  the  object  and  opera- 
tion of  these  statutes,  comment- 
ed upon  in  Lamb's  case,  2  Leach, 
552. 
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of  a  party  suspected  to  bail ;  but  the  2  &  3  P.  &  M.  c.  10,  after     Examination 

reciting  this  defect,  and  that  the  powers  granted   by  the  former     writing  &c. 

statutes  were  as   necessary,    or  rather  more,  before  committing, 

than  bailing,  the  defendant,  enacts,  "  That  from  thenceforth  the 

"  justice  or  justices  before  whom  any  person  shall  be  brought  for 

"  manslaughter  or  felony,  or  for   suspicion   thereof,    before   he 

*'  or  they  shall  commit,  or  send    such  prisoner  toward,  shall  take 

"  the  examination  of  such  prisoner,  and  information  of  those  that 

"  bring  him,  of  the  fact,  and  circumstance  thereof,  and  the  same 

"  or  as  much   thereof,  as  shall   be  material   to   prove  the  felony, 

"  shall  put  in  writing  within  two  days  after  the  said  examination, 

"  and  the  same   shall  certify,  in  such  manner  and  form,  and  at 

"  such  time  as  they  should  and  ought  to  do,  if  such  prisoner,  so 

*'  committed,  or  sent  to  ward,  had  been  bailed,  or  let  to  main- 

"  prize,  upon  such  pain,  as  in  the  said  former  act  is  limited  and 

appointed  for  not  taking,  or  not  certifying,  such  examinations, 

as  in  the  said  former  act  is  expressed." 

By  the  statute  24  Geo.  2.    c.  55.    s.  1  (a),  where   a  warrant   is   Proceeding  as  to 
backed,  and  the  prisoner  is  taken  in  a  county  in  England,  different   where  wanaut  ef 
from  that  in  which  the  offence  is  supposed  to  be  committed,  he  is  ^^^^^  '^  backed, 
to  be  taken  before  a  justice  of  the  county  or  place  where  he  was  ap-        [    76     ] 
prehended,  and  if  the  offence  was  bailable,  and  bail  to  the  satisfac- 
tion of  such  justice  be  given,  he   must  take  the  recognizance  and 
deliver  the  same,  together  with   the   examination  or  confession  of 
the  prisoner,  and  all   other  proceedings   relating  thereto,  to  the 
officer  who  apprehended  him,  who  is  to  deliver  the  same  to  the 
clerk  of  assize,  or  clerk  of  the   peace,  of  the  county,  or  place, 
where  the  defendant  is   by  the   recognizance   to  appear,  and  such 
recognizance,  examination,  or  confession,  are  declared  to  be  valid. 
There  is  a    similar  provision,  where  a   party  is  apprehended   in 
one   county  of    Ireland,  for   a   supposed  ofl'ence,  committed  in 
another(6).     It  should  seem  however,  that,  independently  of  these 
modern  statutes,  the  magistrate  of  the  county  where  the  party  is 


(a)  See  Dalt.  J.   c.  111.      2  similar  provision  in  44  Geo.  3. 

Hale,  285.     The   word   "and"  c.  92.  s.  1. 

appears   to  be   omitted  in    the  {b)  44  Geo.  3.  c.92. 
first  section  of  this  act.     See  a 
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Pnoc  EEniNG      apprehended,  has  power  to   take  the  examinations,  though  they 
EXAMINATION     m'ght  uot  huve  beei;  so  available  in  evidence («). 


Sninmoning  wit-         The  magistrate  having  by  these  statutes  authority  to  examine  the 
party  bringing  the  offender,  which   expression  is  construed  to  in- 
cujde  as  well  the  accuser,  as  all  witnesses  in  support  of  the  charge, 
as  incident  to  this  authority,  has  a  power  to  bring  before  him  all 
persons  who  appear  upon  the  oath  of  the  informer,  or  who  may 
occur  to  the  magistrate  himself,  to  be  material  witnesses  for  the 
prosecution,  and  for  this  purpose  may  issue  his  warrant  to  a  con- 
stable, requiring  him   to  cause   the  witness   to  appear  before  the 
magistrate,  and  give  evidence  {b).     And   it   should  seem  that,  if 
the  witness  refuse  to  attend,  he  may  be  brought  by  the  officer  be- 
fore the  magistrate,  who  also  has  power  to  bind  him  over  to  give 
r     77     1       evidence,  or  to  commit   him  in   case  of  his  refusal  (c).     And  it 
should  seem  that,  upon  the  reasonable   request  of  the  defeudant, 
the  magistrate  has  a  similar  power  to  bring  before  him  any  witness 
who  may  be  able  to  give  material  evidence  in  his  behalf(</).     And 
on  the  application  and  notice   of  two  inhabitants   of  a  parish,  a 
constable  may  be  compelled  to  appear  before  a  magistrate  to  enter 
into  a  recognizance,  to  prosecute  a  party  for  keeping  a  disorderly 
house  within  the  district  (e). 

Mode  of  exami-       It  is  to  be  observed,  that  the  first  of  these  statutes  (f)  on  which 
nation  of  accuser     ,,  ^  ...^  ^i-jji-.^i  j 

and  witnesses.       the  law  of  exammation  is  at  present  rounded,  directs  the  proceed- 
ings  before  the  party  suspected  can  be  admitted  to  bail,  and  the 


(a)  2  Hale,  285.  Dalton,  J.  before  him,  and  who  refuses  to 
c.  111.  appear  at  the   sessiorhs  to  give 

(b)  Dalt.  J.  c.  164.  \i  M.  &  evidence,  or  to  find  sureties  for 
S.  1.  Burn,  J.  Examination,  her  appearance.  But  Shuttle- 
Williams,  J.  Examination.  See  worth  (page  8  &  9,)  says,  it  is 
form,  post,  last  vol.  a  matter  of  great  doubt  to  the 

(f)  2  Hale,  282.   3M,&S.  1.  most   experienced    magistrates. 

Hawk.  b.  2.  0.8.  s.  58.  Bac.Ab.  v-hether  they  have  the  power  of 

Evidence,   D.      Dalt.  J.   c.  164.  issuing  warrants   to  compel  the 

Dick.  J.   Examination,  II.  appearance  of  witnesses,  if  the 

{d)  3  Inst.  70.     1  Anne,  st.  2.  summons  be  disobeyed. 

0.   9.     4  Bla.  Com.    359.      Ac-  (e)  25  Geo.    2.    c.    36.    s.    5. 

cording  to  3  M.  &  S.  1.  a  justice  See  further  proceedings  directed 

of  the  peace  may  commit  a  feme  by  58  Geo.  3.   c.  70.    s.  7.     See 

covert  who  is  a  malciinl  witness  form  of  notice  post,  last  vol. 

upon  a  charge  of  felony  brought  (/)  1  &  2  P.  c'v:  M.  c.  13, 


OF    THE    EXAMINATION,    8cc.  ^^^ 

last {rt")  extends  the  same  provisions  to  cases  where  lie  is  commit-        Mode  of 

^     '  '^  .  EXAMINATION 

ted(/;).     It  is  necessary  for    a  justice,  when   acting    under   their  of  accuser  anu 

■    1         1  1  1  i        tl      ■  WITNESSES. 

authority,  to  attend  with   the  most  scrupulous  exactness  to  tlieir 
directions  ;  for  if  the  statements  of  the  parties  are  informally  taken, 
they  will  not  be  admissible  in  evidence,  or,  at  least,  will  receive 
no  additional  sanction   from   the  acts  just  mentioned,  and  which 
they  would  otherwise   confer  (c).     The  accuser  and  his  witnesses 
must  be  ready  to  confront  the  prisoner,  in  whose  presence  the  evi- 
dence  must  be  given.     Before   the   statements  of  the  prosecutor 
and  his  witnesses  are  reduced  into  writing,  it  is  advisable   for  the 
magistrate  to  hear  their  narrative  in  the  common  way  of  relating 
events  :  by  which  means  he  will  be  put  in  full  possession  of  all  the 
circumstances  of  the  case,  and  often  enabled  to  discover,  by  the 
manner  of  the  parties,  whether  they  are  speaking  truth,  or  com- 
bining in  the  assertion   of  falsehood  (<f).     The  informant  and  his 
witnesses  are  then  to  be  sworn,  if  Christians,    on  the  Evangelists,       [     78     ] 
if  Jews,  on   the   Old  Testament,    and   if  of  any  other  faith,  ac- 
cording to  the  ceremonies  which  it  prescribes  (e).    The  usual  form 
of  oatli  on  this  occasion  is,  "  You  shall  true  answer  make  to  such  ' 

questions  as  shall  be  demanded  of  you  :  so  help  you  God."  An 
oath  in  some  form  or  other  is  absolutely  necessary,  or  the  examina- 
tions of  the  informant  and  his  witnesses  cannot,  under  any  circum- 
stances, be  received  in  evidence(y);  and  consequently  the  affirma- 
tion of  a  quaker  will  not  suffice  (g).  And  if  a  magistrate  were  to 
commit  without  an  oath  made  before  him,  he  would  be  liable  to 
an  action,  if  the  prisoner  were  acquitted  (A).  Even  a  peer  cannot 
be  admitted  to  give  evidence  upon  his  honor  (/').  When  they  are 
thus  sworn,  the  justice  inquires  the  names  and  additions  of  the 
parties  whose  depositions  he  is  about  to  receive,  and  if  the  pro- 
secutor acts  in  any  official  capacity,  his  office,  as  well  as  those  of 

(a)  2  &  3  P.  &  M.  c.  10.  (e)  See   post,  as  to  evidence, 

(b)  2  Leach,  562.    See  obser-      oh.  xvi. 

ration    on  these   statutes  in  ge-  (/)  Dalton,  J.     c.  164.  s.    3. 

neral,  2  Leach,  555.  1  Hale,  586.     Dick.  J.  Examln- 

(f-)  1  Leach,  501,  2.    2  Leach,  ation. 

561.  (g)  See  post,  ch.  xiv.  on  Evi- 

{d)  Dick.  J.  Examination.  As  dence,    and  7  c*v:  8  W.  3.  c.  34. 

to  the    duties  of  the  magistrate  (A)  1  Hale,  586.     Dalt.  J.   c. 

as  to  taking  the  examination  in  164.     1  Leach,  202,  309.  2  T.  R. 

general,    see   Gisb.    Duties    of  225.231.     Comb.  359. 

Man,  vol.  i.  402;  (?)  Dick.  J.  Examination,  TIL 
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Mode  of        the  prisoner.     His  next  duty  is  to  reduce  the  examination  of  eacli 

EXAMINATION  r>      t  ,  •  •    •  -  ,    •  ,   •         i,-     •,   i 

OF  ACCUSER  AND  ©I  the  dcponents  nito  writing,  in  a  plain  and  intelligible  manner, 
WITNESSES.       jjj^j  ^g  nearly  as  possible  in  the  language  in  which  the  first  narra- 
tion was  delivered  (a).     According  to   the  directions  of  the  sta- 
tutes, all  the  facts  and  circumstances  are  to  be  inserted  which  are 
necessary  to  prove  the  felony,  and  the  corpus  delicti  should  appear 
on   the    face   of    the  depositions ;  for,  if  this  be  properly  done, 
though   the  commitment   should  be  informal,    the   prisoner  will 
not   be   discharged    on   the   ground   of  the   defect  in   the   mitti- 
mus (b).      Though   the  words  •'*  them  that    bring    the    prisoner" 
includes    not    only   the     prosecutor,     but  those    whom    he  can 
L     79     ]       bring  forward   to  sustain   his  charge  (c)  :  none  ought  to  be  ex- 
amined but   those  who  are  competent  to  give  evidence  (d).     It  is 
absolutely  necessary,    that    the   testimony  of    the  accuser  and  his 
witnesses  should  be  taken  in  writing,  or  it  will  be  of  no  effect  (e). 
All  this  must  be  done  in  the  presence  of  the  party  accused,  in 
order    that    he    may  have   the  advantage  of  cross-examining  the 
witnesses,  and  contradicting  their  testimony,  or  the  examinations 
cannot  be  received  in  evidence  as  if  taken  in  pursuance  of  the 
statutes  (f) ;  though  if  the  party  were  under  apprehension  of  ap- 
proaching dissolution,  it   may  be  read   as  a  declaration  made  in 
extremis  (g).   Though  the  statutes  merely  require  the  examinations 
to   contain  "  so  much  thereof  as  may  prove  the  felony,"  it  is  very 
desirable    that  the  whole  statement  in  all  its  circumstances  and 
bearings  should  be  thus  secured,  and  not  merely  so  much  as  will 
serve  to  shew  that  it  comes  within   the  jurisdiction  and  justifies 
the    commitment  of  the  magistrate.     This   is  very  important,  in 
order  that  the  witnesses  may  be  tied  down  to  their  first  narration, 
and   not  left  open  to  the  influence  of  those  impressions  either  of 
pity  or  of  revenge,  which  may  affect  them  during  the  interval  (/<). 
And  though   the  words  of  the  statute  seem  only  to  include  of  ne- 
cessity the  testimony  adduced  in  support  of  the  charge,  the  justice 


(a)  Leach.  202.  309.    Dick.  J.  503,  note   a.  o6l.     5  Mod.  163, 

Examination,  I.  1G4. 

(6)  3  East,  157.  (g)  1  Leach,  500.  503,  note  a. 

(c)    1   Hale,    586.      DaU.   J.  561.     5  Mod.  163,  164 ;  and  see 

eh.  164.  post,    eh.  xiv.   as   to   Evidence, 

(f/)  See  post,    ch.    xiv.    as  to  where  this  subject  is   fully  dis- 

Evidence.  cussed. 

(e)  1  Leach,  202.  309.  (/*)  Dick.. J.  Examination,  T. 

(/)  1  Leach,   202,    809.  500.  Gisb.  Duties  of  Man,  vol.  i.  402. 
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ought  to  take  and  certify,  as  well  the   information,    proof,  and       Mode  of 

»  •"  .  J  1  •    1  EXAMINATION 

evidence  which  tend  in  favor  of  the  prisoner,  as  those  which  are  qp  accuser  and 
brought  forward  against  him  {a).     And  though  formerly  his  wit-      witnesses. 
nesses  could  not  be  examined  upon  oath  (b),  they  are  now  placed 
on  a  footing  with  those  whom  the  prosecutor  adduces  (c).     The 
witnesses,  especially  if  they  appear  unwilling,  should  be  examined      [     80    ] 
separately  ;  and  no  one  who  has   already  passed   his  examination 
should  be  permitted,  if  it  be   possible  to  avoid  it,  to  inform  any 
other  who  has  yet  to  undergo  that  process,  to  what  particulars  his 
discoveries  have  extended.     By  this  means,  a  conspiracy  to  over- 
whelm a  prisoner  will  probably  be  detected,  and  undue  motives  to 
favor  him  from  interest  or  pity  will  be  prevented  from  obstructing 
the  progress  of  justice  (d). 

The  formal  mode  of  taking  down  the  examinations  is  as  follows.  How  to^  t^ake 
"  The  examination  of  A.  B.  of,  &c.  taken  on  oath,  &c."  But  mination. 
if  the  original  information  and  evidence  taken  before  the  warrant 
was  issued,  contain  a  complete  case,  it  is  the  practice,  after  re- 
swearinp-  the  accuser  and  witnesses,  to  read  over  their  former  de- 
poshions  in  their  presence  and  that  of  the  prisoner,  and  then  to 
state  to  the  latter,  that  he  is  at  liberty  to  ask  the  prosecutor  and 
witnesses  any  questions  respecting  the  charge  against  him ;  and, 
if  he  declines  so  doing,  the  examinations  are  not  again  gone 
over,  but  a  fresh  jurat  is  made  to  them  ;  and  this  even  before  a 
fresh  magistrate.  The  papers  are  then  to  be  signed  by  the  parties 
deposing,  and  also  by  the  justice  before  whom  they  are  taken  ; 
but  these  formalities  are  not  absolutely  requisite  (e).  The  deposi- 
tions at  the  police  office.  Bow  Street,  are  generally  taken  in  a 
book,  and,  when  completed,  a  fair  copy  is  made  while  the  parties 
wait,  and  then  all  of  them,  as  well  as  the  magistrate,  again  au- 
thenticate them  by  their  signature. 

Before  the  statutes  of  Philip  &  Mary,  depositions  thus  taken  How  far   exami- 

.  ,  nations  of  accuser 

before  justices  of  the  peace,  in   the  county  where  a  felony  was  or  witnesses  are 

committed,  were  not  admissible  in  evidence  even  when  death  or  ^^'^  ^"'^®* 


(a)  Dalt.  J.  c.  105.  {(T)  Dick.  J.  Examination,  II. 

lb)  Dalt.  J.  c.  165.  (e)  1  Leach,    458.     2  Leach, 

(c)  1  Ann.  St,  2.  c.  9.  4  Bla.     854. 
Com.  3G0. 
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How  FAR        some  absolute  necessity  prevented  the  witness  from  attending  (a)t 

EXAMINATIONS  .  ... 

OF  ACCUSER  OR  And,  cvcn  now,  they  cannot  be  received  on  the  trial,  without  first 
EvujENCE.'"^  proving  on  oath  to  the  satisfaction  of  the  court,  that  the  deponent 
is  dead  {b),  or  not  able  to  travel  (c),  or  that  he  is  kept  away  by 
the  means  and  contrivance  of  the  prisoner  {d).  It  must  also  be 
shown  that  the  documents  produced  in  evidence  were  the  same, 
without  alteration,  as  those  which  were  sworn  before  the  magis- 
trate (e).  It  is  also  to  be  observed,  that  these  statutes  relate  only 
to  manslaughters  and  felonies ;  and,  therefore,  the  depositions 
cannot,  in  any  case,  be  given  in  evidence  on  an  indictment  for  a 
misdemeanor,  as  in  an  information  for  publishing  a  libel,  or  in  an 
appeal,  which,  though  the  object  of  it  is  capital,  is,  in  form,  a 
civil  proceeding  {f).  And  a  conviction  for  treason,  or  petit  trea- 
son, cannot  be  grounded  on  their  production  {g)  ;  but  they  may 
be  received  on  an  indictment  for  the  latter  offence,  as  a  ground 
for  a  conviction  of  murder  (^),  which,  as  we  shall  see  here- 
after, may  be  obtained  on  a  prosecution  for  the  more  aggravated 
ofl'euce  (/). 

As  informations,  when  regularly  taken,  are  evidence  against  a 
prisoner,  if  the  informant  dies  before  trial  ;  so,  on  the  other  hand, 
where  the  informant  himself  gives  evidence,  the  informations  may 
be  used  on  the  part  of  the  prisoner  to  contradict  his  testimony. 
One  of  the  objects  of  the  legislature  in  passing  the  statutes,  was 
to  enable  the  judge  and  jury,  before  whom  the  prisoner  is  tried, 
to  see  whether  the  witnesses  at  the  trial  are  consistent  with  the 
account  given  by  them  before  the  committing  magistrate  (k).  Thus 
[  82  ]  it  was  admitted  in  Lord  Stafford's  case  (/),  that  the  depositions  of 
a  witness  taken   before  a  justice  of  peace,  might  be  read,  at  the 


(a)  3T.  R.  710.  722.     5  Mod.  2  Hale,  52. 

1G4.     iSalk.  281.     Comb.  359.  ( /")  5  Mod.  1G3.    1  Salk.  281. 

(/>)  1  Leach,  12.   2  Leach,  854.  Coinb.  358.     1  Ld.  Raym.  729. 

Kel.  55.     1  Lev.  180.     1  8alk.  3T.  R.  710.  722. 

281.    1  Hale,  305.  580.    2  Hale,  (</)  Fost.    3;J7.     Hawk.  b.   2. 

52.   120.   284.     Dalt.  J.  c.   111.  c.  40.  s.  10.     As  to  treason,  see 

Bul.N.  P.  242.  2  Hale,  285.     Phil.  Ev.  103. 

(c)    Kel.   55.       1  Halo,    305.  {h)  1  Leach,  457.     Fost.  100. 

580.     2  Hale,  52.  284.  (i)   !d.  ibi<l.  post. 

((/)Kel.55.  Fost.  337.   Hawk.  {k)  2  Leach,  558. 

b.  2.  c.  40.  s.  15.  (/)  3  Harg.  Slate  Trials,   131. 

{e)    Kel.    55.     1    Hale,    305.  Ha«  k.  b.  2.  c.  40.  s.  22. 
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desire  of  the  prisoner,  in  order  to  take  off  the  credit  of  the  wit-        How  far 

,  I  1  •    ■  J     I  •  EXAMINATIONS 

iiess,  by  shownig  a  variance  between   the  depositions  and  the  evi-  of  accuser  or 

,  •  •  ^         •     A  WITNESSES   ARE 

dence  given  in  court,  viva  voce.  evidence. 

The  before-mentioned  statutes  of  PhiHp  and  Mary  direct  that 
the  justices   shall  put  the  examinations  in  writing  within  two  days 
after  the   same  are  taken,  and   siiall  certify  the  same  at  the  next 
general  gaol  delivery  within  the  limits   of  their  commission.     It 
often  happened,   before  the  statute  24  Geo.  2.  c.  55.  that  a  party 
accused  was  taken  and  examined  by  a  magistrate,  in  a  county  where 
the  offence  was  not  committed.     In  such  a  case  the  examhiations 
and  informations  were  transmitted  into  the  county  where  the  pri- 
soner was   indicted,  and  might  there   be  read  in  evidence  against 
him,   though   the  magistrate   had    not   original   cognizance  of  the 
offence  (a),  and   this    proceeding   is  now  established  by  the  last- 
mentioned  provision  (6). 

Though  the  examination  of  the  witness  duly  taken  in  writing, 
in  the  presence  of  the  prisoner,  may  be  received  in  evidence  on 
his  trial,  yet  it  cannot  be  offered  before  the  Grand  Jury  on  pre- 
ferring the  bill,  though  there  be  strong  grounds  of  suspicion,  that 
the  witness  has  been  since  tampered  with  on  behalf  of  the  pri- 
soner (c). 

Before  we  dismiss  the  subject  of  the  examination  of  witnesses.  Examination,  Sic. 
it  may  be  proper  to  consider  the  conduct  of  the  magistrate  in  ob-  ^  ^^ 
taining  the  evidence  of  accomplices  {d).  An  accomplice,  who 
has  been  admitted  by  the  magistrate  to  gire  evidence  of  his  know- 
ledge of  the  transactions,  is  not  thereby  necessarily  exempted  from 
prosecution  ;  and  it  depends  upon  his  making  a  full  disclosure  of 
the  joint  guilt  of  himself  and  his  companions,  whether  the  King's 
Bench  will  admit  him  to  bail  that  he  may  apply  for  a  pardon  (e). 
The   engagement  of  a  magistrate   to  an  accomplice,    that  if  he 


(a)  Dalt.  J.  c.  111.     2  Hale,  20  to  24.    And  see  post,  ch.  xiv. 

285.  on  Evidence. 

{b)  24  Geo.  2.  c.  55.  s.  1.  and  (e)  1  Leach,  115.    Cowp.  331. 

44  Geo.  3.  c.  92.  S.  C.  I  Leach,  155.    4  Bla.  Com. 

(c)  Leach,  514.  331.     Ed.  by  CUiristian,  note  G. 

(d)  As  to  this  evidence  in  ge-  Uick,  Scss.  428,  9. 
jicrul,  sec  Phillips  on  Evidcucc, 
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Examination,    will  give  his  evidence,  he  will  experience   favor,  is  merely  in  the 

&C.  OF  °  .  ^  .... 

ACCOMPLICE,     nature  of  a  recommendation  to  mercy,  for  no  aathorily  is  given  to 

a  justice  of  the  peace  to  pardon  an  offender,  and  to  tell  him  that 
he  shall  be  a  witness  against  others.  He  is  not  therefore  assured 
of  his  pardon,  but  gives  his  evidence  in  vincnUs,  in  custody  :  and 
it  depends  on  his  behaviour,  whether  he  shall  or  shall  not  be 
admitted  to  mercy.  A  justice  has  no  authority  to  select  whom  he 
pleases  to  pardon  or  prosecute,  and  a  prosecutor  himself  has 
even  less  power,  or  rather  pretence,  to  select  than  a  justice  of 
the  peace.  It  is  merely  an  equitable  claim  to  the  mercy  of  the 
crown,  from  the  magistrate's  express  or  implied  promise  of  an  in- 
demnity upon  certain  conditions  cf  a  most  candid  disclosure  (a). 
The  practice  of  the  London  Police  Offices  is  in  conformity  to 
these  principles  ;  for  it  is  not  their  custom  to  release  an  accom- 
plice, who  proposes  to  give  evidence  as  a  witness  against  his  asso- 
ciates, but  to  commit  him  for  the  felony;  in  which  case,  upon 
his  fully  disclosing  the  facts  upon  the  trial,  he  will  probably  re- 
ceive his  pardon.  In  order,  however,  to  avoid  collusion,  in  the 
testimony  between  the  parties  suspected,  the  accomplice  is  usually 
committed  to  the  house  of  correction,  and  the  others  to  the  county 
prison. 


Examination  of 
prisoner. 


[     84     ] 


With  respect  to  the  examination  of  the  prisoner  himself,  it  has 
been  observed,  that  the  statutes  of  Philip  and  Mary  were  the  first 
warrant  given  for  the  examination  of  a  felon  by  the  English 
law  (Z>).  For,  at  the  common  law,  the  maxim,  Nemo  tenehatur 
prodere  se  ipsum,  prevailed  in  its  full  strictness,  and  the  guilt  of 
an  offender  was  not  to  be  wrung  out  of  himself,  but  rather  to  be 
discovered  by  other  means  and  other  men  ;  and  though  the  statutes 
just  noticed  authorize  an  examination,  they  are  not  compulsory  on 
the  prisoner  to  accuse  himself  (c).  At  common  law,  his  volun- 
tary confession  was  always  available  in  evidence  against  him  {d), 
and  this  even  in  the  case  of  treason,  if  made  before  a  magistrate 
or  person  having  competent  authority  to  take  it,  and  proved  by 
two  witnesses  (e).     But  there  is  no  mode  of  extorting  such  con- 


(«)  Id.  ibid.  Dick.  Sess. 
428,  I). 

(h)  1  HIa.  C^oni,  .290.  Hac. 
Abr.  Hvidcuce,  L.  Kcl.  VJ. 
2  Loach,  Hoii. 


((•)  Dick  J.  Examhiation,  HI. 

(d)  Bac.    Ab.    Evidence,    L. 
2  Leach,  559. 

(e)  Fost.   210.    244.      4    Bla. 
Com.  357. 
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fession  or  other   statement  from  the  prisoner.     And,  indeed,  the     Examination 

'  ....  _        OF  PRISONER. 

examination  has  been  considered  rather  as  a  privilege  in  favor  of 
the  party  accused,  afforded  by  law  for  the   benefit  of  an  innocent 
man,  who,  perhaps,  may  on  examination  clear  himself  from  sus- 
picion, and  then  he  will  immediately  regain  his  freedom,  than  as 
any  additional  peril;  and  it  is  said,  that  in  case  of  felony,   the 
justice  of  peace  is    bound   to   take  his  examination  {a).     If   the 
magistrate  examine  the  prisoner  rather  as  a  witness  than  a  charged 
offender,  the  evidence  given  by  him,  although  no  threat  or  induce- 
ment was  held  out   to  him,  cannot  be  read  against   him  (h).     If 
the  examination,  previous  to  committal,  purports  to  have  been  taken 
OQ  oath,  evidence  upon  the  trial  of  the  prisoner  for  felony,  is  not 
admissible  to  shew  that  in  fact  the  examination  was  not  on  oath  (t). 
On   the  examination  of  the  defendant,  there  are  three  modes  of 
conduct  which    he   may  adopt ;  to  disclose  his  defence,  to  remain 
silent,  or  to  confess  himself  guilty.     If  he  has,  in  his  own  opinion, 
so  decisive  an  answer  to  the  charge,  as  amounts  to  a  physical  cer- 
tainty that  he  has  been  falsely  accused,  he   prefers  adopting  the 
first  course,  and  advancing  it  in  this  stage  of  the  prosecution,  to 
being  confined  in   prison   until  the  assizes,  or  even  calling  on  his 
friends  to  bail  him,  if  the  offence  alleged  is   one  in  which  that 
security  could  be  taken.      But  if  his  defence  amounts  to   more 
than  a  moral  certainty,  and   it  is  dubious  whether  it  would  make 
such  an  impression   as  to  secure  his  immediate  discharge,  it  may 
be  prudent  to  reserve  it  to  the  time  of  trial,  and  decline  answer- 
ing   any  questions,  which,     we    have  seen,    the    magistrate   has        L     ^^     J 
no  power   to   enforce  (d).     If  his  guilt  be  manifest,  and  there  is 
small  chance  of  acquital,  he  sometimes  prefers  making  a  frank 
confession,  which  is  the  only  circumstance  it  will  now  be  material 
to  consider. 

In  practice,  when  the  party  is  brought  before  the  magistrate, 
he  is  generally  cautioned  that  he  is  not  bound  to  accuse  himself, 
and  that  any  admission  may  be  produced  against  him  at  his  trial  (e). 
At  all  events,  no  improper  influence,  either  by  threat,  promise,  or 
misrepresentation,  ought  to   be  employed;  for  however  slight  the 


(n)  Fortes.  142.  (d)  Dick.  J.  Exainiuation,  111. 

(6)  Holt  C.  N.  P.  597.  (e)  Id.  ibid, 

(c)  1  Stark.  242. 
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Examination     inducement   may  have   been,  a  confession    so  obtained  cannot  be 
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received  m  evidence,  on  account  of  the  uncertainty  and  doubt 
whether  it  was  not  made  rather  from  a  motive  of  fear  or  interest 
than  from  a  sense  of  guilt  (a).  A  confession  so  obtained  is  not 
rejected  from  a  regard  to  public  faith,  but,  because,  when  forced 
from  the  mind  by  the  flattery  of  hope,  or  by  the  torture  of  fear, 
it  comes  in  so  questionable  a  shape,  that  no  credit  should  be  given 
to  it  by  a  jury  {b).  The  justice  should  also  be  upon  his  guard 
against  confessions  uttered  by  collusion.  A  remarkable  instance 
of  this  kind  deserves  to  be  mentioned,  as  singularly  illustrative  of 
this  caution.  Two  brothers  committed  a  robbery  in  a  dark  night 
to  a  large  amount,  and  fled.  A  younger  brother,  who  was  at  home, 
and  innocent,  in  order  to  favor  their  escape,  contrived  to  draw 
suspicion  on  himself,  and  when  examined,  dropped  hints  amount- 
ing to  a  constructive  admission  of  his  guilt,  which  he  refused  to 
subscribe.  On  this  he  was  committed  to  prison,  and  the  pursuit 
of  his  brothers  was  discontinued.  On  the  trial  he  proved  an  alibi 
on  the  clearest  evidence,  and  obtained  an  easy  acquittal.  In  the 
r  86  ]  mean  time,  the  actual  felons  had  safely  arrived  in  America  with 
their  plunder  (c).  If,  however,  by  means  of  a  confession  so 
unduly  obtained,  other  facts  are  brought  to  light,  they  may  be 
proved,  though  the  confession  itself  is  inadmissible  (d).  The 
magistrate  is  to  put  all  proper  questions  to  the  prisoner,  taking 
down  his  statement  in  writing  as  he  proceeds,  and,  after  closing 
his  examination,  should  read  over  the  whole,  and  ask  him  if  it  be 
true,  and  if  it  contain  any  admission,  should  then  require  him  to 
sign  it,  and  should  sign  it  himself  (e).  And  an  examination  thus 
taken  may  be  given  in  evidence  against  the  prisoner  on  his  trial  (J), 
though  not  against  any  other  persons  whom  he  may  have  inci- 
dentally accused  {g). 


(a)  1  Leach,  2G3.  291.  380.  2  Leach,  264.  and  id.  2Co,  n.  a. 
2  Hale,  284.  4  Bla.  Com.  357.  2  East,  P.  C.  G58.  Phil.  Ev. 
Phil.  Ev.  50,  1,  2.     Hawk.  b.  2.  51.     Uick.  8ess.  212. 

c.  4C>.  s.  3G.  («•)  Dak.  J.  c.  1G4. 

(b)  2 Loach,    2G3,    4.     Dick.  (f)  I  Halo,  58G. 

Sess.  21 1,  12.  ([/)  IJawk.  b,  2.  c.  40.  s.  31  to 

(c)  Ditk.  J.  Examination,  IIL  34. 
Id)  Hawk.  b.  2.  c.  4G.  s.  38. 
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Tlie  examination  of  the  prisoner  ought  not  to  be  upon  oath  («) ;       Mode  of 

...  EXAMINATION 

sind  when   thus  taken,  it   has  been  rejected  {b).     On  first  view  it    of  prisoner. 
might  appear  unreasonable  to   refuse  in  evidence   a  confession, 
made  under  this  sanction,  requiring  stricter  adherence  to  truth,  and 
which  would   otherwise  have  been  evidently  admissible  (c);  but  it 
must  be  remembered,  that  every  admission  of  the  prisoner  must,  in 
order  to  render   it  available,  be    purely  voluntary ;  and   that  the 
dread  of  perjury,  with  the  apprehension  of  additional  penalties  in 
case  he  deviates  from  the  truth,  may  create  an  influence  over  his 
mind,  which  the  law  is  particularly  scrupulous  in  avoiding.     The 
prisoner  ought,  therefore,  never  to  be  required  to  swear :  and  he 
ought  not  to  be  questioned  or  examined  by  the  magistrate  like  a 
common  witness  (d).     The  statutes  are  imperative  on  the  magis- 
trate, to  take  the  examination  in  writing  (e).     What  the  parly  ac- 
cused says  in  other  places,  may  undoubtedly  be  received  upon  rka 
voce  testimony  ;  but  as  the  law  requires  that  his  examination  shall        [     ^*      J 
be  reduced  into  writing,  and  returned  to  the  court;  the  particulars 
of  such  examination  cannot  be  given  in  evidence  viva  voce,  unless 
it   be   clearly  proved   that  in  fact  such  examination  never  was 
reduced  into  writing ;  for  it  would  be  permitting  the  negligence 
of  the  magistrate  to  operate   to   the   prejudice  of  the  prisoner ; 
as  a  witness,  by  selecting  only  part  of  what  had  been  said,  might, 
by  using   different  words,  give    a   different   colour  to  the  original 
statements  (y).     It  should  seem,   however,  that  if  it  be  proved 
that  the  examination  was    not    taken   in   writing,  parol  evidence 
of  the   prisoner's    declaration  is   admissible;    for    otherwise    this 
absurd  consequence  would  follow,  that  whatever  a  prisoner  says, 
when  not  before  a  magistrate,  would  be  admissible,  though  de- 
pending on  memory ;  but  the  moment  a  prisoner  was  introduced 
into   the  presence    of  a  justice,  nothing  that  he   might   disclose 
would  be  admissible,  though  taken  under  circumstances  of  the 
greatest  caution  and  solemnity  (g).     Therefore,   minutes  taken  by 
a  solicitor  for  the  prosecution,  on  the  examination  of  a  prisoner. 


(a)  1  Hale,  585.     2  Hale,  52.  Ante,  84. 

120.284.    Bac.Ab.  Evidence,  L.  (c)  2  Leach,  555.  4  Esp.  Rep. 

Burn,  J,  Examination.     Dick.  J.  172. 

Examination,  III.  (d)  Holt.  C.  N.  P.  597. 

(6)  Bui.  N.   P.  242.     Hawk.  (e)  1  Leach,  310, 

b.  2.  c.  4G.  s.  37.     Dick.  J.  Ex-  (/)  2  Leach,  310,  note  a. 

amination,  in.    1  Stark.  11. 242.  (g)  Id. ibid.  2  Leach, 039. 552. 

Vol.  I.  F 
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Mode  of       at  the  direction  of  such  magistrate,  may  be  read  in   evidence  on 

KXASIINATION  ,  .    ,  ,  r        I  I  •  ) 

OK  piMsoNER.  tlie  trial,  as  a  memorandum  to  rerresli  the  witness  s  memory^ 
though  not  signed  either  by  the  prisoner  or  the  magistrate  (a). 
And  the  signature  of  the  prisoner,  lliough  it  is  advisable  to  obtain 
it,  is  not  essentially  requisite  (Z>).  It  is  competent,  however,  for 
the  prisoner  to  retract  before  the  magistrate  his  admission  of 
guilt,  so  as  to  prevent  his  examination  from  being  read  in  evi- 
dence against  him,  under  the  statute  2  &  3  P.  &  M.  c.  10(c); 
but  still  the  previous  admission  may  be  given  in  evidence,  in- 
dependently of  the  statute,  as  a  confession  of  the  offence (<^/).  If 
after  the  examination  of  a  prisoner  before  a  magistrate  upon  a 
charge  of  felony  has  been  taken  down  by  the  magistrate's  clerk, 
and  it  is  read  over  to  him,  and  he  is  told  that  he  may  sign  it  or 
not  as  he  chooses,  he  declines  to  sign  it,  the  examination  cannot 
be  read  in  evidence  (e)  unless  he  says  it  is  true(y). 

if  there  be  more  than  one  person  accused,  it  is  of  evident 
[  ^^  ]  importance  that  all  of  them  should  be  examined  apart;  in  order 
that  an  opportunity  may  be  aiForded  of  detecting  any  variations 
in  their  story.  In  order  also  to  prevent  any  communication  be- 
tween them  previous  to  the  trial,  it  will  be  prudent  to  give  spe- 
cial directions  to  the  keepers  to  confine  them  in  different  parts 
of  the  prison  (g).  If  the  party  accused  decline  making  any 
defence,  the  magistrate  may  proceed  to  commit  him.  During  the 
whole  of  the  proceedings,  it  will  be  prudent  for  the  justice  to 
have  his  clerk,  or  other  intelligent  person  present,  in  order  that 
no  difficulty  may  arise  in  proving  the  identity  of  the  deposition, 
in  case  of  a  refusal  to  subscribe  it  by  a  witness  (//). 

Obstructing,  &c.       |f    pendin;?  the  examination,  the  prisoner  or  any  other  person 

justice  in  exaini-  .  ,  . 

nation,  how  pii-  insults  the  magistrate,  he  may  be  committed  for  the  obstruction 

of  justice,    as   this   is   an    indictable  offence ;    and   without   this 

power,    no    court  could   exist  (i).     Such   commitment,   however, 

cannot  be  to  detain  the  party,  until  he  retract  or  make  personal 

(a)  2  Leach,    C37.     Id.   55x  (/)  2  Stark.  403.  Lamb's  case, 

IG  How.  St.  Tr.  214.     Dick.  J.  Leach,  C.  L.  623. 

Examination,  111.  (y)  Dick.  J.  Examination,  III, 

(h)  2  Leach,  552.     Id.  G37.  (A)  Id.  ibid. 

(c)  2  Leach,  553,  note  a.  (/)   1  Stra.  421.     14  East,   85. 

.  (rf)  2  Leach,  552.  6T.  R.    530;    but   see    Peake's 

(e)  2  Stark.  4«3.  Rep.   (i2,  <>3,   n.     See   form   of 

inittinnis,  post,  last  vol. 
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SMbmission  for  the  offence  (a),  but  inust  be  for  a  time  certain  (/;), 
and  there  must  be  a  written  warrant  (c). 

The  examinations  thus   taken,  sliould  be  attached  to   the  in-  Examinations 
iormation  in   the  order  in  which  they  were   taken,  and  remain  m  and  kept,  and  the 
the  hands  of  the  magistrate  until  they  can  be  transmitted,  in  the  to"copv'«icr^*^* 
regular  course,  to  the  proper  officer  (J).     During  this  interval,  it 
is  his  duty  to  keep  them  securely,  and  not  to  suffer  them  to   be 
perused   by  anyone  not  properly  authorized  to  inspect   them(e). 
The  party  accused  himself  has  not,  in  cases  of  treason  or  felony, 
a  right  to  demand  a  copy  of  the  depositions  (/),  though  in  the 
former,  he   must  be  put  in  possession  of  a  list  containing  the 
names  of  the   witnesses  (g).     He  may,  however,    compel    their 
production     on    the     trial    by   serving    the    magistrate   with   a       [     89     1 
subpoena    to   produce    them.     But   even  after  an    acquittal   for 
felony,  it  is   not    usual    for    the    magistrate    to    allow    the    de- 
fendant   a    copy   of  the    proceedings    before    him    in    order    to 
enable    him    to   support   an    action    for    a    malicious    prosecu- 
tion.    But  the   Court    of  K.  B.   will,  by  rule,   compel    a   ma- 
gistrate  to  produce   examinations  on  a  trial  {h) ;  and  where  the 
plaintiff  in  an  action  on  a  deed,  has  had  the  same  t;iken  from  him 
under   a   warrant  against  him  for  felony,  the  court  will,  on  an 

(«)  14  East,  142.  the  original  must  be  produced  ; 

(6)  5  B.  &  A.  894,     1  Dowl.  and  in  1  Chitty  Rep.  G27,  it  was 

&  Ry,  559.  held,  that  a  mandamus  will  not 

(c)  Marsh.  377.     7  Taunt.  63.  lie    to    compel    a   magistrate   to 

(d)  Dick.  J.  Examination,  III.  produce   depositions   taken    bc- 

(e)  Id.  ibid.  fore  him  on  a  charge  of  felony, 
(/)  But     see     Barnes'    Rep.     for  the  purpose  of  founding  a:i 

46U,    9.     Action    for   malicious  indictment  of  perjury  against  Iho 

prosecution    and     imprisonment  deponents ;  the  magistrate  mn.st 

of  plaintift"  ordered  by  the  court,  be    subpo3naed    to    produce   thr^ 

that  the  original  information  bo  depositions   which  may  be  read 

produced   by  the  justice  before  in    evidence    before    the    grand 

whom  it  was  taken,  and  that  the  jury.     2  Chitty  liep.  229.   ruh; 

constable   should    produce     the  absolute  to  magistrates  and  con- 

original  warrant,   in    order  that  stables   to   produce    deed    of   a 

they  might  be  given  in  evidence  person  in  their  custody  for  fe- 

on    the    trial.       I  Strange,    V2G,  lony,  on  his  paying  the  expcnces. 

rule  granted  that  a  justice  pro-  1  Strange,  12(1,  supra,  IV'i. 
iinceii  faciat  (not  fjvod  produenf)        (£/)  4  T.  R.   GDI.    Phil.  I'^vid. 

an   examination   at  a  trial ;  be-  204. 

cause  an  examination  is  not  cvi-         (h)  1  Stra.  12(7.     In  case  they 

dence   of  itself  without  proving  have  been  destroyed,  when  purcd 

the   hand    of  the  party,  a,s  also  evidence  adtnissible,  2  }'.  &  C 

of  warrants  and   atlidavits,  and  494,  Post,  iiHii. 

1"  2 
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Examinations    afiidavlt  of  demand  upon  tlic  magistrate  and  constable  direct  them 

HOW  TO  r.E  lisri)  .         ,   .     .„  ,111 

AND  KEPT,  AND    to  givc  plaintiiT  a  copy  to   declare   on,  and  to  produce  tlie  deed 

^PAi{Tit:"To  ^    ^"  *^^^  trial,    plaintiff  undertaking  to  pay  the   expences  (a).     But 

COPY,  c^c.        when  the  prosecutor  or  his    solicitor   are  respectable,  it  is   usual 

for  the  magisti-ate  to   allow  them   copies    of  the  depositions,  in 

order  to  prepare  the  briefs  and  arrange  the  evidence. 

Of  discliaiging  |f   upQ^   the   examination    of  the  whole  matter,  it  manifestly 

the  prisoner.  '      •  >  j 

appears  that  either  no  such  crime  was  committed  by  any  person, 
or  that  the  suspicion  entertained  of  the  prisoner  was  wholly  ground- 
less, it  is  lawful  for  the  magistrate  totally  to  discharge  him,  with- 
out even  requiring  bail  (b).  A  magistrate  is  clearly  bound,  in  the 
exercise  of  a  sound  discretion,  not  to  commit  any  one  unless  a 
prima  facie  case  is  made  out  against  him  by  witnesses  entitled 
to  a  reasonable  degree  of  credit,  and  neither  an  attorney  or  a 
counsel  has  a  right  to  attend  on  the  examination  before  the  magis- 
-  trate,  either  on  behalf  of  the  prosecution  or  for  the  prisoner  (c). 
But  if  there  be  an  express  charge  of  felony,  on  oath,  against  the 
prisoner,  though  his  guilt  appear  doubtful,  the  justice  cannot 
wholly  discharge  him,  but  must  bail  or  commit  him;  and  it  is 
said,  that  if  a  person  be  killed  by  another,  though  it  be  per  in- 
fortunium or  even  se  defendendo,  which  is  not  properly  felony, 
yet  the  justice  ought  not  to  discharge  him,  for  he  must  undergo 
his  trial ;  and  therefore  must  be  sent  to  prison,  or  admitted  to 
bail  {d).  And,  in  modern  practice,  though  exculpatory  evidence 
is  received  at  the  instance  of  the  prisoner,  and  certified  with  the 
other  depositions,  unless  it  appear  in  the  clearest  manner,  that 
the  charge  is  malicious  as  well  as  groundless,  it  is  not  usual  for 
the  magistrate  to  discharge  bin),  even  when  he  believes  him  to 
be  altogether  innocent. 

Of  the  lecognl-       When  the  magistrate  has  concluded  the  examinations,  and  there 

zanccs  to   prose-        ^^1  .11  j^  11  • 

cute.  appears  to  be    probable  ground    to  suppose   that  the  prisoner  is 

guilty,  he  should   take  the  recognizance  of  the  prosecutor  to  ap- 
pear and  prefer  a  bill  of  indictment,  and  give  evidence  at  the  next 

(a)  2  Chit.  Rep.  229.  {d)  2  Hale,  121.     Hawk.  b.  1. 

(6)  4  Bia.  Com.  29(#.     Hav/k.  c.  29.     Id.  b.2.  c.15.     Dalt.  J. 

b.  2.  c.  15.  s.  1.     2  Hale,   121.  c.  1G4.  s.l.      Sed  vide  Dick.  J. 

1  Hale,  583.  Commitment,  II.  note  (a),  and 

(c)  Per  Baylcy,  J.  iBarn.  &  Bxamination,  III.     and  Homi- 

Cres.  50, 1.  cide,  III. 
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sessions  of  the  peace  or  gaol  delivery,  as  the   case  may  Tequire  ;         Of  the 

.  i/vAi      RECOOKIZANCES 

iuid  in  case  or  his  refusal,  may  commit  nim  to  gaol  {a).  And  to  pjiosecute. 
where  goods  above  the  value  of  c£20  have  been  obtamed  by  false 
pretences,  the  recognizances  should  be  in  double  the  value  of  the 
goods  (b).  A  recognizance  is  an  obligation  of  record,  entered 
into  before  a  magistrate  duly  authorized  for  that  purpose,  with 
condition  to  appear  at  the  sessions  or  assizes  (c).  The  party  need 
not  sign  this  recognizance,  but  the  record  thereof  is  afterwards 
made  out  on  parchment,  and  subscribed  by  the  justice  before 
whom  it  is  taken  (fZ).  But  it  is  a  matter  of  record  as  soon  as 
taken  and  acknowledged,  although  not  made  up  by  the  justice, 
and  only  entered  in  his  book  (e).  Where  the  offence  is  supposed 
to  have  been  committed  within  the  county  of  a  city  or  town 
corporate,  the  prosecutor  has  the  option  of  prosecuting  within 
that  jurisdiction,  or  at  the  sessions  of  oyer  and  terminer  for  the 
county  at  large;  but  if  he  prefers  the  latter,  then  he  must  enter 
into  a  recognizance  in  ^40  to  pay  the  extra  costs  thereby  oc- 
casioned, if  the  court  should  think  proper  if). 

In  case  of  prosecutions  for  grand  and  petty  larceny  or  other 
felony,  the  expences  of  the  prosecutor,  and,  if  poor,  a  remunera- 
tion for  his  loss  of  time,  are  provided  for  by  the  25  Geo.  2.  c.  36. 
s.  1 1.  18  Geo.  3.  c.  19-  s.  7.  38  Geo.  3.  c.  70.  s.  4.(g),  the  pro- 
visions of  which  acts  will  hereafter  be  more  fully  considered  (A). 

When  it  appears  from  the  examinations,  that  a  person  brought  Of  the  recogni- 
before   the  magistrate  as  a  witness,  may  probably  be  able  to  give  evilkuce!   ^ 
material   evidence  against    the    prisoner,  he    has,   in  the  cases  of 
manslaughter    and  felony,  by  the    express  provisions  of  the  sta- 
tutes   I  8c  2  Ph.  &  M.    c.  13.  s.  5,    and  2  &  3  Ph.  &  M.  c.  10. 
s.  2,  authority  to  bind  such  witness  by  recognizance  or  obligation       [01     ] 


ive 


(o)  1  Hale,  58G.     2  Hale,  52.  Toone,  3G8. 

121.     3M.  &  S.  1.     See  form  of  (d)  Dalt.  Just.  c.  176.      Dick. 

recognizance,   Burn,  J,   Exami-  Sess.   87.       Dick.   J.    Kecogni- 

nation  and  Recognizance.    Wil-  zance. 

liains,    J.    llecognizance,    post.  (e)  Dalt.  J.  c.  1G8.      Burn,  J. 

If   more    than    one     are  to   be  Recognizance, 

bound,  the  recognizances  should  (/)   38  Geo.  3.  c.  53,    s.  12. 

not  be  taken  separately.      Gibs.  4  East,  208.     Sec  forms   of  rc- 

Dutics  of  Man,  vol.  i.  41G.  cognizance,  post. 

(h)  30  Goo.  2.  c.  24.  S.2.  (r/)  Cro.  C.  C.  12. 

(0  Diuk.  Just.  Kccogniiianco.  (k)  Post. 
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Of  the         to  appear  at  the  next  general  gaol  delivery,  to  give  evidence  against 
^^^^o^cixE^^    the  party  itidicted ;  and  infants  and  married  women,  who  cannot 
EviDENcii.       legally  bind  themselves,  must   procure    others  to   be    bound   for 
them  (a).     And  if  the  witness   refuse  to  give  such  recognizance, 
the  magistrate  has  power  to  commit  liim,  this  being  virtually  in- 
cluded in  his  commission,  and  by  necessary  consequence  upon  the 
above-mentioned  statutes  (6),     This  doctrine  was  confirmed  in  a 
late  case,  where  a  married  woman  refused  to  enter  into  a  recog- 
nizance for  her  appearance  at  sessions,  to  give  evidence  against  a 
felon,    and    the    magistrate  committed    her,    and    the    Court  of 
King's  IJench    held   diat  the  connnitment  was  legal  (t).     But  a 
justice  of  the  peace  is  not  authorized  by  law  to  conmiit  a  witness, 
willing  to  enter  into  a  recognizance  for  his  appearance,  to  give 
evidence  ai^ainst  an  offender,  merely  because  such  witness  is  unable 
to  find  a  surety  to  join  him   in  such  recognizance,  nor  ought  the 
justice  to  require  such  surety :  the  party's  own  recognizance  (at  the 
peril   of  commitment)  is  all  that  ought   to  be  required  (d).    The 
espence  and  loss  incurred  by  the  witnesses,  if  poor,  in  afterwards 
attending  to  give  evidence,  is   to   be    repaid    them,  according    to 
the  regulations  contained   in   the   statutes   27  Geo.  2.  c.  3.  s.  3. 
18  Geo.  3.  c,  19.  s.  8.  and  58  Geo.  3.  c.  70.  (e),  which  will  be 
fully  considered  hereafter. 

Of  certifying  the  The  statutes  of  Philip  and  Mary  before-mentioned,  enact  that 
cxamiuailou,  &c.  ^j^^  J5,sticcs  who  bail  or  commit  for  manslaughter  or  felony,  shall 
certify  the  examination  and  recognizances  at  the  next  general  gaol 
delivery  to  Ije  holdcn  within  the  limits  of  their  commission.  But 
notwithstanding  the  latter  words  "  at  the  next  gaol  delivery," 
yet  for  petty  larcenies  and  small  felonies,  the  party  accused  may 
be  tried  at  the  quarter  sessions,  atid  the  examinations  and  recog- 
nizances may  be  certified  there  (/).  And  the  examination  and 
recognizances    taken  by  justices  in    one   county  upon    a   backed 

(a)  Sec  form  of  recognizance,  forms  of    warrants,  <^'c.     Imp. 

Burn,  .1.  Examination.     Id.  Re-  OH".  Coroners,  110,  111. 

cognizance.      Williams,   J.  lie-  (c)  3  M.  &  S.  1. 

cognizance.     Post,  last  vol.  (d)  Per  CJrahaui,  B.  Bodmin 

(/>)  3J\1.  &  S.  I.     1  Hale,  580.  Sum.  Assizes,  1817.     1  Burn,  J. 

2  liule,  121.  282.      Hawk.  b.2.  24th  edit.  1013. 

c.  «.    s.  5».        Bac.   Abr.  Evi-  (<;)  Cro.  C.  0.1«.   Post,  Chap, 

dcncc,    1).     Dick.   J.   Rccot,'ni-  XIV.  ou  Evidence, 

ssancc.      Ualt.   J.    c.  1G4.    IGt).  (/)  Dalt.  J.  c.  101.     Burn,  J. 

Dick.  Scss.  t39.  91.     See  Coro-  Exumiuution. 
ucrs,    similar    juriiidiction   and 
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warrant,  may  be  by  them  certified  into  another  county,  and  there  Of  ciiuxiFviNG 

'  '  J  J  '  THE    liXAWlNA- 

read  and   given  in    evidence  against  the  prisoner  (a).     Former!)'        tion,  &c. 
the  justice   used   personally  to    attend  with   the  informations,  in 
order  to  certify  them,  but  now  they  are  handed  over  by  the  clerk 
of  the  justices  to  the  clerk  of  the  peace  or  assizes. 

If  by  the  non-appearance   of  the  prosecutor  or  witness  at  the  ^^ '-■f.Jr^'*'^"^;  ^^^ 
trial,  his  recognizance  be   broken,  it  becomes  forfeited,  and  ab-  &c. 
solute,  and   being   estreated    (that  is,  taken  out  from  among  the 
other  records)  and  sent  up  to  the  Exchequer  (&),  the  party  becomes 
an  absolute  debtor  to  the  crown  for  the  sum  or  penalty  mentioned 
in  the    recognizance  (c).     As,   however,  the  non -performance  of 
the  condition  of  the  recognizance  is   frequently  owing  to  mere  in- 
attention and  ignorance,  the  4  Geo.  3.  c.  10,  empowers  the  barons 
of  the   Exchequer  to  discharge   any  person,  on  petition,  whom 
they  shall  think  a  fit  subject  for  favor  (J).     The  statute  38  Geo.  3. 
c.  52,  provides  for  the  forfeiture   and  estreating  of  recognizances, 
v.'here  the  prosecutor  does  not  proceed  in  pursuance  of  his  notice, 
to  try  in  the  county  at  large,  for  an  offence  committed  in  any  city 
or  town  corporate. 

The  magistrate  having  heard  the  examinations,  and  ascertained  Of  bailing. 
that  the  party  accused  is  not  entitled  to  be  completely  discharged, 
is  next  to  determine  whether  he  shall  bail  or  commit  him. 

Bail  is  a  delivery  or  bailment  of  a  person  to  bis  sureties,  upon 
their  giving,  together  with  himself,  sufficient  security  for  his  ap- 
pearance, he  being  supposed  to  continue  in  their  friendly  custody, 
instead    of  going  to  prison  (e).     As  more  immediately  connected 

(a)  Dalt.  J.  c.  104.     2  Hale,  (cZ)  See  post,  as  to  estreating 

285.     24  G.  2.  c.  55.    44 G.  3.  recognizances  of  bail;  and  Cro. 

C.92.  C.    C.    23     to   27.       Instances, 

{b)  It  seems  questionable  now  3  Price,  2G1.    6  lb.  102.    13  lb. 

whether  the   court  of  Quarter  299;  but  the  great  source  of  the 

Sessions  can  in   any  case,   sirco  general  authority  of  the  Exche- 

the  passing  of  the  3  G.  4.  c.  4G.  quer  to  discharge    estreated   re- 

(amended    by   4  G.    4.  c.   37.),  cognizances   is    a  writ   of  privy 

send  the  estreats  of  forfeited  re-  seal,  see  form  of  it,  13Price,  303. 

cognizances,  taken  before  them,  (c)  As    to   bail   in  general  in 

or  justices  of  the  peace,  into  the  criminal  cases,  see  4  Bla.  Com. 

Exchequer,  SCO  13  Price,  299.  ch.  22.      Hawk.     b.  2.    c.    15. 

(c)  Burn,  J.  Fines  and  Rt'cog-  2  Hale,  c.    15.     I'urn,  .1.  Biiil. 

nizancc.     Cro.   C.  C.  23.     Bac.  liac.  Ab.  Bail  in  Criminal  Cases, 

Abr.  Bail  in  Criminal  Cases,  L.  Com.  Dig.  Bail,  F.  1,  i.*v.c. 
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Of  bailing,     with   our  present  inquiries,  we  will   first  consider  the  power  of 
justices  of  the  peace,  and  the  incidents  of  their    authority  :  aiicf 
then    the  jurisdiction   of  other  magistrates    to  bail   the  supposed 
offender. 

In  what  cases  With  respect  to  the  cases  in  which  bail  is  allowable,  it  is  oh- 

and  who  may  ,11  1  •      j.-  •     1      j  » 

bail,  servable    that  at    common  law  no  justice,  or   indeed  any  court, 

could  bail  a  person  in  execution  on  a  judgment  or  conviction  for 
any  offence;  for  then  such  imprisonment  without  bail,  is  part  of 
the'  sentence   and    punishment,  and    this    is  the  existing  law  (a). 
Nor  will  a   court  between    conviction  and  judgment,  bail  the  of- 
fender wiihout   tiie  consent   of  the  prosecutor  (/;).     But  when  a 
party  was  arrested,    before   conviction,    by  the  ancient  common 
law,  all  felonies  were    bailable,  till  murder  was  excepted  by  sta- 
tute (c)  ;  so    that   persons  might  be  admitted  to   bail  before  con- 
viction in  almost  every  case  {d).     But  the  statute  of  Westminster, 
3  Edw.  1.  c.  15,  takes  away  the  power   of  justices  of  the  peace 
to  bail    in   treason,  and  in  several  instances  of  aggravated  felony. 
This  statute  enacts  that  such  "  prisoners  as  before  were  outlazced, 
and   tliey  which  have  abjured  the  realm,  provors,  and  such  as  be 
taken  with  the  mainour,  and  those  which  have  broken  the  king's 
prison,  thieves  openly  defamed   and  known,  and  such   as  be  ap- 
pealed by  provors,  so  long  as  the  provors  be  living,  if  they  be  not 
of  good  name  ;  and  such  as  be  taken  for  house-burning  feloniously 
done,  or  for  false  money,  or  for  counterfeiting  the  king's  seal,  or 
persons  excommunicate,  taken  at  the  request  of  the  bishop,  or  for 
iManifest  offences,  or  for  treason  touching  the  king  himself,  shall  be 
in  no  wise  replevisabie  by  the  common  writ,  nor  without  writ." 

"  But  such  as  be  indicted  of  larceny  by  inquests  taken  before 
sheriffs  or  bailiffs,  by  their  ofKce,  or  of  light  suspicion  or  for 
r  94  ]  P^tty  larceny,  that  amounteth  not  above  the  value  of  12c/l.  if  they 
were  not  guilty  of  some  other  larceny  aforetime,  or  guilty  of 
receipt  of  felons,  or  commandment;  or  force,  or  of  aid  in  felony 
done,  or  guilty  of  some  other  trespass,  for  which  one  ought  not 
to  lose  life  nor  member,  and  a  man  appealed  by  a  provor  after 
the  death  of  the  provor  (if  he  be  no  common  thief  nor  defamed), 

(a)  8  T.  II.  325.     4  Bla.  Com.  (0  (J  Edw.  1.  c.  9.    Com.  Dig, 

208.     1  Wils.  *2yi).  Bail,  IM. 

{b)  4  Burr.  25 13.  2539,  {d)  4  Bla.  Com.  21)8. 
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shall  from  henceforth  be  let  out  by  sufficient  surety,  whereof  the         In  what 

.„.,,,  ,  ,  ,      ,  .   ,  .     .  J  ^       f    .1      •        CASES   AND    WHO 

sheriff  will  be  answerable,  and  that  without  giving  aught  ot  their  ju^y  bail. 
goods. — And  if  the  siieriff  or  any  other  let  any  go  at  large,  by 
surety  that  is  not  replevisable,  if  he  be  sheriff,  a  constable,  or 
any  other  bailiff  of  fee,  which  hath  keeping  of  prisons,  and 
thereof  be  attainted,  he  shall  lose  his  fee  and  office  for  ever. — 
And  if  the  under-sheriff,  constable,  or  bailiff  of  such  as  have  fee 
for  keeping  of  prisons,  do  it  contrary  to  the  will  of  his  lord,  or 
any  other  baili.ff  being  not  of  fee,  they  shall  have  three  years  im- 
prisonment, and  make  fine  at  the  king's  pleasure. — And  if  any 
withhold  prisoners  replevisable,  after  that  they  have  offered  suffi- 
cient surety,  he  shall  pay  a  grievous  amerciament  to  the  king, 
and  if  he  take  any  reward  for  the  deliverance  of  such,  he  shall 
pay  double  to  the  prisoner,  and  also  shall  be  in  the  great  mercy 
of  the  king." 

The  statutes  23  Hen.  6.  c.9,  and  the  1  &  2  Ph.  &  M.  c.  13, 
contain  further  regulations  upon  this  subject :  and  the  latter  statute 
extends  the  power  of  bailing  to  justices  of  the  peace  (a).  The 
24  Geo.  2.  c.  55,  enacts,  that  w  here  a  warrant  has  been  backed, 
and  the  party  accused  has  been  taken  out  of  the  county  where  the 
supposed  offence  has  been  committed,  any  justice  of  the  county 
where  he  was  taken,  may,  if  the  offence  be  bailable,  take  bail ; 
and  the  same  provision  is  extended  to  Ireland,  by  44  Geo.  3, 
c,92.  s.  1;  and  the  45  Geo.3.  c.  9'2,  and  the  48  Geo.  3.  c.  58. 
s.  2,  enact,  that  where  the  offender  escapes  from  one  part  of  the 
United  Kingdom  to  tiie  other,  he  maybe  bailed  by  any  judge  or  [  95  ] 
justice  of  that  part  of  the  United  Kingdom  where  he  was  appre- 
hended, unless  the  judge  who  granted  tiie  warrant  has  written 
the  words  "  not  bailable'  on  the  back  of  the  process. 

•  We  may  therefore  consider  the  power  of  justices  to  bail  under 
the  three  following  heads  :  1st,  when  they  cannot  bail, — 2dly,  when 
they  have  a  discreiionari/  power, — 3dly,  when  they  must  bail. 

1st,  When  justices  cannot  bail.     It  may  be  collected  from  the  When  justices 
preceding  observations,  and  from  the  statute  3  Edw.  I.e.  15,  that  *^^""°^  ^^^^' 
justices    of   the    peace    cannot    bail   in    the    following    instances. 
Treason,  whether  relating  only  to   tiie  coin,  or  more  immediately 


(a)  Burn,  J.  JL>uil,  IV. 
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When  JUSTICES  aflTecting  the  person  of  Ins  majesty  (a).     Murder  (Z») — Homiculey 

CANNOT  BAIL.      -^     ,.,,,,  ,  ,  , 

ir  the  prisoner  be  clearly  the  slayer,  and  not  merely  suspected  to 
be  so;  and  this  is  said  not  to  be  bailable,  although  it  appears  to 
the  justice  that  the  killing  was  in  self-defence  (c) :  but  the  latter 
position  seems  questionable,  and  it  should  seem,  that  if  it  appear 
to  have  been  by  misadventure,  or  in  self-defence,  a  justice  may 
safely  liberate  the  party  on  his  finding  sufficient  sureties. 
Burglary  (c?) — felony  (e) — persons  committed  for  felony  who  have 
broken  prisons  if) — outlaws  (g) — persons  who  have  abjured  the 
[  96  ]  realm  (^) — approvers  (i) — persons  taken  with  the  mainour  or  in 
the  fact  of  taking  the  thing  stolen  {k) — persons  charged  with 
arson  (/) — persons  excommunicated  (ni) — forgers  (w) — horse- 
stealers (0) — persons  who  on  examination  confess  themselves 
guilty  of  the  felony  (p) — all  these  are  clearly  not  admissible  to 
bail  by  a  justice  of  the  peace. 


When  justices 
may  in  their  dis- 
cretiou  bail. 


2.  When  justices  may  in  their  discretion  bail.  The  cases  in 
which  it  is  in  the  discretion  of  the  justices  to  bail,  and  some  of 
which  are  enumerated  in  the  before-mentioned  statute,  3  Edw.  1. 
c.  15,  are,  thieves  openly  defamed,  and  known  (q) — persons 
charged  with  other  felonies  than   those  mentioned  in    the  statute 


(a)  4  Bla.  Com.  298.  2  Hale, 
134.     Burn,  J.  Bail,  IV. 

(b)  4  Bla.  Cora.  298.  2  Hale, 
139.  Burn,  J.  Bail,  IV.  Comb. 
298. 1 11. 

(c)  Id.  ibid.  2  Hale,  139. 
Hawk.  b.2.  c.  15.  s.  33,  4,  and 
sect.  a.  3.  Burn,  J.  Bail,  IV. 
Bac.  Abr.  Bail,  B,  Barlow,  J. 
51,  Dick.  .1.  Commitment,  II. 
n.  a.  Examination,  III.  Homi- 
cide, III.  and  IV. 

(d)  Comb.  106. 

(e)  It  appears  from  2  T.  R. 
•77,  that  the  Court  of  King's 
Bench  will  not  in  general  bail 
where  a  party  is  committed  for 
felony  on  a  sufficient  commit- 
ment or  depositions. 

(/)  4  Bla.  Com.  298.  Hawk, 
b.  2.  c.  15.  s.  42.  2  Hale,  133. 
Burn,  J.  Bail,  IV. 


ig)  4  Bla.  Com.  298.  2  Hale, 

132.  Burn,  J.  Bail,  IV. 

(h)  4  Bla.  Cora.  298.  2  Hale, 

133.  Burn,  J.  Bail,  IV. 

(i)  4  Bla.  Com.  299.  Hawk. 
b.2.  c.  15.  s.  41.  2  Hale,  133, 
Burn,  J.  Bail,  IV. 

{k)  4  Bla.  Cora.  299.  Hawk, 
b.  2.  c.  15.  s.  41.  2  Hale,  133. 
Burn,  J.  Bail,  IV. 

(0  4  Bla.  Com.  229.     Hawk. 

b.  2.  c.  15.  s.  45.     2  Hale,  134. 
Burn,  J.  Bail,  IV. 

(m)  4  Bla.  Com.  299.   2  Hale, 

134.  Burn,  J.  Bail,  IV. 

(n)  Hawk.  b.  2.  c.  15,  s.45. 

(0)  2  Stra.  121fi. 

(p)  Hawk.  b.  2.  c.  15.  s.  40. 
Burn,  J.  Bail,  IV.  Id.  Confes- 
sion.    Cora.  Dig.  Bail,  F.  2. 

(7)  3  Edvv.l.  c.  15.  Ante,  93. 
4  Bla.  Cora.  299.     Hawk.   b.  2. 

c.  15.  s.  14.     Burn,  J.  Biiil,  IV, 
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3  Edvv.   1.  c.  15,  or  manifest  or  enormous  offences,  under  the  When  justices 

^-,  ,.  f.  jr  ,    .  ■         ^       c  MAY    IN    THEIR 

degree  of  felony,  not  bemg  of  good  tame  (a) — accessaries  to  fe-       discretion 
lony  who  labour  under  the  same  want  of  reputation  (6),  but  when  "*"• 

there  are  strong  presumptions  of  guilt  against  a  person  charged 
as  accessary,  he  is  not  bailable  {c). 

Persons  guilty  of  affrays  may  be  bailed  or  not  at  the  discretion 
of  the  magistiate,  but  it  is  said,  that  he  ought  to  be  very  cautious 
how  he  takes  bail  if  a  wound  has  been  given  from  which  death 
niay  probably  ensue  (c?). 

So  persons  apprehended  on  slight  suspicion  of  felony,  not  ex- 
cepted in  the  statute,  may  be  bailed  or  committed  at  the  discretion 
of  the  justice,  as  for  larceny,  robbery,  or  burglary ;  but  not  for 
treasons  mentioned  in  the  statute,  arson,  or  homicide  (e).  In 
prosecutions  for  obtaining  goods  by  false  pretences  (/"),  or  for  [  97  ] 
receiving  stolen  goods  (g),  it  seems  discretionary  in  one  justice 
to  take  bail. 

The  third  class  are  such  as  must  be  bailed,  as  persons  of  good  When  justices 
fame  charged  viith  a  bare  suspicion  of  manslaughter  or  other  in- 
ferior homicide  (h).  Persons  charged  with  petit  larceny  of  ar- 
ticles not  exceeding  the  value  of  twelve  pence  if  they  have  not 
been  previously  guilty  of  any  similar  offence  (i).  And  by  the  ex- 
press terms  of  the  3  Edw.  1.  c.  15,  persons  accused  of  some 
trespass  for  which  they  ought  not  to  lose  life  or  member  are  to 
be  bailed,  and  therefore  individuals  apprehended  for  assaults  and 
other  small  misdemeanors,  or  any  offence  below  felony,  must  be 
bailed  unless  they  be  excluded  from  it  by  some  special  act  of 
parliament  (A;). 

(a)  3  Edw.  1.  c.   15.     Ante,  (/)30Geo.2.  c.  24.  s.  2. 

93,  4.     Hawk.  b.  2.  c.  15.  s.  45.  ((/)  2  East  P.  C.  754.  39  &  40 

4   Bla.  Com.  299.       Burn,  J.  Geo.  3.  c.  87.  s.  22.  ace.  2  T.  R. 

Bail,  IV.    Dick.  J.  Bail,  II.  77,  semb.  contra. 

(6)  3  Edw.  1.  0.  15.  Ante,  94.  (It)  4  Bla.  Com.  299. 

4  Bla.  Com.  299.     Hawk.    b.  2.  (i)  4  Bla.  Com.299.  3Edvv.l. 

c.  15.  S.53.  Burn,  J.  Bail,  IV.  c.  15.   Hawk.  b.  2.  c.l5.  s.  50. 

(c)  Id.  ibid.  Dick.  J.  Bail,  II. 

Id)  Hawk.    b.l.  c.  G3.  s.  19.  (/<)  2  Hale,  127.    4  Bla.  Com. 

Bac.Abr.  Bail,  B.  298.     Burn,  J.  Bail,  IV.   Dick. 

(c)  Hawk.   b.  2.    c.  15,  s.  49.  J.  Bail,  II. 
Dick.  J.  Bail,  11. 
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When  justices        It  is  laid  down,  that  in  all  cases  where  one  luslice  by  his  war- 

MDST   BAIL. 

rant  can  apprehend,  he  may  bail  in  cases  where  bail  are  allow- 
able ;  and  that  the  concnrrence  of  two  magistrates  is  not  neces- 
sary (a).  But  the  statute  of  Philip  &  Mary  (ft),  requires  every 
bailment  for  fielony  to  be  made  by  at  least  two  justices,  except  in 
London,  Middlesex,  and  other  cities  and  towns  corporate  where 
bail  may  be  taken,  even  in  this  case  by  a  single  justice  as  before 
the  enacting  of  that  statute  (c). 

Sheriff's  bailing.  By  the  common  law,  the  sheriff  had  power  only  to  bail  those 
persons  who  were  indicted  before  him  at  his  torn.  By  1  Edw.  4. 
c.  2,  he  is  required  to  return  ail  indictments  taken  before  him,  at 
his  torn,  to  the  justices  of  the  next  sessions.  At  this  day,  there- 
fore, he  has  no  power  of  this  kind,  or  at  least  it  is  never  exercised 
[  98  ]  in  practice  upon  criminal  charges  {d).  It  has  indeed  been  sup- 
posed (e),  that  he  may  take  a  recognizance,  though  not  a  bond ; 
but  it  appears  from  the  authorities,  that  he  cannot,  in  any  way, 
take  on  himself  to  set  a  prisoner  at  liberty  on  bail,  whom  he 
once  obtains  in  his  custody  {f). 

Bailing  by  court       The  Court   of  King's  Bench,  or  any  judge  thereof,   in  vaca- 
judge.  tion  ig),  not  being  restrained  or  affected  by  the  statute  3  Edw.  1. 

c.  15,  in  the  plenitude  of  that  power  which  they  enjoy  at  common 
law,  may,  in  their  discretion,  admit  persons  to  bail  in  all  cases 
whatsoever,  though  committed  by  justices  of  the  peace  or  others, 
for  crimes  in  which  inferior  jurisdictions  would  not  venture  to 
interfere,  and  the  only  exception  to  their  discretionary  authority 
is,  where  the  commitment  is  for  a  contempt,  or  in  execution  iji). 
Thus    they    may    bail    for    high  treason  (e),    murder  {k),    man- 


Co)  G  Mod.  179.     Com.  Dig.  Bla.  418.    Lamb.  15.     Dick.  J. 

Bail,  F.  4.  Bail,  I. 

.     (6)  1  &  2  P.  &  M.  c.  13.  {<j)  Skin.   G83.       Salk.    405. 

(c)  Dick.  J.  Bail,  III.     Dick.  2Stra.  Oil. 

Sess.  88.  (/t)  3  East,    103.       2  Hale, 

(rf)  2  Xleu.  Bla.  418.    4  T.  R.  129.     Hawk.  b.  2.   c.  15.  s.  47. 

505.     2   Sauud.   59  b.     Hawk.  Bac.  Abr.  Bail,   C.    D.     Com, 

1).2.  c.  15.  s.  2G,  27.     Bac.  Ab.  Dig.  Bail,  P.  4.     4  Bla.  Com. 

Bail,  A.  299. 

(c)  2  Saiind.  59  b.  (i)  Leach,  1G8.     Comb.  Ill, 

(/)  4  Term  Bcp.  505.  2  Hen.  (/.)  3  East,  1G3. 
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slaiig1itcr(a)>  forgery  (Z»),  rapes  (c),   horse-stealing  (J),    libels  (c),    Bailing  nv  a 
and  for  all  felonies  and  offences  whatever  (y).  judge. 

But  this  power  is  to  be  exercised  in  the  discretion  of  the  court, 
and  none  can  claim  its  benefits  dejure  (g).  And  though  the  judges 
are  not  compelled  to  observe  the  rules  prescribed  by  the   statute 
of  Westminster  the  first,  yet,  in  their  uniform  practice,  they  pay 
a  due  regard  to  them,  and  seldom  admit  a  person  to  bail,  who  is 
there  expressly  declared  to  be  irreplevisable  by  the  inferior  magis- 
trates, without  some  particular  circumstances  are  shewn  to  exist 
in  his  favor  (/i).     And  it  is  not  usual  for  this  court  to  bail  in  cases       [     99     } 
of  felony,  unless  when,  in  consequence  of  the  defect  of  the  com- 
mitment,   and   of  the  examination    and   depositions,    it   appears 
doubtful  whether  any  offence  has  been  committed  (e).     And,  how- 
ever defectively  the  mittimus  may  have  been  framed,  yet,  if  from 
the  depositions  the  court  can  collect   that  a  felony  has  been  com- 
mitted, they  will  not  bail  the  prisoner,  but  remand  him  upon  a 
special  ru\e(k).     And  the  ill  health  of  the  party  in  custody,  is  nat 
of  itself  sufficient  ground   to   induce   this  court  to    bail,  him  (/). 
Where  it  appears   to   the  court  of  K.  B.  that  a  prisoner  ought  to 
be  bailed  for  felony,  if  he  be  unable   to  defray  the  expences  of 
being  brought  to  Westminster  for  that  purpose,  they  will  grant  a 
rule  to  shew  cause  why  he  should  not  be  bailed  by  a  magistrate 
in  the  country,  with  a  certiorari  to  return  the  depositions  before 
them(m).     In  the  case  of  an  assault,  the  application  to  have  the 
defendant   bailed  should  be  made   to  a  judge   at  chambers,  and 
not  by  motion  to  the  court  («)•     We  shall  hereafter  consider  the 
necessity  for  bailing  under  the  act  of  Habeas  Corpus. 

The  sureties   ought    to  be,  at  least,  two  men    of  ability,  but  What  is  sufficient 
whose  sufticiency,  as  well  as   the  sum  to  be  expressed  in  their 


(«)  2  Stra.  1"242.   Comb.  111.  ceiving  stolen  goods  appears  to 

(b)  Cowp.  333.  liiivc  been  considered    as    a   fe- 

(c)  4  Burr.  2170.  lony,  and  therefore  bail  was  re- 

(d)  2  Chit.  Rep.  110.  fused  ;  but  see  2  East.  P.  C.  754. 
(c)  1  Wils.  29.  (li)  3  East,  157. 

(/)  3  East,  1G3.  5  T.  R.  169.  (/)  1  Wils.  29. 

(r/)  2  Hale,  129.  (m)  1  B.  &  A.  209.    This  was 

(A)  Bac.  Abr.  Bail,  D.  a  case  of  manslaughter.  The  rule 

(0  1  Leach,  4B1.  2T.  R.  ^7.  was  afterwards    made    absolute, 

2  Leach,  583.   5  T.  R.  169.     In  see  I  Burn,  J.  24th  ed.  2G0. 

2  T.  R.  77,  the  offence   of  re-  (»)  2  Chit.  Rep.  110. 
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What  is        recognizance,  are,  it  is  said,  left  in  a  great  degree  to  the  discre- 

SUFFICIENT  ^-  r     1  •  ,     i  <-  i  •  . 

.   BAIL.  tion  ot  the  magistrate,  and  therefore  he  may  examuie  them,  upon 

oath,  as  to  the  value  of  their  property  (a).  And  every  one  of  the 
bail  ought  to  be  of  ability,  to  answer  the  sum  in  which  he  is 
bound,  which  in  times  when  money  was  more  valuable  than  at 
present,  was  said  ought  never  to  be  less  than  .£40  for  a  capital 
crime,  but  might  be  as  much  higher  as  the  justices  in  their  dis- 
cretion thought  fit  to  require,  upon  consideration  of  the  ability 
and  quality  of  the  prisoner,  and  the  nature  of  the  offence  (i). 
And  after  the  defendant  has  been  admitted  to  bail,  the  court 
will  not,  on  affidavit  of  aggravating  facts,  require  the  bail  to  be 
increased  (c). 

And  it  is  said  not  to  be  usual  for  the  King's  Bench  to  bail  on 
[  100  ]  a  habeas  corpus,  on  a  commitment  for  treason  or  felony,  without 
four  sureties,  but  for  any  inferior  offence,  two  are  sufficient ;  in 
both  cases,  in  that  court,  the  number  of  the  bail  must  be  men- 
tioned in  the  notice,  otherwise  the  court  will  reject  the  applica- 
tion {d).  And  if  a  rule  of  court  require  two  bail,  and  one  of  the 
bail  appear  and  be  insufficient,  the  defendant  will  be  remanded  (e). 
And  though  the  commitment  of  the  magistrate  be  informal,  the 
court  of  King's  Bench  will  not  discharge  the  defendant  in  case  it 
appears  that  a  great  offence  is  charged  upon  him,  without  ample 
security  for  his  appearance ;  and  in  a  late  case  of  this  nature,  the 
prisoner  was  compelled  to  enter  into  a  recognizance,  himself  in 
.flOOO,  and  four  sureties  in  £500  each  (f) ;  and,  after  conviction 
for  a  libel,  the  defendant,  who  was  bailed  on  the  ground  of  illness, 
was  obliged  to  find  bail,  himself  in  c£2000,  and  two  sureties  in 
o£^  1000  each  (g).  A  person  convicted  of  an  infamous  crime,  as 
perjury,  cannot  be  admitted  as  an  adequate  surety  (/<).  But  an 
attorney  is  not  precluded  from  thus  assisting  his  client,  as  the  rule 
of  court  prohibiting  him  from  becoming  bail  in  general,  does  not 

(o)  2  Hale,  125.  Hawk.  b.  2.  (d)  Hawk.  b.  2.   c.  15.  s.  4. 

c.  15.  s.  4.     Bac.  Ab.  Bail,  F.  n.  1.  Bac.  Ab.  Bail,  F.   2  T.  R. 

Com.  Dig.  Bail,  K.  1.    Dalt.  J.  25-5.     1  Leach,  406.     1  Stra.  5. 

€.114.     Dick.  J.  Bail,  II.   and  2  Stra.  855.  Com.  Dig.  Bail,  K.l. 

id.  V.  Gilb.  L,&E.4.  Dick.J.Bail,V. 

(b)  Id.  ibid,  and  see  language  See  forms,   Hand's   Prac.   522, 
of  the  31  Car.  2.  c.  2.  s.  3.  and  and  post,  last  vol. 

2Wils.  159,  as  to  the  descrip-  (e)  Dougl.  4GG,  in  notes, 

tion  of  the  bail.  (/)  2  T.  li.  257.  1  Leach,  486. 

(c)  2  Chit.  Bcp.  109.  (</)  1  Stra.  9.    Id.  5. 

(//)  4T,  R.  440. 
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apply  to  cases  of  criminal  accusation  (a).     A  married  woman  can-        What  is 

.  .       .  1  1  r    1      •  SUFFICIENT 

not  be  bound  by  recognizance,  because  it  is  not  capable  of  being  bail. 

estreated  (b) ;  but,  in  this  respect,  peers  and  commoners  stand  on 
the  same  footing  (c). 

In  criminal  cases,  no  justification  being  requisite,  bail  is  abso-  Proceedings  as 
lute  in  the  first  instance  (d).     The  magistrate  may,  however,  exa-  ' 

mine  them  on  oath  as  to  the  sufficiency  of  their  estate  (e).  And 
it  is  said,  that  if  he  be  deceived,  he  may  require  fresh  sureties  (J). 
And  though  in  general,  before  a  justice  of  the  peace,  no  notice  [  loi  ] 
of  bail  is  requisite ;  there  is  an  express  provision  contained  in 
30  Geo.  2.  c.  24.  s.  17,  that  no  person  charged  on  oath,  with 
having  been  guilty  of  obtaining  any  money  or  goods  under  false 
pretences,  or  any  of  the  offences  punishable  under  that  act  which 
require  bail,  shall  be  discharged  on  this  security  before  twenty- 
four  hours'  notice  at  least  shall  be  proved  by  oath,  to  have  been 
given  in  writing  to  the  prosecutor,  of  the  names  and  places  of 
abode  of  the  persons  proposed  to  be  bail,  unless  the  bail  oflfered 
shall  be  well  know  n  to  the  justice,  and  he  shall  approve  of  them. 

Where  an  indictment  is  found  at  the  sessions,  and  the  prose- 
cutor moves  for  a  warrant,  the  court,  when  they  grant  it,  will 
make  a  note  by  way  of  order  at  the  foot  of  the  warrant,  that  the 
defendant  shall  give  twenty -four  hours  notice  of  bail  to  the  pro- 
secutor ;  which  time  the  court  will,  in  some  cases,  order  to  be 
extended  to  forty-eight  hours,  according  to  the  circumstances 
stated,  and  a  judge  or  justice  of  the  peace  after  sessions  will, 
upon  produchig  a  certificate  of  a  bill  having  been  found,  grant  a 
warrant  on  a  similar  order,  the  intent  of  which  notice  is,   that  the  > 

prosecutor  may  have  an  opportunity  of  inquiring  into  the  suffici- 
-ency  of  the  bail ;  that  if  they  are  not  satisfactory,  he  may  have 
an  opportunity  of  opposing  them (g).  But  where  the  defendant, 
in  order  to  avoid  being  apprehended  under  a  warrant  upon  indict- 
ment, found  or  preferred,  voluntarily  goes  before  a  magistrate  and 


•     («)  Doogl.  468.  (d)  2  Bla.  Rep.  1110.    Tidd's 

(b)  Styles,  3G9.    Hawk.  b.  2.      Prac.  250. 

c.  15.  s.  iU.    3  M.  &  S.  1.  Ante,  (e)  2  Hale,  125.  Dick.  J.  Bail. 

31.  (  /■)  Hawk.  b.  2.  c.  15.     Dick. 

(c)  1  Salk.  104.  J.  Bail. 

(</)  Ci-o.  C.  C.  15. 
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Prockedings     offers    ball   to  answer  the  supposed  offence,  it  is   said  that  no 

AS   TO   UAIL,  &C.    jj^jj^g   ^f   j^^jj   jg  ,.gq„isitc  (^)^ 

It  appears  that  if  a  party  is  not  ready  with  bail  at  the  time  he 
is  apprehended,  and  the  offence  is  bailable,  he  may,  at  any  time 
before  conviction,  be  released  from  imprisonment  on  finding  sure- 
[  102  ]  ties  (b).  And  after  the  recognizances  have  been  entered  into,  the 
justice  before  whom  the  transaction  lakes  place,  will  issue  his 
warrant  called  a  liberate,  to  the  gaoler  to  discharge  him(c).  And 
it  is  said,  tiiat  justices  of  the  peace  will  sometimes  send  tiie  pri- 
soner to  some  private  prison  for  a  short  time,  to  afford  him  an 
opportunity  of  procuring  bail  before  he  is  committed  for  trial ; 
but  that  this  practice  has  been  disapproved  of  as  inconvenient, 
and  not  agreeable  to  law  {d).  It  is  however  the  present  practice, 
especially  in  cases  where  notice  of  bail  is  requisite,  in  order  to 
prevent  the  necessity  of  committing  defendant  in  the  mean  time. 

Of  the  offence  of       We  have  before  seen  that  the  statutes  3  Edw.  1.  c.  15.  and  1  & 
taking  insufficient  ^t-,,  ,-«r  ,^  i„n„n»i  i-sr  ,,/v        ■• 

tail.  2  Ph.   and  M.   c.  13.  and  2  8c  3  Ph.  and  M.  c.  11.  (e)  subject 

parlies  to  punishment  for  improperlj/  taking  bail  in  cases  where 

the  offence  is   not  replevisable,  and    the  admitting  bail  where  it 

ought  not  to  be  taken,  is  punishable  by  the  justices  of  assizes,  by 

fine,  or  by  the  court  of  King's   Bench   by  information,  or  it  is 

liable  to  be  visited  as  a  negligent  escape  at  common  law  (f).     So, 

*  on  the  other  hand,  the  offence  of  taking  insufficient  bail,  subjects 

the  parties  offending  to  punishment,  but  if  the  prisoner  who  is 

bailed    by  insufficient   sureties  actually  appear  according   to   the 

condition  of  the  recognizance,  it  seems   that   those  who   admitted 

him  to  bail  will  be  excused,  as  the  end  of  the  law  is  answered  by 

his   appearance  (g) ;    if,    however,  such  insufficient  sureties  were 

taken  corruptly,  the  magistrate  would  continue  liable  to  an  ii> 

formation  or  indictment  {h). 

(a)  Cro.  C.  C.  IG.  (/)  Hawk.  b.  2.  c.  15.  s.  7  to 

(b)  1  Purr.  tCO.  Tlawk.  b.  2.  13.  2  T.  R.  190.  2  Stra.  120G. 
c.  16.  s.  1.  n.  1.  Tins  is  analo-  Poph.  9«.  Com.  Dig.  Bail,  F.  6. 
gous  to  proceedings  in  a  civil  ]Jac.  Ab.  Bail,  G.  H.  Dalt,  J. 
suit.     Imp.  K.  B.  200.  684,  7th  c.  114.  Dick.  J.  Bail,  V. 

edit.  Imp.  C.  P.  179,  5th  edit.  (f/)  Hawk.    b.  2.    c.  15.   s.  6. 

(c)  Dick.  J.  Bail,  VI.  Where  4  Bla.  Com.  297.  Bac.  Abr. 
see  form,  and  post,  last  vol.  Bail,  G. 

(d)  1  Hale,  123.  sed  qurere.  (h)  2  T.   R,    100.     Dick.   J. 
{e)  Ante,  94.                                  Bail,  V. 
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On  the  other  hand,  justices  must  take  care  that,  in  cases  where         Of  the 
they  are  bound  by  law  to  bail  the  prisoner,  they  do  not,  under  the  pefi,sing  bail. 
pretence  of  demanding  sufficient  surety,  make  so  excessive  a  re- 
quisition, as,  in  effect,  to  amount  to  a  denial  of  bail,  which  is  a 
grievance  expressly   prohibited  by  the  1  W.  &  M.  s.  2.  c.  2.  by 
which  it  is  declared  that  excessive  bail  ought  not  to  be  required,      [     103     ] 
and  if  it  be,  this  is  a  misdemeanor,  punishable  not  only  by  the 
statute  (a),  but  also  by  the  common  law,  as  an  otFence  against  the 
liberty  of  the  subject,  and  an  action  lies  at  the  suit  of  the  party 
wrongfully  imprisoned,  and  an  indictment  may  be  supported  (Z») ; 
and  if  several  persons  conspire   to  persuade  the  justice  to  refuse 
the  bail  when  sufficient,  they  may  also  be  indicted  (c).     It  is  not, 
however,  the  duty  of  the  justice  to  demand  bail,  but  the  prisoner 
is  bound  to  tender  it,  otherwise  the  justice  may  commit  him  (J). 

With  respect  to  the  form  of  the  recognizance  it  is  said,  that  it  Form  of  recog- 
is  left  to  the  discretion  of  justices  of  the  peace  in  admitting  any  "'^^"'^^• 
person  to  bail  for  felony,  to  take  the  recognizance  either  in  a 
certain  sum,  or  else  body  for  body ;  but  that  where  the  charge 
is  for  an  inferior  offence,  the  recognizance  ought  only  to  be  ex- 
pressed for  the  payment  of  a  certain  sum ;  and  the  taking  a  re- 
cognizance in  any  case  body  for  body,  is  now  obsolete.  And 
when  it  was  in  use,  the  bail  were  not  liable,  as  has  been  supposed 
from  the  mode  of  expression,  on  the  forfeiture  of  the  recognizance, 
to  a  similar  punishment  w  ith  that  which  the  principal,  if  found  guilty, 
would  sustain,  but  only  to  be  fined  (e).  The  principal  and  the 
bail  usually  acknowledge  themselves  respectively  to  owe  to  the 
king  a  named  sum,  which  it  is  said,  should  not  be  less  than  o£'40, 
to  be  levied  of  their  lands  and  tenements,  goods  and  chattels, 
if  the  former  shall  make  default  in  the  performance  of  the  condi- 
tion which  is  subscribed,  and  which  requires  him  to  appear  at  the  r  1Q4  i 
place  of  trial,   to  answer   the  charge  against  him.     But   if  the 


(a)  Ante,  94.  (e)  2  Stra.  911.    2  Hale,  125. 

.    (b)  6  Mod.  179.    Hawk.  b.  2.  Hawk.  b.  2.  c.  15.   s.  03.    Com. 

c.   15.  s.  13  to  24.     Bac.  Ab.  Dig.  Bail,  G.  1.  K.l.    Bac.Ab. 

Bail,  F.     Com.  Dig.  Bail,  F.  5.  Bail,  K.     l  Barnard.   41.     See 

K.  6.  3  Bos.  &Pul.  551.  the  form  of  Recognizance,  post, 

(c)  6  Mod.  179.  last  vol.     Burn,   .1.  Bail.     Wil- 

(d)  2  Hale,  123.    Hawk.  b.2.  liams,  J.  Bail.  Dick.  J.  Bail,  II. 
c.  15.  s.  14. 

*  See  forms,  post,  vol.  iv.  52  to  55. 
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Form  op 
recognizance. 


party  accused  be  an  infant  («),  or  in  gaol  (b),  or  a  married  wonDan, 
then  the  recognizance  is  taken  only  from  the  sureties  (c).  This 
recognizance  need  not  be  signed  by  any  of  the  parties  bound  in 
the  condition  (d).  The  practice  of  the  King's  Bench  appears  to 
be  similar  to  this  which  we  have  stated,  except  that  four  sureties 
are  required  (c). 


Power  of  bail. 


A  party  who  is  thus  bailed  is  still,  in  supposition  of  law,  in 
custody  of  his  sureties,  who  are  considered  as  his  keepers,  and 
may  therefore  reseize,  to  bring  him  in  if  they  fear  his  escape,  and 
take  him  before  the  justice  or  court,  and  by  whom  he  may  be 
committed,  and  thus  the  bail  may  be  discharged  from  their  recog- 
nizance, but  he  is  at  liberty  to  find  new  sureties  (/');  and  besides 
this  power  of  bail  to  take  and  render  the  party  accused  of  a  crime, 
bail  iu  a  civil  action  may  have  an  habeas  corpus  in  some  cases  to 
render  the  defendant  in  custody  on  a  criminal  charge,  in  order 
to  be  relieved  from  further  liability  on  their  recognizance  (g). 


Of  certifying  the 


[     105     ] 


The  recognizances  for  the  appearance  of  the  defendant,  must 
be  certified  in  like  manner  as  the  recognizance  to  prosecute  and 
give  evidence.  In  case  of  manslaughter  and  felony,  the  recog- 
nizances are  to  be  certified  to  the  general  gaol  delivery  of  the 
county  where  the  defendant  is  to  take  his  trial  (h).  But,  as  we 
have  before  seen,  for  petty  larcenies  and  small  felonies,  the  party 
accused  may  be  tried  at  the  Quarter  Sessions,  the  recognizance  of 
bail  may  be  certified  there  {i). 


Wliat  a  forfeiture       It  was  formerly  supposed,  that  the  recognizance  was  forfeited 
of   the  rcco^ni-  ,         ,  i         •   /•      i  i-  i  i     ,     i  i         t 

zance  and  pro-    "ot   only  when   the  derendaut  did   not  appear,  but  also  when  he 

cecdings  thereon,  appeared  and  stood  mute,  because,  by  the  condition  of  the  recog- 


(a)  2  Hale,  120,  1  Salk.  3. 
Bac.  Abr.  Bail,  K.  Com.  Dig. 
Bail,  K.  1.     Dick.  J.  Bail,  VI. 

(b)  Id.  ibid.  See  the  form 
in  that  case  post,  last  vol.  and 
Burn,  J.  Bail. 

(c)  Id.  ibid.     3M.  &  S.  1. 

(d)  Dick.  Sess.  87.  Dick.  J. 
Becognizance. 

(e)  Havt'k.  b.  2.  c.  15.  s.  83. 
Com.  Dig.  Bail,  K.  1.  2  Stra. 
911. 


(/)  2  Hale,   124.  7.     Hawk. 

b.  2.    c.   15.    s.  3.     Com.    Dig. 
Bail,  Q.  2. 

((/)  15  East,  78.  9  East,  154. 
3  East,  232.  2  N.  R.  245.  Tidd. 
Prac.  400,  5. 

(h)  1  &  2  P.  &  M.  c.  13.  s.  4. 
2  (t  3  P.  &  M.  c.  10.     Dalt.  J. 

c.  111.     Dick.  J.  Bail,  III.  and 
see  38  Geo.  3.  c.  52. 

(^)  Ante,  01.  Dalt.  J.  c.  1C4. 
Burn,  J.  Exauiiualion. 
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riizance,  the  defendant  is  not  only  to  appear,  but  to  answer.  But 
ihe  later  opinions  hold  the  contrary,  that  by  appearance,  the 
terms  of  the  recognizance  are  fulfilled  (a).  If,  however,  the 
sureties  are  bound  by  recognizance,  that  a  defendant  shall  appear 
in  the  King's  Bench,  the  first  day  of  such  a  term  to  answer  to  a 
particular  information  against  him,  and  not  to  depart  till  he  shall 
be  discharged  by  the  court,  and  afterwards  the  attorney-general 
enters  a  nolle  prosequi  as  to  that  information,  and  exhibits  ano- 
ther on  which  the  defendant  is  convicted,  and  refuses  to  appear  in 
court  after  personal  notice,  the  recognizance  is  forfeited  by  the 
default,  for  being  express  that  the  party  shall  not  depart  till  he  be 
discharged  by  the  court,  it  cannot  be  satisfied  unless  he  be  forth- 
coming and  ready  to  answer  to  any  other  information  exhibited 
against  him  before  he  receives  his  discharge,  as  much  as  to  that 
which  he  was  particularly  bound  to  answer  (h).  But,  in  such 
case,  it  seems  that  the  recognizance  will  not  be  forfeited  by  the 
party's  not  appearing  in  court  on  the  first  day  of  every  term  after 
he  has  pleaded  to  the  information,  as  it  may  be  before  he  has 
pleaded  (c). 


What  a 

FORFIilTUUE   OF 
THE    RECOGNI- 
ZANCE   AND 
PROCEEDINGS 
THEREON. 


The  38  Geo.  3.  c.  52.  s.  5.  provides,  that  every  recognizance 
for  the  appearance  to  answer  an  indictment  for  any  offence 
charged  to  have  been  committed  within  the  county  of  any  city  or 
town  corporate,  shall  be  forfeited  if  the  prosecutor  shall,  ten  days 
previous  to  the  holding  of  the  next  court  of  oyer  and  terminer 
and  gaol  delivery  in  the  next  adjoining,  or  other  county,  give 
notice  to  the  person  bound  in  such  recognizance  of  the  intention 
to  prefer  such  indictment  in  the  next  adjoining,  or  other  county,  if 
the  party  bound  in  such  recognizance  shall  not  appear,  but  if  he 
shall  appear,  then  the  recognizance  shall  be  discharged,  the  same 
as  if  the  party  bound  thereby  had  complied  with  the  terms  thereof; 
and  the  next  section  provides,  that  leaving  such  notice  at  the  last 
place  of  abode  of  the  party  bound  by  the  recognizance  ten  days 
before  the  holding  cf  the  sessions  shall  suffice,  and  that  the  re- 
cognizance shall  not  be  estreated  or  returned  into  the  exchequer. 


[     lOG    ] 


(a)  Hawk.  b.  2.  c.  15.  s.  84. 
Bac,  Ab.  Bail,  L. 

(6)  10  Mod.  152.  Fortes.  358. 
Hawk.  b.  %.  c.  15.  s.  84.     Bac. 


Ab.  Bail,  L. 

(c)  Hawk.   b.  2.  c.  15.  s.  84. 
Bac.  Ab.  Bail,  L. 
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T^HE^RtcoGM-^  m^y  ^c  ^ischargcd,  in  case   the  party  bound  shall  show  sufficient 

Z4NCE  AND  cmjse  for  discharsins;  the  same. 
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THEREON. 
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The  consequences  of  the  want  of  a  strict  compliance  with  the 
terms  of  the  recognizance,  and  the  practice  of  estreating  into  the 
exchequer,  and  the  mode  of  being  relieved  from  the  forfeiture, 
appear  to  be  the  same  as  in  case  of  forfeiture  of  a  recognizance 
to  prosecute  or  give  evidence  (a).  Where  a  recognizance  was 
estreated  for  defendant's  non-appearance  to  an  indictment  against 
him  for  enibezzlement  of  county  bridge  money  received  by  him 
as  constable,  the  court  discharged  the  same  conditionally,  on  pro- 
ducing consent  of  the  county,  he  having  been  in  gaol  for  a  consi- 
derable time  (6);  but  the  court  in  another  case  held  that  the  cir- 
cumstance of  the  defendant's  family  having  become  burthensome  to 
the  parish  was  not  a  sufficient  ground  for  discharging  the  recogni- 
zance, he  having  been  committed  on  his  forfeited  recognizance  (c). 
It  appears  to  be  a  general  rule,  that  the  defendant  and  his  bail 
cannot  be  called  upon  their  recognizance,  except  on  the  day 
on  which  he  is  bound  to  appear ;  if  he  is  called  on  any  other  day, 
notice  must  be  given  of  the  intention  (d).  The  bail  of  a  person 
acquitted  of  perjury,  may  move  to  be  discharged  from  their  recog- 
nizance before  the  acquittal  is  entered  on  the  record,  because  it 
appears  on  the  postea  (e). 

Of  the  commit-        When  a  person  has  been  apprehended  for  an  offence  that  is  not 
"'^"^'  bailable,  and  a  prima  facie  case  is  made  out  against  him  by  wit- 

r  jQ'^  1  nesses  or  evidence  entitled  to  a  reasonable  degree  of  credit,  or 
where  the  charge  is  for  an  offence  which  is  bailable,  and  he  neg- 
lects to  offer  sufficient  bail,  he  must  be  committed  (/').  And  this 
brings  us  to  the  consideration  of  the  mittimus,  or  commitment, 
or  warrant,  to  the  gaoler  to  receive  the  defendant. 

(a)  Ante,  02.   4  Geo.  3.  c.  10.  (e)  1  Wils.  315. 

Cro.  C.   0.  23  to  27.  Hawk.          ( /)  1  Sar.  &  Crcs.   43.   50. 

b.  2.  c.  15.  s.  85.  Hawk.  b.  2.  c.  16.  s.  1.    1  Hale, 

(i)  (>  Price,  102,  and  see  13      583.    Bac.  Ab.  Commitment,  A. 

Id.  29U.  Dick.  J.  Commitment,    I.     We 

(c)  3  Price,  2G1.  have    already  seen  when  a  wit- 

(rf)  11.  T.  I!,  237.  ncss  may  be  conmiitted,  ante,  91. 

*  As  to  tlie  commitment  in  general,  see  HawV.  I*.  2.  c.  16.  1  Hale,  58.3. 
2  Hale,  liy.  Bac.  Ab.  Commitment.  Burn,  J.  Commitment.  Dick.  J. 
Commitmeut. 
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A  magistrate  who  has  power  to  examine  the  defendant,  has  also         Of  the 

1  •  1  I  ■  ai  .  -^U-       r    \  COMMITMENT. 

m  general,  as  mcident  to  his  office,  power  to  commit  him  (a) ; 
and  the  several  statutes  relative  to  backing  warrants,  and  enabling 
judges  and  justices  to  take  the  examination  of  a  defendant,  enable 
such  judge  and  justice  to  commit  him  when  the  offence  is  not 
bailable,  or  where  sufficient  bail  is  not  off"ered  (b).  These  we 
have  already  considered  (c).  Justices  have  a  power  to  commit  any 
person  in  this  country,  who  has  offended  against  the  law  of  Ire- 
land, in  order  to  be  sent  over  there  to  take  his  trial  {d).  The 
privy  council  and  secretaries  of  state,  and  some  other  persons  in 
authority,  have  also  the  power  of  committing  for  treason  and  other 
offences  aff'ecting  the  public  (e). 

The  prisoner  ought  to  be  committed   to  a  prison  within  the   To  what  prlsou. 
realm  of  England,  and  it  is  expressly  enacted  by  the  habeas  corpus 
act,  that  no  subject  shall  be  sent  into  Scotland,  Ireland,  Jersey, 
Guernsey,  Tangier,  or  into  parts  beyond  the  seas,  whether  within 
or  without  the  dominion  of  his  Majesty;    and   if  he  be,  the   act 
gives  him  an  action  of  false  imprisonment,  and  provides  that  he 
shall  recover  treble  costs,  and  not  less  than  ^500  damages  (/).  The 
party  ought  also   to   be   committed  to  a   common  prison  of  the 
county  in  which  the  off"ence  was   committed  and  the  warrant  was        [     108     ] 
granted,    though  backed  into  another  district  (g).      And  by  the 
4  Geo.  4.    c.  64,  vagrants  are  to   be   committed  to   the  House 
of  Correction,    and  not  elsewhere.     And   it   has  been  enacted, 
that  all  murderers  and  felons  shall  be   imprisoned   in    the  com- 
mon gaol,    and  not    elsewhere,  and   that    the  sheriff'  shall  have 
the  keeping  thereof  (A).     It  has  been  said,  that  in  cases  of  felony, 
the  prisoner  should  not  be  committed  by  justices  of  the  peace  to 


(a)  1  Ld.  Raym.  GG.     Hawk.  b.  2.  c.  IG.  s.  5.     Bac.Ab.  Com- 

b.  2.   c.   16.    s.   3.      Bac.   Ab.  Comuiitment,  C. 
Commitment,  D.    Dick.  J.  Com-  (</)  24  Geo.   2.  c.    55.  s.   1. 
mitinent,  1.  Hawk.  b.  2.    c,  16.  s.  6  to  s.  10. 

(6)  24  Geo.  2.  c.  55.  44  Geo.  3.  Bac.Ab.   Commitment,  C.  and 

C.02.  laGeo.  3.  0.31.  45Geo.3.  Gaol,    C.       Dick.   J.   Commit- 

c.  92.     48  Geo.  3.  c.  58.  ment. 

(c)  Ante,  45.  (/*)  See   recital    in    6  Geo.   1. 

((/)  2  Stra.  848.     4  Taunt.  34.  c.  10.  s.  2.     Comb.  403.     11  & 

(c)  7  T.  R.  73J,  742.    Hawk.  12  W.  3.  c.  19.  s.  3.     5  Hen.  4. 

b.2.   0.16.     Dick.  J.   Commit-  c.  10.     Hawk.  b.  2.  c.  16.  s.  6. 

ment,  I.     Ante,  34.  Burn,     J.    Commitment,     and 

(/)  31  Car.  2.0.  12.     Hawk.  Gaol,  C. 
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To  WHAT      the  new  prison  (a).     But  the  House  of  Correction  for  the  county 
of  Middlesex,  adapted   to  the  separate  reception  of  felons,  pur- 
suant to  the  22  Geo.  3.  c.  ()4.  and  other  acts,  is  a  legal  prison 
for  the  safe  custody  of  persons  under  a  charge  of  high  treason  (Z»), 
and  the  Tower  is  a  legal  prison  for  state  prisoners  by  immemo- 
rial usage  (c);    and   it  is  provided,    that   persons    charged  with 
small   offences  may  be  committed   by  justices   to  the  House  of 
Correction,  or  to  the  common  gaol  (d).     And  the  Court  of  King's 
Bench  may  commit    defendants  to  any  prison  in  England  which 
they  shall  think  most  proper,  and    the  party  so  committed,  can- 
not be  removed  or  bailed  by  any  other  court  (e).    The  6(>  Geo.  3. 
and    1  Geo.  4.  c.  14,  empowers  justices  acting  in  anyplace  not 
being  a  county,  to  commit  offenders  to  the  gaol  of  the  county.  The 
party  should  be  committed  to  the  proper  prison  in  the  first  instance  ; 
for,  to  prevent  the  vexation  and  danger  of  protracted  imprisonment 
which  might  otherwise  be  occasioned  by  his  removal  from  gaol 
to  gaol,  it  is  provided  by  the  habeas  corpus  act,  that  if  any  sub- 
ject shall  be  committed  to  any  prison,  or  in  custody  of  any  officer 
for  any  supposed  criminal  matter,  he  shall  not  be  removed  from 
such  prison  and  custody  into  the  custody  of  any  other  officer,  unless 
it  be  by  habeas  corpus  or  some  other  legal  writ,  or  where  he  is 
delivered  to  a  constable  or  other  inferior  officer  to  be  conveyed 
r     100     1      ^°  some  common  gaol,  &c.  on  pain  of  forfeiture  of  of^lOO  fur 
the  first  offence,  and  ^200  for  the  second  {f). 

The  4  Geo.  4.  c.  64,  provides  for  the  mode  and  places  of  im- 
prisonment of  persons  committed  for  trial  of  various  offences, 
and  the  admissions,  at  proper  times,  and  under  proper  restric- 
tions, of  persons  with  whom  such  prisoners  may  desire  to  com- 
municate. And  the  Court  of  King's  Bench  may  compel  the  ob- 
servance of  this  enactment,  by  mandamus,  ordering  the  sheriff  and 
gaoler  to  admit  an  attorney  into  the  prison,  to  consult  with  the  pri- 
soner (g).  On  this  act  it  has  been  decided,  that  prisoners  com- 
mitted to  gaol  for  trial,  who  are  able  but  refuse  to  work,  are  not 
entitled  by  law  to  have  any  food  provided  for  them  by  the  public  ; 


(a)  1  Ld.  Raym.  G6.     2  Hale,  (e)  Moore,    GG6.      Bac.   Ab. 

123.     1  Hale,  585,  note  1.  Gaol,  C. 

(6)  8  T.  R.  172.  (/)  31  Car.  2.   c.  2.     Hawk. 

{<)  5  Mod.  82.     8T.R.   173.  b.  2.  c.  16.  s.  10. 

1  Ld.  Rayta.  425.  (</)  The  Kinj,-  v.  ThurtcU    aud 

(./)  0  Goo.  1.  c.  19.  s  2.  other i,  K.  B.  M.  T.  1823. 
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and  therefore  M'here  a  magistrate  reported  as  an  abuse,  to  the  jus-        To  what 
tices  at  the  quarter  sessions,  that  untried  prisoners  had  been  com-  pR'son. 

pelled  to  work  at  the  tread-mill,  and  the  justices  at  the  sessiojis 
ordered  that  the  tread-mill  should  be  applied  to  the  employment  of 
other  prisoners  as  well  as  those  sentenced  to  hard  labour ;  and  that 
those  committed  for  trial  who  were  able  to  work,  and  had  the 
means  of  employment  offered  them,  by  which  they  might  earn 
their  support,  but  who  refused  to  work,  should  be  allowed  bread 
and  water  only,  this  court  refused  to  grant  a  mandamus  to  com- 
pel the  justices  to  order  such  prisoners  any  other  food  (a). 

The  effect  of  a  commitment  to  prison  for  a  criminal  charge, 
upon  the  proceedings  in  an  action  depending  in  the  Court  of  Com- 
mon Pleas,  is  different  to  that  upon  an  action  depending  in  the 
Court  of  King's  Bench.  The  Court  of  Common  Pleas  has  no 
jurisdiction  to  bring  a  defendant  up  out  of  a  criminal  custody,  be- 
cause it  has  none  to  remand  him  to  it,  and  therefore  no  laches 
are  imputable  in  that  court  to  a  plaintiff  for  not  charging  de- 
fendant in  execution  within  two  terms  after  his  surrender,  when  he 
has  been  committed  to  a  criminal  custody  for  a  misdemeanor,  and 
continued  in  such  custody  (&).  So  when  a  debtor  is  in  custody 
on  a  criminal  charge,  he  cannot,  in  the  Court  of  Common  Pleas, 
be  charged  with  a  civil  action  (c) ;  but  it  is  otherwise  in  the 
King's  Bench  (d). 

Though  it  has  been  said  that  a  commitment  need  not  be  drawn   Form  of  commit- 
•  ,    ^,  .  .  .     ,.  ,  .  .    .  .  ment  in  general. 

With  the  same  precision  as  an  indictment  (e),  yet  it  is  very  import- 
ant that  it  should  be  framed  with  accuracy,  or  the  party  may, 
though  prosecuted  for  a  felony,  be  discharged  out  of  custody,  or, 
if  he  escape,  the  officer  may  not  be  punishable  (/).  The  formal 
requisites  of  the  commitment  may  be  considered  under  the  fol- 
lowing heads  (g). 

1st,  Every  final  commitment  must  be  in  writing  under  hand  and 
seal,  and  show  the  authority  of  the  magistrate,  and  the   time  and 

(a)  2  B.  <fe  C.  286.    3  Dow.  &  (/)  Bac.  Abr.    Commitment, 
Hyl.  510.  S.  C.                                   E.     Hawk.  b.  2.  c.  IG.  s.  16. 

(b)  1  Bing.  221.  (g)  See  the  forms,  post,    last 

(c)  Id.  ibid.     2  New  R.  24G.       vohime.   Burn,  J.  Commitment, 
(f/)  Id.  ibid,  and  ante,  G3.  Dick.  J.  Commilincut. 

(e)  5  T.  R.  170.  2  Loach,  5lM. 
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Form  of       place  of  making  it  (a).     And    a  magistrate  cannot  commit  for  a 

COMMITMENT    IN  .   ,  •  ■    ■  ,i  a  ■  i 

GENERAL.  contcmpt  without  a  warrant  in  \vntnig(o).  A  magistrate,  how- 
ever, may,  by  parol,  order  a  party  to  be  detained  a  reasonable 
time,  until  he  can  draw  out  a  formal  commitment  (c).  And  it  is 
said,  that  though  advisable,  it  is  not  absolutely  necessary  to  state 
that  the  commitment  was  made  by  the  justice  in  that  character, 
for  though  his  authority  do  not  appear  at  the  beginning  of  the 
mittimus,  it  may  be  supplied  by  averment  {d) ;  and  this  point  has 
been  so  decided  (e).  In  order,  however,  to  show  the  jurisdiction 
of  the  magistrate,  to  take  cognizance  of,  and  commit  for  an  of- 
fence perpetrated  out  of  his  county,  on  the  ground  of  the  party 
having  been  apprehended  there,  as  in  case  of  a  person  arrested  in 
one  county  for  bigamy  committed  in  another,  it  is  usual  to  state 
the  fact  in  the  commitment  {f). 

2udly,  The  mittimus  may  be  made  either  in  the   king's  name, 
or  that  of  the  justice  awarding  it  (g),  but  the   latter  is  the  most 
*  usual. 

[     110     ]  Sdly,  The  mittimus  should  be  directed  to  the  gaoler  or  keeper 

of  the  prison  (h),  and  not  be  generally,  to  carry  the  party  to  pri- 
son (?').  But  a  commitment  to  the  Tower  of  London,  is  said  to 
be  a  good  commitment  to  the  lieutenant  of  the  Tower  (/:).  The 
magistrate's  commitment  at  the  police  offices  for  the  metropolis, 
is  merely  directed  to  tiie^  gaoler  (/).  But  in  other  counties  and 
places,  the  justice's  warrant  and  commitment  is  usually  directed 
to  a  constable,  and  to  the  keeper  of  the  proper  gaol,  command- 
ing the  former  to  convey  the  prisoner  into  the  custody  of  the  lat- 
ter, and  the  latter  to  receive  and  keep  him(w). 

4thly,  The  prisoner  should  be  described  by  his  name  and  sur- 
name,  if  known,  and,  if  not  known,  then  it  may  suffice  to  de- 


Co)  2  Hale,  122.   Hawk.  b.  2.  b.  2.  c.  IG.  s.  14,  Dick.  J.  Com- 

c.  IG,  9,  13.     Bac.  Abr.   Com-  mitnient,  IV. 

niitment,  E.  (A)  Hawk.  b.  2.  c.  16,  s.  13. 

(Ij)  2  Marsh.  Rep,  377.  {i)  2  Stra,  934.     1  Ld.  Raym. 

(c)  7  East,  537.  2  Hale,  122.  424. 

(rf)  2   Hale,    122.      Dick.   J.  {h)  1  Ld.  Raym.  425. 

Commitment,  IV.  (/)  See  form,  post,  last  vol. 

(e)  Kenyon's  Rep.  122.  (m)  Burn,    J.     Commitment. 

(/)  iJac.  1,0,  11.  Toone,  G3.  See  form,  post,  last  vol. 

(y)  Dalt,  J.    c.  125.      Hawk. 
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scribe  the  person  by  his  age,  stature,  complexion,  colour  of  hair.        Form  of 

,  COMMITMENT   IN 

and  the  like,  and  to  add,  that  he  refuses  to  tell  his  name  (a).  seneral. 

5th!y,  It  is  said  that  it  is  safe  to  state,  that  the  party  has  been 
charged  upon  oath,  but  this  is  not  necessary,  for  it  has  been  re- 
solved, that  a  commitment  for  treason  or  for  suspicion  of  it, 
without  setting  forth  any  particular  accusation  or  ground  of  the 
suspicion,  is  valid  (b).     And  it   was  recently  decided  not   to   be  ^ 

necessary,  because  a  commitment  may  be  super  visum,  and  then 
an  oath  is  not  requisite  (c) ;  and  for  the  same  reason,  it  is  not 
necessary  to  state  any  part  of  the  evidence  adduced  before  the 
magistrate,  or  to  show  the  grounds  on  which  he  has  thought  fit 
to  commit  the  defendant  (c?). 

6ihly,  But  it  is  necessary  to  set  forth  the  particular  species  of 
crime  alleged  against  the  party,  with  convenient  certainty,  whether 
the  commitment  be  by  a  justice  of  the  peace,  a  secretary  of  state,  [  111  ] 
the  privy  council,  or  any  other  authority  (e).  There  appear  to  be 
several  reasons  for  requiring  that  the  cause  of  the  commitment 
should  be  distinctly  stated,  for  if  no  cause  be  shown,  and  the  pri- 
soner escape,  it  is  said  that  the  officer  is  not  punishable  (f),  nor 
will  it  be  an  offence  under  the  statute  l6  Geo.  2.  c.  31,  to  enable 
the  prisoner  to  escape  from  the  prison (g).  And  the  sheriff  is  to 
make  a  calendar  of  the  prisoners  in  his  gaol,  and  deliver  it  to  the 
justices  of  gaol  delivery,  stating  the  prisoners,  and  the  crime  for 
which  they  are  detained  in  custody  {h).  And  lastly,  because  the 
court  before  whom  the  prisoner  is  removed  by  habeas  corpus, 
ought  to  discharge  or  bail  him  {i).  And  this  rule  applies  not  only 
where  no  cause  at  all  is  expressed  in  the  commitment,  but  also 


(a)  1  Hale,  577.     Burn,    J.  584.    2  Hale,  122.    2  Inst.   52. 

Commitment,   III.     See    ante,  iStra.  3&4.    14  East,  70.  72, 

39,  40,  as  to   a  warrant  against  73.   Dick.  J.  Commitment,  IV. 

an  unknown  person.  (/)  Id.  ib.    2  Inst.  52.     But 

(6)  Hawk.  b.  2.  c.l6.   s.  17.  see  1  Hale,  584.     2  Hale,  123. 

1  Stra.  3  &  4.      2  Wils.   158.  Bac.  Abr.  Escape,  A. 
Dick.  J.  Commitment,  IV.  (g)  1  Leach,  97.  363. 

(c)  1  Leach,  167.  (A)  2  Hale,  122.    55  Geo.  3. 

(rf)  2  Wils.  158.  (i)  2  Inst.  52.      Hawk.   b.2. 

(e)  11  St.  Tr.   304.  318,   19.  c.   16.   s.   16.     Dalt.  J.  c.  166. 

2  Wils.  158,  9.     Cro.  Jac.  81,2.  2  Wils.  158,  9.  Cro.  Jac.  81,  2. 
Hawk.  b.  2.  c.  16.  s.  16.  1  Hale,  11  St.  Tr.  318. 
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Form  of        when  it  is  so  loosely  set  forth,  that  the  court  cannot  judge  Mhe- 

COMMITMENT    IN    ^,  .  ,  ,  i         r      •  •  /     v  a       , 

GENERAL,  ^"^^  '^  ^^^rc  a  reasonable  ground  of  imprisonment  (a).  And, 
therefore,  if  the  commitment  be  for  felony,  it  ought  not  to  be  ge- 
nerally pro  y<?/o/?ffl,  but  it  must  contain  the  special  nature  of  the 
felony,  briefly  as  for  felony  of  the  death  of  J.  S.  or  for  burglary 
in  breaking  the  house  of  J.  S.,  &c.  (b)  But  though  it  was  for- 
merly thought  otherwise,  it  appears  now  to  be  settled,  that  a  com- 
I  mitment  for  high  treason,  or  suspicion  of  treason  generally,  or  for 

treasonable  practices,  without  stating  any  overt  act  or  other  parti- 
culars of  the  crime  is  sufficient  (c).  And  it  has  been  observed, 
that  there  are  precedents  of  commitment  for  felony  in  general  in 
[  112  3  good  authors,  without  stating  the  specific  accusation  (</).  So  in 
Wilkes'  case(e),  a  commitment  for  publishing  "  a  most  infamous 
*'  and  seditious  libel,  entitled,  '  the  North  Britons,'  number  45, 
"  tending  to  inflame  the  minds,  and  alienate  the  affection  of  the 
"  people  from  his  Majesty,  and  to  excite  them  to  traitorous  in- 
**  surrections  against  the  government,"  was  held  sufficient,  though 
it  was  urged  that  the  libel  ought  to  have  been  set  forth,  in  order 
that  the  court  on  a  habeas  corpus  might  be  able  to  fix  the  quantum 
of  bail.  So  it  has  been  held,  that  a  commitment  which  charged 
the  party  generally  with  insulting  justices  of  the  peace  in  the  exe- 
cution of  their  office,  without  specifying  what  he  said  or  did,  is 
suflScient  {f).  It  is,  however,  in  general  advisable  to  describe  the 
offence  concisely,  but  in  substance  as  in  an  indictment  (g).  In 
the  case  of  convictions,  it  has  been  recently  decided,  that  though 
the  conviction  may  be  correct,  yet  if  the  commitment  be  for  a 
different  oflTence,  or  do  not  disclose  any  offence  at  all,  the  magis- 
trate is  liable  to  an  action  for  the  imprisonment,  &c.  under  it  {h). 
And  a  commitment  for  insulting  a  magistrate  must  be  in  writ- 
ing (/),  and  must  specify  the  time  of  imprisonment  {k). 


(a)  2  Hale,  122.  Hawk.  b.  2.  (/)  2  Barnard,  155.  But  see 
c.  IG.  s.  IG.  Hawk.  b.  2.   c.  16.  s.  16. 

(b)  2  Wils.  158,   9.     2  Hale,  (g)  See  the  numerous  prece- 
122.     Dick.  J.  Coniiiiitmcnt.  dents,  post,  last  vol. 

(c)  7  T.  11.  736.  Hawk.  b.  2.  (//)  3  B.  &  C.  409.    1  Ryan  & 
c.  16.  s.  16.    1  Stra.  3  &  4.  Moody's  R.  129.  S.  C.  2  Bingh. 

(rf)  Hawk.  b.  2.   c.  16.  s.  16.  R.  483. 

See  Dalt.  J.  c.  174.  (i)  2  Marsh.  R.  377. 

(e)  2  Wils.  153.  159.  (k)  5  Baru.  &  Aid.  895. 
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When  the  facts  of  the  case  will  warrant  a  commitment  for  fe-  Form  of 
lony,  the  mittimus  should  not  be  on  suspicion  of  felony  ;  for  Lord  '^^TenTral!  *" 
Mansfield  said,  that  on  such  a  commitment,  a  party  has  a  right  to 
be  bailed,  under  the  act  of  habeas  corpus  (a).  And  a  third  per- 
son who  facilitates  the  escape  of  a  party  so  committed,  would  not 
be  indictable  under  the  statute  l6Geo.  2.  c.3l.(h).  And  where 
the  offence  is  created  by  statute,  it  should  be  described  accord- 
ingly in  the  mittimus  ;  and,  therefore,  a  defendant  who  had  been 
committed,  *'  for  having  with  force  and  arms  made  an  assault  on 
"  the  prosecutor,  with  intent  feloniously  to  steal,  take,  and  carry 
"  away  from  the  person,  &c."  was  bailed,  because  he  was  not 
charged  with  any  offence  within  the  statute  7  Geo.  2.  c.  21, 
which  relates  to  felonious  attempts  to  rob  (c).  So  a  commitment 
should  not  be  in  the  disjunctive  (c?). 

It  is  not  necessary,  however,  to  allege  in  the  mittimus,  that  the 

offence  was ''feloniously"  committed;  and  it  is  sufficient,  if  it  may  be  [  1 13  ] 
collected  upon  the  face  of  it,  that  the  charge  was  for  a  felony ;  and 
the  Court  of  King's  Bench  will,  upon  a  habeas  corpus,  accord- 
ingly bail  or  remand  the  prisoner  (e).  And  though  the  commit- 
ment itself  be  informal,  yet,  if  the  corpus  delicti  appear  in  the 
deposition  returned  to  the  court,  the  defendant  will  not  be  bailed, 
but  remanded  (/).  And  in  a  case  where  (g)  it  was  stated  to  be  a 
general  rule,  that  upon  application  to  bail  upon  a  habeas  corpus, 
the  court  requires  to  see  the  depositions ;  and  from  tlience  if  they 
see  just  cause,  without  regarding  the  regularity  or  irregularity  of 
the  commitment,  discharge  or  bail  the  prisoner,  and  the  court, 
in  such  a  case,  never  form  any  judgment  whether  the  facts  amount 
to  felony  or  not,  but  merely  whether  enough  is  charged  to  justify 
a  detainer  of  the  prisoner,  and  put  him  upon  his  trial.  The 
practice  is,  that  even  if  the  commitment  be  regular,  the  court 
will  look  into  the  depositions,  to  see  if  there  were  a  sufficient 
ground  laid  to  detain  the  party  in  custody ;  and  if  there  were  not, 
would  bail   him:  and    so,  if  the  warrant   of  commitment  were 


(a)  1  Leach,  98,  n.  a.  484.    2  T.  R.   255.      Dick.   J. 

(6)  1  Leach,  97.  363.  Commitment,  IV.  ace.    1  Leach, 

(c)  5  T.  R.  1G9.  2  Leach,  583.  1G2,  cont. 
2  T.  R.  255.     1  Leach,  484.  (  /)  3  East,  157. 

(t/)  Cald.  2a.  (a)  Cald.  295.    1  Leach,  270. 

(^')2(Jhit.  Kcp.138.  1  Leach, 
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FonM  OF        informnl,  and  a  serious  offence  shown  to  have  been  committed, 

COMMITMENT    IN     .1  n  ,.       ,  ill-  •    1  /•  1 

GENERAL.  thcy  Will  uot  cliscliarge  or  bail  the  prisoner,  witliout  first  looking 
into  the  depositions,  to  see  whether  there  is  sufficient  evidence  to 
detain  him  in  custody.  And  it  seems  that  the  commitment  omit- 
ting the  cause  for  which  the  party  is  to  be  imprisoned,  does  not 
make  it  absohitely  void,  so  as  to  subject  the  gaoler  or  officer  to 
an  action  for  false  iaiprisonment,  or  excuse  him  for  an  escape, 
for  he  may  plead,  as  an  excuse,  that  the  imprisonment  was 
for  felony  (a). 

In  the  last  volume  is  given  a  comprehensive  statement  of 
offences,  as  described  in  the  commitment,  arranged  in  a  syste- 
[  114  ]  matic  order  (6);  and  where  u  form  is  not  there  to  be  found 
applicable  to  the  particular  case,  the  precedents  of  indictments 
may  be  resorted  to,  from  which  the  statement  of  the  offence  may 
be  taken. 

7thly,  The  commitment  should  point  out  the  place  of  imprison- 
ment, and  not  merely  direct  that  the  party  should  be  taken  to 
prison  (c).  We  have  already  considered  the  proper  prison  to 
•which  he  ought  to  be  conveyed  {d). 

8thly,  With  respect  to  the  time  and  mode  of  imprisonment,  it 
is  observed,  that  the  commitment  should  have  an  apt  conclusion  ; 
namely,  to  detain  the  party  **  until  he  shall  be  discharged  by  due 
course  of  law  (e) :"  these  words  alone  are  proper  where  the  party 
is  committed  for  an  offence  not  bailable,  but  where  he  is  com- 
mitted for  want  of  sureties  for  a  bailable  offence,  it  is  usual  to 
direct  the  gaoler  to  keep  the  prisoner  in  his  "  said  custody  for 
want  of  sureties,  or  until  he  shall  be  discharged  by  due  course  of 
law."  When  the  offence  is  not  bailable,  the  party  may  be  com- 
mitted until  the  time  of  trial,  as  "  until  the  next  general  gaol 
delivery  of  the  said   county (/),"  or  "the   next  general  quarter 


(a)  1  Hale,  504.    2  Hale,  123.  (o)  2  Stra.  934.    1  Ld.  Raym. 

Bac.  Ah.  Escape,  A.     2  8aund.  424. 

101,  y.  n.  2.    ace.    but   see  Cro.  {d)  Ante,  107,  8. 

Jac.  81.     Bac.  Ab.  Trespass,  D.  (e)  2  Hale,  123.  Hawk.  b.  2. 

3,  contra.  c.  16.  s.  18. 

(i)  These    are   the    approved  (/)  Toonc,  100.  Williams,  J. 

forms  used  at  the  principal  po-  Commiluicut,  V. 
lice  ollices. 
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sessions  of  the  peace,  to  be  held  in  and  for  the  said  county  (a)."        Form  of 

.  COMMITMENT  IN 

But   the  most  usual   and   comprehensive   words  are,  "  until  he         general. 
shall  be  discharged   by  due  course  of  law  (6)."     But  where  the 
commitment  is  in  the  nature  of  punishment,  the  time  of  imprison- 
ment  must    be     stated,    and    if  it    be    until    the   party    be   dis- 
charged by  due  course  of  law  it  will  be  bad(c);  but  where   in 
other  respects  the  time  of  imprisonment  is  sufficiently  stated,  the 
unnecessary  addition  of  the  words  "  until  he  be  discharged  by 
due   course    of   law,"  will   not  vitiate  (d).      The   mittimus   may 
command  the  gaoler  to  keep  the  party  "  in  safe  custody,"  for  if 
every  gaoler  be  bound  by  law  to  keep  his  prisoner  in  such  custody, 
there  can  be  no  objection  to  a  mittimus  reminding  him  of  his 
duty(e).     And   if  the  conclusion  be  irregular,  it  is  said  that  it 
will   not  wholly   vitiate  the   mittimus,    and  that  therefore,  if  a 
commitment  "till  further  order,"  be  made  by  a  justice,  yet  a       [     115     ] 
breach  of  prison    under  such   warrant  would  be  a   felony;  and 
if  the  party  were  removed   by  habeas  corpus,   yet  if  the  matter 
appear  to  be  such  as  will  require  his  detention  in  custody,  or  his 
finding  sureties,    he  shall  be    bailed  or   committed   accordingly, 
and    not   discharged;    because    the   informal   conclusion  will   be 
rejected  (/). 

In  practice,  the  commitments  made  out  at  the  police  offices  for 
the  metropolis,  differ  in  form  from  those  issued  by  country  ma- 
gistrates (g).  The  first  are  addressed  to  the  Keeper  of  the  Gaol 
of  Newgate,  or  the  New  Prison,  Clerkenwell,  or  the  Governor 
of  the  House  of  Correction  at  Cold  Bath  Fields,  or  the  Governor 
of  Tothill  Fields  Bridewell,  8cc.  and  to  their  respective  deputies  ; 
and  after  stating  the  county  or  district  in  the  margin,  the  justice 
commands  such  gaoler  to  receive  the  body  of  the  defendant, 
describing  him  by  name  and  addition,  if  they  be  known,  or  if 
not,  by  as  minute  a  description  as  the  case  will  allow,  and  adding, 
that  he  refuses  to  tell  his  name,  brought  before  such  justice  by 
such  a  person,  and  charged  before  such  justice  upon  the  oath  of 
such  a  person  or  persons  upon  oath  or  oaths,  with  such  an  offence 


(a)  Toone,  3G0.     See  1  B.  &  (d)  3M.  <fe  S.  203,  4. 

A-  572,  n.  (e)  Hawk.  b.  2.  c.  16.  s.  15. 

(h)  Dick.  J.  Commitment,  IV.  1  Stra.  3. 

(c)  5  B.  &  A.  895.  2  Bl.  Rep.  (/)  1  Hale,  584. 

806.    See  7  Taunt.  63.    4  B.  &  {fj)  See  forms,  post,  last  vol. 

A.  218.  '  tr      ? 
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Form  of        (stating  It  concisely).     No  precise  mode  of  introducing  the  state- 

^^^'general.        nient  of  the   offence   appears  material.     The   most  usual   form 

runs    "  with   feloniously   assaulting,  8cc."   or  it  may  be   *'  with 

having  on,  &c."  or  "  for  unlawfully,  &c."  or  "  charged  with  a 

misdemeanor,  to  wit,  with  having,  &c."  or  "  with  suspicion  of 

having  been  guilty  of,  &c."  or  "  for  that  he  the  said  C.  D.  on,  &c." 

The  latter  seems  the  preferable  form,  where  the  charge  is  long, 

and   then   the  usual  form   of  an  indictment  may  be  adopted  in 

describing  the  offence.     If  the  otfence  be  against  a  statute,  the 

description  should  close  with  the  words  "  contrary  to  the  form  of 

[     llG     ]      tl'G  statute  or  statutes  in  such  case  made  and  provided."     The 

commitment    then   proceeds  with   a    direction,    **  him    therefore 

safely  keep  in  your  said   custody,  until  he  shall  be  discharged  by 

due   course   of  law ;"  or   if  he   was   committed    for    a   bailable 

offence  and  for  want  of  finding  sureties,  "  for  want  of  sureties," 

or  "  until  he  shall  be  discharged  by  due  course  of  law." 

The  form  used  in  other  places  (a)  states  at  the  head,  the  style 
and  jurisdiction  of  the  justice,  and  is  directed  to  the  constable  of 
a  named  parish  or  place,  and  to  the  keeper  of  a  particular  gaol, 
and  commands  the  constable  to  convey  into  the  custody  of  the 
gaoler  the  defendant  charged  upon  oath  of  the  offence  described 
as  in  the  other  form,  and  commands  the  gaoler  to  receive  and 
keep  the  party  in  his  gaol  until  he  shall  thence  be  delivered  by 
due  course  of  law  ;  and  this  form  is  subject  to  the  same  vari- 
ations as  that  used  at  the  police  offices. 

If  the  magistrate  acting  within  the  scope  of  his  jurisdiction, 
but  taking  an  erroneous  view  of  the  effect  of  the  evidence,  should 
come  to  a  wrong  conclusion,  and  commit  the  defendant,  and  he 
should  be  afterwards  discharged  by  the  superior  court  on  a  habeas 
corpus,  yet  he  cannot  on  that  account  sue  the  magistrate  (6).  And 
a  defective  commitment  will  yet  be  a  connnencement  of  a  prose- 
cution for  coming  within  the  8  &  9  W.  3.  c.  26.  s.  9-  and  not 
the  preferring  the  bill  {c). 

Ex-pcncc  of  con-       The  expences   of  conveying  the  prisoner  to  gaol,    are  to  be 
veyance  to  prison  ^^f^.^y^^^^  g,    pointed   out    by  the  statute  3  James  1.    c.  10.   and 

(o)  See  form,  post,  last  vol.  (c)  1  East  P.  C.  180*. 

lb)  14  East,  82. 
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27  Geo.  2.  c.  3.  and  sect.  1  (a).  The  first  of  these  statutes  directs        Expence 

,  ,      „    ,  -11  ,    OF   CONVEYANCE 

that  every  person  who  shall  be  committed  to  the  common  gaol  to  prison. 
by  any  justice,  for  any  offence  or  misdemeanor,  having  means  or 
abihty  thereunto,  shall  bear  his  own  reasonable  charges  of  send- 
ing him  to  gaol,  and  of  his  guard ;  and  if  he  refuse,  the  justice 
may  issue  his  warrant  to  seize  and  sell  sufficient  quantity  of  his 
goods.  The  latter  act  directs,  that  when  the  prisoner  has  not 
money  or  goods  in  the  county  where  he  is  taken,  sufficient  to  pay  [  117  ] 
these  expences,  a  justice  may,  by  his  warrant,  order  the  treasurer 
of  a  county  to  pay  the  same.  But  in  Middlesex,  the  expence  is 
to  be  borne  by  the  overseers  of  the  poor  of  the  parish  where  the 
party  was  apprehended.  By  the  habeas  corpus  act  (/;),  the  charge 
of  conveying  an  offender  is  limited  not  to  exceed  twelve  pence 
per  mile. 

It  is  the  duty  of  the  gaoler  to  receive  the  party ;  and  if  he  re-  Gaoler  to  receive 
r  ,   ,  1  •        /-  •   •        I  •         1      ■  •  I    ,  ■     t       I      the  prisoner,  &c. 

ruse,  or  take  any  tinng  lor  receivnig  him,  he  is  punishable  by  the 

justices  of  gaol  delivery (c)  :  If  a  party  be  committed  for  felony, 
and  the  gaoler  will  not  receive  him,  the  constable  must  bring  him 
back  to  the  town  where  he  was  taken,  and  that  town  will  be 
charged  with  the  keeping  of  him,  until  the  next  gaol  delivery ; 
or  the  person  that  arrested  him  may  in  such  case  keep  the  pri- 
soner in  his  own  house  (c^).  It  is  provided  that  felons  shall  be 
imprisoned  in  distinct  rooms  from  those  who  are  confined  as 
debtors  (e).  We  have  before  seen  that  the  gaoler  is  prohibited 
.from  removing  the  prisoner  unless  under  a  lawful  authority  (/). 
This  officer  is  protected  from  liability,  though  he  should  receive, 
by  mistake  of  the  constable,  a  person  whom  it  was  not  intended 
to  confine  (g). 

It   is  enacted  by  the  habeas  corpus  act,  that  if  any  officer  or  Copy  of  commit- 
gaoler  shall,  upon  demand  made  by  the  prisoner  or  other  person 
on  his  behalf,  refuse   to  deliver,  or  within   the  space  of  six  hours 
after  demand,  shall  not  deliver,  to  the  person  so  demanding,  a 


(o)  Dick.  Sess.  401.  The  pro-  c.  10.     55  Geo.  3.    c.  50. 

visions  of  55  Geo.  3.  c.  50.  do  (rf)  Dalt.  J.  c.  170. 

not  seem  to  affect  these  regula-  (e)  22  &  23  Car.  2.  c.  20,  s.  13. 

tions.     See  also  18  Geo.  3.  ( /■)  31  Car.  2,  c.  2.  s,  9. 

(/>)  31  Car.  2.  c.  2.  s.  2.  (y)  Ante,  GO.    Sir  T.  Jo.'  214. 

(c)  Dalt.  J.  c.  170.  4  Edvv.  3.  Co\vp.479.  sed  vide  3Cainpb.3i>. 
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CHAPTER   III. 


Copy  of 
comuitment. 


[     118     ] 


true  copy  of  the  warrant  of  commitment  or  detainer  of  such  pri- 
soner, he  shall  forfeit  to  the  prisoner  or  party  aggrieved,  for  the 
first  offence,  .£100,  and,  for  the  second,  c£200;  and  shall  also  be 
deprived  of  his   office  (a):  and  the  prisoner   suing  as  the  party 
grieved,  is  entitled  to  the  costs  of  action  (6).     And  where  a  person 
is  sent  over  from  Ireland  under  a  warrant  from  a   Secretary  of 
State  for  that  country,  charged  with  any  offence,  and  is  committed 
to  prison  until  he  can  be  brought  before  a  judge,  and  the  warrant 
is  left  with  the  gaoler,  this  is  such  a  commitment  as  entitles  the 
prisoner  to  a  copy  under  the  habeas  corpus  act,  after  it  has  been 
demanded  (c).     But  where  a  person  after  appearing  before  a  ma- 
gistrate, and   being  unable  to  find  bail,  at  his  own  request,  is 
permitted  to  continue  in  the  custody  of  the  officer   for  a  short 
time,  he  is  not  entitled  to  a  copy  of  the  commitment  (J).     And 
service  of  a  demand  of  a  copy  of  the  commitment  on  the  turnkey 
of  a   prison,  is  not  sufficient    to  support  an   action   against  the 
gaoler  for  the  penalty  incurred   by  him   under  the  habeas   corpus 
act,  if  the  gaoler  himself  were  in   the  prison ;  but  if  he  be   not 
there,  then   the   deputy  may  be  served ;  and  if  the  deputy  have 
no  deputy,  then   in    the  absence   of  the   deputy,  service  may  be 
made  on  the  turnkey,  or  it  may  be  left  at  the  gaol :  for  it  is  the 
duty  of  the  governor  to  leave  some  person  in  his  place  (e). 


Certifying    the 
comuutnieut. 


The  statute  3  Hen.  7.  c.  3.  enacts,  that  every  sheriff  and  gaoler 
shall  certify  the  names  of  every  prisoner  in  his  custody,  at  the 
next  general  gaol  delivery,  there  to  be  calendared  before  the  jus- 
tices of  gaol  delivery,  whereby  they  may  as  well  for  the  king  as 
for  the  party  proceed  to  make  deliverance  of  such  prisoners  ac- 
cording to  the  law,  on  pain  of  forfeiting  100  shillings  (/"). 


Of  the  habeas  When  a  person  thus  committed  is  advised  that  his  commitment 

ceediuV'irewl  '^  illegal,  or  that  he  is  entitled  to   be   discharged  or  bailed  by  a 
is)'  superior  jurisdiction,  he  may  obtain  relief  by  writ  of  habeas  cor- 


(a)  31  Car.  2.  c.  2.  s.  5.  See 
a  decision  on  the  Scotch  Act, 
3  Dow.  Rep.  1()9.  174. 

(0)  1  H.  Bl.  10. 

(c)  3  Esp.  Rep.  174.  see  pre- 
cedent, 7  Wentw.  170.   2  Rich. 


C.  P.  202. 

{d)  1  Str.  1G7. 

(e)  2  Bos.  A;  Piil.  530. 

(/)  Hawk.  b.  2.  c.  !(>.  s.  21. 
Dick.  J.  Coniniilnient  II. 

(g)  As   to  this  writ  and  the 
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pus,  and  the  proceedings  thereon  (a),  which  is  the  only  course  of         ^^  "^^^ 

f       '  t^  O  •'  HABEAS  CORPUS, 

proceeding,  as   a  certiorari   canjiot   be    obtained,  except    for  tlje  and 

.  ...  ,  ,  ,.  ,  PROCEEDINGS 

purpose  of  removmg  the  depositions  and  other  proceedings (o).  thereon. 
Indeed  whenever  a  person  is  restrained  of  his  Hberty,  by  being  [  119  J 
confined  in  a  common  gaol,  or  by  a  private  person,  whether  it  be 
for  a  criminal  or  civil  cause,  and  it  is  apprehended  that  the  im- 
prisonment is  illegal,  he  may  regularly  by  habeas  corpus  have 
his  body,  and  the  proceedings  under  which  he  is  detained,  re- 
moved to  some  superior  jurisdiction,  having  authority  to  examine 
the  legality  of  the  commitment;  and  on  the  return,  he  will  be 
either  discharged,  bailed,  or  remanded  (c).  1  he  \vrit  of  habeas 
corpus,  whether  at  common  law  or  under  the  31  Car.  2.  c.  2.  does 
not  issue  as  a  matter  of  course  in  the  first  instance  upon  appli- 
cation, but  must  be  grounded  upon  affidavit,  upon  which  the 
court  are  to  exercise  their  discretion  whether  or  not  the  writ 
shall  issue  (d).  There  are  three  descriptions  of  writs  of  habeas 
corpus,  more  immediately  connected  with  criminal  charges,  viz. 
the  habeas  corpus  ad  subjiciendum,  the  habeas  corpus  ad  delibe- 
randum, et  recipiendum,  and  the  habeas  corpus  cum  causCi ;  each 
of  which  we  will  now  particularly  examine. 

The  habeas  corpus  ad  subjiciendum  (so  termed  from  the  lan- 
guage of  the  writ  (e),  to  undergo  and  receive  all  such  things  as 
the  court  shall  consider  of  the  party  in  that  behalf)  issues  in 
criminal  cases,  and  is  deemed  a  prerogative  writ,  which  the  king 
may  send  to  any  place,  he  having  a  right  to  be  informed  of  the 
state  and  condition  of  every  prisoner,  and  for  what  reason  he  is 
confined.  It  is  also,  in  regard  to  the  subject,  deemed  his  writ  of 
right,  to  which  he  is  entitled  ex  debito  justitia,  and  is  in  the  na- 
ture of  a  writ  of  error  to  examine  the  legality  of  the  commitment, 
and  therefore  commands   the  day,  the  caption,  and  the  cause  of 


proceedings  in  general,  see  3  El.  (a)  Id.  ibid. 

Com.  131  to  139.  Bac.  Ab.  Ha-  {b)  5  T.  R.  158. 

beas  Corpus.     Com.    Dig.   Ha-  (c)  Bac.   Abr.    Habeas    Cor- 

beas  Corpus,  Hand's  Pra.  68  to  pus,  A. 

74.  Williams,  J.  Habeas  Corpus.  (d)  2  Chit.  Rep.  207. 

The  56  Geo.  3.  c.  100.   extends  (e)  See  form,    post,   last   vol. 

tlie   benefit  of  the  writ  to  im-  Hand's  Prac.  520.    3  Rla.  Com. 

prisonments  not   of  a  criminal  131. 

nature. 

Vol.  I.  H 
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Of  TDK  detention,  to  be  returned  (a).  The  oblijjailon  on  iudsres  to  issue 
this  writ,  is  principally  governed  by  the  statute  \6  Geo.  I.  c.  11. 
and  the  celebrated  act  of  habeas  corpus  {b). 


HABE\S  CORPUS 
ANIJ 
PHOCrEDINGS 
THEREON. 


It  is  provided  by  the  first  of  these  enactments,  that  if  any 
[  120  ]  person  be  committed  by  the  king  himself  in  person,  or  by  his 
privy  council,  or  by  any  of  the  members  thereof,  he  shall  have 
granted  to  him  without  delay  a  writ  of  habeas  corpus,  upon  de- 
mand or  motion  made  to  the  court  of  King's  Bench  or  Contmon 
Pleas ;  and  on  his  giving  security  on  his  own  bond,  to  pay  the 
charge  of  carrying  him  back,  if  he  should  be  remanded.  The 
person  to  whom  the  writ  is  directed,  is,  upon  due  and  convenient 
notice  of  the  writ,  on  the  return  of  it,  to  bring  the  body  into 
court,  and  certify  the  cause  of  the  detainer,  and  thereupon  the 
court  within  three  court  days  after  such  return  is  made,  are  to 
examine  and  determine  the  legality  of  such  commitment,  and  do 
what  to  justice  shall  appertain  in  delivering,  bailing,  or  remauding 
him. 

The  principal  habeas  corpus  act,  31  Car.  2.  c.  2.  was  passed 
in  consequence  of  the  delays  which  frequently  arose  from  sherifls, 
gaolers,  and  other  officers  having  the  king's  subjects  in  their  cus- 
tody, neglecting  to  make  returns  to  writs  of  habeas  corpus,  by 
standing  out  an  alias  and  plurics  habeas  corpus,  and  sometimes 
more,  and  by  evading  obedience  to  the  writs  directed  to  them 
from  the  superior  tribunals  (o). 

After  reciting  the  inconveniences  which  had  arisen  from  these 
oppressions,  it  proceeds  to  declare,  that  when  any  habeas  corpus 
is  directed  to  any  ministerial  officer  or  other  person,  who  detains 
the  applicant  in  his  custody,  after  it  has  been  served  on  the  officer, 
or  left  at  the  gaol  or  prison  with  any  of  the  under  keepers  or 
deputy  of  the  officers  or  keepers,  the  party  to  whom  the  writ  is 
awarded  shall,  unless  the  commitment  is  for  treason  or  felony^ 
plainly  and  specially  expressed  in  the  Tcarrant  of  commitment, 
upon  payment  or  tender  of  the  charges   of  bringing  up  his  pri- 


(a)  Id.  ibid.  Bac.  Ab.  Habeas      analysis  of  the  provisions  in  this 
Corpus,  A.  act,  3  Bla.  Com.  ISa. 

(/v)  31  Car.  2.   c.  2.     See  the  (c)  3  Ula.  Com.  J 35. 
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soner,  not  exceeding  twelve  pence  per  mile,  and  upon  security         ^^  "^^^     _. 

'  ^  r  r  7  .  .  HABEAS  CORPUS, 

beinff  given  by  his  own  bond,  to  pay  the  charges  of  carrying  him  and 

.       .  .      Ti    ,  ,      ,    .  1  •       1  .  L-    1     1  PROCEEDINGS 

back,  if  he  shall  be  remanded  by  the  court  or  judge  to  which  he  thereon. 
shall  be  brought  (a),  and  that  he  will  not  make  any  escape  by  [  121  ] 
the  way,  make  return  of  such  writ,  and  bring  the  body  of  the 
party  under  restraint  before  the  Lord  Chancellor  or  Lord  Keeper 
of  the  Great  Seal  of  England  for  the  time  being,  or  the  Judges 
or  Barons  of  the  said  court  from  whence  the  writ  of  habeas  cor- 
pus issued,  or  the  other  magistrates  before  whom  it  was  made 
returnable,  and  at  the  same  time  shall  certify  the  true  causes  of 
his  detainer  or  imprisonment,  unless  ihe  commitment  of  the  said 
party  within  three  days  after  the  writ  has  been  served  upon  him, 
if  it  be  in  any  place  beyond  the  distance  of  twenty  miles  from 
the  place  where  it  is  to  be  returned  ;  and  if  beyond  the  distance 
of  twenty  miles,  and  not  above  one  hundred  miles,  within  the 
space  of  ten  days,  and  if  beyond  the  distance  of  one  hundred 
miles,  then  within  the  space  of  twenty  days  after  such  delivery  (6). 

And   in  order  that  no   person  thus    required  may  pretend  ig- 
norance of  the  import  of  any  such  writ,  the  statute  proceeds  to 
enjoin,  that  all  writs  issued  in    pursuance  of  its  directions,  shall 
be  marked  in  this  manner,  "  per  statutum  tricesimo  primo  Caroli 
Secundi  Regis,"  and  be  signed  by  the   person  who  awards  them. 
The  act  then  comes  to  the  most  important  of  all   its  provisions. 
It  directs,  that  when  any  person  shall  be  committed  or  detained 
for  any  crime,  unless  for  felony  or   treason  plainly  expressed  hi 
the  warrant  of  commitment,  or   as   accessary,  or  on  suspicion  of 
being   accessary  before  the  fact,  to   any  petit   treason    or  felony, 
or    upon  suspicion  of    such   petit  treason    or  felony  plainly   ex- 
pressed in  the  warrant,  or  unless  he  is  convicted  or    charged  in 
execution   by  legal  process,  the  individual  conceiving  that  he  has 
a  right  to   his  liberation,  may  appeal  to  the  Lord  Chancellor  or 
Lord  Keeper,  or  any  of  the  twelve  J  udges  in  vacation,  who  upon 
view  of  the  copy  of  the  warrant  of  commitment  and  detainer,  or 
upon  oath  made  that  such  copy  was  denied,  are  hereby  authorized 
and    required,   upon  request  made  in  writing  by  such    person  or       [     122     J 
persons,  to  grant  a  habeas  corpus  under  the   seal  of  the  court, 

(a)  But  see  55  Geo.  3.  c.  50.  (b)  Sect.  3. 

H2 
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Of  the         over  which    the  iudfre   has  iurisdiction,  directed  to  the  officer,  in 

HADEAS  rOKPUS,  JO  j 

AND  whose  custody  the  party  so   committed  or  detained,  shall  be,  re- 

TUEREON.  turnable  immediately  before  the  person  who  awards  it,  or  any  other 
of  the  judges.  On  the  receipt  of  this  writ,  the  party  in  whose 
custody  the  individual  detained  continues,  must,  within  the  times 
limited  in  the  act  specified,  bring  the  prisoner  before  the  judge 
or  court,  before  whom  the  writ  is  made  returnable,  or  such  jus- 
tices, barons,  or  one  of  them,  with  the  return  of  the  writ  and 
the  true  causes  of  commitment  and  detainer.  On  this  the  ma- 
gistrate, or  court,  is  bound,  within  two  days  after  the  party  is 
thus  brought  before  them,  to  discharge  the  prisoner  from  his  im- 
prisonment, on  proper  sureties  for  his  appearance,  if  it  appear 
that  the  cause  is  bailable  ;  and  if  not,  the  prisoner  is  to  be  re- 
manded. If,  however,  the  prisoner  has  wilfully  neglected,  for 
the  space  of  two  whole  terms  after  his  imprisonment,  to  pray  a 
habeas  corpus  for  his  enlargement,  he  can  have  no  habeas  corpus 
in  vacation  time  in  pursuance  of  this  act,  but  must  wait  till  the 
commencement  of  the  term   ensuing  (a). 

By  another  section  of  the  same  statute,  it  is  provided,  that  no 
one  delivered  by  habeas  corpus  shall  be  re-committed  for  the 
same  offence  under  penalty  of  £500  {b). 

It  is  further  directed,  that  any  prisoner  may  move  and  obtain 
his  habeas  corpus  as  well  out  of  the  Court  of  Chancery  or  Ex- 
chequer, as  out  of  the  King's  Bench  or  Common  Pleas ;  and 
that  the  Lord  Chancellor  or  Judges  denying  the  same  on  sight  of 
the  warrant,  or  oath  that  it  is  refused,  forfeit  severally  to  the 
party  grieved,  the  sum  of  =£500,  to  be  recovered  in  the  manner 
therein  directed  (c). 

[     123     ]  In  the  construction    of  this  statute,  it  seems,  that  the  cases  in 

Wiipii  the  writ  is   vv'hich  it   is  compulsory  on  the  court  or  judge  to  grant  a  habeas 
to  be  granted.  .  J      &  & 

corpus,  are  rather  dubious  ;  thus  it  is  reported  that  Lord  Kenyon 

said    in   a    case  where  the   party  applying   for    the  writ  had  been 

committed  by  the  House  of  Lords  for  a  breach  of  privilege,  that 

the  Court  of  King's  Bench  were  bound  to  grant  a  habeas  corpus, 

(a)  Sect.  4.  (i)  Sect.  6".  (c)  Sect.  10. 
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but  that  having  seen   the   return  to  it,  they  were  also  bound  to      When  the 

°  .  WRIT   IS   TO    BE 

remand  the  defendant  to  prison,  because  the  subject  belonged  to  granted. 
another  tribunal  (a).  But  this  supposed  obligation  to  issue  a 
habeas  corpus  thus  ineffectually,  can  only  exist  when  the  com- 
mitment is  so  general,  that  the  court  cannot  know  its  real  occasion 
from  the  tertns  in  which  it  is  worded,  for  the  courts  are  not  com- 
pelled to  award  it  without  some  reasonable  ground  be  shown  by 
affidavit,  for  their  interference,  because  if  it  were  otherwise,  a 
traitor,  or  felon,  uiider  sentence  of  death,  a  soldier,  or  mariner, 
in  the  king's  service,  a  wife,  a  relation,  or  a  domestic  confined 
for  insanity,  might  obtain  a  temporary  enlargement  by  suing  out 
a  habeas  corpus,  though  sure  to  be  remanded  as  soon  as  brought 
up  on  its  return  (b).  And  the  habeas  corpus  act  (c)  excepts 
persons  committed  for  felony  or  treason  plainly  expressed  in  the 
warrant,  as  well  as  persons  convicted,  or  in  execution,  or  legal 
process,  who  are  consequently  not  entitled  to  this  writ,  either  in 
term  time  or  vacation  (d).  And  it  is  said,  that  none  are  at  liberty 
to  make  their  prayer,  but  such  as  are  committed  by  warrant  of 
,a  justice  of  the  peace  or  secretary  of  state,  and  not  those  com- 
mitted by  rule  of  court  (e).  And  a  prisoner  confined  in  Newgate 
on  a  charge  of  high  treason,  alleged  to  have  been  committed  in 
North  America,  who  is  only  triable  before  the  King's  Bench,  [  124  1 
under  a  special  commission,  cannot  be  admitted  to  bail  under  the 
habeas  corpus  act  by  justices  of  gaol  delivery,  or  discharged  by 
their  proclamation  for  want  of  prosecution  {f).  And  persons 
who  are  committed  to  the  Tower  for  the  same  offence,  cannot 
make  their  prayer  at  the  Old  Bailey  under  this  statute,  to  be  tried 
or  admitted  to  bail  (g).  If  a  writ  be  improperly  refused  in  the 
vacation,  the  judge  is  liable  to  a  penalty  of  .£500,  by  a  provision 
in  the  habeas  corpus  act  (h).  But  it  has  been  observed,  that 
tliis  statute  makes  the  judges  liable  to  an  action  at  the  suit  of 
the  party  grieved  in  one  case  only,  which  is  the  refusing  to  award 


(a)  8  T.  R.   3-24.      14  East,  (c)  Bac.  Abr.  Habeas  Corims, 

110,111.  B.  4.      Com.  Dig.  Habeas  Cor- 

(6)3Bla.  Com.  132.     3  B.  &  pus,  C.      KT.  U.324,  5. 

A.  420.     2  Chit.  Rep.  207.  (f)  1  Leach,  157. 

(c)  31  Car.  2.  c.  2.  (g)  Fortes.  101. 

id)  Com.  Dig.  Habeas   Cor-  (A)  31  Car.  2.  c.  2.  s.lO, 
pus,  C. 


li^  CHAPTER   III. 

When  tub      a  habeas  corpus   in  vacation  time,  and  seems  to  leave  it  to  their 

WRIT    11   TO    BE  -  11  1 

GRANTED.        discretion  m  all  other  cases  (a). 

Mode  of  obtain-       Although  the  writ  of  habeas  corpus  is,  unless  in  these  excepted 
mg  habeas  corpus  ®  .  . 

cases,  demandable  of  right,  it  does  not  issue  as  a  mere  matter  of 

course,  but  must  be  obtained  by  motion  to  the  court  in  term 
time,  and  by  application  to  a  judge  in  vacation  {b).  In  support 
of  the  application,  unless  it  be  founded  on  an  apparent  defect  in 
the  commitment,  an  aflidavit  should  be  made,  stating  the  circum- 
stances under  which  the  applicant  considers  himself  entitled  to 
relief  (o),  for  if,  on  a  bare  request  this  writ  were  issued,  any 
person,  even  a  felon,  when  under  sentence  of  death,  might  pro- 
cure a  temporary  suspension  of  his  confinement  (d).  At  common 
law,  this  writ  could  be  obtained  in  term  time  only  from  the 
Court  of  King's  Bench,  which  was  one  of  the  grievances  the 
habeas  corpus  act  was  intended  to  remedy,  though  it  seems  that 
it  might  even  then  have  been  awarded  by  the  Court  of  Chancery, 
which  is  always  open  (e).  It  seems  to  have  been  anciently  dis- 
puted whether  the  Courts  of  Common  Pleas  and  the  Exchequer, 
[  125  ]  had  any  power  to  issue  this  writ  at  common  law,  because  those 
courts  have  jurisdiction  only  over  civil  matters,  but  it  was  at 
length  held,  that  they  were  invested  with  this  power,  though  no 
privilege  relating  to  their  own  court  was  in  question  (f).  At  the 
present  day,  by  the  statute  of  Charles  2.  any  of  the  courts  in  term, 
and  any  one  of  the  judges  in  vacation,  are  authorised  to  grant  this 
remedy  upon  due  cause  being  shewn  them.  By  one  of  the  pro- 
visions of  that  act,  however,  a  prisoner  who  has  for  two  whole 
terms  after  his  imprisonment,  wilfully  neglected  to  apply  for  a 
habeas  corpus,  is  precluded  from  obtaining  it  in  vacation,  and 
must  wait  till  the  term  ensuing  (g).  In  term  time,  the  application 
grounded  upon  affidavits  is  made  by  the  prisoner's  counsel,  and  in 
vacation,  his  solicitor  lays  them  before  a  judge  at  chambers,  ac- 


(fl)  Hawk.  b.  2.  c.  15.  s.  24.  3  Bla.Com.  132.     Hand's  Prac. 

(6)  3  Bla.  Com.  132.     Hand's  73.     Williams,  J.  Hab.  Corp. 
Prac.  73.     Williams,  J.  Habeas  (e)  Bac.  Ahr.  Habeas  Corpus, 

Corpus.        Bac.   Abr.    Habeas  B.      2  Hale,  147.      2  Inst.  63. 

Corpus,  B.  5.     Fortes.  140.  4  Inst.  1152. 

(c)    See     form    of     afTulavit,  (/)  Sir  T.  Jones,   1&      Bac. 

Hand's  Prac.  511).     Post,  vol.  iv.  Abr.  Habeas  Corpus,  A. 

(r/)  2  Mod.   30G.       1  Lev.   1.         (</)  31  Car.  2.  c.  2.  s.  4. 
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coinpanied  in  both  cases  with   a  copy  of  the  warrant,  or  of  an        Mode  of 

affidavit  that  it  has  been  denied  (a).     When  the  motion  is  made  habeas  corpus. 

to  the  court,  upon  just  cause  being  shown,  a   rule  is  granted  for 

the  writ  to  issue ;  and  when  an  application  is  made  to  a  judge 

in    chambers,  he   grants   his   fiat,  whereupon  the  clerk  in   court 

makes  out  the  habeas  corpus,  and  delivers   it  to  the   solicitor  of 

the  applicant  (6).     The  writ  will  not,  it  is  said,  be  granted  on 

the  mere   affidavit  of  the   prisoner ;  but  the  application  must  be 

supported  by  other  evidence  (c). 

The  writ  of  habeas  corpus  thus  obtained,  must,  according  to  a  of  the  writ  itself, 
particular  provision,  be  signed  with  the  proper  hand  of  the  judge  J[o„**™'(i  ,'equ'i. 
by  whom  it  is  granted,  under  a  penalty  of  £0  (d).     The  statute  of  sites.* 
Charles  2.  directs  also,  that  it  shall   be  signed  by  the  person  by 
whom  it  was  awarded  ;  and  it  has  been  held,  that  without  this  form         [   126  1 
it  is  altogether  void,  and  no  one  is  bound  to  obey  it  (e).     And  in 
order  that  no  one  shall  plead  ignorance  of  its  nature,  the  same 
act  directs  that  it  shall  be  marked  in  this  manner,  "  per  statutum 
tricesimo primo  Caroli  Secmidi  Regis' (f).     It  is  to  be  directed 
to  the  person  in  whose  custody  the  applicant  is  actually  detained, 
whether  he  be  an  officer  concerned  in  the  public  administration  of 
justice,  or  a  private  individual,  who  under  any  pretence,  as  that 
of  lunacy,  detains  another  against  his  will  (g).     An  habeas  corpus 
directed  in  the  disjunctive  to  the  sheriff  or  gaoler,  is   bad ;  but 
where  a  party  is  taken  by  a  warrant  of  the  sheriff,  the  writ  must 
be  directed  to  him  ;  for  in  contemplation   of  law,  the  prisoner  is 
in  his  custody,  and  the  writ  must  be  returned  with  the  body ;  but 
where  the  prisoner  has  been  immediately  committed  to  the  custody 
of  the  gaoler,  as  in  all   criminal   cases,    it  must  be  directed    to  ' 

him  (//).     The   writ   is  then  delivered   by   the   prisoner's  solicitor 
to  the  proper  person  to  wJiom  it  is  directed  (i). 


(a)  Hand's  Prac.  73.  ((,)  Godb.44.     Bac.  Abr.  Ha- 

(^')   Id- ibid.  bcas  Corpus,  13. 6.   Williams,  J. 

^  (c)  Caid.  246.     1  Leach,  255.  Habeas  Corpus. 

S.C.  but  see  form  Hand's  Prac.  (/<)  Salk.   050.     Lord   Rayui. 

.^^^-  5B6.   61H.     Eac.    Abr.    Habeas 

(d)  1  &  2  Ph.  &  M.  c.  13.  s.  7.  Corpus,  6.      Williams,  J.  Ha- 

Bac.  Abr.  Habeas  Corpus,  J}.  5.  bcas  Corpus. 

(c)  Cowp.  672.  (i)  Hand's  Prac.  73. 

(/)  31  Car.  2.  c.  2.  s.  3. 

*  For  the   form  of  the  writ,  see  2  Inst.  52.    3  Hand's  Prac.  520.    Post, 

last  volume.  * 
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CHAPTER    111. 


Of  the  return 
to  the  writ.* 


[     127     ] 


The  party  to  whom  the  writ  of  habeas  corpus  is  directed,  is, 
by  iiie  provisions  of  the  statute  of  Charles  the  Second,  bound 
to  return  the  body  within  the  space  of  thiee  days,  if  within 
twenty  miles ;  ten  days  within  a  hundred  miles ;  and  within 
twenty  davs  for  any  greater  distance  ;  and  if  he  refuse  so  to  do,  he 
is  liable  for  the  first  offence  to  a  penalty  of  c£lOO,  and  for 
the  second  of  i^200  (a).  The  method  of  compelling  a  return 
was  formerly  by  taking  out  an  alias  and  a  pluries,  but  now 
those  measures  are  seldom  employed  because  an  attachment 
will  immediately  issue  on  the  first  refusal  (b).  And  it  is  no  excuse 
for  not  complying  with  the  requisition  of  the  writ,  that  the  pri- 
soner has  not  paid  to  the  gaoler  the  charges  allowed  by  the  act 
for  his  conveyance,  but  the  court  will  allow  them  on  the  return  (c). 
There  are,  however,  some  cases  in  which  the  person  is  warranted 
in  returning,  instead  of  the  body,  the  reasons  of  the  prisoners 
detention.  Thus  by  the  express  exception  of  the  statute,  he  is 
not  obliged  to  bring  up  one  who  is  charged  with  treason  or  felony, 
plainly  expressed  in  the  warrant  of  commitment;  or  in  prison  for 
any  civil  cause  of  action  <;J),  or  in  execution  upon  process  after 
judgment,  from  any  court  of  competent  jurisdiction  (e).  The 
return  must  show  by  whom  and  for  what  cause  the  prisoner  was 
committed  ( /').  A  return,  however,  alleging  him  to  have  been 
committed  on  suspicion  of  treason,  has  been  held  sufficient (g). 
And  it  will  not  be  rendered  invalid  by  mere  want  of  form,  if  it 
discloses  a  good  cause  of  detainer  (/<).  The  remedy  for  a  false  or 
improper  return,  is  by  an  action  on  the  case  against  the  oflticer, 
at  the  suit  of  the  party  aggrieved  to  recover  damages ;  and  by 
indictment  for  the  injury  to  public  justice (/')• 


(a)  31  Car.  2.  c.  2.  s.  2.  See 
form  of  returns,  Hand's  Prac. 
521.     Post,  vol.  iv. 

(/>)5T.  R.  8f).  liac.  Ab.  Ha- 
beas Corpus,  B.  8. 

(o)  Sir  Thomas  Jones,  433. 
1  Keb.  272,  2B0.  Bac.  Ab.  Ha- 
beas Corpus,  B.  8.  Com.  Dig. 
Habeas  Corpus,  E.  1. 

((/)This  is  altered  by  the  stat. 
5G(;co.3.  c.  100. 


((')  31  Car.  2.  c.  2.  s.  2  t*k  3. 

(/)  Cro.  Car.  507.  Vaugli.  37. 
2  Inst.  55.  Com.  Dig.  Habeas 
Corpus,  E.  1. 

((/)  Pahn.  55a.  Com.  Dig. 
Habeas  Corpus,  E.  2, 

(h)  5  Mod.  22.  I  Salk.  348. 
Com.  Dig.  Habeas  Corpus,  E.  2. 

(i)  Salk.  340.  0  Mod.  90. 
Eac.  Ab.  Habeas  Corpus,  B. 


11, 1-.'. 


As  to   the  letiiiu  in  general,  see  Bac.  Abr.  Habeas  Corpus,  B.  8,  9, 10, 
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When  the  body  is  returned  by  the  officer  to  whom  the  writ  is  Of  the  return 

TO   THB  WRIT. 

directed,  he  is  to  certify  the  day  and  cause  of  the  caption  and 
detainer,  as  in  case  of  an  excuse  for  not  bringing  the  indi- 
vidual (a).  At  the  same  time,  the  magistrate,  in  obedience  to  a 
certiorari  usually  issued  from  the  crown  office  with  the  habeas 
corpus,  returns  the  depositions  upon  which  the  commitment  was 
founded,  in  order  that  the  court  may  be  furnished  with  the  means 
of  judging  in  what  way  they  should  dispose  of  the  prisoner  (6).  [  128  ] 
But  where  the  party  is  in  custody  under  the  sentence  of  a  court 
of  competent  jurisdiction  to  try  his  offence,  it  is  sufficient  to  re- 
turn that  fact,  without  stating  the  particulars  of  the  original 
charge  against  him  (c) ;  nor,  if  the  commitment  were  made  out 
by  order  of  a  court  of  record,  is  it  necessary  to  set  it  forth  in 
its  precise  language,  as  must  be  done  vxhen  it  is  merely  given 
under  the  hand  of  an  individual  magistrate  {d). 

When  the  prisoner,  with  the  depositions  and  warrant  of  com-  Proceedings  on 
mitnient,  with  the   habeas   corpus,  are   duly  returned,  the  court 
are  to  consider  whether  they  will  discharge,  bail,  or  remand,  him  ; 
and  they  may  take  a  reasonable   time  for  this  purpose,  and  may  ' 

bail  him  de  die  in  diem,  or  direct  him  to  be  detained  in  custody, 
till  they  have  come  to  a  decision  (e).  And  though,  by  the  petition 
of  right  {f),  the  court  must,  within  three  days,  discharge,  bail, 
or  remand  the  prisoner  :  it  is  said  a  commitment  to  the  Marshalsea 
is  a  remanding  within  the  statute,  and  it  has  been  ruled,  that  the 
King's  Bench  may  remand  him  to  the  same  gaol  from  whence  he 
came,  and  order  him  to  be  brought  up  from  time  to  time,  until 
they  have  determined  to  dischatge,  or  order  him  to  be  detained  in 
prison  (g) ;  upon  the  writ  being  returned,  the  counsel  for  the 
prisoner  may  move  to  file  the  return,  and  that  the  prisoner  may 
be  called  into  court  and  the  return  read,  which  being  done,  the 
counsel  may  proceed  to  argue  the  illegality  of  the  commitment, 
and  his  right  to  be  discharged  or  bailed  (A).     If  the  court  ascertain 


(a)  Vaugli.   137.      Bac.   Ab.  beas  Corpus,  B,  13. 

Habeas  Corpus,  B.  9.  (/)  17  Car.  1.  c.  10. 

(6)    3  East,  157.     Cald.  295,  (^)  Vent.  330,  34G.    Bac.  Ab. 

Burn,  J.  Certiorari.  Habeas  Corpus,  B.  13. 

(c)  I  East,  30G.  (/t)  8T.R.  314.    Hand.  Pruc. 

W)  3  Salk.  9-2,  3.  521,  in  notes. 

(e)  5  Mod.  22.   Bac.  Ab.  Ha^ 


128  CHAPTER   111. 

Proceedings  ON  that  lliere  was  no  pretence  for  imputing  to  the  prisoner  any 
THE  RETuuN.  j^^ji^table  offencc,  they  will  discharge  him ;  in  which  case,  how- 
ever, the  discharge  will  not  of  itself  enable  the  party  to  support 
[  129  ]  a"y  action  against  the  committing  magistrate  or  officer  (a).  But 
it  is  more  usual  to  bail  or  remind  him  according  to  the  nature  of 
the  charge,  and  the  probability  of  his  being  ultimately  convicted. 
If  it  appears  from  the  return  that  the  party  was  committed,  even 
by  the  House  of  Commons,  in  a  case  palpably  and  evidently 
arbitrary,  unjust,  and  contrary  to  law,  the  court  may  discharge 
or  bail  the  party  according  to  their  discretion  (6). 

Of  bailing  the  The  Court  of  King's  Bench  may  bail  any  man  according  to 

prisoner.  ^j^^jj.  discretion,  on   the   return  of  the  habeas  corpus,  but  in  the 

rules  which  they   observe   they  are  guided  by  a  series   of  deci- 
sions (t);  for  the  discretion  to  be  exercised  by  a  court  of  justice 
is  not  a  wild,  but  a  sound  discretion;  and  to  be  confined  within 
those  limits  to  which  an  honest  man,  competent  to  discharge  the 
duties   of  his   office,  ought  to  confine    himself  (rf).     We  do   not 
find  that  the  mere  informality  of  the  warrant  of  commitment  is, 
of  itself,  a  sufficient  ground  for  discharging  or  admitting  to  bail ; 
for  the  court  will  look  into  the  depositions   returned,  and  if  the 
facts  there  sworn  to,  seem  to  amount  to  felony,  they  will  remand 
the  party  to   prison  (e).     And,  on   the  other  hand,  even   though 
the  commitment  be  regular,  the  court  will  examine  the  proceed- 
ings,   and   if    the   evidence    appear    altogether    insufficient,    will 
admit  him  to  bail ;  for  the  court  will  rather  look  to  the  depositions 
which  contain  the  evidence,  than   to  the  commitment,  in  which 
the  justice    may   have  come  to  a  false    conclusion  (/).     A  man 
charged  with  murder  by  the  verdict  of  the  coroner's  inquest  may 
be  admitted  to   bail,  if  it  appear  by  the  depositions  to  amount 
only  to  manslaughter,  though  not  after  the  finding  of  an  indictment 
by  the  grand  jury  ;  the  reason  for  which  distinction  maybe,  that 


(a)  14  East,  02.  94,  5.  257.  2  East,  P.  C.  1018.  2  Stra. 

(6)  14  East,  150.  911,  note  1.     See   form  of  Re- 

(c)  See  the  cases  Com.   Dig.  mand,    3  East,  157.     1  Bar.    & 

Bail,  F.  1.  to  10.  Cres.  2«2  ;  and  post,  last  vol. 

(J)4T.  R.757.  4  Burr.  2539.  (/)  Id-  ihid.      Cald.  29G,  7. 

(e)  Ante,  113.    1  Bar.  <tCres.  2  Stra.  911,   n.  1.     2  Chit.  Rep. 

2.j».     3  Ivist,  157.     Cald.  295.  110.  138.     Hand's  Prac.  522. 
1  Leach,  270.   id.  484.     2  T.  K. 
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in  the  first  case  the  court  have  the  depositions  to  examine,  Of  bailing 
whereas  in  the  latter  case  the  evidence  is  secret,  and  does  not 
admit  of  a  summary  revision  (a).  It  is  in  fact  to  the  depositions 
alone  that  the  court  will  look  for  their  direction,  for  where  a 
felony  is  positively  charged  they  will  refuse  to  bail,  though  an 
alibi  be  supported  by  the  strongest  evidence  (b).  Nor  will  the 
court  at  all  admit  of  extrinsic  evidence,  so,  that  they  refused  to 
examine  whether  a  man,  brought  up  before  them,  had  been  pre- 
viously acquitted  of  a  charge  precisely  similar  (c).  And  the  court 
refused  to  bail  a  person  for  receiving  stolen  goods,  the  defend- 
ant's affidavit  admitting  the  receipt  of  the  goods,  but  denying  that 
he  knew  them  to  be  stolen,  because  that  was  a  fact  triable  only 
by  a  jury,  and  it  would  be  of  dangerous  consequence  to  allow 
such  proceedings,  as  it  might  induce  prisoners  generally  to  lay 
their  case  before  the  court,  who,  instead  of  the  jury,  would  be 
called  upon  to  try  the  truth  of  the  fact  for  which  they  were  com- 
mitted (d).  Nor  will  the  court  allow,  at  the  request  of  the  party 
accused,  an  inspection  of  a  person  whom  he  has  stabbed,  in 
order  to  ascertain  that  he  is  out  of  danger,  that  the  prisoner  may 
be  admitted  to  bail  (e).  We  may  also  gather,  that  the  illness  of 
the  prisoner  is  not  alone  a  sufficient  reason  to  bail  him  if);  though 
a  person  convicted  of  a  libel  has  been  so  indulged,  between  con- 
viction and  judgment,  on  account  of  very  severe  disease  (g). 
And  even  where  it  is  alike  uncertain  from  the  depositions  and  the 
commitment  whether  a  felony  is  charged,  if  it  appear  that  the 
defendant  has  been  guilty  of  a  great  misdemeanor,  t...)  court  will 
require  very  ample  securities  (A). 

But  the  principal  ground  for  bailing  upon  habeas  corpus,  and 
indeed  the  evil  the  writ  was  chiefly  intended  to  remedy,  is  the  [  131  ] 
neglect  of  the  accuser  to  prosecute  in  due  time.  Even  in  case  of 
high  treason,  where  the  party  has  been  committed  upon  the  war- 
rant of  the  secretary  of  state,  after  a  year  has  elapsed  without  pro- 
secution,  the  court  will  discharge  him,   upon  adequate  security 


(6)  2  Stra.  911.  1242.  (e)  1  Stra.  546,  7. 

(6)  2Stra.  1130.  (/)    i  Stra.   4,    5.     1  Leach, 

(c)  2  Stra.  851.     1  Barnard,  117.     Ante,  99. 

250.     S.  C.  2  Barnard,  83,  but  (g)  1  Stra.  9. 

see  2  Barnard,  271.  (A)  1  Leach,    184.     2  T.  R. 

{d)  Cases  K.  B.  OG.  257.    1  Stra.  5.    I  Barnard,  41. 
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Of  BAILING      being  given  for  his  appearance  (a).     And,   so  also,   after  any  un- 
reasonable delay,  in  case  of  felony,   or  any  inferior  offences  {b). 

Formerly  the  course  was  to  bring  up  the  party  into  court,  but 
of  late,  where  the  court  think,  upon  hearing  the  affidavits  on  his 
behalf,  that  there  is  probable  ground  for  his  being  discharged  or 
bailed  for  a  felony,  if  he  be  unable  to  defray  the  expence  of  being 
brought  to  Westminster  for  that  purpose,  the  court  will  grant  a 
rule  to  shew  cause  why  he  should  not  be  bailed  by  a  magistrate  in 
the  country,  with  a  certiorari  to  return  the  depositions  before 
them  (c). 

Amount  of  bail.  The  habeas  corpus  act  (c?)  directs,  that  where  a  judge  bails  in 
vacation,  he  shall  discharge  the  prisoner,  taking  his  recognizance, 
with  one  or  more  surety  or  sureties,  in  any  sum  according  to  their 
discretion,  having  regard  to  the  quality  of  the  prisoner,  and  nature 
of  the  offence,  for  his  appearance  in  the  King's  Bench,  or  at  the 
assizes,  &.c.  or  in  such  other  court  where  the  offence  is  properly 
cognizable,  as  the  case  shall  require,  and  then  shall  certify  the  writ 
of  habeas  corpus,  with  the  return  thereof,  and  the  recognizance, 
into  the  court  where  such  appearance  is  to  be  made.  The  rule 
is,  where  the  offence  is  prima  facie  great,  to  require  good  bail ; 
moderation,  nevertheless,  is  to  be  observed,  and  such  bail  only  is 
to  be  required  as  the  party  is  able  to  procure ;  for  otherwise  the 
allowance  of  bail  would  be  a  mere  colour  for  imprisoning  the 
party  on  the  charge  (e),  nor  will  the  court  at  the  instance  of  the 
prosecutor  increase  the  amount  of  the  bail  after  they  have  once 
been  taken  (J). 

The  number  and  sufficiency  of  the  bail,  and  notice  of  bail,  and 
form  of  the  recognizance,  when  the  habeas  corpus  is  returnable  in 
the  court  of  King's  Bench,  have  been  considered  when  the  subject 
of  bailing  before  uiagistrales  was  examined  (g).  The  recognizance 
of  bail  taken  in  the  King's  Bench  upon  a  habeas  corpus  is  to  ap- 


(a)  1  Stra.  4.  Gilb.  L.  &  E.  (/)  2  Chit.  Hep.  109. 

310.  (g)  Ante,  99,  103.     See  also 

(6)  Andr.  64,  5.  Com.  Dig.  Bail,  G.  1.  K.  1.  8ce 

(c)  1  Barn.  &  Aid.  209,  form  of  notice  of  bail  at  Judge's 

((/)  31  Car.  2.  c.  2,  s.  3.  Chambers,     Hand.    Prac.   522. 

(e)  2  VVils.  109.  post,  last  vol. 
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pear  at  the  next  gaol  delivery  for  the  proper  county,  or  other  court      Amount  of 
in  which  the  defendant  is  to  be  tried  {a).     If  the  warrant  of  com- 
mitment should  prove  to   be  defective,  but  it  appears  from  the 
depo.sitions  that  the  defendant  is  charged  with  felony,  the  court 
will  remand  him  upon  a  special  rule  (/;). 

Besides  the  writ  of  habeas  corpus  ad  subjiciendum  there  is  Habeas  corpus 
another  writ  of  habeas  corpus  ad  deliberandum  et  recipiendum,  ^^  recipiendum, 
which  lies  to  remove  a  prisoner  to  take  his  trial  in  the  county  where 
the  offence  was  committed  (c) ;  and  which  proceeding  is  recog- 
nized by  the  statute  of  Charles  the  Second  (d),  and  also  by  the 
38  Geo.  3.  c.  52.  By  this  writ  a  secretary  of  state  may  send  a 
prisoner  charged  with  having  committed  an  offence  in  Ireland  to 
that  part  of  the  kingdom  to  take  his  trial,  or  if  the  crime  was 
perpetrated  in  England,  and  he  is  taken  in  Ireland,  may  send  him 
here  by  a  similar  process  (e).  When  a  defendant  is  in  execution 
at  the  king's  suit,  he  cannot  be  brought  up  by  habeas  corpus  to 
be  charged  with  an  indictment  without  notice  to  the  Attorney- 
General  (f). 

The  writ  of  habeas  corpus  cum  causS  may,  in  the  court  of  Habeas  corpns 
Kmg  s  rSench,  be  issued  by  the  bail  of  a  prisoner  who  has  been 
taken  upon  a  criminal  accusation,  in  order  to  render  him  in  their 
own  discharge  (g).  And  upon  the  return  of  this  writ  the  court 
will  cause  an  exoneretur  to  be  entered  on  the  bail  piece,  and 
remand  the  defendant  to  his  former  custody  (A).  But  the  court 
of  Common  Pleas  has  no  such  jurisdiction  (iy 


(a)  Gilb.  L.  &  E.  4.  (e)  3  Esp.  174.  where  see  form 

(b)  3  East,  166,  and  1  Barn,  of  Lord  Castlereagh's  warrant. 
&  Cres.  262,  where  see  the  form  (/)  2  Barnard,  114. 

of  a  rule  for  this  purpose,  and  (g)  Tidd,  405,   408,   417.   et 

post,  last  vol.  post. 

(c)  Bac.  Abr.   Habeas   Cor-         (A)  Id.  ibid. 

pus,  A.  (i)  3  J.  B.  Moore,  259. 1  Bin^, 

(d)  31  Car.  2.  c.  2.  s.  16.  221.    2  New  B.  246. 
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1  HE  party  suspected,  being  thus  secured,  it  becomes  material  for 
the  prosecutor  to  determine  in  what  court  he  should  institute  the 
subsequent  proceedings.  It  is  not,  however,  proposed  to  consider 
every  tribunal  before  which  criminal  matters  may  possibly  arise, 
but  only  those  courts  which  are  more  frequently  resorted  to  for 
the  trial  and  punishment  of  offenders.  Of  the  inferior  kind,  are 
the  general  and  quarter  sessions  of  the  peace.  Of  the  superior 
order,  the  assizes,  including  the  commissions  of  oyer  and  terminer, 
general  gaol  delivery,  assize  and  Nisi  Prius — courts  under  special 
commissions — the  Admiralty  sessions — and  the  court  of  King'^s 
Bench.  A  transient  notice  of  some  other  courts  of  criminal  ju- 
risdiction of  less  note  will  close  this  part  of  our  inquiries. 

[     134     ]  We  will  commence  our  examination  of  the  courts  of  criminal 

TeL'^rildQuLter  jurisdiction  with  the  sessions  of  the  peace,  for  though  its  juris- 
Sessions  of  the    diction  is  less  extensive,  it  is  the  tribunal  before  which  the  greater 
number  of  criminal  accusations  are  preferred,  inasmuch  as  misde- 
meanors and  clergyable  felonies  are  more  numerous  than  higher 
offences. 

The  term  "  Session  of  the  Peace  "  is  used  to  designate  a  sitting 

of  justices  for  the  execution  of  those  purposes,  which  are  confided 

.    to  them  by  their  commission,  and  by  several  acts  of  parliament  (a). 


(a)  Dick.  Sess.  1. 

*  As  to  this  court  in  general,  see  Dalt.  J.  c.  185.  2  Hale,  42  to  53.  Hawk, 
b.  2.  c.  8.  4Bla.  Com.  '271.  Com.  Dig.  Justices  of  the  Peace,  D.  1.  Hac. 
Abr.  Court  of  Sessions.  Burn,  J.  Justice  of  the  Peace,  II.  and  Sessions. 
Williams,  J.  Justice  of  the  Peace,  III.  and  Sessions.  Imp.  Oft.  Slier.  Sessions, 
2d  edit.  349.  Dick.  J.  Peace  Justices.  Dick.  Sess.  per  tot.  Gisb.  Duties 
of  Man,  i.  vol.  432.  The  59  Geo.  3.  c.  28.  empowers  magistrates  to  divide 
the  court  of  Quarter  Sessions. 
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Of  these  sessions  there  are  four  kinds — petit,  special,  quarter,  and 
general  sessions ;  the  first  of  which  is  a  mere  private  meeting  of 
justices  on  their  own  motion,  and  the  second,  an  assembly  sum- 
moned for  a  particular  purpose,  as  licencing  alehouses,  or  appoint- 
ing the  overseers  of  a  parish  (a).  We  have,  therefore,  only  to 
notice  the  two  latter  which  only  differ  as  to  the  times  in  which 
their  sittings  are  holden. 


Courts  of 
general   and 

QUARTER 

SESSIONS. 


The  general  quarter  sessions  of  the  peace  is  a  court  of  record, 
holden  before  two  or  more  justices,  one  of  whom  must  be  of  the 
quorum  (6),  and  the  59  Geo.  3.  c.  28.  empowers  the  justices  ta 
divide  the  court  into  two,  for  the  despatch  of  business.  This  court 
must,  by  the  statute  2  Hen.  5.  c.  4.  be  held  four  times  in  every  year, 
in  every  county  of  England,  and  oftener  if  occasion  shall  require. 
The  times  originally  specified,  were  the  first  week  after  Michaelmas 
day,  the  first  week  after  the  Epiphany,  the  first  week  after  the  close 
of  Easter,  and  the  first  week  after  the  translation  of  St.  Thomas 
the  Martyr,  or  the  seventh  of  July,  and  Tuesday  has  been  the  day 
usually  chosen.  On  this  statute  it  is,  that  the  two  kinds  of  general 
and  quarter  sessions  are  founded ;  the  latter  on  the  specific  requi- 
sition, the  former  on  the  concluding  words  which  allow  of  more 
frequent  assemblies.  The  quarter  sessions  are  indeed  only  a  spe- 
cies of  general  sessions,  but  have  the  same  poMer,  and  even,  in 
some  instances,  a  more  extensive  authority.  They  are  both  holden 
in  every  county  throughout  the  kingdom,  the  former  at  the  times 
directed  by  the  statute,  the  latter  in  the  intermediate  periods.  The 
M  Geo.  3.  c.  84.  alters  the  time  of  holding  the  Michaelmas  quar- 
ter sessions,  except  in  London  and  Middlesex ;  and  enacts,  that  in 
other  counties  and  places  in  England  and  Wales,  and  in  Berwick 
upon  Tweed,  the  quarter  sessions  at  this  time  of  year  shall  be 
holden  in  the  first  week  after  the  eleventh  of  October.  The  other 
sessions  remain  as  appointed  by  the  ancient  provision.  In  the 
construction  of  this  act,  it  is  said,  that  if  the  feast  day  fall   on 


(«)  Burn,  J.  Sessions.  Wil- 
liams, J.  Sessions.  Dick.  Sess. 
3,  4. 

(b)  Dalt,  J.  c.  185.  2  Hale, 
167.  Burn,  J.  Indictment,  IX. 
Burn,  J.  Sessions.  Williams,  J. 
Sessions.    The  term  quonim  is 


from  the  commission  when  in 
Latin  "  Quorum  unum  esse  i^olu- 
nms,  Sfc."  See  the  meaning  fur- 
ther explained,  Burn,  J.  Justices 
of  the  Peace,  IL     1  Bla.  Conu 


[     135     } 
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Courts  of  Sunday,  the  sessions  are  to  be  holden  in  the  week  following  (a). 

GENERAr,  AND  t         r  1  i  i  i  viv  i  -         lo" 

QUARTER  An  tact,  however,  they  take   place  on  ditierent  days  ni  dinerent 


SESSIONS. 


counties,  and  are  good  as  quarter  sessions,  though  on  different 
days  from  those  named  in  the  statute  of  Henry ;  for  that  provision 
is  only  directory,  and  in  the  affirmative ;  and,  therefore,  if  taken 
once  a  quarter,  according  to  the  general  direction  of  17  Rich.  2. 
c.  10.  they  will  be  valid  (o»). 

The  sessions  for  the  county  of  Middlesex,   and   the  cities  of 
v^  London  and  Westminster,  are  governed  by  regulations  which  differ 

in  some  respects  from  those  which  prevail  in  every  other  part  of 
the  kingdom.  It  is  singular  that  the  14  Hen.  6.  c.  4.  provides 
that,  in  Middlesex,  it  should  suffice,  if  the  sessions  were  held 
twice  in  the  year,  leaving  the  magistrates  at  liberty  to  convoke 
them  oftener,  if  circumstances  should  render  it  requisite.  The 
change  of  times,  by  which  the  population  of  this  county  has  been 
greatly  increased,  has  made  it  necessary  to  hold  the  sessions  eight 
times  instead  of  twice.  Four  of  these,  called,  as  in  other  places, 
the  quarter  sessions,  are  held  not  exactly  at  the  times  prescribed 
[  ISG  3  by  the  statute,  but  as  near  to  them  as  convenience  will  admit ;  the 
other  four,  termed  general  sessions,  are  taken  in  the  intervening  pe- 
riods; but  both  have  equal  jurisdiction  to  take  and  try  indictments, 
unless  in  cases  excepted  by  particular  statutes  (t).  In  Middlesex 
also  the  justices  have  a  commission  of  oyer  and  terminer,  which 
they  hold  as  often  as  the  return  of  the  sessions  of  the  peace  calls 
on  them  to  hear  and  determine  the  offences  within  their  district. 
They  sit  in  both  capacities  at  Hick's  Hall,  and  exercise  their 
several  functions  as  occasion  requires  (d). 

Wiihin  the  county  of  Middlesex  is  the  city,  borough,  and  town 
of  Westminster,  which  has  a  distinct  commission  of  the  peace,  by 
which  the  justices  hold  four  quarter  sessions  of  the  peace  every 
year,  and  have  power,  by  their  commission,  to  take  cognizance  of 
offences  committed  in  the  precinct  of  St.  Martin  le  Grand,  London, 
and  twice  in  every  year,  adjourn  the  session  of  the  city  and  liberiy 


(o)  2  Hale,  49.    Dick.  J.  Ses-  2  Bla.  R.  10r>l.   2  Hale,  40,  50. 

sions.  Rao.    x^br.    Court   of   Sessions. 

(i)  2  Hale,  50.    Dick.  J.  Ses-  Cro.  C.  C.  13. 

sions.  (d)  1  Burr.  11.  Hullock,  53», 

(c)  Per  Dc  Grey,  Ch,  Justice,  n.  b.     Cro.  C.  C.  14. 
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of  Westminster,  to  the  court-house  of  such  precinct  of  St.  Martin        Courts  of 

GENERAT,     AND 

le  Grand.  quarter 

SESSIONS. 

At  both  the  last-mentioned  sessions,  indictments  are  preferred 
for  felonies,  burglaries,  &c.  which,  when  returned  by  the  grand 
jury  into  court,  are,  by  the  respective  clerks  of  the  peace,  trans- 
mitted to  the  sessions-house  in  the  Old  Bailey,  where  the  sessions 
of  oyer  and  terminer  and  general  gaol  delivery  of  Newgate,  for 
the  City  of  London  and  the  County  of  Middlesex,  are  holden 
eight  times  in  the  year,  in  the  same  weeks  in  which  the  sessions 
at  the  new  sessions-house  are  holden.  The  practice  in  Middle- 
sex was,  in  the  case  of  the  King  v.  Atkinson  (a),  stated  to  be 
thus;  that  the  sessions  of  the  peace  and  of  oyer  and  terminer  for 
the  county  of  Middlesex  are  holden  at  the  same  time,  and  in  the 
same  court,  but  opened  and  adjourned  by  separate  proclamations  : 
the  jurors  under  both  commissions  are  the  same  persons;  and  it  [  137  ] 
is  the  general  practice  to  swear  such  jury  as  well  under  the  com- 
mission of  the  peace  as  of  oyer  and  terminer ;  that  at  the  sessions 
or  a  convenient  time  after,  in  the  session-book  are  entered  me- 
morandums of  the  days  of  holding  the  sessions,  as  well  under  the 
commission  of  the  peace  as  of  oyer  and  terminer,  the  names  of 
the  justices  and  entries  of  the  proceedings  in  respect  to  indict- 
ments, recognizances.  Sic.  or  a  summary  thereof  from  several 
official  papers,  documents,  and  memorandums  taken  at  the  time. 

Although  the  city  and  liberty  of  Westminster  has  a  separate 
commission  of  the  peace  from  that  of  the  county  of  Middlesex, 
yet  indictments  for  offences  committed  within  such  city  and  liberty, 
(except  the  precinct  of  St.  Martin  le  Grand,  London)  are  within 
the  cognizance  of  the  session  of  the  peace  of  the  county  of  Mid- 
dlesex, and  it  is  much  belter  to  prefer  indictments  at  the  county 
sessions  for  misdemeanors  commiited  in  the  liberty  of  West- 
minster, than  at  the  session  for  that  liberty,  because  there  are 
eight  sessions  yearly  for  the  county,  and  but  four  for  the  liberty ; 
and  therefore  an  indictment  may  be  determined  at  the  sessions  for 
the    former,  in  half  the  time  that  it  would   be  at  the  latter  (6). 


(c)  iSaund.  249,  note  1.  C.  C.   7th   edit.   37.     8th   edit. 

{b)  See   the  practice  in  Cro.      14,  15. 

Vol.  I.  1 
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Courts  of       And   if  a   party  is   bound  by  recognizance   to    prefer   a   bill  of 
QUARTER        indictment,  and  prosecute  for  an  offence  at  the  next  session  of  the 
SESSIONS.        peace  to  be  holden  for  the  city  and  liberty  of  Westminster,  and 
the  party  so  bound  prefers  a  bill  for  the  same  offence  at  the  ses- 
sion for  Middlesex,  it  is  considered  as  a   compliance  with   the 
terms   of  his  recognizance  (a).     At  common  law,  the  sitting  of 
the  Court  of  King's  Bench  suspended  the  power  of  justices  to 
hold  their  sessions  in  the  county  where  it  proceeded  (b) ;  but  the 
32  Geo.  3.  c.  48.  enacts,  that  when  any  session   of  the  peace  and 
session  of  oyer  and  terminer  holden  before  the  justices  of  the 
[     138     ]      peace  for  the  county  of  Middlesex  shall  have  been  begun  before 
the  essoign  day  of  any  term,  that  the  session  may  be  continued 
until  the  business   thereof  has  been    concluded,  notwithstanding 
the  happening  of  such  essoign  day,  or  the  sitting  of  the  Court 
of  King's  Bench  in  the  county  of  Middlesex. 

The  court  of  general  quarter  sessions  of  the  peace,  as  far  as 
respects  its  jurisdiction  to  hear  and  determine  indictments,  ap- 
pears to  owe  its  origin  to  the  statutes  iSEdw.  3.  c.  2.  and 
34  Edw.  3.  c.  1.  At  first,  the  justices  were  only  conservators 
of  the  peace,  and  the  subsequent  power  to  hear  and  determine 
given  by  these  statutes,  means  only  that  such  an  authority  may 
be  delegated  to  them  by  commission  (c).  For  this  reason  it  is 
that  a  caption  of  an  indictment  found  at  the  sessions,  must  show 
that  the  commission  gave  the  court  jurisdiction  over  the  offence, 
as  this  cannot  be  intended  (d).  It  has  been  said,  that  the  com- 
mission of  the  peace  was  altered  into  the  present  form  immedi- 
ately after  making  those  statutes  (e);  but  some  authors  state,  that 
it  was  settled  as  we  find  it  at  present  by  the  judges  about  the 
thirty-third  year  of  Queen  Elizabeth  (/).  The  jurisdiction  over 
indictments  may  be  collected  from  the  terms  of  the  commission ; 
the  precedent  of  which  is  given  in  the  last  volume  (g),  and  which 
directs  the  justices  to  inquire  the  truth  by  the  oath  of  good  and 
lawful    men    of    their  county,    and  to  hear  and  determine  "  all 


(a)  Cro.  C.  C.  13,  14.  (e)  1  Stra.  442.     1  Bla.  Com. 

(b)  9  Co.  118  b.  351. 

(c)  iBla.  Com.  351.     1  Stra.  (/)  Hawk.  b.  2  c.  8.  s.  8. 
442.  (g)  See  form,  post,  last  vol. 

(</)  1  Stra.  442.  and  1  Stra.  442, 
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"  felonies,  poisonings,  enchantments,  sorceries,  arts,  magic,  trei^      Courts  of 

ti  r  J.     IT  i-  •  A  ,       .■  GENEUAL     ANli 

**  passes,  jorestalUngs,  regratings,   engrossings,    and     extortions,        quaktkr 
"  and  all  other  crimes  and  offences  of  which  such  justices  may        sessions. 
*'  or  ought  lawfully  to  inquire,"  subject  to  this  caution  ;  "  that 
*'  if  a  case  of   difficulty  shall  arise,    they  shall   not  proceed  to 
*'  give  judgment  except  in  the  presence  of  some  justice  of  one 
"■  of  the  benches  or  of  assize  (a)." 

High  treason  is  not  mentioned  in  the  commission,  and  therefore  [  139  ] 
the  quarter  sessions  have  no  jurisdiction  to  try  that  offence,  though 
the  justices  may  commit  the  offender  to  take  his  trial  before  a 
higher  tribunal  (6).  But  by  virtue  of  the  express  terms  of  the 
commission,  this  court  has  jurisdiction  over  all  felonies,  though  in 
consequence  of  the  caution  not  to  proceed  to  judgment  in  cases 
of  difficulty,  it  is  now  the  common  practice  to  try  only  petty 
larcenies  and  misdemeanors  in  this  court :  and  felonies  of  a  hiorher 
nature,  as  murders  and  felonies,  upon  conviction  of  which  the 
prisoner  must  pray  the  benefit  of  clergy,  or  the  benefit  of  the 
statute,  are  usually  remitted  for  a  more  solemn  trial  to  the  as- 
sizes (c).  The  sessions  however  have  jurisdiction  over  capital 
offences  of  this  nature  ;  and,  if  they  do  proceed  to  judgment,  in 
cases  of  difficulty,  their  judgment  is  not  void,  but  is  effectual  till 
reversed  for  real  error  by  a  superior  tribunal  {d).  So  an  indict- 
ment lies  at  the  quarter  sessions  for  lighting  fires  on  the  coast,  con- 
trary to  47  Geo.  3.  sess.  2.  c.  QQ.  for  though  in  one  section  "  the 
general  quarter  sessions"  is  omitted,  yet  it  being  in  other  parts  of 
the  act,  the  omission  was  merely  a  mistake  (e).  This  court,  how- 
ever, has  no  jurisdiction  over  forgery  {f)  or  perjury  at  common 
law  (g),  the   principal  reason   of  which  exceptions  is  said  to  be, 

{a)    See  post,    last   vol.   and  c.  8.  s.  57.     Bac.   Ab.  Justices 

Hawk.  b.  2.  c.  8.  s.  9.     2  Hale,  of  Peace,  E.  2.     Cro.  C.  C.  14. 

42,  43.     The  parts  of  the  com-  Dick.  Sess.  104,  5. 

mission    are     ably   commented  {d)  Lamb.  50.     2  Hale,  4G. 

upon  in  2  Hale,  42,  &c.    Hawk.  (e)  4  M.  &  S.  71. 

b.  2.  c.  8.  s.  37.  57.  59.  and  in  (/")  Hawk.  b.  2.  c.  8.  s.  G4. 
Burn,  J.  Justices  of  the  Peace,  1  S'alk.  40G.  1  East,  173.  Cro. 
s.  2.  Eiiz.  601.  G97.     2  East,  IB.  22, 

{b)  2  Hale,  44.     Hawk.  b.  2.      23. 

c.  8.  s.  59.  Bac.  Ab.  Justices  (.7)  Id.  ibid.  2  Stra.  1088. 
of  Peace,  E.     Dick.  Sess.  104.      2  Ld.  Raym.  1144.    1  Salk.  40G. 

(c)  4Bla.  C.  271,  n.  2.  2.34,      Cro.  C.  C.   7th  edit.  G30,   note. 
n.  C.     2  Hale,  4G.    Hawk.  b.  2.      8th  edit.  37G. 
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SESSIONS. 


[     140     ] 


that  as  the  chief  end  of  the  institution  of  the  office  of  these  jus-* 
tices  was  the  preservation  of  the  peace  against  personal  wrongs, 
and  open  violences,  and  the  word  trespass  in  its  most  proper  and 
natural  sense,  is  taken  for  such  kind  of  injuries,  it  should  be  un- 
derstood in  that  sense  only  in  the  statute  and  commission,  or  at 
the  most  to  extend  only  to  such  other  offences,  as  have  a  direct 
and  immediate  tendency  to  cause  a  public  distuibance  (a).  These 
exceptions,  however,  are  now  considered  to  rest  more  upon 
authority  than  principle  (b). 


The  term  trespasses  in  the  commission,  subject  to  these  excep- 
tions, not  only  includes  directs  breaches  of  the  peace,  but  also 
all  such  offences  as  have  a  tendency  thereto,  and,  on  that  ground, 
conspiracies  have  been  holden  to  be  cognizable  by  the  sessions,  not 
as  actual  breaches  of  the  peace,  but  as  tending  to  produce 
them  (c).  And,  for  the  same  reason,  to  solicit  a  servant  to 
steal  his  master's  goods,  is  an  offence  indictable  in  this  court  (r7). 


Assaults  and  batteries  (e),  barratry  (/),  libels  {g)y  night-walk- 
ing, and  haunting  of  bawdy-houses  (/t),  forestallings,  regratings, 
engrossings,  and  extortions,  are  expressly  named  in  the  commis- 
sion {i).  So  perjury  upon  the  statute  5  Eliz.  c.  9.  is  indictable 
before  the  justices  of  sessions,  because  it  is  so  appointed  by  the 
particular  provisions  of  that  act  {k).  But  the  court  of  sessions 
cannot  try  any  new  created  offence  without  express  power  given 
them  by  the  statute  which  creates  it  (/).  They  have,  therefore, 
no  jurisdiction  in  the  case  of  usury  {ni).  But  under  the  general 
words  in  the  commission,    "  and  of  all  and  singular  other  crimes 


(a)   Hawk.  b.  3.  c.  8.  s.  G4. 

{b)  2  Kast,  15.  18.  20.  22,  23, 

(c)  2  Kast,  22,  23.  1  Bla. 
Rep.  3G8.  3  Burr.  1320.  Hawk, 
b.  2.  c.  8.  s.  (53.  Uick.  Sess. 
10-3. 

(</)  2  East  Rep.  5. 

(c)  Hawk.  b.  2.  c.  8.  s.  63. 
Bac.  Ab.  Justices  of  the  Peace, 
E.  3. 

(/)  2  Saund.  308,  n.l.  Hawk, 
b.  2.  c.  8.  s.  G5.  Bac.  A b.  Jus- 
tices of  Peace,  E.  3. 

{(f)  3  Salk.  194.     1  Lev.  139. 


Hawk.  b.  2.  c.  8.   s.  G4. 

(A)  Hawk.  b.  2.  c.  8.  s.  64. 

(0  iStra.  75.  Hawk.  b.  2. 
c.  8.  s.  GG. 

(Ji)  1  Salk.  40G.  Burn,  J. 
Perjury,  I.  and  II.  4  Bla.  Com. 
271,  n.  11. 

(/)  Hawk.  b.  2.  c.  8.  s.  37. 
2  Hale,  44.  4  Bla.  Com.  271. 
2  Stra.  1256.  2  Lord  Raym. 
1144.  Dick.  Sess.  105.  4  M. 
&  S.  71. 

(w/)  1  Bla.  Rep.  369.  2  Ld. 
Raym.  1144. 
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nd  offences  of  which  the  justices  of  our  peace  may,  or  ought       Courts  of 

GENERAL    AND 
QUABTEa 

SESSIONS.. 

[     141     ] 


lawfully  to  inquire,"  the  vast  number  of  offences  over  which 
justices  have  a  jurisdiction  given  them  by  many  statutes,  and 
which  are  not  particularly  mentioned  in  the  commission  seem 
to  be  included  (a). 

In  practice,  most  of  the  prosecutions  of  smaller  misdemeanors 
and  offence  s  not  amounting  to  felony,  ought  to  be  instituted  in 
this  court,  and  not  at  the  assizes  (h),  though  they  may  be  after- 
wards, in  general,  removed  by  certiorari  into  the  King's  Bench, 
In  most  corporate  towns,  there  are  quarter  sessions  kept  before 
justices  of  their  own,  within  their  respective  limits,  which  have 
exactly  the  same  authority  as  the  general  quarter  sessions  of  the 
county,  except  in  a  very  few  instances  (c).  Borough  Justices  and 
borough  sessions,  as  far  as  they  act  upon  what  are  at  the  same  time 
borough  and  county  offences,  and  borough  and  county  offenders, 
act  in  ease  and  aid  of  the  county  justices  and  county  sessions,  and 
discharge  that  duty  which  must  otherwise  be  discharged  by  the 
county  magistrates.  To  a  certain  extent  therefore  they  are,  for 
that  part  of  the  county  to  which  their  power  extends,  county  ma- 
gistrates; they  are  put  upon  that  footing  by  the  15  Geo.  2.  c.  24. 
if  that  is  merely  an  enacting  law,  and  they  were  previously  so  if 
that  is  a  declaratory  law.  That  statute  recites  that  doubts  and 
questions  had  arisen  touching  the  commitment  of  offenders  by 
justices  of  liberties  to  houses  of  correction,  of  counties  in  which 
such  liberties  are  situate,  though  such  liberties  contribute  to  the 
maintenance  and  support  of  such  houses  ;  and  then  it  declares  and 
enacts,  that  where  any  person  liable  by  law  to  be  committed  to 
the  house  of  correction  shall  be  apprehended  within  any  liberty,  &c. 
whose  inhabitants  are  contributory  to  the  support  and  maintenance 
of  the  houses  of  correction  of  the  county  in  which  such  liberty  is 
situate,  it  shall  be  lawful  for  the  justices  of  such  liberty  to  com- 
mit such  person  to  the  house  of  correction  of  the  county  in  which 
such  liberty  is  situate,  which  person  so  committed  shall  and  may 
be  received,    detained,  dealt  with,  and  ordered,    and   be  set  and 


(fl)  Barn,   J.  Justices    of  the      Duties  of  Man,  vol.  i.  432. 
Feace,  s.  2.  (c)  4  Bla.  Com.  272.     2  Hale, 

(6)  4Bla.  Com.  271,  2.    Gisb.      47. 
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kept  to  hard  labour,  or  conveyed  and  sent  away  or  discharged,  and 
be  subject  and  liable  to  the  same  correction  and  punishment  to 
all  intents  and  purposes  as  if  committed  by  any  justice  of  the 
county  (a);  and  it  has  been  recently  decided  that  the  15  Geo.  2. 
c,  24.  IS  a  declaratory  law,  and  should  have  a  liberal  construction ; 
and  therefore  where  justices  of  a  borough  contributing  to  the 
county  rate,  have  committed  prisoners  to  the  county  house  of  cor- 
rection for  offences  cognizable  within  the  county,  the  justices  at 
their  borough  sessions  have  a  right  to  order  such  prisoners  to 
be  brought  before  ibem  for  trial  there.  Qinzre  also,  where  a 
county  magistrate  having  concurrent  jurisdiction,  has  committed 
a  prisoner  for  an  offence  within  the  borough,  whether  borough 
sessions  have  not  the  same  power  of  ordering  such  prisoner  to  be 
brought  before  them  for  trial  {b).  The  king  may  grant  commissions 
of  the  peace,  not  only  for  the  whole  county,  but  for  any  particular 
district  within  it,  exclusive  of  the  jurisdiction  of  the  justices  for 
the  county  in  which  it  lies  ;  but  the  latter  can  only  be  affected 
by  a  non-intromittant  clause  expressly  prohibiting  them  from 
interfering  in  the  courts  held  for  the  smaller  division  (c). 


Xiie  assizes.  The  courts  held  in  every  county,  on   the  circuits   commonly 

called  the  Assizes,  next  require  our  attention.  They  are  held  be- 
fore the  king's  commissioners,  among  whom  are  usually  two  of 
the  judges  of  the  courts  at  Westminster,  twice  in  every  year,  in 
every  county  of  the  kingdom,  except  the  four  northern  ones, 
Avhere  they  are  held  only  once,  and  London  and  Middlesex,  where 
they  sit  no  less  than  eight  times,  in  consequence  of  the  number 
of  offences  which  arise  in  the  vicinity  of  the  metropolis. 

The  division  of  England  into  six  circuits  or  districts  was  made 
as  early  as  the  year  1176,  at  a  general  council  of  the  realm,  at 
which,  according  to  an  old  historian,  there  were  present  not  only 
the  king,  prelates,  and  nobles,  but  knights  and  others  holding 
[  142  ]  their  lauds  immediately  of  the  sovereign ((f).  Some  small  altera- 
tions have  since  been   made,  as  to  the  counties  included  in  each 


(a)  2  I?.  &  A.  542. 
(6)  2B.  &  A.  .533. 
(r)  3T.  R.  279.     4T.  R.456. 


Dick.  J.  Sessions.  Dick.Sess.  2. 
{d)  1  Woodes.  110, 
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circuit,  but  the  number  is  still  unaltered  («).  At  first,  three  jus-  The  assizes. 
tices  itinerant  or  in  eyre  were  appointed  for  each  circuit,  to  whom 
our  modern  commissioners  have  succeeded  (6).  These  now  sit  by 
virtue  of  five  commissions — the  commission  of  the  peace,  which 
we  have  already  considered — a  commission  of  oyer  and  terminer — 
a  commission  of  general  gaol  delivery — and  the  commissions  of 
assize,  and  of  nisi  prius,  which,  though  in  general  of  a  civil 
nature,  give,  in  some  cases,  an  extended  criminal  jurisdiction  to 
the  judges  (c).  Accompanied  with  these,  are  the  patent  of  assize, 
the  patent  of  association,  the  writ  of  assize,  and  the  writ  of  si 
non  omnes  (d).  Before  we  particularly  consider  these  several  au- 
thorities, it  may  be  proper  to  premise,  that  the  same  persons 
being  intrusted  with  them  all,  may  proceed  by  one  where  they 
have  no  jurisdiction  by  another,  and  may  execute  them  at  the 
same  time  (e).  Thus  under  the  commission  of  Oj/er  and  Ter- 
miner, as  the  judges  are  directed  to  inquire  as  well  as  to  hear 
and  determine  the  same,  they  can  only  proceed  upon  an  indict- 
ment found  at  the  same  assizes,  and  before  themselves ;  for  they 
must  first  inquire  by  means  of  the  grand  jury  or  inquest,  before 
they  are  empowered  to  hear  and  determine  by  the  intervention  of 
the  petit  jury  (y).  And,  therefore,  the  second  commission  of 
general  gaol  delivery,  empowers  the  judges  to  try  and  deliver 
every  prisoner  who  sliall  be  in  the  gaol  when  they  arrive  at  the 
circuit  town,  whenever  or  by  whomsoever  indicted,  or  for  what- 
ever crime  (g).  The  commissions  of  assize  and  nisi  prius,  are  [  143  J 
principally  of  a  civil  nature,  but  the  justices  have  also  under  them 
by  virtue  of  several  statutes,  a  criminal  jurisdiction ,  and  where 
an  indictment  of  treason,  felony,  or  misdemeanor  is  removed  out 
of  the  county  by  certiorari,  the  record  is  sent  down  by  nisi  prius 
to  be  tried;  and  the  judges  of  nisi  prius  may,  upon  that  record, 
proceed   to  trial,  judgment,  and  execution,  as   if  they  were  jus- 


(«)  1  Woodes.  112.  {d)  Id.  ibid.    See  forms  with 

ib)  1  Woodes.  111.  notes,  post,  last  vol. 

(c)  3  B!a.  Cotn.   58.      4  Bla.  (e)  2  Hale,  34.     Hawk.  b.  2. 

Com.  2G9.     1  Woodes.  110,  12.  c.  5.  s.  21.    1  Woodes.  Ill,  and 

See  the  forms  of  all  these  com-  see  4  Bla.  Com.  App.  1. 

missions   in    all   their   varieties  (/)  2  Hale,  27.     Hawk.  b.  2. 

with   explanatory   notes,     post,  c.  5.  s.  32.     4  Bla.  Com.  270. 

•last  vol.  {g)  4  Bla.  Cora.  270. 
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tices  of  gaol  delivery  by  virtue  of  the  statute  14  H.  6.  c.  1  (a). 
With  respect  to  the  commission  of  the  peace,  we  have  considered 
the  jurisdiction  of  the  justices  at  sessions,  and  it  may  suffice  here 
to  observe,  that  this  commission  usually  accompanies  that  of  oyer 
and  terminer  (b).  We  will  proceed  now  to  consider  more  par- 
ticularly the  jurisdiction  under  these  several  commissions. 


Conmiission  of  The  commission  of  oyer  a»d  terminer  is  the  largest  of  all  these 

over  and  terini-  .     .  ,_  ...  ,     . 

ncr*.  five  commissions  (c).      J  he  commission  is  under  the  great  seal  di- 

rected to  the  chancellor,  president  of  the  council,  lord  president 
of  the  council,  lord  privy  seal,  several  noblemen,  two  judges  of 
the  courts  at  Westminster,  king's  council,  Serjeants,  and  associates ; 
but  the  judges,  Serjeants  at  law,  and  king's  council  therein  men- 
tioned, are  to  be  of  the  quorum,  so  that  the  rest  cannot  act  with- 
out the  presence  of  one  of  them  (if) ;  and  there  must  be  four  of 
the  persons  named  in  the  commission  present  (e).  The  words  of 
the  commission,  as  already  observed,  are  "  to  inquire,  hear,  and 
determine,"  so  that  by  virtue  of  this  commission,  they  can  only 
proceed  upon  an  indictment  found  at  the  same  assizes,  and  not 
[  144  ]  upon  an  indictment  taken  before  others  than  themselves  (y).  They 
have  by  the  terms  of  the  commission,  jurisdiction  to  inquire  the 
truth  of  all  treasons (g),  misprisions  of  treasons,  felonies,  and 
misdemeanors  therein  specially  mentioned  (A)  ;  and  of  all  others 
in  the  counties  named  in  the  commission,  and  to  hear  and  deter- 
mine the  same  at  certain  days  and  places  to  be  appointed  by  them- 
selves; for  which  purpose  the  king  acquaints  them  that  he  has  sent 
a  vv'rit  to  the  sherifls  of  the  counties  where  their  sittings  are  to  be 
held,  commanding  them  to  return  a  jury  before  them,  at  such 
days  and  places  as  shall    be  notified  by  them,  in  order  to  make  in- 


(fl)  2  Hale,  30  to  42.     4  Bla.  c.  5.  s.  2.     Cora.  Dig.   Justices, 

Com.  2G9.  G.  1. 

(A)  2  Hale,  ir>(>,   57.     4  Bla.  (e)  1  Saund.  249  a. 

Com.  2G9.    Id.  Appendix,  r.  (/)  Ante,  142.     4  Bla.  Cora. 

(c)  Burn,  J.  Assizes.  1  Saund.  269.     2  Hale,  27. 

249  a.  n,  1.  (g)  1  Saund.     249  a.    note  I, 

(f/)  2  Hale,  23.     Cro.  C.  C.  1.  2  Hale,  27. 

4  Bla.  Com.  2G9.     Hawk.  b.  2.  (h)  12   Co.  31.      Com.   Dig, 

Justices,  G.  1. 

•  See  the  form,  post,  last  vol.    Hawk.  b.  2.  c.  5.  s.  22.     Bac.  Abr.  Coiut 
of  Justices  of  Oyer,  A. 
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quiry  of  such  offences  (a).     Under  this  commission,  persons  may  Commission   of 

.  OYER    AND 

be  tried  whether  they  be  m  gaol  or  at  large,  and  it  seems  agreed,  terminer. 
that  where  a  statute  prohibits  any  thing,  and  does  not  appoint  in 
what  court  it  shall  be  punished,  the  offender  may  be  indicted  be- 
fore justices  of  oyer  and  terminer ;  because  the  king  has  a  pre- 
rogative of  suing  in  that  court  which  he  prefers  (Z>).  It  is  said, 
that  at  the  Old  Bailey,  there  is  a  commission  of  oyer  and  terminer 
for  London  only,  but  no  commission  of  oyer  and  terminer  ever 
for  Middlesex,  and  the  commission  of  gaol  delivery  which  is  to 
deliver  the  gaol  of  Newgate  (c). 

At  common  law,  the  commissions  of  oyer  and  terminer,  as  well 
as  that  of  gaol  delivery,  were  suspended  by  the  Court  of  King's 
Bench,  silting  in  the  same  county  (d) ;  but  this  has  been  rectified 
by  the  statute  25  Geo.  3.  c.  18,  which  enacts,  that  the  session  of 
oyer  and  terminer  and  gaol  -delivery  of  the  gaol  of  Newgate,  for 
the  county  of  Middlesex,  should  not  be  discontinued  on  account 
of  the  commencement  of  the  term  and  the  sitting  of  the  Court  [  145  ] 
of  King's  Bench  at  Westminster,  but  may  be  continued  till  the 
business  is  concluded.  And  where  an  offence  has  been  committed 
within  the  county  of  any  city  or  town  corporate,  the  prosecutor 
may  prefer  his  indictment  to  the  jury  of  the  next  adjoining  county 
at  any  sessions  of  oyer  and  terminer,  or  general  gaol  delivery ;  and 
the  finding  of  such  a  bill  will  be  valid  except  in  London  and  West- 
minster, and  some  other  excepted  jurisdictions,  if  the  prosecutor 
has  first  entered  into  a  recognizance  to  pay  the  extra  costs,  in  case 
it  shall  be  ordered  that  he  shall  defray  them(e). 

The  commission  of  general  gaol  delivery  is  directed  only  to  the  Commission  of 
.    J  ,  ,  ,  .  ,  •      ,  • ,  ,,.,,.  general  gaol  de- 

judges  themselves,  the  serjeants,  king  s  council,  and  the  clerk  of  livery.* 

the  assize  and  associate  (f).     It  is  a  patent  in   nature  of  a  letter 

from  the  king  to  certain  persons  constituting  them  his  justices. 


(a)  Hawk,   b.  2.   c.  5.  s.  22 ;  Bac.   Abr.  Court  of  Justice   of 

see  form,  post,  last  vol.  Oyer,  &c.  A.    Ante,  137. 
.     (h)  Hawk.  b.  2.  c.  5.  s.  33.  (e)  38  Geo.  3.  c.  32.  ss.  2,  10, 

(c)  Fortes.  101 ;    but  see  Cro.  and    12.      51  Geo.   3.     c.    100. 

C.  C.  13,  14.  4  East,  208. 

(rf)  i)  Co.  118  b.    4  Inst.  163.  (/)  Sec  form,  post,  last  vol. 

*  As  fo  this  comt  and  commission  in  jjoncral,  sec  Cro.  C.  C.  2.    Williams,  J. 
and  Bun:,  J.  Aasizes.     Com.  Dig.  Justicea,   H. 
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Commission  of  and  commanding  ihem,  four,  three,  or  two  of  them,  of  which 
cAot^DEuvLRY.  nunibcr  there  must  be  one  at  least  of  the  judges  and  Serjeants  spe- 
cified, and  authorizing  them  to  deliver  his  gaol  at  a  particular 
town  of  the  prisoners  in  it;  for  which  purpose,  it  commands 
them  to  meet  at  such  place,  at  the  time  which  they  themselves 
shall  appoint,  ahd  informs  them  that,  for  the  same  purpose,  the 
king  has  commanded  his  sheriff  of  the  same  county,  to  bring  all 
the  prisoners  of  the  gaol  and  their  attachments  before  them,  at 
tiie  time  they  shall  appoint  pursuant  to  the  discretion  given  them  (a). 
And  a  recent  act  enables,  in  certain  cases,  the  opening  and  read- 
ing of  commissions  under  which  the  judges  sit  upon  their  circuit, 
after  the  day  appointed  for  holding  assizes  (6). 

Every  description  of  offence,  even  high  treason,  is  cognizable 
under  this  commission  (c),  and  the  justices  may  proceed  upon 
any  indictment  of  felony  or  trespass  found  before  other  justices  (J), 
[  146  ]  or  may  take  an  indictment  originally  before  themselves  (c) ;  and, 
^they  have  power  to  discharge,  not  only  prisoners  acquitted,  but 
also  such  against  whom,  upon  proclamation  made,  no  evidence 
shall  appear  to  indict  them,  which  cannot  be  done  either  by  jus- 
tices of  oyer  and  terminer,  or  of  the  peace  (/).  It  is  not  impera- 
tive on  a  commissioner  of  gaol  delivery  to  discharge  all  the  pri- 
soners in  the  gaol  who  are  not  indicted  ;  but  it  is  discretionary  in 
him  to  continue  on  their  commitments  such  prisoners  as  appear  to 
him  conmiitted  for  trial,  but  the  witnesses  against  whom  did  not 
appear,  having  been  bound  over  to  the  sessions  (g).  But  it  seems 
clear  from  the  words  of  the  commission,  that  these  justices  can- 
not try  any  persons,  except  in  some  special  cases,  who  are  not  in 
actual  or  constructive  custody  of  the  prison  specifically  named  in 
the  commission  {h).  But  it  is  not  necessary  that  the  party  should 
always  be  in  actual  custody,  for  if  a  person  be  admitted  to  bail. 


(a)  Hawk.   b.  2.    c.  6.    s.  1.  Justices  of  Oyer,  &c.  B.    Cro. 

4   Bla.  Com.  270.      Bac.  Abr.  C.  C.  2. 

Courtof  Justices  of  Oyer,  &c.  A.  (<■)  Hawk.    b.  2.    c.  G.    s.  3. 

{b)  3  Geo.  4.    c.  10.  2  Hale,  34. 

(c)  2  Hale,  35.     Hawk.  b.  2.  (/)  Hawk.  b.   2.   c.  G.    s.  6. 
c.  «.  s.  4.     Bac.  Abr.  Court  of  2  Hale,  34. 

Justices  of  Oyer,  &c.  B.  (</)  Buss.  <fc  Ry.  C.  C.  173. 

(d)  2  Hale,  32.     Hawk.  b.  2.  (/*)  Hawk.  b.   2.    c.  G.  s.  5. 
c.  6.  s.  2.     Bac.  Abr.  Court  of  Bac.  Abr.  Court   of  Justices  ot 

Oyer,  c^c.  B. 
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vet  he  is  in  law,  in  prison,  and  his   bail   are   his   keepers,  and   Commission   of 

^  ,.  ,  .      ,.  ...  GENERAL 

justices  of  gaol  delivery  may  take  an   indictment  against  him,  as   gaol  delivery. 
well  as  if  he  were  actually  in  prison  (a). 

The  commissions  of  gaol  delivery  are  the  same  on  all  the 
circuits.  Unlike  the  commission  of  oyer  and  terminer,  in  which 
the  same  authority  suffices  for  every  county,  there  is  a  distinct 
commission  to  deliver  each  particular  gaol,  of  the  prisoners  under 
the  care  of  its  keeper. 

The  course  of  proceeding  before  the  commissioners  of  gaol  de- 
livery will  more  properly  be  considered  hereafter.  Here,  how- 
ever, we  may  in  general  observe,  that,  previous  to  the  arrival  of 
the  judges,  a  precept  is  issued  commanding  the  sheriffs  to  return 
juries  to  try  the  prisoners  at  the  assizes  (6).  The  panels  being 
thus  made  up,  and  promptly  returned,  the  court  has  only,  when  it 
sits,  to  call  a  jury  without  writ  or  precept,  and  it  is  immediately 
returned  from  the  jurymen  in  readiness.  And  this  court  being 
instituted  for  the  speedy  delivery  of  the  prisoners,  and  this  pre- 
paration being  made  for  its  session,  it  is  fully  empowered  to  in-  [  ^"^7  J 
quire  and  try  without  the  lapse  of  any  intermediate  time  (c).  The 
court  of  general  gaol  delivery  has  jurisdiction  to  order  that  the 
proceedings  on  a  trial  from  day  to  day,  shall  not  be  published 
till  all  the  trials  against  different  prisoners  shall  be  concluded  ; 
and  the  violation  of  such  orders  is  a  contempt  of  court,  punish- 
able by  fine  or  imprisonment;  and  if  the  party  refuse  to  attend, 
to  answer  for  such  contempt,  he  may  be  fined  in  his  absence  (d). 

The  commission  of  assize  is  a  mandate  of  the  king,  directed  to   Commissions  of 

f  .1       •     I  1  1         •  ^•  1  ,,  ^      assize  and  uisi 

two  or  the  judges  and  several  serjeants,  commanding  them  "  to  prius. 

take  all  the  assizes,  juries,  and  certificates  before  whatever  justices 
arraigned,"  at  a  day  to  be  fixed  by  themselves,  and  informing 
them  that,  for  that  purpose,  juries  are  to  be  returned  by  the  re- 
spective sheriffs  (e).  That  of  nisi  prius  is  annexed  to  the  office 
of  justices  appointed  under  this  commission  by  ISEdw.  1.  c.  30, 


(a)  2  Hale,  34,  35.  (c)  See  more  fully  post. 

(b)  See  form  of  general  pre-  (d)  4  B,  &  A.  218,     11  Price, 
cept,  Rast.  Eat.  384,  .3.  post,  last  68. 

vol.     4  Hurg.  St.  Tr.  744,  5.  (c)  Sec  form,  post,  last  vol. 
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Commission   of  and  empowers  them  to  try  all  questions  of  fact  issuing  out  of  the 

ASSIZE    AND  ,,,  .  ,  ,  ■  c  •     I     i  •  /     \ 

Nisi  I'Kius.  courts  at  VVestmnister,  that  are  then  ripe  tor  trial  by  a  jury  (a;. 
These,  by  the  course  of  the  courts,  are  usually  appointed  to  be 
tried  at  Westminster  in  some  Easter  or  Michaelmas  Term,  by  a 
jury  returned  from  the  county  in  which  the  cause  of  action  arises ; 
but  with  this  proviso,  tiisi  prius,  unless  before  the  day  prefixed, 
the  justices  of  assize  come  into  the  district  (6).  But  as  they  are 
sure  to  do  this  in  the  vacations  preceding  those  terms,  the  cause 
is  tried  at  the  assizes,  and  the  parties  avoid  all  the  trouble  and 
expence  of  conveying  their  witnesses  to  London. 

By  virtue  of  several  acts  of  parliament,  a  criminal  jurisdiction 
is  given  to  these  justices  of  assize  and  nisi  prius  (c).  But,  inde- 
pendently of  these  provisions,  they  have  not  any  original  power 
of  hearing  and  determining  indictments  of  felony,  without  a 
special  commission  for  that  purpose ;  though,  by  virtue  of  the 
acts27Edw.  1.  c.3,  and  14.  Hen.  0.  c.  1,  they  have  power  only 
to  determine  such  felonies  as  are  sent  down  to  trial  before 
them  {d).  And  as  to  an  indictment  of  felony  or  treason,  removed 
out  of  the  county  by  certiorari,  we  have  before  seen  that  the 
[  148  ]  record  is  sent  down  by  nisi  prius  to  be  tried,  and  the  judges  of 
nisi  prius  may,  upon  that  record,,  proceed  to  trial,  and  judgment, 
and  execution,  as  if  they  were  justices  of  gaol  delivery  by  virtue 
of  the  statute  14  Hen.  6.  c.  1  (e). 

Commission  of         A   commission  of  the  peace   ordinarily  accompanies   the   com- 
tUe  peace.  missions  of  oyer  and  terminer  (/).  The  nature  of  the  jurisdiction 

of  justices  of  the    peace,  under   their   commissions,  has    already 

been  considered  (g). 

These  commissions  are  always  accompanied  with  a  commission 
of  association,  a  writ  of  association,  and  a  writ  of  si  non 
omnes  (/«)•       The  commission   of  association   is   a  letter  patent. 


(a)  3  Bla.  Com.  GO.  G2»,    as  to   the  trial. 

(6)  Id.  ibid.  (  f)  2  Hale,  156,  157.     4  Bla. 

(r)  2  Hale,   39,    &c.      4  Bla.  Com.  2G9.     Id.  Appendix,  1. 
Com.  2G9.      Hawk.  b.  2.    c.  7.  iff)  Ante,  133. 

Bac.  A  I).  Court  of  Assize,  &c.  (k)  See  forms  and  notes,  post, 

(d)  2  Hale,  40.  last  vol.     3  IJhi.  Com.  GO.      Jac, 

(c)  "J  Hide,  41 ;  and  see  5T.  R.  Die.  Si  uou  omues, 
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Usually  directed  to  the  clerk  of  assize  and  some  of  his  subordinate  Commission  op 

„  ,-  •  I  •  7  7  •    I       t  •       I  1  THE    PEACE. 

officers,  directmg  inem  to  associate  themselves  with  the  judges  and 
Serjeants  named  in  the  commission  of  assize,  in  talcing  the  assizes, 
and  doing  that  which  appertains  to  justice.  The  writ  of  asso- 
ciation commands  the  latter  to  receive  the  associates,  thus  ap- 
pointed, into  their  society  for  the  same  purposes  (a).  Both  are 
intended  to  prevent  any  deficiency  in  the  number  of  commissioners 
necessary  to  proceed  with  the  business  of  the  court  of  assize. 
To  the  same  purpose  the  writ  of  si  non  omnes  directs  the  com- 
missioners, that  if  all  of  them  cannot  conveniently  attend,  any 
two  of  them,  one  being  of  the  quorum,  may  proceed  to  execute 
the  commission  (b). 

The  judges  who  are,  on  every  separate  occasion,  to  take  their 
circuits,  are  appointed  to  them  by  the  fiat  of  the  king,  signed  in 
general  by  himself,  or,  during  a  regency,  by  the  regent,  in  the 
name  and  behalf  of  his  majesty  (c).  The  commissions  are  made 
out  from  this,  and  from  a  fiat  of  the  Lord  Chancellor,  directing 
the  names  which  shall  be  inserted  {d).  The  fiat  itself  is  made 
out  by  the  secretary  of  commissions,  who  prepares  it  for  the  [  149  ] 
chancellor  to  sign;  and,  in  so  doing,  inserts,  as  a  matter  of  course, 
the  chancellor  himself,  the  president  of  the  council,  the  lord  privy 
seal,  and  the  noblemen  in  the  district,  whose  names  he  takes  from 
the  form  of  the  last  that  was  previously  issued.  U  any  alteration 
is  to  be  made  after  this  form  is  completed,  it  must  be  done  by 
the  fiat  of  a  judge  (g).  Both  these  fiats  are  to  be  directed  to  the 
clerk  of  the  crown  or  his  deputy,  from  whose  office  the  commis- 
sions are  issued,  having  been  first,  at  least  in  all  special  cases, 
settled  by  the  attorney  and  solicitor-general. 

Besides  tliese  ordinary  courts  of  oyer  and  terminer   and  o-aol  Special  commis- 
delivery,  there  are  some  special  commissions  of  oyer  and  terminer,  renniner.* ^"^  ^" 
upon  urgent  occasions  of  offences  standing  in  need  of  immediate 
inquiry  and  punishment,  or  where  the  offence  has  been  committed 


(a)  See  form,  post,  last  vol.  (rf)  See  form,  post,  last  vol. 

(b)  See  form,  post,  last  vol.  (e)  See  form,  post,  last  vol. 

(c)  See  form,  post,  last  vol. 

*  See  form,  post,  last  vol. 
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Special         out  of  the  realm  (a),  though   it  is  said   that,  in   general,  a   trial 

COMMISSIONS    OF  ...  . 

OVER  AND       under  the   general    commission  is  preferable,  as  being  more  ex- 
peditious (b).     At  common   law,  offences   must  be  tried  in   the 
county  in  which  they  were  committed,  and  crimes  committed  out 
of  the  realm,  cannot  be  punished  here  (c) ;  but  the  statute  33  H,8: 
c.  23,  reciting   the   inconveniences  ensuing  from   the  remanding 
persons  to  be  tried  in  the  district  where  the  offence  was  committed, 
enacts,    that   if   any  person   being  examined   before   the    king's 
council,  or   three   of  them,  upon   any  manner   of  treasons,  mis- 
prisions of  treasons,  or  murder,  do  confess   any  such  offences,  or 
be  "vehemently  suspected   thereof,  that  then'  his  majesty's  com- 
mission of  oyer  and  terminer,  under  his  great  seal,  shall  be  made 
by  the  chancellor  to  such   persons,  and  into  such  county  or  place 
[     150     ]       as  shall  be  named  by  the  king,  for  the  speedy  trial,  conviction,  or 
delivery  of  such    offenders  ;    and   that  such  commissioners   shall 
have  power   and   authority  to  inquire,   hear,    and  determine  all 
such  treasons,  misprisions    of  treasons,  and    murders  within  the 
county  or   place    limited    by  the  commission,    by  a  jury  of  that 
county,  in  whatever  county  within  the  king's  dominions  or  zcithout 
such  offence  were  committed,  and  that,  in  such  case,  no  challenge 
for  the  shire  or  hundred  shall  be  allowed."     The  object  of  this 
statute  was   to  afford   an   immediate  trial  of  the  offences  therein 
mentioned,  in  any  county  in  England,  and  to  authorize  the  trial 
of  such  offences  committed  out  of  the  king's  dominions  by  those 
who  owe  him  allegiance.     It  was  not  introductory  of  a  new  law, 
it  only  introduced   a  better  mode   of  trying  according  to  the  old 
law,  and  of  carrying  its  principle  into  effect,  a  principle  consonant 
to  the   laws  of  all  nations,  that   subjects  wherever   they  may  be, 
are  amenable  to  the  laws  of  their  own  country  {d).      A  British 
subject  is  indictable  under  the  33  Hen.  8.  c.23,  for  the  murder 
of  another  British    subject,  though   the  murder  was   committed 
■within  the  dominions  of  a  foreign  state :  and  tlie  statement  in  the 
indictment,  that  the  person  murdered  was  at  the  time  in  the  king's 
peace,  is   sufficient   to   shew  he  was  a  British  subject :  and  the 


(a)  4  Bla.  Com.  270.     2  Hale,  Plowd.  390. 

22.      Hawk.  b.  2.  c.  5.  s.  24  to  (b)  Kel.  7. 

32.      How   the   authority  with  (c)  2  New  Rep.  91.      1  Esp. 

respect  to   the   persons   before  Hep.  62. 

whom  the  trial  shall  take  place,  {d)  1  Taunt.  27.  30,  31.  Russ. 

must   be   strictly   pursued,    see  (it  Ry.  C.  C.  134.  S.  C 
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conclusion  contra  pacem  is  a  sufficient  allegation  that  the  prisoner         Speciai, 
was  a  British  subject,  and  the  indictment  need  not  conclude  contra        over  am> 
formam  statuti  (a).     This  statute,  however,  was  repealed    as  to       terminer. 
treasons  committed   in  this  realm  by  the  1st  &  2d  P.  8c  M.  c.  10. 
but  it   continues   in  force  as  to  murders  (6) :  and  it  was  extended 
by  the  statute  43  Geo.  3.  c.  113,  to  accessaries   before  the  fact, 
and  to  manslaughter. 

The  statute  35  Hen.  8.  c.  2,  relative  to  high  treasons,  and  mis- 
prisions and  concealments  of  treason  committed  out  of  the  realm 
of  England,  gives  power  to  try  such  oflfences  in  the  King's  Bench, 
or  by  commissioners  in  any  county,  appointed  by  the  commission, 
and  continues  in  force,  notwithstanding  the  statute  1  &  2  P.  &,  M. 
c.  10,  which  directs  the  methods  of  trial  for  treason  committed 
within  the  realm,  to  be  according  to  the  course  of  the  common 
law  (c). 

So  it  was  provided  by  the  statute  11  &,  12  W.  3.  c.  12,  that 
crimes  and  offences  committed  by  any  governor  of  any  planta-  r  151  t 
tion,  &c.  beyond  the  seas,  within  his  majesty's  dominions,  may 
be  prosecuted  in  the  King's  Bench,  or  before  special  commis- 
sioners, in  any  county  in  England  {d).  In  the  special  commission, 
as  well  as  in  the  indictment,  it  seems  proper  to  pursue  the  lan- 
guage of  the  act  on  which  it  is  framed,  and  to  aver  that  it  was 
committed  witiiout  the  realm  (e). 

Sometimes,  also,  upon  urgent  occasions,  the  king  issues  a 
special  or  extraordinary  commission  of  oyer  and  terminer  and  »aol 
delivery,  confined  to  those  offences  which  stand  in  need  of 
immediate  inquiry  and  punishment,  and  not  founded  upon  any  . 
particular  act  of  parliament,  but  on  the  general  prerogative  of 
the  king  to  grant  them  (/).  Upon  these  special  commissions,  the 
course   of  proceeding  is  much    the   same  as    upon    general  and 


(a)  Russ.  &  Ry .  C.  C.  294.  (e)  1  Leach,  168.     3  Inst.  11 2 

(6)  2  Hale,   22.      43  Geo.  3.  1  East  P.  C.  369. 

""'  }^^'  ^:  ?•  (/)  4  Bla.  Cora.  270.   Hawk. 

(c)  I  Hale,   169,  170,  note  p.  b.2.  c.  5.    s.  31.      2  Hale,   21. 

2  Hale,    22.        1   Leach,   157.  See  form  against  Despard,  post. 

Haunt.  27.     3  Salk.  358,  9.  last  vol.                        1       'P      ^ 

(rf)  1  Sess.  Ca.  247. 
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Speciat,        ordinary  commissions  (o).     And,  under   a  special  commission,  a 
^^^TyeTand**''  treason  or  felony,  taken  before  other  commissioners  of  oyer  and 
TERMINER.       terminer,  may  be  heard  and  decided  {b). 

The  Admiralty  Before  the  statute  28  Hen.  8.  c.  15,  offences  being  local,  and 

Sessions.*  ^^y  ^^^  common  law  triable  only  by  a  jury  of  the  county  in  which 

they  were  committed,  a  person  who  had  committed  an  offence  on 
the  high  seas  could  only  be  prosecuted  in  the  high  court  of  ad- 
miralty, held  before  the  lord  high  admiral  or  his  deputy,  according 
to  the  course  of  the  civil  law,  and  not  by  a  jury  ;  and,  therefore, 
according  to  the  maxims  of  Roman  jurisprudence,  he  could 
not  be  convicted,  or  sentence  of  death  given,  without  proof  by 
[  152  ]  two  witnesses,  or  his  own  confession  (c).  But  this  statute,  re- 
citing these  evils,  enacts,  "  that  ail  treasons,  felonies,  robberies, 
murders,  and  confederacies  committed  in  or  upon  the  sea,  or  in 
any  other  haven,  river,  creek,  or  place  where  the  admiral  or  ad- 
mirals have  or  pretend  to  have  jurisdiction,  shall  be  inquired, 
tried,  heard,  determined,  and  judged,  in  such  shires  and  places 
in  the  realm,  as  shall  be  limited  by  the  king's  commission,  in 
like  form  and  condition  as  if  such  offences  had  been  committed 
on  land,  and  that  such  commissions  shall  be  under  the  great  seal 
directed  to  the  admiral  and  his  lieutenant  or  deputy,  and  to  three 
or  four  more  (among  whom  two  common  law  judges  are  usually 
appointed),  to  be  named  or  appointed  by  the  lord  chancellor  for 
tlie  time  being,  from  time  to  time,  and  as  often  as  need  shall 
require,  to  hear  and  determine  such  offences  after  the  common 
course  of  the  laws  of  this  realm,  used  for  treasons,  felonies, 
murders,  robberies,  and  confederacies  of  the  same,  done  and 
committed  upon  the  land,  and  that  the  commissioners,  or  four 
of  them,  shall  have  full  power  to  inquire  of  such  offences  by 
grand  jury,  and   that  the   offender   shall  afterwards  be  tried  by  a 


(a)  4  Bla.  Com.  270.  208.  Com.  Dig.  Admiralty,  E.  5. 

(6)  2  Hale,  27.  2  Hale,   12.   18.       1  Taunt.  29. 

(r)  See  the  recital  of  tlie  stat.  2JSewllep.91.  lEsp.llep.G2. 
28  Hen.  8.  c.  15.     4  Bla.  Com. 

•  A8  to  tlio  jurisdiction  of  tliis  court  in  general,  see  4  Inst.  134.  147.  2  Hale, 
11  to  20.  Com.  Dip.  Admiraltv,  E.  1,  &c.  I'.ac.  Abr.  Court  of  Admiralty, 
13.  1.  4  lila.  Com.  V68  ;  and  the  statutes  28  Hen.  8.  c.  15.  32  Geo.  2.  C  2!i. 
8.20.     3y  Geo.  3.  c.  37.     43Geo.  3.  c.  113. 
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ipetit  jury,  and   that  the  course  of  proceeding  shall  be  according  Tkk  admihalty 
to  the  law  of  the  land." 


SESSIONS. 


The  admiralty  commission  of  oyer  and   terminer  and  gaol  de- 
livery (a)  is  directed  to  three  dukes  of  the  royal  family,  the  lord 
high   admiral  and  his  deputy,  the  commissioners  of  admiralty  by 
name  and  for  the  time  being,  the  judge  and  president  of  the  ad- 
miralty court,  the  lord  chancellor  and  commissioners  for  executing 
the  office  of  chancellor  for   the   time  being,  the  president  of  the 
council,  keeper   of  the    privy  seal,  steward,    and  chamberlain  of 
the  household,  two  of  the  privy  council,  the  principal  secretaries 
of  state  and    treasurer   of  the  navy  for   tiie  time  being,  the  chan- 
cellor and  under  treasurer  of  the   exchequer,  and  lord  warden  of 
the  cinque  ports  byname  and  for  the  time  being,  the  chief  justice 
of  the  King's  Bench   and  Common  Pleas,  one  of  the  privy  coun- 
cil, the   master   of  the  rolls,  chief  baron  and  all  the   rest  of  the       [     153     ] 
twelve  judges,    four   commissioners    for  executing    the   office  of 
treasurer  of  the    exchequer,  the    official  principal   of  the   arches 
court  of  Canterbury,  and  master,  keeper,  or   commissary  of  the 
prerogative  court   of  Canterbury,    die    advocate-general,    the  at- 
torney-general, solicitor-general,  and  advocate-general   of  the  ad- 
miralty for  the   time  being,  the   secretaries  of  the  admiralty,  the 
comptroller   of   the   navy  and   his  deputy,    the   surveyors  of  the 
navy,  the  commissioners    of  the  navy,  two  other   of    the    privy 
council,    the   mayor,    aldermen,    and    recorder   of    London,    the 
mayors,    recorders,    and   justices    of    the    peace  of    the  cinque 
ports,    and   to    several     other    persons    particularly  enumerated. 
The   commission  refers    to  the   statutes  relative  to  the  admiralty 
jurisdiction,  and  directs    the   commissioners,  or  four  of  them,  of 
which  some  of  those  particularly  named  must  be  one,    from  time 
to  time   to  be  appointed  to  inquire,  to  hear  and  determine  all  the 
offences  of  which  the  court  of  admiralty  has  jurisdiction,  as  well 
those  already   committed  as  those  which    at    any  time    after  the 
issuing  the  commission  may  be  committed,  and  to  make  gaol  de- 
livery.     This  commission,  therefore,  being  thus    prospective,  as 
to  the  commissioners  for  the  time  being,  and  as  to  future  offences, 
is  only  issued  once  in  several  years. 

(a)  See  form,  post,  last  volume,  IGO. 
Vol.1.  K 
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TiiEAnMinALTY       The  jurisdiction  of  the  commissioners  appointed  under  this  sta- 
tute, was  confined  to  the  oftences  therein  enumerated,  viz.  trea- 
sons, felonies,  robberies,  murders,  and  confederacies.     The  statute 
39  Geo.  3.  c.  37.  however,  extends  the  provisions   of  this   early 
enactment  to  erery  offence  committed  upon  the  high  seas,  out  of 
the  body  of  any  county  of  the  kingdom.    And  as  persons  tried  for 
murder  under  the  first  mentioned  act,  could  not  be  found  guilty  of 
manslaughter ;  and,  therefore,  when  the  circumstances  reduced  the 
crin  J  to  that  offence  were  acquitted  entirely ;  the  39  Geo.  3.  c.  37. 
enacts,  that  where  persons  tried  for  murder  or  manslaughter,  com- 
mitted on  the  high  seas,  are  foimd  guilty  of  the  lotter  offence  only, 
they  shall  be  subject  to  the  same  punishment  as  if  they  had  com- 
mitted such  manslaughter  within  the  jurisdiction  of  the  ordinary  tri- 
bunals {a).     The  43  Geo.  3.   c.  113.  s.  2  &  3.  provides,  that  any 
person  wilfully  casting  away  any  vessel,  &c.  or  procuring  it  to  be 
done,  shall  be  guilty  of  felony  without  benefit  of  clergy ;  and  shall, 
[     1j4     ]      if  the  offence  were  committed  on  the  high  seas,  be  tried,  8cc.  by  a 
special  commission,  as  directed  by  statute  28  Hen.  8.  c.  15.     The 
statute   11  &  12  W.  3.  c.  7-  contains  provisions  against  accessa- 
ries to  piracies  and  robberies  on  the  high  seas.    This  special  com- 
mission is  now  the  only  method  of  trying  marine  felonies  in  a  court 
of  admiralty,  the  judge  of  the  admiralty  still  presiding  over  it  (6). 
Accessaries  before  the  fact,  on  shore,  to  the  wilful  destruction  of  a 
ship  on  the  high  seas,  were  not  triable  by  the  admiralty  jurisdic- 
tion under   11  Geo.  1.  c.  29.  s.  7  (c).     But  now   by  the  statute 
43  Geo.  3.  c.  113,  which  repeals  the  statutes  4  Geo.  1.  c.  12.  s.  3. 
and  11  Geo.  1.  c.  29.  ss.  5,  6.  and  7-  it  is  enacted,  "That  if  any 
person  shall  wilfully  cast  away,  burn,  or  otherwise  destroy,  any 
vessel,  or  in  any  wise  counsel,  procure,  or  direct  the  same  to  be 
done,  and  the  same  shall  be  accordingly  done,  with  intent  to  preju- 
dice any  owner  of  the  vessel,  or  of  her  cargo,  or  any  under-writer 
on  the  same,  he  shall  suffer  death  without  clergy ;  the  principal  to 
be  tried  by  the  common  law  court ;   or  in  the  admiralty  court,  as 
the  offence  shall  be  respectively  committed  within  the  body  of  a 
county  or  on  the  high  seas,  and  that  accessaries  before  the  fact, 


(a)  1  Taunt.  32.  (c)  2  Leach,  947.   East,  P.  C. 

(6)  4  131a.  Com.  2(>9.      Com.  Addenda,  26.  Russ.  &  Ry.  C.  C. 

Dig.  Admiralty,  E.  0.  1  Taunt.  37.  S.  C. 
31. 
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iwhetlier  the  principal  felony  be  committed  within  the  body  of  a  Theadmiiialty 

.         ,  .     _  ,  •.11  1  SESSIONS. 

county,  or  on  the  high  seas,  may  be  tried  by  the  common  law 

courts,  if  the  principal  felony  was  committed  within   the  body  of 

a  county,  and  by  the  admiralty  court,  if  committed  on  the  high       [     155     ] 

seas ;  but  the  accessary  shall  not  be  tried  more  than  once  for  the 

same  offence."  (a) 

The  28  H.  8,  c,  15.  merely  altered  the  mode  of  trial  in  the 
admiralty  court,  and  its  jurisdiction  still  continues  to  rest  on  the 
same  foundations  as  it  did  before  that  statute  {b).     It  is  regulated 
by  the  civil  law  et  per  consuetudines  marinas,  grounded  on  the  law 
of  nations,  which  may  possibly  give  to  that  court  a  jurisdiction  with 
■which  our  common  law  is  not  able  to  invest  it  (c).    The  statutes 
28  H.  8.  c.  15.. and  39  Geo.  3.  c.  37.  do  not,  however,  take  away 
any  jurisdiction  as  to  the  trial  of  offences,  which  might  before  have 
been  tried  in  a  court  of  common  law ;  and,  therefore,  an  indict- 
ment for  a  conspiracy  on  the  high  seas  is  triable  at  common  law, 
on  proof  of  an  overt  act  on  shore,  in  the  county  where  the  venue 
is  laid  {d).     If  a  pistol  be  fired  on  shore,  which  kills  a  man  at  sea, 
the  offence  is  properly  triable  at  the  admiralty  sessions,  because 
the  murder  is,  in  law,  committed  where  the  death  occurs  (e); 
but,  if  on  the  other  hand,  a  man  be  stricken  upon  the  high  sea,  and 
die  upon  shore  after  the  reflux  of  the  water,  the  admiral,  by  virtue 
of  this  commission,  has  no  cognizance  of  that  felony  (/').     And, 
it  being  doubtful  whether  it  could  be  tried  at  common  law,  the 
statute  2  Geo.  2.  c.  21,  provides  that  the  offender  itiay  be  indicted 
in  tlie  county  where  the  party  died.     So  the  courts  of  common 
law  have  concurrent  jurisdiction  with  the  admiralty,   in  murders 
committed  in  Milford  Haven,  and  in  all  other  havens,  creeks,  and 
rivers,  in  this  realm  (g).     The  statute  28  H.  8.  c.  15.  has  already 
been  so  fully  commented  upon   by  Lord  Hale,  that  any  further 
observations  are  here  unnecessary  (Ji).     Piratically  stealing  a  ship's 


(a)  2  Leach,  952.  P.  C.  365,  366. 

(6)  Com.  Dig.  Admiralty,  E.5.  (y)  2  Leach,  1093.   1  East,  P. 

(c)  Per  Mansfield,  Chief  Just.  C.  368.  Russ.  &  Ry.  C.  C.  243. 
1  Taunt.  29.  S.  C. 

(d)  4  East,  164.  (A)  1  East,  P.  C.  367.  2  Tlale, 

(e)  1  East,  P.  C.  367.  I  Leach,  11  to  20.  Com.  Dig.  Admiralty, 
388.  12  East,  246.  2  Hale,  17,  E.  1,  &c.  Bac.  Abr.  Court  of 
20.  Admiralty,  D.  1, 

(/)  2  Hale,  17,  20,      lEast 

K  2  , 
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The  admiralty  anchor  and  cable  is  a  capital  offence  by  the  marine  laws,  and 
triable  under  the  28  Hen.  8.  c.  15,  the  39  Geo.  3.  c.  37,  not  ex- 
tending to  this  case  (a).  The  1  Geo.  4.  c.  90.  s.  11.  provides,  that 
the  crimes  and  off'ences  mentioned  in  43  Geo.  3.  c.  58.  which 
shall  be  committed  on  the  high  seas,  out  of  the  body  of  any 
county,  shall  be  liable  to  the  same  punishment  as  if  committed 
on  land  in  England  or  Ireland,  and  shall  be  in<juired  of,  &.c.  as 
treasons,  &c.  are  by  28  Heu.  8.  {b) 

[     15G     ]  By  the  statute   32  Geo.  2.  c.  25.  s.  20.   a  session  of  oyer  and 

terminer,  and  gaol  delivery,  for  the  trial  of  offences  committed 
upon  the  high  seas,  within  the  jurisdiction  of  the  admiralty  of 
England,  must  be  holden,  twice  at  least,  in  every  year,  viz.  in 
March  and  October,  at  the  Old  Bailey,  except,  iwhen  sessions  of 
oyer  and  terminer,  and  gaol  delivery,  for  London  and  Middlesex, 
are  held  in  the  same  place ;  or  in  such  other  places  in  England  as 
the  lord  high  admiral  shall  in  writing,  under  his  hand,  directed  to 
the  judge  of  the  court  of  admiralty,  appoint.  In  prosecutions 
upon  these  provisions,  the  indictment  is  first  found  by  a  grand 
jury  of  twelve  men,  and  afterwards  tried  by  another  jury,  as  at 
common  law  (c). 

The  court  of  Tlie  court  of  King's  Bench  is  the  highest  court  of  ordinary 

Kings  Bench.*  justice  in  criminal  cases  within  the  realm,  and  paramount  to  the 
authority  of  justices  of  gaol  delivery,  and  commissions  of  oyer 
and  terminer.  It  has  jurisdiction  over  all  criminal  causes,  from 
higli  treason  down  to  the  most  trivial  misdemeanor  or  breach  of 
the  peace  (r/).  All  offences  committed  in  Middlesex,  where  the 
court  sils,  may  be  originally  prosecuted  in  this  court  by  indict- 
ment,  and  ynisdemeayiors  committed  in  any  county  in  England,  may 
be  prosecuted  by  information,  filed  by  the  attorney-general  ex 
ojjicio,  or  by  leave  of  the  court,  at  the  instance  of  a  private  in- 


(«)  Rnss.  &i  \\y.  C.  C.  123.         114.     2  East,  P.C.  812. 
{b)  lbid.2B(;.  {d)  9  Co.  118  a.  b. 

(c)  4  Jila.  Com.  2G9.     3  Inst. 

*  As  to  the  ciiminal  jurisdiction  of  this  court  in  general,  sec  2  Hale, 
1  to7,  &  12  &  KS,  cSrl.Vl.  Hawk.  h.  -2.  c.  3.  Hac.  Abr.  Court  of  King's 
Bench,  A.  4  Blii.  Com.  265  to  '2o7.  4  lust.  c.  7.  Com,  Dig.  Courts,  B.  1. 
9Co.  liaa.  b. 
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tjlividual,  in  the  crown  office  (a) ;  and  by  diiferent  acts  of  parlla-   The  court  of 
ment,  some  offences,  committed   out  of  the  kingdom,  are  here      r     j^y     -j  ' 
cognizable.     And  this  court  may  proceed  on  indictments  for  any 
offences,  removed  by  certiorari  from  inferior  tribunals  (6). 

In  the  county  where  the  court  sits,  there  is  every  term  a  grand 
inquest,  who  are  to  present  all  matters  criminal,  arising  within 
that  county,  and  then  the  same  court  proceeds  upon  indictments 
so  taken,  or  if  in  term  time  or  vacation,  there  be  any  indictment 
for  felony  before  the  justices  of  the  peace,  of  oyer  and  terminer 
or  gaol  delivery,  there  sitting,  it  may  be  removed  by  certiorari 
into  the  King's  Bench  (c).  But  without  some  statute  for  that 
purpose,  offences  committed  out  of  England  are  not  cognizable 
by  this  court  (d).  If,  however,  any  part  of  an  offence  be  com- 
pleted in  Middlesex,  though  the  rest  were  committed  abroad,  an 
indictment  lies  in  this  court,  or,  in  case  of  misdemeanor,  an  in- 
formation, if  the  offence  were  committed  in  any  other  county  (e). 
And  this  though  the  defendant  himself  was  out  of  the  kingdom 
at  the  time,  if  he  caused  the  offence  to  be  committed  here ;  as 
where  the  defendant  sent  over  a  libel  from  Ireland  to  be  published 
at  Westminster  (/).  Persons  in  his  Majesty's  service  abroad,  com- 
mitting offences  there,  may  be  prosecuted  in  the  King's  Bench 
by  indictment,  or  information,  laying  the  venue  in  Middlesex  (g). 
So  offences  committed  in  the  East  Indies  are  subject  to  this 
jurisdiction  {h).  So  if  high  treason  be  committed  out  of  the 
kingdom,  it  can  only  be  tried  in  the  court  of  King's  Bench,  or 
under  a  special  commission  («).  And  this  court  has  jurisdiction 
by  information  over  offences  committed  in  Berwick  {k). 

With  respect  to  the  mode  of  proceeding  in  this  court,  it  is  to 
be  observed,  that  every  term  there  are   tzao  grand  juries  for  the 


(a)  Though  the  King's  Bench  (e)  1  Esp.   Rep.  63.    2  New 

lias  jurisdiGlion  over  all  niisde-  Rep.  91. 

meanors,  yet,  by  the  practice  of  (f)  6  East,  589,  590. 

the  court,  informations  are  not  (g)  42  Geo.   3.   c.   85.    s.  1. 

granted  in  every  case.  See  post,  8  East,  31. 

ch.  Informations,    841  to  877.  (/*)  24  Geo.  3.  sess.  2.   c.  25. 

(6)  2  Hale,   2.     Hawk.    b.  2.  s.  64,  78,  81.    Tidd'sPrac.  815. 

c.  3.  s.  6.    4  Bla.  Com.  265.  5  T.  R.  607. 

(c)  2  Hale,  3.  (/)  33  Hen.  8.  c.  23.    1  Leach, 

{d)  I  Esp.  Rep.  62.     1  Scss.  157.  1  Hale,  I. 

Cas.  246.  {k)  2  Burr.  «60. 
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TiTR  counT  or  county  of  Middles*:  c  summoned  and  sworn  before  the  senior  of 
KUNu's  BiiNCH.  ^jj^  puisne  judges,  wliicli,  on  some  one  day  iixed  by  such  judge, 
in  the  early  part  of  the  term,  is  the  first  business  in  the  morning 
when  the  court  assenjbles.  When  they  appear,  the  judge  gives 
them  such  a  charge  as  he  thinks  the  circumstances  before  them 
will  most  particularly  reqtiire,  after  which  they  retire  to  the  grand 
jury- room,  Westminster  Hall,  or  some  other  convenient  place  for 
the  transaction  of  business,  and  afterwards  adjourn  to  a  future 
day  in  the  same  term.  On  these  occasions,  they  are  attended  by 
the  clerk  of  the  grand  juries,  who  reads  the  bills  to  them,  and 
after  their  finding,  they  come  into  court,  and  present,  in  the 
usual  form,  the  result  of  their  inquiries  (a). 

The  mode  of  proceeding  in  the  Crown  Office,  where  the  whale 
of  the  criminalbusiness  of  this  court  is  transacted,  as  it  relates 
principally  to  prosecutions  by  information,  and  indictments  re- 
moved by  certiorari,  will  be  considered,  when  those  subjects 
come  minutely  under  our  discussion. 

Prosccntioii'*  in-  Besides  these  courts  of  criminal  jurisdiction,  of  a  more  general 
courts.'  ^"  "^''^"^  tJature,  prosecutions  may  be  instittited  in  some  other  courts,  which 
it  may  be  proper  slightly  to  notice.  Thus  a  defendant  may  be 
Coroner's  inquest  prosecuted  for  murder  by  coroner  s  inquest  super  visum  cor- 
poris (Z»).  The  finding  of  such  inquest  is  equivalent  to  the  finding 
of  a  grand  jury,  and  a  woman  tried  on  the  coroner's  inquest  for 
the  murder  of  her  bastard  child  may  be  found  guilty  under 
43  Geo.  3.  c.  58.  s.  4.  of  endeavouring  to  conceal  its  birth ;  there 
being  no  distinction  in  this  respect  between  the  coroner's  inquisi- 
tion, and  a  bill  of  indictment  returned  by  the  grand  jury  (t);  but, 
in  order  to  found  an  indictment  on  a  coroner's  inquest,  the  jurors, 
and  not  merely  the  coroner  must  have  subscribed  it  (r/).  The  co- 
r  1^9  ]  roner  has  a  right  to  go  on  board  a  man  of  war  in  commission, 
lying  in  harbour,  and  hold  inquest  on  board  the  ship,  upon  a 
person  who  has  hanged  himself  in  the  cabin,  if  no  inquisition  has 
previously  been  held  by  the  admiralty  coroner ;  and  an  informa- 


(«)  Hand's   rraclicc,    Intro-  OlTice,  G.  11,  12.    Bac.Ab.Co- 

diiction,  XX.  roner,  C. 

(6)  1  Leach,  43.     As  to  core-  (c) '2  Loach,  1095.     3  Camph, 

n'cr's    inquests    in    general,    sec  371.  lluss.  I'i:  Ry.C.C.  240.  b.  C. 

Imp.  Oir.   Shenii".     Com.  Dig.  '  (</)  Imp.  Oir.-Cor.  05.^ 
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tioii   in    the   court    of  King's  Bench  lies,  if  the  coroner  be   ob-    Prosecutions 

...  .  /-i-i/xC  ^7*  INSTITUTED    IN 

structcd  in  the  performance  or  his  duty  {a),     bo  a  court  leei  may  otiieu   courts. 

receive  indictments  for  felony,  and  apprehend  the  parties  indicted, 

though  it  cannot  hear  and  determine  such  indictments,  and  must 

send  them  to  the  gaol  delivery,  there  to  be  decided,  if  the  offenders 

are  in  custody,  or   remove   them  by  certiorari  into    the  King's 

Bench,  so  that  process  to  outlawry  may  be  issued  against  them  (b). 


The  time  in  which  the  prosecution  should  be  commenced,  and 
in  which  it  may  be  instituted,  now  demands  our  attention. 

The  habeas  corpus  act,  in  order  to  prevent  the  party  accused  Of  the  time 
from  being  detained  in  prison  an  unlimited  time  before  he  is  to  prosecute. 
brought  to  trial,  provides,  that  if  any  person  committed  for  trea- 
son or  felony  be  not  indicted  in  the  term  or  sessions  ensuing,  the 
court  shall,  upon  motion,  bail  him,  unless  it  be  shewn  upon 
oath,  that  the  witnesses  for  the  prosecution  could  not  be  produced 
at  the  preceding  session  (c). 

This  regulation  applies,  however,  only  to  persons  actually  con- 
fined upon  suspicion,  and  is  solely  intended  to  prevent  the  pro- 
tracting of  arbitrary  imprisonment,  so  that  it  does  not  preclude 
the  crown  from  preferring  an  indictment  at  any  distance  of  time 
from  the  actual  perpetration  of  the  offence,  unless  some  parti- 
cular statute  limits  the  time  of  prosecuting. 

There  is  no  general  statute  of  limitations  applicable  to  criminal  [  l60  ] 
proceedings ;  so  that  instances  have  frequently  occurred  in  which 
parties  have  been  convicted  and  punished,  many  years  after  the 
crime  had  been  forgotten  {d).  And  it  has  been  repeatedly  held, 
that  no  length  of  time  can  legalize  a  public  nuisance,  althougli  it 
may  afford  an   answer  to  an  action   of  a  private    individual  (e). 


(a)  Andr.  231,  dictment,  Ii[.    Lieut.  Col.  Wall 

(6)  Williams,  J.   Burn,  J.  tit.  was  tried,  couvicted,  and   exc- 

*~'^^^-  cutcd,  for  a  murder  coriunitted 

(c)  31  Car.  2.  c.  2.  s.  7.    Wil-  twenty  years  before.  4Kla.Com. 
liams,  J.  Habeas  Corpus.  Leach,  305,  n.  2.  15th  edit. 

158,  170,  1.  (c)  7  East,  190.  3Cainpb.227. 

(d)  2  Hale,  15B.    Burn,  J.  In-  4*Bsp.  101).  Pcakc  .'.  N.  P.  01. 
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Of  the  time     Anciently,  indeed,  indictments  for  felony  were  seldom  preferred. 

TO  puosiicurii.  till  after  a  year  and  a  day  had  elapsed,  because  the  law  favored 
\  the   proceeding   by  appeal,  which    must    be  brought  within   that 

period,  npon  whicli  alone  a  restitution  of  stolen  goods  could  be 
obtained,  and  wliich  would  be  barred  by  an  acquittal.  In  order 
to  remedy  the  evils  produced  by  this  delay,  the  statute  3  Hen.  7. 
c.  1.  enjoined  an  immediate  prosecution  for  murder,  and  enacted 
that,  though  the  prisoner  should  be  acquitted  at  the  suit  of  the 
king,  he  should  still  be  liable  to  a  writ  of  appeal.  And  the 
delay,  in  case  of  robbery,  was  effectuolly  prevented  by  the 
21  Hen.  8.  c.  II.  which  gave  the  restitution  of  goods  to  the 
owner  from  whom  they  were  stolen,  upon  an  indictment  as  well 
as  an  appeal ;  in  consequence  of  which  provision,  the  a])peal  of 
rubbery  fell  into  disuse  («). 

There  are,  however,  some  offences  which,  by  particular  sta- 
tutes, must  be  prosecuted  within  specific  periods.  Thus  every 
indictment  for  high  treason,  unless  for  attempting  the  king's  life, 
found  by  the  grand  jury,  must  be  within  three  years  aftei  the 
offence  was  committed  {b) ;  and  although  this  provision  originally 
applied  only  to  England  and  Wales,  it  seems  to  have  been  ex- 
tended to  Scotland  by  the  act  of  union,  and  would  now  probably 
[  IGI  ]  be  regarded  as  affecting  treasons  alleged  to  have  been  conimitted 
in  Ireland  (c).  By  the  provisions  of  the  Black  act,  all  proceed- 
ings under  it  must  be  commenced  within  the  same  period  {d).  So 
it  was  enacted  by  the  23  Eliz.  c.  1.  that  the  offences  of  not  at- 
tending church  and  sacrament,  should  be  inquirable  within  a  year 
and  a  day  after  they  are  committed  (e)  ;  and  the  31  Eliz.  c.  5. 
provides,  that  all  indictments  upon  any  penal  statute,  whereby  the 
forfeiture  is  limited  to  the  king,  shall  be  sued  within  two  years 
after  the  offence  is  committed ;  and  if  the  forfeiture  be  limited  to 
the  king  and  prosecutor,  the  suit  shall  be  in  one  year,  and  in 
def  lult  thereof,  the  same  shall  be  sued  for  the  king  within  two 
years  after  that  year  ended  ;  but  that  where  a  statute  limits  a 
shorter  time,  the  proceeding  be  brought  within  the  time  limited  {/). 


(fl)  3  Salk.  314.     By  the  stat.  (c)  Fost.  240. 

.07  Geo.  3.  c.  40.  s.  1.  appeals  of  {d)  9  Geo.  1.  c.  22.  s.  13. 

murder,  treason,  felony,  or  other  (c)  1  Hast  1*.  G.  IH. 

o/Jcnoe,  arc  ;iboli^ht>d.  (/)  Burn, J.  ludictmeut,  ffX. 

(A)  7  W.  3.  c.  3.  ii.  o.  &  G. 
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So  a  prosecution   on  the  8  8c  9  W.  3.  c.  26.  for  knowingly  and    Of  the  time 

r  .  J  1      WITHIN     WHICH 

traitorously  having  in  possession  a  die,  made  of  iron  and  steel,  ^o  pkosecute. 
for  coining  money,  must  by  the  terms  of  the  act  be  commenced 
within  three  months,  and  the  prosecutor  must  prove  that  it  was 
so  commenced  (a).  However,  an  information  on  this  act  before 
a  magistrate,  though  his  commitment  be  informal,  is  a  sufficient 
commencement  in  time  (6).  And  it  has  been  held,  that  a  crimi- 
nal information  against  a  magistrate  must,  in  general,  be  moved 
for  in  the  second  term  after  the  offence  is  alleged  to  have  taken 
place,  and  sufficiently  early  to  allow  him  to  shew  cause  before 
its  conclusion  (c). 


OF  THE  MODES  OF  PROSECUTION. 

The  next  step  towards  bringing  the  parties  suspected  to  justice,  Of  tlie  modes  of 
'^  I    •     /•  1  •  prosecution. 

is  their  prosecution,  or  the  manner  of  their  formal  accusation  ; 

and  this  is  either  upon  a  previous  finding  of  the  fact,  by  an  in- 
quest or  grand  jury,  or  without  this  preliminary  sanction.  Of 
the  former  description,  die  proceedings  which  are  now  in  force 
are  indictments,  presentments  by  a  grand  jury  of  any  offence  from 
their  own  knowledge  or  observation,  without  any  bill  of  indict-  [  iQo  j 
ment  laid  before  them,  coroners'  inquests  in  cases  of  homicide, 
and  the  verdict  of  a  jury  in  a  civil  cause.  Of  the  latter  description 
are  informations  in  the  King's  Bench,  by  the  Attorney-General, 
ex  officio,  or  by  leave  of  the  court ;  presentments  either  by  justices 
of  the  peace,  under  particular  acts  of  parliament,  as,  for  a  high- 
way or  bridge  being  out  of  repair,  under  the  highway  act  (d) ; 
and  informations  at  the  assizes  or  sessions,  under  other  particular 
acts  of  parliament,  as  under  the  statute  of  apprentices  (e). 

An  indictment  is  a  written  accusation  of  one  or  more  persons.  By  indictment.* 
of  a   crime   preferred    to,    and  presented  upon  oath,  by  a  grand 
jury,    returned    to    inquire    of    all   offences   in   general   in    that 


(«)  Iluss.  &  Ry.  C.  C.  639.  Ab.    Indictment,     B.      Hawk. 

lb)  1  East,  P.  C.  18G,  7.  b.  2.    c.  25.     See  the  forms  of 

(c)  13  East,  270.  322.  these  several  modes  of  prusccu- 

{(()  13  (;co.  3.  c.  73.  s.  24.  lion,  post,  vol.      ludictments, 
(e)    4Bla.   Com.  301.    13ac. 

*  See  form'a,  poot,  vols.  ii.  and  iii. 
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By  INDICTMENT.  coun()'(rt).  It  is  the  most  constitutional,  regular,  and  safe,  as 
well  as  by  far  the  most  usual  mode  of  proceeding  upon  criminal 
charges  (h).  Although  it  would  be  foreign  to  our  present  design^ 
to  enter  into  the  cases  in  which  this  proceeding  can  or  cannot  be 
supported  (c),  it  may  be  proper  to  observe  in  general,  that  where 
a  statute  prohibits  an  act  to  be  done  under  a  certain  penalty, 
though  no  mention  is  made  of  indictment,  the  party  offending 
may  be  indicted  and  lined  to  the  amount  of  the  penalty;  but 
where  it  is  merely  provided,  that  if  any  person  do  a  certain  act, 
he  shall  forfeit  a  sum  to  be  recovered  by  action  of  debt,  8lc.  no 
indictment  can  be  supported  (d).  And  where  a  statute  creates  an 
offence,  and  points  out  a  particular  mode  of  punishment,  as  by 
[  1G3  ]  information  or  conviction  before  a  magistrate,  this  proceeding 
cannot  be  maintained ;  but  the  specific  mode  pointed  out  in  the 
act  must  be  observed (e).  Before  the  grand  jury  have  found  the 
accusation  to  be  true,  it  is  merely  a  bill,  and  to  be  so  termed 
in  pleading,  and  not  described  as  an  indictment  (/). 

By  presentment        j^  presentment,  in  its  limited  sense,  differs  only  from  an  indict- 
ot  a  grand  jury.  ...  . 

ment,  in  being  taken  in  the  first  instance  by  the  grand  jury,  of 

some  offence  within  their  own  knowledge,  and  into  which  it  is 
their  duty  to  inquire  (g).  After  the  presentment  has  been  de- 
livered into  court  by  the  grand  inquest,  an  indictment  is  framed 
upon  it  by  the  officer  of  the  court ;  for  it  is  regarded  merely  as 
instructions  for  an  indictment,  to  which  the  party  accused  must 
answer  (^).  When  it  is  drawn  up  by  jurors  specially  returned 
to  inquire  of  that  offence  only,  it  is  called  an  Inquisition  (e). 

/                   (a)  4  Bla.  Cora.  102.     Hawk.  Indictment,  E.     Cro.  C.  C.  33. 

b.  2.  c.  25.  s.  1.     Bac.  Ab.  In-  (e)  1  Sauad.  250,   e.  note  3. 

dictment,    A.      Com.   Dig.  In-  4  Mod.  144. 

dictraent,  A.    Cro.  C.  C.  32.  (/)  1  Salk.  376.     Com.  Dig. 

(b)  2  Hale,  151.     2  Woodes.  Indictment,  B. 

660.     11  Harg.St.  Tr.  271.  See  (g)  4  Bla.   Com.  301.     Bac. 

this  elucidated  by  Lord  Erskine,  Ab.   Indictment,     A.      2  Inst, 

vol.  i.  Speeches,  275.  739.     Com.  Dig.  Indictment,  B. 

(c)  This  would  lead  to  an  in-  Butd,  J.  Presentment. 

quiry   into  the    whole   criminal  (/*)  4  Bla.  Com.  301.  Burn,  J. 

law ;    see   general   rules    as    to  Presentment.     Bac.  Ab.  Indict- 

Avbat  oifences     are    indictable,  ment.  Com.  Dig.  Indictment,  B. 

Com.  Dig.  Indictment,  D.  and  2  Inst.   739.       Cro.   C.  C.  32. 

E.     Bac.  Abr.    Indictment,  E.  Dick.  J.  Presentment. 

Burn,   J.    Indictment.     Russell  (i)  Bac.  Ab.  Indictment.  Cro. 

on  Crimes  and  Misdemeanors.  C.  C.  32.     Hawk.  b.  2.  c.  2-3. 

(fi)  2  Hale,    171.     Bac.  Ab.  s.  1.                                  ' 
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Besides  these  modes  of  indictment  and  presentment,  there  is    Bv  coroner's 

-    -      ,.  ,  .    ,  .  .  INQUESTS. 

another  species  of  finding,  upon  which  a  prisoner  may,  m  cases 
of  death,  be  arraigned — the  inquisition  of  a  coroner's  inquest.  If, 
in  any  instance  of  violent  death,  the  coroner,  and  jury  impanelled, 
believe  an  individual  to  be  guilty  of  manslaughter  or  murder, 
they  are  bound  to  frame  their  inquisition,  containing  the  result  of 
their  inquiries,  and  to  return  it  to  the  justices  at  the  next 
assizes  (a).  Upon  this  inquisition  we  have  already  seen  that  the 
party  accused  may  be  tried  without  the  intervention  of  the  grand 
jury  (6);  and  if  an  indictment  be  found  for  the  same  offence,  and 
the  defendant  be  acquitted  on  the  one,  he  must  be  arraigned  on 
the  other,  to  which  he  may,  however,  effectually  plead  his  former  [  l64  ] 
acquittal  (c).  The  finding  of  a  grand  jury  is  regarded  as  of  more 
weight  than  an  inquisition  taken  before  the  coroner ;  as  the  court 
will,  in  their  discretion,  bail  after  the  latter,  but  always  refuse 
3fter  the  former ;  the  reason  of  which  may  be,  that  in  the  one 
case  they  can  look  into  the  depositions,  to  see  if  the  evidence 
supports  the  charge  of  murder,  whereas  in  the  other,  the  inves- 
tigation is  secret,  and  does  not  admit  of  a  summary  revision  (d). 
It  is  the  practice  to  prefer  an  indictment  to  the  grand  jury,  and 
to  try  the  party  accused,  upon  both  proceedings  at  the  same  time, 
by  which  means  the  form  of  a  second  trial  is  rendered  unneces- 
sary (e).  When  a  coroner's  jury  have  found  that  a  party  has 
murdered  the  deceased,  the  coroner  may  issue  his  warrant  to 
apprehend  him  (f),  and  may  commit  him  to  prison  (g) ;  he  has 
also  power  to  summon  witnesses  and  bind  over  persons  to  pro- 
secute and  give  evidence  (A). 

There  is,  however,  one  mode  by  which  a  person  may  be  put  By  verdict  of  a 
,-.,.,  .  ...  ,.  jury  ill  au  action. 

on  his  trial,  without  any  written  accusation,  viz.  the  verdict   of 

a  jury  in  a  civil  cause ;  because   the  oath   of  twelve  men  has 


(a)  Ante,  158.    3Hen.  7.  c.  1.  Williams,  J.  Coroner, 

and  2  Ph.  &  M.  c.  13.   Burn,  J.  (d)  Stra.  911,  1242. 

Coroner.    Williams,  J.  Coroner,  (e)  1  Salk.  382.   Williams,  J. 

where  see  the  form,  and  post,  Coi'oncr. 

vol.  ii.  7.  (/)  See   form.   Imp.  Off".  Co- 

(&)    2   Hale,    61.     3  Campb.  roner,  1st  edit.  108. 

371.     1   Salk.  382.      2    Leach,  (</)  Id.  109. 

1095.  (h)  See  further  form,  id.  110 

(c)  2 Hale,  01.     1  Sal!;,  382.  to  117. 
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By  verdict     tlieii  afforded  at  least  a  reasonable  presumption  of  liis  cuilt,  suffi- 

F  A  JL'RY  IN   AN        .  .  .  r  t  to  >  ■ 

ACTION.         cient  to  justify  the  crown  in  calling  upon  him  for  his  defence  (a). 
Thus  anciently  it  was  laid  down,  that  if  in  an   action   of  tres- 
pass, de  uxore   rapta  cum  bonis  viri,  the  defendant  were  found 
guilty,  the  verdict  served  as  an  indictment,  which   he  might  im- 
mediately be  called  upon  to   answer  (b).     And  in   an  action  for 
taking  away  goods,  if  the  jury  found  that  they  were  taken  feloni- 
[    165    ]       ously,  the  verdict  served  also  as  an  indictment  (c).     And,  at  the 
present  day,    in  an  action  for  slander,  in  which  the   plaintiff  is 
charged  with   a   criminal   offence,   and  the  defendant  justifies ;  if 
the   jury  find   that  the  justification  is   true,    the  plaintiff  may  be 
immediately  put  upon  his  trial  for  the  crime  alleged  against  him, 
without    the  intervention  of  a  grand  jury  (d).     But  the  verdict 
must  be  found  in  some  court,  which  has  competent  jurisdiction 
over  criminal  matters,  or  otherwise  it  seems  to  have  but   little 
force  (e).     An   affidavit   taken  at  nisi  prius  on  a  trial,  may  also 
be  received  by  the  court  of  King's  Bench,  as  the  foundation  of 
a  criminal  information  against  another  (f).     Formerly,  it  was  con- 
sidered, that  when  a  thief  was  taken  with  the  mainour,  and  brought 
immediately   into    the    court,    he    might  be    arraigned    and   tried 
without    indictment,    as    by  the  Danish   law  he  might    be   taken 
and   executed    upon    the    spot,  without    accusation   or  trial  (g). 
But  this  summary  mode  of  proceeding  was  abolished  by  several 
statutes,  passed  in  the  reign  of  Edward  the  Third,  and  now  the 
only  remaining  modes  of  prosecution,  besides  these  already  enu- 
merated, are  by  criminal  information  (A)  and   by  presentments  of 
justices  ;  except  that  judges  of  assize,  nisi  prius^  and  gmeral  gaol 
delivery,  are   by  23  Geo.  2.   c.  11.  s.  2.  empowered   to  direct  a 


(a)  2  Hale,  150.  4T.  R.  293,  Rep.  134.     Com.  Dig.  Indict- 

2{}5.     3  Esp.   134.      Rac.  Ab.  nient,  C.  Bac.  Ab.  Indictment, 

Indictment,    B.      Hawk.    b.   2.  B.5.     Com  Dig.  Indictment,  C, 

c.  25.   s.  C.     Cora.  Dig.   Indict-  (e)  2  Hale,  151.    Hawk.  b.  2. 

nient,  C.  c.  25.  s.  6.     Bac.   Ab.    Indict- 

(h)  2  Hale,  151.    Hawk.  b.  2.  ment,  B.  5. 

C.25.  s.  6,     Bac  Ab.  Indict-  (/)  4T.  R.  285. 

nieut,  B.  5.  ((f)    2    Hale,     15G.      4    Bla. 

(c)  2  Hale,  151.    Hawk.  b.  2.  Com.  307. 

c.  15.  s.  6.     Com.  Dig.  Indict-  (/i)  25  Edw.  3.  stat.  5.  c.  4. 

ment,  C.    Bac.  Ab.  Indictment,  28  Edw.  3.  c.  3.   42  Edw.  3.  c.  3. 

B.  5.  2  Hale,  15G.     4  Bla.  Com.  308, 

(d)  4  T.  R.  293.    Hawk.  b.2.  Com.  Dig.  Indictment,  C, 
c.  25.  3.  U.    2  Hale,  151,    3  Esp. 
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|>rosecution  for  perjury,  against  any  person  examined  as  a  witness    ^fl^^^^^\^J^^ 
on  a  trial  before  them.  .  action. 

Informations,  in  the  King's  Bench,  can  be  filed  for  misdemean-  By  information.* 
ors  only,  as  no  man  can  be  put  on  his  trial  for  a  capital  offence, 
or  for  misprision  of  treason  without  the  accusation  against  him       [     l66     ] 
being  found  sufficient  by  twelve  of  his  countrymen,  in  some  of 
the  methods  we  have  just  enumerated  (a).     Informations  are  of 
two  kinds,  first,  those  which  are  partly  at  the  suit  of  the  king,  and 
partly  for  the  benefit  of  a  subject ;  and  secondly,  those  which  are 
only  in  the  name  of  his   majesty  (6).      The  former  are  usually 
brought  upon  particular  acts  of  parliament,  which  inflict  a  penalty 
upon  conviction,  one  part   to  the  use  of  the  king,  and  the  other    ^ 
to  the  use  of  the  informer ;  and  are  a  sort  of  penal  actions,  only 
carried  on  by  criminal  instead  of  civil  process  (c).     Those  which 
are  at  the  suit  of  the  king  only,  are  either  filed  ex  officio,  by  the 
attorney-general,  where  the  offence  immediately  affects  the  crown 
or  the  public  safety,  or  filed  in  the  name  of  the  master  of  the 
crown  office,  when  the  injury  more  immediately  affects  the  rights 
of  individuals  {d). 

No  information  of  the  latter  description  can  be  filed  without 
previous  leave  of  the  court,  in  which  it  is  to  be  exhibited ;  because 
instead  of  being  presented  on  the  finding  of  twelve  men,  it  is 
merely  the  allegation  of  the  officer  (e).  The  cases  in  which  this 
mode  of  prosecution  may  be  adopted,  and  the  proceeding  under 
it,  will  be  considered  in  detail  hereafter. 

By  the  general  highway  act,  justices  of  assize,  justices  of  the   By  presentment 

.  ...of  a  justice   of 

counties  Palatine,  and   all  justices   of  the   peace    are   authorized   the  peace. 

(a)  2  Hale,  151.     1  Erskine's  the  court,  9  East,  527,  8;  and 

Speeches,   275.      Hawk.   b.   2.  for  the  full  law  relating  to   in- 

c.  26.  s.  3.     Com.  Dig.  Indict-  formations,     see   post,   841    to 

ment,   C.       Bac.    Ab.    Indict-  877. 

went,    B.       2   Woodes.     560.  (6)  4Bla.  Com.308.  llHarg. 

Hand.   Prac.  1.     4  Bla.  Com.  St.  Tr.  271. 
310.      Burn,     J.    Information.  (c)  Id.  ibid. 

1  Show.    109,  10.     As    to   the  {d)  4  Bla.  Com.  308.  Bac.  Ab. 

legality  of  informations  in  ge-  Information,  A. 
neral,  see  5  Mod.  459;  and   as  (e)  Bac.  Ab.  Information,  A. 

to  the  discretionary   power   of  Burn,  J.  Information. 

*  See  forms,  post,  vol.  ii.  127.  440.  vol.  iv.  498. 
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By  upon  tlieir  own  view,  or  upon  information  upon  oath  before  them 

.PRESENTMENT  r    i        i  •    i 

OF  A  JUSTICE  by  a  surveyor  of  the  highways,  to  make  presentment  at  the  assizes, 
*  general  sessions,  or  quarter  sessions,  of  any  highway,  causeway,  or 
bridge,  not  well  and  sufficiently  repaired  and  amended,  or  for  any 
[  IG7  ]  otlier  offences  committed  against  the  provisions  of  that  statute, 
within  the  jurisdiction  where  the  nuisance  arises,  and  that  the 
same  shall  be  as  efficient,  as  if  presented  on  oath  by  the  grand 
jury  (a).  These  presentments  are,  however,  traversable  by  the 
party  accused,  and  not  in  the  nature  of  convictions,  which  sup- 
pose the  merits  to  be  determined,  though  a  contrary  opinion  seems 
to  have  formerly  prevailed  (b).  They  must,  except  in  those  cases 
in  which  a  form  is  prescribed  by  the  act,  as  for  not  repairing, 
conclude,  "  contrary  to  the  form  of  the  statute,"  or  they  will  be 
invalid  (c),  and  the  road  must  be  accurately  described  (d).  But 
when  every  requisite  is  observed,  these  presentments  have,  in  all 
respects,  the  force  and  the  qualities  of  an  indictment  (e).  In- 
formations in  the  nature  of  penal  actions,  are  sometimes  carried 
on  by  criminal  process,  preferred  at  the  sessions  or  assizes,  in 
order  to  recover  the  penalties  which  statutes  have  given  to  the 
informer  or  his  Majesty  (f). 


(a)  13  Geo.  3.    c.  78,  s.   24.  (rf)  Cowp.  111. 

See  form,  2  Saund.  157,  post,  (e)  1  Bla.  Rep.  467.  2  Saund. 

vol.  iii.  569.  178,  n.  b. 

(b)  1  Bia.  Rep.  467.    2  Saund.  (/)  See  form,  Cro.  C.  C.  237. 
178,  n.  b.  Post,  vol.  iii.  11. 

(c)  13  East,  258. 
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OF  THE  INDICTMENT. 

An  indictment  is  defined  to  be  a  written  accusation  of  one  or  Definition  of. 
more  persons  of  a  crime,  presented  upon  oath  by  a  jury  of  twelve 
or  more  men,  termed  a  grand  jury  {a).  In  the  language  of 
Lord  Hale,  it  is  a  plain,  brief,  and  certain  narrative  of  an  of- 
fence committed  by  any  person,  and  of  those  necessary  circum- 
stances that  concur  to  ascertain  the  fact  and  its  nature  (6).  in 
general,  the  rules  and  principles  of  pleading  with  respect  to  the 
structure  of  a  declaration  are  applicable  to  an  indictment  (c),  and 
therefore,  where  the  criminal  law,  as  to  the  form  of  an  indict- 
ment in  a  particular  case,  is  silent,  resort  may  be  had  to  decisions  » 
on  the  requisites  of  pleading  in  civil  actions.  An  indictment 
may  be  considered  with  reference  to  the  facts  to  be  stated,  and 
the  formal  mode  of  stating  those  facts.  We  will  first  consider  the  [  l69  ] 
general  requisites  which  all  indictments  must  contain,  and 
then  examine  their  more  minute  parts  in  the  order  in  which  they 
occur. 

The   first    general    rule    respecting    indictments  is,    that  they  General  reqiii- 
should  be  framed  with  sufficient  certainty  (d).    *'  For  this  purpose  Certainty, 
the  charge  must  contain   a  certain  description  of  the  crime  of 
which  the  defendant  is  accused,  and  a  statement  of  the  facts  by 
which  it  is   constituted,  so  as  to  identify  the  accusation,  lest  the 


(a)  Co.  Lit.  126.  b.    Terras  de  the  finding  will  be  valid.  2  Hale, 

ley,  293.    Jac.  Die.  Indictment.  161.     Post,  322. 

4  Bla.  Com.  302.     2  Hale,  152.  (6)  2  Hale,  169. 

Bac.  Abr.  Indictment.    Hawk.  (c)  2  Stra.  904. 

b.  2.  c.  25.  s.  1.     Com.  Dig.  In-  \d)  As  to  certainty  in  general, 

dictment,  A.     Williams,  J.  In-  2  Hale,    167.     Cowp.   682,    3. 

dictment.        Burn,    J.    Indict-  Com.   Dig.   Indictment,    G.  1. 

nient,  I.    2Woodes.  554.  Ante,  4  Bla.  Com.  306.      Bac.    Abr. 

168.     Iftv/elve  agree,  and  find  Indictment,  G.  1.     Cro.  C.  C. 


the  bill,  though  the  rest  dissent,     37.    2  Woodcs.  554,  5. 
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K^'^ufs^TEs  g""^"^  j"'7  should  find  a  bill  for  one  offence,  and  the  defendant 
be  put  upon  his  trial  in  chief  for  another,  without  any  authority. 
These  precautions  are  also  necessary  in  order  that  the  defendant 
may  know  what  crime  he  is  called  upon  to  answer,  and  may  be 
enabled  to  claim  any  right  or  indulgence  incident  to  the  prose- 
cution of  some  crimes,  as  treasons,  &c.  as  well  as  that  the  jury 
may  appear  to  be  warranted  in  their  conclusion  of  '  guilty  or 
not  guilty'  upon  the  premises  to  be  delivered  to  them ;  and  that 
the  court  may  see  such  a  definite  offence  on  record,  that  they  may 
apply  the  judgment,  and  the  punishment,  which  the  law  pre- 
scribes ;  they  are  also  important  in  order  that  the  defendant's 
conviction  or  acquittal  may  insure  his  subsequent  protection, 
should  he  again  be  questioned  on  the  same  ground,  and  that  he 
may  be  enabled  to  plead  his  previous  conviction,  or  acquittal  of 
the  same  offence,  in  bar  of  any  subsequent  proceedings  ;  the  cer- 
tainty essential  to  the  charge  consists  of  two  parts,  the  matter 
to  be  charged,  and  the  manner  of  charging  it  (a)."  On  the  ap- 
plication of  this  rule,  and  the  degree  of  certainty,  there  are  a 
[  170  ]  variety  of  decisions  in  the  books,  and  very  great  niceties  have 
been  allowed  to  prevail,  as  we  shall  see  in  the  course  of  our 
inquiries.  This  circumstance  has  frequently  been  regretted  by 
able  judges,  as  offering  too  many  opportunities  for  the  escape  of 
prisoners,  to   the  encouragement  rather   than  the  depression   of 

Observations  as    crime  (i).     Thus  Lord  Hale  observed,  that  the  strictness  required 

to  dc'TCC  of  ccr* 

lainty  requisite.     '"  indictments  was  grown  to  be  a  blemish  and  inconvenience  in 

the  law,  and  the  administration  thereof;  that  more  offenders 
escape  by  the  over  easy  ear  given  to  exceptions  to  indict- 
ments, than  by  the  manifestation  of  their  innocence,  and  that 
the  grossest  crimes  had  gone  unpunished  by  reason  of  these 
unseemly  niceties  (c).  And  this  opinion  has  been  since  con- 
firmed by  Lord  Kenyon(rf),  and  Lord  Ellenborough  (e) ;  the 
former  of  whom  observed,  that  the  natural  leaning  of  the  mind 


(a)   Cowp.  682,    3.      Staunf.  lowed  a  copy  of  tlie  indictment. 

181.  5  T.  R.  Gil,  C23.   1  Leach,  (6)    2  Woodes.   555.      Eden. 

249.     Post.  194.     2  T.  R.  58G.  Pr.  Pen.  S.  164,  n. 

3  Inst.  41.  2M.  &  S.  386.   And  (c)  2  Hale,  193. 

yet,  as  observed   in  Woodeson,  (d)  1  East,  314. 

yd.  ij.  p.  555,  6,  the  defendant  (e)  5  East,  260.     2  M.  &'S. 

is   not,  in   cases   of  felony,  al-  886. 
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is  in  favour  of  prisoners,  and  in  the  mild  manner  in  which  the        General 

.  -..•  ■  II,  U-.r  KEQUJSITES. 

laws  of  this  country  are  executed,  it  has  been  a  subject  oi  com- 
plaint with  some,  that  the  judges  have  given  way  too  easily  to 
mere  formal  objections  on  behalf  of  prisoners,  and  have  been 
too  ready,  on  slight  grounds,  to  make  favorable  representations 
of  their  cases.  And  Lord  Manstield,  while  he  adniils  *'  that 
tenderness  ought  always  to  prevail  in  criminal  cases;  so  far  at 
least  as  to  take  care  that  a  man  may  not  suffer  otherwise  than  by 
due  course  of  law  :''  maintains,  that  tenderness  does  not  require 
such  a  construction  of  words  (perhaps,  not  absolutely  and  per- 
fectly clear  and  express)  as  would  tend  to  render  the  law  nugatory 
and  ineffectual,  and  destroy  or  evade  the  very  end  of  it:  nor  does 
it  require  of  us,  that  we  should  give  into  such  nice  and  strained 
critical  objections,  as  are  contrary  to  its  true  meaning  and  spirit. 
And,  on  another  occasion,  the  same  judge  declared  his  opinion, 
that  it  was  almost  as  bad  to  let  a  crime  go  unpunished,  as  to  per- 
mit! an  innocent  man  to  suffer  («).  In  civil  proceedings  indeed,  [  171  ] 
Lord  Chief  Justice  Eyre  seems  to  have  entertained  a  contrary 
opinion,  for  he  observed,  that  infinite  mischief  had  been  produced 
by  the  facility  of  the  courts  in  overlooking  errors  in  form  :  that 
it  encouraged  carelessness,  and  placed  ignorance  too  much  on 
a  footing  with  knowledge,  among  those  who  practice  the  drawing 
of  pleadings  (6).  But,  in  criminal  cases,  where  the  public 
security  is  so  deeply  interested  in  the  prompt  execution  of  justice, 
it  seems  the  minor  consideration  should  give  way  to  the  greater, 
and  technical  objections  be  overlooked,  rather  than  the  ends  of 
society  should  be  defeated. 

But  it  is  more  important  for  us  to  consider  the  degree  of  cer-  Dogicc  of  cer- 
tainty, which  is  still  considered  as  requisite  (c).  On  this  subject, 
the  indictment  must  state  the  facts  of  the  crime,  with  as  much 
certainty  as  the  nature  of  the  case  will  admit  (d).  Therefore,  an 
indictment  charging  the  defendant  with  obtaining  money  by  false 
pretences,  without  stating  what  were  the  particular  pretences,  is 
insufficient  (e).     The  cases  of  an  indictment  for  being  a  common 

(a)  1  Leach,  383.  (d)  Id.  ibid. 

(6)  1  Bos.  &  Pul.  59.  (e)  3  T.  11.   581.     2  M.   &  8. 

(c)  Ante,  1G9.  Cowp.  682,  3.  38? ;  and  see  post,  229,  30,  for 

5  T.  R.  611.  623.  1  Leach,  249.  further  instances. 
2  T.  R.  586. 

Vol.  I.  L 
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r.FNERAi,        scold  or  barrator,  or  for  keeping  a  disorderly  house,  or  a  com- 

RtQl'ISITtS.  Ill  1  J  J  t  ..        il 

nion  gainblmg-Iiouse,  may  be  considered  as  exceptions  to  the 
general  iiile,  but  they  differ  materially  from  prosecutions  for  of- 
fences which  consist  of  individual  acts,  as  the  very  ground  of 
comj)laint  in  these  peculiar  cases  consists  of  a  series  of  transgres- 
sions (a).  And  an  indictment  for  endeavouring  to  incite  a  soldier 
to  commit  an  act  of  mutiny,  or  a  servant  to  rob  his  master, 
without  stating  the  particular  means  adopted,  may  also  be  con- 
sidered as  an  exception  (b). 

[     172     ]  It  is  further  laid  down,  that  an  indictment  ought  to  be  certain 

to  every  intent,  and  without  any  intendment  to  the  contrary  (c); 
and  that  it  ought  to  have  the  same  certainty  as  a  declaration  (<i); 
for  that  all  the  rules  that  apply  to  civil  pleadings  are  applicable 
to  criminal  accusations  (e).  The  last  observation  does  not  indeed 
sufiiciently  express  the  degree  of  precision  required  ;.  for  technical 
objections  have  been  much  more  frequently  admitted  to  prevail 
in  criminal,  than  in  civil  proceedings,  and  it  was  expressly  laid 
dow  n  by  Lord  Manstield  (f),  that  a  greater  strictness  is  required 
in  the  former,  than  is  necessary  in  the  latter ;  and,  in  the  first,  a 
defendant  is  allowed  to  take  advantage  of  mere  formal  exceptions. 
But  this  strictness  does  not  so  far  prevail,  as  to  render  an  indict- 
ment invalid  in  consequence  of  the  omission  of  a  letter,  which 
does  not  change  the  word  into  another  of  different  signification, 
as  undertood  for  understood,  and  recevi  ior  received (g) ;  and  if 
the  sense  be  clear,  nice  objections  ought  not  to  be  regarded  (A) : 
and  in  slating  mere  matter  of  inducement,  not  so  much  certainty 
is  required  as  in  stating  the  offence  itself  (/). 

The  charge  must  be  sutEciently  explicit  to  support  itself;  for 
no  latitude  of  intention  can  be  allowed  to  include  any  thing  more 
than  is  expressed  (/c).     And  it  is  further   stated,  that  every  crime 

(a)  2  T.  R.  686.  1  T.  R.  754 ;  (A)  5   East,     25t),    260,     and 

and  sec  post,  230.  2  East,  33,  4. 

(i)  1  r>.  c'v'  P.    180.     Willes,  (^)  I  Ventr.  170.     Com.  Dig. 

683.     2  East,  5.  Indictment,  G.  5.     And  for  elu- 

(c)  Cro.  Eliz.  49D.     Cro.  Jac.  cidations  of  this  rule,  see  post, 

20.  vol.  iii.  872,  iu  stating  matter  of 

{d)  Conih.  460.  inducement  iu    indictments   for 

(f)  2  Stra.  904.  libels.      As    to  what   are    vari- 

(/)   1  Leach,  134.  anccs,  see  post,   293  to  297.      . 

((/)  1  Leach,   134.   145;   and  (A)  2  Rurr.  1127.    2  M.  c't  S. 

see  post,  239.  381. 


OF    THE    INDICTMENT.  172 

must  appear  on  the  face  of  the  record  with  a  scrupulous  cer-        Geuerai, 

^•^  ....  REQUISITES, 

tainty  (a).     It  is  also  laid  down,  that  every  nidictment  must  charge 
the   crime  with    such    certainty  and   precision    that    it   may  be 
understood  by  every  one,  alleging  all  the  requisites  that  constitute 
the  ofifence ;  and  that  every  averment  must  be  so  stated,  that  the 
party  accused  may  know  the  general  nature  of  the  crime  of  which 
he  is  accused,  and  who  the  accusers  are,  whom  he  will  be  called 
upon    to  answer  (6);    and  as  a  branch  of    this  rule  it   is  to  be 
observed,  that  in   describing  some   crimes,  technical   phrases  and 
expressions  are  required  to  be   used,  to  express  the  precise  idea 
which  the   law  entertains   of  the  offence  (c).     Thus  every  indict- 
ment for  treason  must  contain  the  word  "  traitorously ;"  every  in- 
dictment  for   burglary,  "  burglariously  and  feloniously ;"    every 
indictment  for  murder,  that   the  defendant    feloniously  "  of  his 
malice  aforethought''  did  kill  and  "  murder''  (d).     To  the  same 
purpose  it  was  perspicuously  observed  by  Lord  Ellenborough,  that 
every  indictment  or  information  ought   to  contain  a  complete  de- 
scription of  such  facts  and  circumstances  as  constitute  the  crime 
without  inconsistency  or  repugnancy;  but  that,  except  in  parti-       [     173     ] 
cular  cases,  where  precise  technical   expressions  are  required  to 
be  used,  there  is  no  rule  that  other  words  shall  be  employed  than 
such    as   are  in   ordinary  use,  or   that  in   indictments,  or    other 
pleadings,  a  different  sense   is  to  be  put  upon    them  than  what 
they  bear  in  ordinary  acceptation  ;  and    if  where    the  sense   be 
ambiguous,  it   is    sufficiently  marked    by    the    context,  or   other 
means,  in  what  sense  they  are  intended  to  be  used,  no  objection 
can  be  made    on   the   ground   of  repugnancy,  which  only  exists 
where  a   sense   is  annexed  to  words,  which  is  either  absolutely 
inconsistent  therewith,  or  being  apparently  so,  is  not  accompanied 
by  any  thing  to   explain   or  detine  them  :  and  we  have  already 
seen,  if  the  sense  be  clear,  that  nice  objections  ought  not  to  be 
regarded  (e) :  and  it  seems  that  a  sentence  to  a  certain  extent,  being 
ungrammatically  constructed,  in  describing  the   offence,  is  not  a 
sufficient   objection   on  which    judgment  will    be    arrested  ;    if, 
from  the  whole  tenor  of  the  charge,  the  statement    be    sufficiently 


(«)  Cald.  187.  (d)  See  the   cases  and   other 

(6)  1  T.  R.  69.    1  Leach,  249.  instances  on  this  rule,  post,  239 

(c)  See  1  T.  R.  69 ;  and  post,  to  245. 
239.                                          '  (e)  Ante,  p.  172. 
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clear  to  furnish  an  intelligible  description  of  the  manner  of  com- 
mitting the  offence  (a).  The  word  "  aforesaid,"  in  general,  refers 
to  the  last  antecedent,  but  not  so  invariably  as  the  word  same, 
which  is  more  explicit  (/>) ;  and  matter  stated  in  a  parenthesis, 
saves  the  rule  of  grammar,  that  the  words  <'  the  said"  and  "  afore- 
said" refer  to  the  last  antecedent ;  and  it  is  not  necessary  to  re- 
peat the  nominative  case  to  all  the  allegations  in  one  continuing 
sentence  (c). 


As  a  part  of  this  rule,  repugnancy,  in  a  material  matter,  may 
be  fatal  to  the  indictment (ri).  But  though  the  indictment  must 
in  all  respects  be  certain,  yet  the  introduction  of  averments  alto- 
gether superfluous  and  immaterial  will  seldom  prejudice.  For  if 
the  indictment  can  be  supported  without  the  words  which  are 
[  174  ]  ^^^7  they  may  on  arrest  of  judgment  be  rejected  as  surplusage  (e). 
The  particular  instances  of  repugnancy  and  surplusage,  to  which 
this  rule  applies,  will  be  stated  when  we  consider  the  various  parts 
of  an  indictment (y^). 


In  the  further  developement  of  this  rule,  it  is  to  be  observed, 
that  the  offence  must  be  positively  charged,  and  not  staled  by  way 
of  recital,  so  that  the  words  "  that  whereas"  prefixed,  will  render 
it  invalid  (g).  But  it  has  been  holden  that  the  statement,  that  the 
defendant  "  knowingly"  committed  any  act  is  a  sufficient  averment 
of  knowledge  (A).  And  in  some  cases  the  quod  cum  is  sufficient 
for  mere  matter  of  inducement (i) ;  as  in  an  indictment  for  forging 
the  assignment  of  a  lease,  the  lease  itself  may  be  set  out  by  this 
mode  of  recital  (k),  and  the  words  "  afterwards,  to  wit"  do  not 
seem  liable  to  objection,  because  time  and  place  may  be  stated 
under  a  videlicet  (/),  So  in  an  indictment  for  taking  illegal  bro- 
kerage, the  amount  of  the  monies  received  may  be  laid   under  a 


(a)  13  Price,  172.  1  lly.  Ji: 
Mo.  C.  C.  5.  S.  C.  9  Price,  397. 

(6)  11  East,  513. 

(c)  4  Harg.  8t.  Tr.  747. 

Id)  5  East,  254,  5.  1  Chit, 
on  Plead.  4th  edit.  209  to  211. 

(e)  1  Leach,  474.  1  T.  R.  322. 
Com.  Dig.  Pleader,  C.  2».  4  Co. 
41  a.  5  C0.121  h.  and  see  3  Stark. 
'2(i.  1  Chit,  on  Plead.  4th  cd.  210. 


(/)  See  post,  232.  233,  &c. 

ig)  2  Stra.  900,  n.  1.  2  Ld. 
Raym.  1363.  Sess.  Ca.  159. 
415,  10.  Cro.C.  C.  41. 

(//)  2  Stra.  904,  n.  1. 

(?)  2  Ld.  Rayui.  13G4.  2  Stra. 
904. 

{/<)  2  Ld.  Raym.  921. 

(/)  5T.  R.  Gl(>.  IGEast,  419. 
See  post  as  to  scilicet  at  large. 
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videlicet,  as,  at  all  events,  it  will  not  be  necessary  to  prove,  that  J^^^f^,!^^^ 
the  precise  sum  stated  was  taken  (a).  And,  it  is  usual,  in  an 
indictment  for  forgery  to  state,  that  the  bill  is  as  follows,  "  that 
is  to  say,  &c."  (6)  The  statement  of  an  entry  into  a  house,  de- 
scribing it  as  a  messuage  or  dwelling-house,  is  good,  because 
their  signification  is  similar ;  but  messuage  or  tenement  would  be 
bad,  because  the  import  of  the  latter  word  is  uncertain (c).  Upon 
the  same  ground,  stating  an  offence  in  the  disjunctive  is  bad,  thus 
an  indictment  for  a  nuisance,  charging  the  defendants  with  doing 
or  causing  to  be  done  the  act  complained  of,  is  defective  (<i). 
The  further  instances  under  this  rule  will  be  hereafter  more  fully      [     175     ] 

considered. 

The  next  general   rule  respectmg  the  structure  of  indictments  Must  be  in  Eng- 
js,  that  they  must  be  in  English.     Formerly,  like  all  other  legal 
proceedings,  they  were  in  Latin; — a  practice,  which  Lord   Hale 
considered  as   of  excellent  use,  because   that   being  a  fixed  and 
regular  language,  is  not  capable  of  so   many  changes  and  altera- 
tions as  happen  in   modern   languages  (e).     But  this   in  the  im- 
provement of  later   times  was  regarded   as  but   an   inferior  con- 
sideration, when  compared  with  the  inconveniences  it  occasioned 
to    an  illiterate   prisoner,    who   was  wholly  incapable    of  under- 
standing   the   charge  alleged  against  him  ;  and  by  recent  statutes, 
all  indictments  are  required  to  be  framed  in  the  English  tongue, 
and   written  in  a   legible   hand   under  a  penalty   of  £50  to   the 
informer  {/).     But  if  any  document  in  a  foreign  language,  as  a 
libel,  be  necessarily  introduced,  it  should  be  set  out  in  the  original 
tongue,  and    then    translated   shewing  its  application  (g)  ;  but  it 
has  been  said  to  be  both  needless  and  dangerous  to  translate  it  (h). 
In  practice,  however,  the  former  is  more  usual  {i). 


By  the   statutes  4  Geo.  2.   c.  26.  and  6  Geo.  2.  c.  14.  all  in-       [     176    ] 

Must  not  con- 
tain abbrevia- 
tions or  figures. 


,  ,  11,-  1  u       ■        Must  not  con- 

dictments  must  be  m  words  at  length,  and  therefore  no  abbrevia-  ^^-^^  abbrevia- 


(«)  6  T.  R.  2G5.  (e)  2  Hale,  109. 

(b)  1  Leach,  145.  (/)  4  Geo.  2.  c.  26.  G  Geo.  2. 

(c)  Cro.  Jac.  634.  1  East,  c.  6.  Burn,  J.  Indictmcnt.VlU. 
441.  8  East,  357.  2Stra.nyi;  (^r)  6  T.  11.162.  7J.B.  Moore,!, 
and  see  2  Ko.  Rep.  263.  Rnss.  &  Ry.  C  C.  473.  h.  C. 

(d)  2  Stra.  901.200;  and  for  (h)  I  Saund.  242,  note  1. 
further  instances  of  the  rule,  see  lWhitw.9. 

post,  236.  (0  See  post,  vol.  ui.  874. 
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tions  can  be  admitted  (a).  Nor  can  any  figures  be  allowed  in 
indictments,  but  all  numbers  must  be  expressed  in  words  at 
length ;  but  to  this  rule  there  is  an  exception,  in  case  of  forgery, 
and  threatening  letters,  when  a^ac  simile  of  the  instrument  forged 
must  be  given  in  the  indictment  (i). 


Form,  parts,  and       We  come  now  to  consider  the  more  minute  parts  of  the  in- 
particular   re-        J.  ,  ,  ,       A     1    •  J         I 
quisites.                dictment,  as  they  occur   upon    the   record.     And  m   order   the 

better  to  examine  them,  it  will  be  proper  here  to  give  the  com- 
mon form,  in  which  this  proceeding  is  expressed  (c). 


t( 


[     177    ] 


it 


€t 


Essex,  (to  wit.)  The  jurors  for  our  lord  the  king  upon  their 
"  oath  present,  that  C.  D.  late  of  the  parish  of  West  Ham,  in 
**  the  county  of  Essex,  labourer,  on  the  thirty-first  day  of  De- 
"  cember,  in  the  sixth  year  of  the  reign  of  our  Sovereign  Lord 
"  George  the  Fourth,  by  the  grace  of  God,  of  the  United  King- 
*'  dom  of  Great  Britain  and  Ireland  king,  defender  of  the 
Faith,  with  force  and  arms,  at  the  parish  of  West  Ham  afore- 
said, in  the  county  of  Essex  aforesaid,  did,"  &c.  [setting  forth 
the  particular  offence,  and  at  the  commencement  of  every  fresh 
sentence  stating,  "  and  the  jurors  aforesaid,  on  their  oath  afore- 
"  said,  do  further  present  that,  S^c."  (d)  and  concluding,  if  it  be 
for  an  offence  at  common  law,  injurious  to  a  particular  individual, 
as  zcell  as  to  the  community,  asfollozcs']  "  to  the  great  scandal, 
"  infamy,  disgrace,  and  danjage  of  the  said  A.  B.,  to  the  evil  and 
"  pernicious  example  of  all  others,  in  contempt  of  our  said  lord 
"  the  king,  and  his  laws,  and  against  the  peace  of  our  said  lord 
the  king,  his  crown,  and  dignity." 


« 


Of  the  venue.  We  have  first  to  consider  the  venue,  expressed  in  the  margin, 

and  which,  in  general,  determines  the  county,  in  which  the  pri- 
soner is  to  be  put  upon  his  trial.  At  common  law,  the  venue 
should  always  be  laid  in  the  county  where  the  offence  is  committed, 
although  the  charge  is  in  its  nature  transitory,  as  seditious  words 


(a)  2  Hale,  170,  n.  g. 

(6)  2  Hale,  170.  And.  146. 
2  Sess.  Cas.  315,  &c.  Cro.  C.  C. 
33.  Burn,  J.  Indictment,  IX. 
See  post,  230. 

(c)  iSec  the  forms   post,  vols. 


ii.  and  iii.   per  totum. 

(rf)  That  this  statement  is  pro- 
per, and  does  not  necessarily 
indicate  a  new  count,  see  4  M, 
&  S.  221. 
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or  battery  («) ;  and  it  does  not  lie  on  the  prisoner  to  disprove  the  Of  the  venue. 
commission  of  the  offence  in  the  county  in  wliich  it  is  laid,  but  it 
is  an  essential  ingredient  in  the  evidence  on  the  part  of  the  prose- 
cutor, to   prove  that  it  was  committed  within  it  (6).     And  in  the 
earlier  periods    of  our   history,  it  was  even  necessary  that  the  of- 
fence should   be  tried  by  a  jury  of  the  visne  or  neighbourhood, 
who  were  tlien   regarded   as  more  likely  to  be  qualified  to  investi- 
gate   and  discover  the   truth,  than   persons   living   at   a  distance 
from  the  scene  of  the  transaction  ;  it  being  a  maxim  of  the  com- 
mon law,  quod  ibi  semper  debet  fieri  trlatio  ubijuratores  me/iorem 
possunt  habere  notitiam  (c).     It  seems,  indeed,  that  even  at  this 
day,  the   rigiit  to   challenge  for  want   of  hundredors  exists,    and 
has  rather  fallen  into  disuse,  than  been  actually  rescinded  {d).    The 
venue  was   always  regarded  as  a  matter  of  substance,  and  there- 
fore, at  common   law,  when   the  offence  was  commenced  in  one 
county  and  consummated   in   another,  the  venue  could  be  laid  in 
neither,  and  the  offender  M'ent  altogether  unpunished  (e).     Thus 
under  the   statute  of  8  Hen.  G.  c.  12.  against  stealing  records  it 
was  holden,    that  if    the  offence  were   committed    partly  in   one 
county,  and   partly  in  another,  the  offender  could  be  punished  in 
neither,  except  for  the  misprision  of  felony  (/).     Thus  also  under        [     178     ] 
the  3  Hen.  7.  c.  2.  against  the   forcible  abduction  and  maniage  of 
an  heiress,  it  appears  to  have  been  considered,  that  if  the  forcible 
abduction  were  confined   to  one   county,  and   the    marriage  took 
place   in  another,  no  trial  could  be  had  in  either  ;  though  if  the 
forcible   abduction  had   been  continued  into  the  county  where  the 
marriage  took   place,  the  offence  would  be  there  completed,  and 
there  the  offender  might  be  tried  (g).     And  thus  also,  if  a  mortal 
blow  was  given  in  one  county,  and  the  party  died  in  consequence 
of  the   blow  in  another,  it  was  doubted  whether  the  nmrder  could 
be  punished  in  either,  for  it  was  supposed  that  a  jury  of  the  first 
could  not  take  notice  of  the  death  in  the  second,  and  a  jury  of  the 


(o)  Hawk.  b.  2.  c.  25.  s.  35.  b.  2.  c.  25.  s.  30.     Bac.  Ab.  In- 

(6)  2  New  Rc|).  92.  2  Leach,  dictinent,  F.     And  sec  the  prc- 

034.     2  East  P.  C.  005.  amble  of  the   2d   &  3d  Edw.  3. 

(c)  Co.  Litt.  125.  a.  &  b.  n.  1.  c.  24. 
6  Co.  14  b.     2T.  it.  240.  2  Hale,  ( /)  1  Hale,  052,  Oo3.     Hawk. 

103.  b.  ■>.    c.  25.    s.  30.  40. 

(rf)  Id.  ibid.  (//)  Cro.  Car.  4Ua.    Hob.  183. 

(fi)  1  Hale,  051,  052.     Hawk.  Iluwk.  b.  2.  c.  25.  s.  40. 
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Of  the  venue,  second  could  not  inquire  of  the  wounding  in  the  first  (a).  So 
also  before  the  slat.  28  Hen.  8.  c.  15.  the  offences  therein  men- 
tioned, if  conmiiltcd  on  the  high  seas,  could  not  be  tried  on 
shore  (/>) ;  and  a  felonious  taking  in  Scotland  or  Ireland  could 
not  be  tried  here,  thougii  the  party  brought  the  goods  with  him 
into  this  part  of  the  United  Kingdom  (c).  i\nd  the  same  objec- 
tion arose  in  case  of  accessaries  in  one  county,  to  a  felony  com- 
mitted in  another  {d). 

At  common  law,  however,  if  a  party  steal  goods  in  the  county 
of  A.  and  carry  them  into  the  county  of  B.  he  may  be  indicted  or 
appealed  of  larceny  in  the  latter  county.  But  this  does  not  con- 
tradict the  general  rule,  but  is  founded  upon  another  principle, 
viz.  that  the  possession  of  goods  stolen  by  the  thief  is  a  larceny  in 
every  countv,  into  which  he  carries  the  goods,  because  the  legal 
[  179  ]  possession  still  remaining  in  the  true  owner,  every  moment's  con- 
tinuance of  the  trespass  and  felony  amounts,  in  legal  considera- 
tion, to  a  new  caption  and  asportation  (e).  So  although  matter  of 
inducement  constituting  no  part  of  the  ofifence  happen  abroad, 
but  the  crime  itself  be  committed  in  any  county  in  England,  the 
offender  may  be  indicted  here ;  as  where  a  man  marries  one  wife 
in  France,  and  afterwards  another  in  England,  during  the  life-time 
of  the  former  {J  )• 

Where  it  may  Lc       The   inconveniences  arisinc  from  the  strictness  of  the  common 

laid.  ....  .  *  . 

law  prmciple  respectmg  the  locality  of  offences,  have  been  how- 
ever, in  a  great  degree,  remedied  by  several  acts  of  parliament, 
which,  with  the  decisions  upon  them,  we  will  consider  under  the 
following  heads,  viz.  Jst,  When  the  venue  may  be  laid  in  a 
county  of  England  where  the  offence  was  commenced  or  consum- 
mated. 2ndly,  When  the  venue  may  be  in  the  county  where  the 
offender  was   apprehended,  though  the  offence  was  committed  in 

(a)  1  East  P.  C.  301.     Bac.  (d)  1  Hale,  G2,  C3.     Staundf. 

Abr.    Indictment,     F.       Hawk.  h.  l.  c.  40.     And  see  preamble, 

1).  2.    c.  25,  s.  30.     See   recital  2  tt  3  Edw.  0.  c.  24. 

in  2d  Sc  3d  Edw.  0.  c.  24.  s.2.  (e)  2  East,  771,  2. 

{b)  2  New  Rep.  91.     Dougl.  (/)  Kel.  15,    and    see   post, 

791.     1  Taunt.  20.  189   to  194,    for  these  rules  of 

((•) 2  East  P.O. 772.  13 Geo. 3.  common  law. 
c.  31.  s.  4,  5.     44  Ceo.  3.  c.  92. 
s.  7,  3. 
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another.     3rdly,  When  the  venue  may  be  in  the  adjacent  county.   Of  the  venue. 

4thly,    When    in    any  county.       5thly,    When  venue  may  be   in 

either   county  where  offence  was  committed    on  the    boundaries. 

Gthly,  When   the  offence  was  committed  in  Wales.     7thly,  When 

in  Scotland  or  Ireland.     Sthly,  When  on    the  high  seas.     Qthly, 

When  beyond  seas. 

To  remove   the  great  evil  which  resulted  from  the  inadequacy  i. In  county  where 

offence  comnienc- 
of  the   laws   to   punish  an  offence  conmienced  m  one  county,  and   ed  or  completed, 

completed  in  another,  the  2  &  3  Edw.  6.  c.  24.  reciting  the  great 
failures  in  justice  which  arose  from  this  extreme  nicety,  enacts, 
that  in  cases  of  striking  or  poisoning  in  one  county,  and  death 
ensuing  in  another,  the  offender  may  be  indicted,  tried,  and 
punished  in  the  district  where  the  death  happened,  as  if  the 
whole  crime  had  been  perpetrated  within  its  boundaries,  that  in 
such  case,  an  appeal  may  be  sued  in  the  county  where  the  party 
died^  bolh  against  principals  and  accessaries,  in  which  ever  county 
the  accessary  shall  have  been  guilty ;  and  that  where  a  felony  has 
been  committed  in  one  county,  and  any  other  person  shall  be  ac-  [  180  ] 
cessary  in  another,  the  latter  may  be  indicted  where  his  particular 
criminality  existed,  as  if  the  felony  itself  had  been  committed 
within  the  same  jurisdiction  (a).  And  by  the  43  Geo.  3.  c.  113. 
s  5.  it  is  provided,  that  accessaries  before  the  fact  to  felonies 
committed  within  the  body  of  any  county  within  the  realm,  may  be 
jndicted  and  tried  either  in  the  county  in  which  the  principal  felony 
was  committed,  or  in  that,  where  the  acts  of  procurement,  advice 
or  counsel,  or  other  circumstances  by  which  the  guilt  was  con- 
tracted, had  their  origin.  It  should  seem,  in  the  case  of  murder, 
that  if  the  stroke  be  in  England,  and  the  death  in  Wales,  the  in- 
dictment should  be  in  the  latter  ;  and  if  the  stroke  were  in  Wales, 
and  the  death  in  England,  then  the  offender  should  be  indicted  in 
the  latter  (b).  And  as  at  common  law,  where  a  blow  was  given 
on  the  high  seas  and  the  party  stricken  died  in  England,  or  vice 
versa,  no  inquisition  could  be  had  against  the  murderer,  either  in 
the  county,  or  before  the  admiral,  under  28  Hen.  8.  c.  15.  (c)  the 
statute  2  Geo.  2.  c.  21.  enacts  (d),  that  where  any  person  feloni- 


(a)  1  East  P.  C.  301,  2.  (c)  2  Hale,  163.     3  Inst.  48. 

lb)  1  East  P.  C.  '603  to  305.    '       (rf)  1  East  P.  C.  304.  5,  6,  7. 
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Of  the  venue,  ously  stricken,  or  poisoned  at  any  place  out  of  England,  shall  die 
of  the  same  in  England,  or  being  feloniously  stricken,  or  poi- 
soned in  England,  shall  die  of  such  stroke,  or  poisoning  out  of 
England,  an  indictment  thereof,  found  by  the  jurors  of  the 
county  in  which  either  the  death  or  the  cause  of  death, 
shall  respectively  happen,  shall  be  as  good  and  effectual 
in  law,  as  well  against  principals  as  accessaries,  as  if  the 
offence  had  been  completed  in  the  county  where  such  indict- 
ment shall  be  found  :  but  where  the  offender  being  on  shore 
shoots  at  a  person  on  the  sea,  who  there  dies,  the  felony  is  triable 
according  to  the  admiralty  jurisdiction  (a),  it  seems,  however, 
[  181  ]  that  independently  of  the  enactments  in  these  statutes,  2  &,  3 
Edw.  6.  c.  24.  and  2  Geo.  2.  c.  21.  a  party  may,  under  a  special 
commission,  founded  on  the  33  Hen.  8.  c.  23.  and  43  Geo.  3. 
c.  113.  s.  6.  be  indicted  in  any  county  in  England  for  a  murder, 
M'here  the  stroke  is  on  the  high  seas,  or  in  one  county  of  England, 
and  the  death  in  another  (6).  And  in  a  late  case  it  was  adjudged 
that  a  British  subject  is  indictable  under  the  33  Hen.  8.  c.  23.  for 
the  murder  of  another  British  subject,  though  the  murder  was 
committed  within  the  dominion  of  a  foreign  state  (c). 

It  appears  to  be  a  general  rule,  that  where  a  statute  creates  a 
new  felony,  which  consists  of  an  act  partly  within  the  kingdom, 
and  partly  without,  and  limits  it  to  be  tried  where  the  offence  is 
committed,  the  party  may  be  indicted  in  the  county  where  the 
part  of  the  offence  committed  within  the  realm  arose.  Thus  upon 
the  statute  1  Jac.  1.  c.  2.  (now  expired)  for  passing  the  sea,  and 
serving  a  foreign  prince  without  taking  the  oath  of  obedience,  the 
offender  might  be  indicted  and  tried  in  that  county  from  which 
he  embarked  (^/). 

Besides  these  provisions,  there  are  a  variety  of  statutes  which 
authorize  an  inquiry  in  counties  icholly  unconnected  with  the 
ofience,  which  we  nmst  briefly  enumerate.  Some  of  these  direct 
the  trial  to  take  place  in  the  county  where  the  offender  was  ap- 
prehended ;  others   in   the    county    adjoining;  and    others  in   any 


(rt)  1  Leach,  38!?.     1  East  P.  (c)  Uuss.   &    .T?v.  C'riiu.  Ca. 

C.  mi.     12  East,  •i4<).  291. 

{b)  1  East  r.  C.  om.  Stark.  {d)  J  Hale,  706.  3  lust.  80. 
12,  13. 
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county  at  the  option  of  the  prosecutor ;  and  this  brings  us  to  the  Of  the  venue. 
second  division,  viz.  when  the  venue  and  indictment   may  be  in 
the  county  where  the  offender  is  arrested. 

The  statute  against  bigamy,   2  Jac.  1.  c.  11,  directs  that  per-  s.Venue  in  county 
•=>  °      ■^  11         where  detendant 

sons  guilty  of  that  offence,  shall  be  tried  m  the  county  where  they  arrested. 

are  arrested,  which  has  been  construed  to  mean,  that  in  which 
they  are  confined  in  prison  (a) ;  and  where  prisoner  was   appre- 
hended for  another  offence,  and  was  detained  in  the  same  county 
for  bigamy,  it  was  held  that  the  detainer  was  such  an  apprehen- 
sion as  would  warrant  the  indicting  him  in  that  county  under  this 
nci(b).     If  a  warrant  be  issued,  the  apprehension  in  the  county 
where  the  venue  is  laid,  must  be  proved  by  producing  it,  in  order 
to  give  the  court  jurisdiction  under  this  act,  or  the  prisoner  will 
be  entitled  to  his  discharge  (c).     And,  if  the  party  escapes,  and       [     182     ] 
is  never  apprehended,  he  may,   under   this  statute,  be   indicted 
in  the  county  where  the  offence  was  committed,  and  be  prosecuted 
to  outlawry  (J).     By  the  53  Geo.  3.  c.  108.  s.  25.  all  criminal 
offences  against  any  of  the  stamp  acts  may  be  determined,  either 
in  the  place  where  the  offence  is  committed,  or  in  that  where  the 
parties,  or  either  of  them  were  arrested.     In  case  of  the  offence 
of  robbing  the  mail,  it  being  found  very  difficult  to  prove   the 
commission  of  the    robbery,  in   any   particular   county,   through 
which  it  might  pass,  and  this  having  been  held  material  on  the 
general  principle  of  locality  (e),  it  was  enacted   by  the  42  Geo.  3. 
c.  81.  s.  3,  that  the  offence  might  be  prosecuted,  if  committed 
in  England,  either  in  the  county  where  the  offence  was  committed, 
or  that  in  which  the  party  was  apprehended ;  and  if  in  Scotland, 
either  in  the  justiciary  court  of  Edinburgh,  or  in  the  court  of  the 
circuit  where  the  felony  was  effected  or  the  felon  arrested.     It  is 
a  general  rule,  that  where  a  statute  creating  a  new  felony  directs 
that  it  may  be   tried  in  the  county  where  the  offender  is  appre- 
hended, without  containing   any  negative  words,  the  provision  is 
only  cumulative,  and   he  may  still    be  tried   in  the  county  where 
the  offence  was  committed  (/). 


(a)  Hut.  131.     2  Inst.  49.  (e)    2  Leach,    (534.      2   East 

(b)  Russ.  &  Rv.  C.  C.  48.  P.  C.  C05. 

(c)  2  Leach,   820.  (/)  1  Hale,  004.     3  lust.  87. 
{d)  1  Hale,  694.     3  lust.  87. 
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Of  the  yfnue.  Besides  these  statutes,  there  are  some  which,  with  a  view  to 
jacent  couuty.  secure  an  impartial  trial,  direct  the  venue  to  be  laid  in  the  county 
adjacent  to  that  in  which  the  crime  took  place.  Thus  under  the 
26  Geo.  2.  c.  19-  s.  8.  an  indictnient  for  plundering  vessels 
wrecked  on  the  sea  shore  may  be  tried  either  in  the  county  where 
the  plunder  was  effected,  or  in  any  county  adjoining;  and  if  in 
Wales,  in  the  nearest  county  of  England  (<;).  So  by  the  8  Geo.  2. 
c.  20.  s.  3.  and  13  Geo.  3.  c.  84.  s.  42.  felonies  in  destroying 
[  183  ]  turnpikes,  or  works  upon  navigable  rivers,  erected  by  the  authority 
of  parliament,  may  be  tried  in  any  county  adjacent  to  that  where 
the  felony  was  completed ;  and  by  the  38  Geo.  3.  c.  52.  and 
61  Geo.  3.  c.  100.  it  is  provided  that  bills  of  indictment  for 
offences  committed  within  the  county  of  any  city  or  town  corpo- 
rate, may  be  preferred  to  the  jury  of  the  county  next  adjoining, 
at  any  sessions  of  oyer  and  terminer  or  general  gaol  delivery  (b)  ; 
and  indictments  found  in  the  county  of  a  city  or  town  corporate 
may  be  removed  at  the  instance  of  the  prosecutor  or  defendant, 
and  tried  at  the  sessions  of  oyer  and  terminer  and  gaol  delivery 
for  the  adjoining  county  (c). 

4.  Venne  in  any        There  are  also  statutes  which  authorize  the   trial  of  particular 
county. 

offences  in  any  county,  at  the  option  of  the  prosecutor.     Of  this 

kind  is  the  So  Hen.  8.  c.  23,  which  provides  that  persons  exa- 
mined before  the  king's  privy  council,  or  three  of  them,  and  by 
them  vehemently  suspected  of  any  treason,  misprision  of  treason, 
or  njurder,  committed  either  within  or  without  the  dominions  of 
his  majesty,  may  be  tried  in  any  county,  by  virtue  of  a  special 
commission  under  the  king's  seal,  and  upon  such  trial,  no  chal- 
lenjie  shall  be  allowed  for  want  of  hundredors.  It  seems  to  be  the 
better  opinion,  that  this  provision  was  repealed  as  far  as  it  re- 
spects treasons  and  misprisions,  by  the  1  &  2  P.  8c  M.  c.  10, 
which  enacts,  that  all  treasons  shall  be  tried  by  the  course  of  the 
common  law,  and  in  no  other  way  whatsoever  {d).  But  with  re- 
spect to  murder,  it  seems   to  be  still   in   force  {e).     It  does  not. 


(o)  1  East  P.  C.  772,  3.  649.  b.  2.  f.  90,  contra. 

What    is    the   next  county,  see  (e)  1  Hale,  2B3.  374.  2  Hale, 

2  M.  cV  8.  270.  22.  1G4.  3  Inst,  27,  1,  2,  3,  <fc  4. 

(6)  S.  1  &  2.  1  East  P.  C.  301   Sc  3G9,   and 

(c)  8.  1,2,  3,  (I-  4.  see  recital  in  43  Geo.  3.  c.  113, 

{d)  1   Hide,    2»2,   3.     2  Hale,  s.  G. 
IGl.     3  lust.  27,  ace,     Stauudf. 
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V 

however,  seem  ever  to  have  extended  to  accessaries  (a),  though  it  Of  the  venue. 
appears  to  have  embraced  every  description  of  murder,  whether 
committed  within  or  without  the  kingdom  (6).  Accessaries  to  [  184  ] 
murder  and  principals  in  manslaughter  have,  however,  been  in- 
cluded in  the  same  regulation  (c).  The  Black  Acl{d)  allows  the 
prosecutor  on  every  proceeding  under  it,  to  lay  the  venue  in  any 
county  he  may  thmk  most  expedient ;  but  he  must  not  abuse  this 
power,  which  was  ^given  "  for  a  better  and  more  impartial  trial," 
to  the  purposes  of  injustice  and  oppression  (e).  And  by  the 
9  Geo.  2.  c.  35.  s.  26,  an  indictment  for  assaulting  officers  of 
the  customs  or  excise  may  be  laid  in  any  county.  But  this  regu- 
lation applies  only  to  assaults  committed  on  them,  when  actually 
engaged  in  the  duties  of  their  office,  and  not  on  any  other  occa- 
sions (f).  By  the  19  Geo.  2.  c.  34.  s.  5.  all  offences  relating  to 
the  revenue  may  be  prosecuted  in  any  county  (»■).  And  by  the 
59  Geo.  3.  c.  69.  s.  5.  all  offences  in  hiring  and  retaining  a  Bri- 
tish soldier,  to  enlist  in  the  service  of  a  foreign  potentate,  &c. 
may,  if  committed  out  of  the  realm,  be  tried  in  any  superior 
court,  competent  to  try  criminal  offences.  And  the  37  Geo.  3. 
c.  70.  s.  7.  (made  perpetual  by  57  Geo.  3.  c.  7-)  enacts,  that  any 
of  the  treasonable  practices  therein  referred  to,  viz.  seducing 
sailors  or  soldiers  from  their  allegiance,  or  inciting  them  to  mu- 
tiny, or  committing  any  traitorous  practice,  whether  on  the  high 
seas  or  in  England,  shall  be  indictable  in  any  county  of  England, 
before  the  justices  of  oyer  and  terminer  or  gaol  delivery  at  the 
assizes. 

By  a  late  important  act,  the  59  Geo.  3.   c.  96.  s.  2.  after  re-  5.  Vfime,  when 

offence  coinmit- 
citing  that  "  felonies  are  sometimes  committed  on  or  so  close  to  ted   on  bounda- 

"  the    boundaries  of    two  or  more   counties,    that   the  offenders  jjeg   ^q^ 

"  escape  unpunished  from  the  defect  of  proof  that  the  felony  with 

"  which    they    are   charged   was   actually  committed    within   the 

"  county  in  which  such  offenders   may  be  indicted,"  it  is  enacted, 

"  that  in  any  indictment  for  any  felony  committed  on  the  boundary 


(a)  1  Anderson,  195.     1  East  (d)  9  Geo.  1.  c.  22.  s.  14. 
P.  C.  3G9.                                                 (e)  1  Leach,  73.    2  Bla.  Rep. 

(b)  1  East  P.  C.  3G9.  a  Mod.  733. 

144.  (/)  4  T.  R.  490. 

(n)  43  Geo.  3.  c.  113.   s.  «.  {</)  12  East,  244. 
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Of  the  venue,  "  or  boundaries  of  two  or  more  counties,  or  within  the  distance 
"  of  five  hundred  yards  of  any  such  boundary  or  boundaries,  it 
*'  shall  be  sufficient  to  allege  that  such  felony  was  committed  in 
''  either  or  any  of  the  said  counties,  and  every  such  felony  shall 
"  and  may  be  inquired  of,  tried,  and  determined,  in  the  county 
"  within  which  the  same  felony  shall  be  so  alleged  to  have  been 
*'  committed,  and  all  and  every  person  and  persons  who  shall  be 
"  convicted  of  any  such  felony  so  to  be  inquired  of,  tried,  and 
"  determined  as  aforesaid,  shall  be  subject  and  liable  to  all  such 
**  pains  of  death  and  other  pains,  penalties,  and  forfeitures,  as 
"  such  person  or  persons,  so  convicted  of  such  felony,  would 
"  have  been  subject  and  liable  to,  in  case  such  felony  had  been 
"  inquired  of,  tried,  and  determined,  in  the  county  in  which  the 
**  same  felony  was  actually  committed."  And  by  the  same  act, 
s.  1.  indictments  for  felonies  committed  on  stage  coaches,  stage 
■waggons,  stage  carts,  and  other  such  carriages  employed  in  car- 
rying goods,  &c.  may  allege  the  offence  to  have  been  committed, 
and  may  be  tried  in  any  county  through  which  such  carriage  passed, 
in  the  course  of  the  journey  during  which  such  felony  was  com- 
mitted ;  and  in  all  cases  where  any  highway  shall  form  the  bound- 
ary of  any  two  counties,  the  felony  may  be  alleged  to  have  been 
committed,  and  may  be  tried  in  either  county  through  which  the 
carriage  passed  in  the  course  of  the  journey  during  which  the 
felony  was  committed.  And  by  59  Geo.  3.  c.  27.  felonies  com- 
mitted in  vessels  on  canals,  navigable  rivers,  or  inland  navigations, 
may  be  alleged  tc  have  been  committed,  and  may  be  tried  in  any 
county  or  city  through  which  such  vessel  passed,  in  the  course  of 
the  voyage  or  journey  during  which  such  felony  was  committed ; 
and  where  the  sides  or  banks  of  the  canal,  &c.  or  the  centre 
thereof,  constitutes  the  boundary  of  any  two  counties  or  cities, 
the  felony  may  be  alleged  to  have  been  committed,  and  may  be 
tried  in  either  of  such  counties  or  cities  through  which  such  ves- 
sel  passed  in  the  course  of  the  voyage  or  journey  during  which 
such  felony  was  committed  ;  but  the  act  does  not  affect  the  admi- 
ralty jurisdiction,  or  commissioners  authorized  under  the  statute 
28  Hen.  8.  c.  15. 

We  will  now  take  a  summary  view  of  the  statutes  relative  to 
crimes  committed  in  Wales,  on  the  high  seas^  and  in  foreign 
dominions. 
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The  trial  of  offences  committed  in  Wales  has  also  been  in-  Of  the  venue. 
fluenced  by  several  acts  of  parliament.  At  common  law,  no  offence"m  Wales 
offence  committed  in  Wales  could  be  tried  in  England,  and 
was  only  inquirable  before  justices  or  commissioners  assigned  by  r  135  t 
the  king  in  the  county  of  Wales,  where  the  offence  was  com- 
mitted (a).  But  by  the  26  Hen.  8.  c.  6  (b),  confirmed  and 
explained  by  34  8c  35  Hen.  8.  c.  26.  s.  75,  all  treasons  and 
felonies  in  Wales,  and  accessaries  of  the  same,  may  be  indicted 
before  the  justices  of  gaol  delivery  in  the  next  adjoining  county 
of  England,  where  the  king's  writ  runneth :  that  is  at  pre- 
sent in  the  county  of  Hereford  (c)  or  Salop  (d),  and  not,  as  it 
should  seem,  in  Chester  or  Monmouth  ;  the  first  being  a  county 
palatine,  where  the  king's  writ  did  not  run,  and  the  other  a  part 
of  Wales,  at  the  time  of  passing  the  statute  (e) :  and  this  act 
extends  to  all  felonies  subsequently  created  (/*).  It  should  seem, 
that  in  the  case  of  murder,  if  the  stroke  be  in  England,  and  the 
death  be  in  Wales,  the  indictment  should  be  in  Wales ;  and  if 
the  stroke  in  Wales,  and  the  death  in  England,  the  venue  should 
be  in  the  latter  (g).  This  act  is  not  confined  to  the  Lordship's 
Marchers,  whom  it  particularly  mentions ;  but  the  justices  of 
assize  have  a  concurrent  jurisdiction  with  those  of  great  ses- 
sions (/i).  It  does  not,  however,  extend  to  appeals  of  murder, 
and  as  far  as  respects  treason,  is  repealed  by  the  1  &  2.  P.  &  M. 
c.  10.  Nor  is  Wales  within  the  statute  35  Hen.  8.  c.  2,  for  the 
punishment  of  foreign  treasons,  as  it  was  always  regarded  as  a 
part  of  England  (i),  and  is  now  expressly  declared  to  be  so  by 
act  of  parliament  {k). 

In   the   case   of  plundering    the  effects   of  any  vessel  wrecked 
or  in  distress,  which  is  ousted  of  clergy  by  the  26  Geo.  2.  c.  19,^ 


(a)  1  Hale,  156.  Hawk.  b.2.  c.  25.  s.  45.      2  M. 

(b)  See  observations   thereon,  &  S.  270. 

1  East  P.  C.  363.  ( f)  3  Campb.  78.    Rus.  &  Ry. 

(c)  2  M.  &  S.  276.  C.  C.  197.  S.  C.  1  Leacli,  109. 

(d)  Oifences  in  the  Isle  of  An-  (g)  1  East  P.  C.  363,  4,  5,  and 
glesea,  to  be  tried  in  Shrop-  see  1  Hale,  706.  3  Inst.  80; 
shire.  1  Leach,  108.  1  East  but  see  1  Stark.  Cr.  L.  14,  n.  p. 
P.  C.  363.                                                  (A)  8  Mod.  1 44.     1  Hale,  1 57. 

(<?)  4  lila.  Com.  304,    and    in  Hawk.  b.2.  c.  25.  s.  45. 
notes.  2  East  P.  C.  773.    1  East  (*)  1  Hale,  158.     2  Roll.  28. 

P.    C.     363.       1    Leach,     108.  (k)  20  Geo.  2.  c.  42.  s.  3. 
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Of  the  venue,  it  is  enacted  («),  that  if  the  fact  be  committed  in  Wales,  the 
prosecution  may  be  carried  on  in  the  next  adjoining  county  of 
England  (b). 


7.  Venue,  where  In  general,  offences  committed  in  Scotland  and  Ireland,  are 
laud  or  Irelaml.  indictable  only  there,  and  if  the  party  be  appreliended  here,  he 
must  be  sent  thither  for  trial  (c).  And,  though  we  have  seen,  that 
at  common  law,  a  party  who  has  stolen  goods  in  one  county  may 
be  indicted  in  any  other  county  into  which  he  carries  them,  it 
•was  doubted,  whether  if  goods  were  stolen  in  Scotland  or  Ire- 
land, and  brought  by  the  offender  into  England,  he  could  be  in- 
dicted here  (d) ;  and  indeed  it  was  decided  that  an  indictment  in 
England  was  not  in  such  case  sustainable  (c).  To  remedy  this 
defect,  it  was  provided  by  the  13  Geo.  3.  c.  31.  s.  4&o,  and 
44  Geo.  S.  c.  92.  s.  7  &  8,  tiiat  offenders  escaping  with  stolen 
property,  from  one  part  of  the  United  Kingdom  to  another,  may 
be  indicted  in  the  county  where  the  same  is  found ;  and  that 
persons  guilty  of  receiving  only,  may  be  tried  in  the  place  where 
they  receive,  without  reference  to  the  place  where  the  goods  were 
originally  taken  (/) ;  and  we  have  seen,  that  if  a  mail  be  robbed 
in  Scotland,  the  offender  may  be  indicted  in  any  county  in  Eng- 
land, in  which  he  was  arrested  (g). 

We  have  already  seen,  that  at  common  law,  no  offence  com- 
mitted on  the  high  seas,  or  beyond  the  realm,  could  be  inquired 
of.  But  by  the  statutes  28  Hen.  8.  c.  15,  and  39  Geo.  3.  c.  37, 
all  offences  committed  on  the  high  seas,  or  in  any  haven,  river, 
creek,  or  place,  where  the  admiral  has  or  pretends  to  have  ju- 
[  187  ]  risdiction,  may  be  tried  in  any  county  of  England,  according  to 
the  king's  special  commission  (A) ;  and  the  first  mentioned  statute 
with  respect  to  treasons  committed  at  sea,  is  not  repealed  by  the 


8.  Venne,  where 
offence  ou  high 
seas. 


(a)  Section  8. 

(i)  2  East  P.  C.  772,  3. 

(c)  13  Cieo.  3.  c.  31 .  44  Geo  3. 
c.  92.     1  East  P.  C.  772. 

(rf)  See  recitals,  13  Goo.  3. 
c.  31,  and  44  Geo.  3.  c.  92. 

(c)  2  East  P.  C.  772;  and  sec 
3  lust.  113.     1 3  Co.  53  ;  but  see 


1  Stark.  Crim.  Law,  2,  note  g. 

(f)l  East  P.O.  772. 

{}/)  Ante,  182.  42  Geo.  3. 
C.81.  s.  3. 

(/i)  1  Leach,  388.  12  East, 
24G.  2  New  Rep.  91.  1  E^ast 
P.  C.  3(>7,  8.  2  Hale,  11  to  20. 
Ante,  151.  153,  &c. 
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^3  Hen.  8.  c.  2  (a).  Upon  the  construction  of  the  statute  Of  the  venue. 
28  Hen.  8.  c.  15,  a  doubt  having  arisen  whether  an  accessary  to 
a  felony  committed  on  the  sea,  was  triable  by  the  admiral,  wiihin 
the  purview  of  it  (/>),  the  statute  i  I  &  12  W.  3.  c.  7.  s.  10,  made 
perpetual  by  6  Geo.  1.  c.  19  (c)>  enacts,  that  aii  accessaries  to 
acts  of  piracy  shall  be  tried  under  the  provisions  of  the  statute  of 
Henry;  and  by  tlie  Hrst  section  of  the  same  statute,  all  offences 
committed  at  sea  are  triable  by  a  special  commission  in  any 
part  of  his  majesty's  dominions.  So  the  1  Anne,  stat.  2.  c.  9- 
s.  4,  for  preventing  the  destruction  of  ships  by  masters  and 
mariners,  and  the  11  Geo.  1.  c.  29.  s.  7,  and  the  53  Geo.  3. 
c.  G7,  direct,  that  the  offences  created  by  the  statute  of  Anne, 
and  referred  to  iu  the  succeeding  acts,  shall  be  triable  as  pro- 
vided by  the  28  Hen.  8.  c.  15.  And  the  39  Geo.  3.  c.  37, 
extends  the  provisions  of  the  statute  of  Henry  to  all  offences 
committed  on  the  high  seas,  out  of  the  body  of  any  county 
of  this  realm,  and  which  are  therefore  now  triable  under  the 
special  commission  of  his  majesty.  But  piratically  stealing  a 
ship's  anchor  and  cable,  is  a  capital  offence  by  the  marine  laws, 
and  triable  under  the  28  Hen.  8.  c.  15,  the  39  Geo.  3.  c.  37,  not 
extending  to  such  case  (c?) ;  and  the  statute  43  Geo,  3.  c.  113, 
after  reciting  certain  parts  of  the  prior  statutes,  provides,  that 
the  offences  of  destroying,  or  procuring  to  be  destroyed,  any  ship, 
wiihin  the  body  of  a  county  of  this  realm,  shall  be  inquired  of^ 
tried,  and  determined  in  the  same  manner  as  other  felonies  within 
tlie  body  of  the  county:  but  if  committed  on  the  high  seas,  they 
shall  be  indicted  and  tried  as  directed  by  the  28  Hen.  8.  c.  15; 
and  the  5th  section  provides,  that  accessaries  before  the  fact,  to 
felonies  committed  on  the  high  seas,  may  be  indicted  as  jirescribed  [  188  ] 
by  the  statute  28  Hen.  8.  c.  15,  that  is,  by  s{)ecial  commission, 
in  any  county  in  England;  and  the  37  Geo.  3.  c.  70,  provides, 
tlrat  treasonable  practices  committed  on  the  high  seas,  shall  be 
indictable  in  any  county  in  England,  at  the  assizes  (e). 

Under  the  above  acts,  the  offences  nmst  be  tried  in  this  king- 
dom;  but  this  is  remedied  by  the  46  Geo.  3.  c.  54,  which  enacts, 

(a)  3  Inst.  112.  43  Geo.  3.  c.  113. 

(6)Yelv.  134,  5.  See   post,  (ri)  lluss,  tl- Ky.  C,  C.  123. 

43Geo.3.  c.  113.  (c)  x\nte,  1-32,  cS.c. 

(c)  See     further  provisions, 

Vol.  r.  M 
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Of  thb  venue,  that  all  treasons,  Svc.  and  other  offences  wJiatever,  committed  on 
the  sea,  or  in  any  haven,  river,  creek,  or  place  where  the  ad- 
miral has  jurisdiction,  may  be  tried  according  to  the  course  of 
law  used  for  offences  committed  on  land  within  the  kingdom,  in 
any  of  the  king's  islands,  plantations,  colonies,  dominions,  forts, 
or  factories  under  his  majesty's  commission,  as  therein  directed  to 
be  issued,  and  the  commissioners  appointed,  shall  have  the  same 
powers  as  commissioners  appointed  under  the  28  Hen.  8.  c.  15. 


9.  Vonuewhcre         Offences    committed   beyond  the  seas,    have  also  been   made 
ti^'^seL  ^'^^^^^^     subject  to  regulations  nearly  similar.     Although  it  appears  that  at 
common   law^,  treason   in    adhering  to  the  king's  enemies  abroad, 
might  be  tried  where  the  offender  had  lands   in  England  (o) ;  by 
the  statute  S5  Hen.  8.  c.  2,    all   doubts  on  this  subject   are   re- 
moved;   for   it   is   enacted,  that   all    treasons  or    misprisions  of 
treason,  committed  out  of  the  realm,  may  be  tried  in  the  King's 
Bench,  by  a  jury  of  ths  county  in  which   the  court  sits,  or  by 
special    commission    in    any  county  of  England,  which   the  king 
may  think  proper  to  specify,  with  a  proviso  that  peers   shaP    still 
be  tried  according  to  their  privilege.     This  statute  is  not  repealed 
by  the  1  &  2  Ph.&  Mary,  c.  10,  because  that  act  applies  only  to 
treasons  within  the  realm  (6).      It  is  not  absolutely  necessary  that 
the   king   should  sign  the  special   commission  issued  under  this 
statute,  for    it   is    sufficient  if  he   sign    the  warrant  Xo   the    lord 
keeper,  by  whom    the  commissioners   may  be   appointed  (c).      It 
lias  also  been   holden,  that  Ireland  is  without   the  realm,  for  the 
purposes  of  this  statute;  and,  therefore,  treason  committed  there 
may  be  tried  as  directed   by  its  provisions  {d).     The  same  obser- 
vation applies  also   to   the  Isle  of  Man,  Jersey,  Guernsey,  Sark, 
and  Alderney,  wliich  are  without  the  realm,  though  part  of  the 
dominions  of  England  {e).    And  it  seems,  that  before  the  union,  an 
[     189     ]     Irish  peer  miglit  be  tried  in  England  for  treason  committed  in  Ire- 
land, though  he  thereby  lost  the  benefit  of  trial  by  his   peers  {f). 


(a)  Co.  Lit.2Gl  b.     3  Inst.  11. 

(rf)  3  Inst.  11.     iHale,  155. 

2  Hale,  IG4. 

7  Co.  23.     Co.  Lit.  2G1  b. 

(6)  Hawk.    h.2.  c.2.5.    s.  45. 

(fA  1  Hale,  150. 

Co.  Lit.  2G1  b. 

(/)  1  Hale,  155.  1  St.Tr.928, 

(c)  3  lust.  11.       Hawk.   b.  2. 

ace.  Dyer,  360  h.     Hawk.  b.  2, 

c.  2-3.  S.51.     Bac.  Abr.  Indict- 

c.  25.   s.  52.     Bac.  Abr.  Indict- 

meat,  D. 


ment,  F.  contra. 
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But  there  is  little  doubt  but  that  at  the  present  day,  it  would  be  Of  the  venue. 
liolden  otherwise,  especially  since  the  provisions  of  39  Geo.  3. 
c.  44.  s.  7,  8.  (a)  By  the  before  mentioned  statutes,  33  Hen.  8. 
c.  23,  and  43  Geo.  3.  c.  113.  we  have  also  seen,  that  murderers 
and  accessaries  before  the  fact,  and  manslaughter  committed 
abroad,  may  be  indicted  and  tried  by  a  special  commission,  in 
any  county  in  England  (b),  and  this  though  the  offence  be  com- 
mitted in  the  dominion  of  a  foreign  state,  if  the  defendant  and 
deceased  be  both  British  subjects  (c).  By  57  Geo.  3.  c.  53.  s.  1. 
all  murders  and  manslaughters  committed  on  land  at  Honduras  by 
persons  residing  there,  or  in  the  islands  of  New  Zealand  and 
Otaheite,  or  other  places  not  within  the  king's  dominions,  nor 
subject  to  any  European  power  or  state,  nor  within  the  territories 
of  the  United  States,  by  any  person  sailing  or  belonging  to  any 
British  vessel,  or  that  have  sailed  or  quitted  any  British  ship,  to 
live  in  such  islands,  &c.  shall  be  punished  in  any  of  his  majesty's 
islands,  colonies,  8cc.  under  his  majesty's  commission,  issued  under 
the  46  Geo.  3.  c.  54.  in  the  same  manner  as  if  the  offence  had 
been  committed  on  the  high  seas;  and  by  59  Geo.  3.  c.  44.  s.  1. 
all  murders,  manslaughters,  rapes,  robberies,  and  burglaries  com- 
mitted on  land  at  Honduras,  may  be  tried  within  such  settlement, 
under  his  majesty's  commission,  in  the  same  manner  as  is  provided 
with  respect  to  crimes  directed  to  be  determined  by  the  46  Geo,  3. 
,  c.  54.  in  any  of  his  majesty's  islands,  &c.  But  these  acts  do  not 
in  any  way  repeal  the  provisions  of  the  33  Hen.  8.  c.  23.  (d)  By 
7  Ann.  c.  21.  s.  5.  Scotchmen  are  punishable  for  all  treasons  and 
misprisions  of  treason,  committed  on  the  high  seas,  or  out  of  the 
realm  of  Great  Britain,  by  a  special  commission.  By  10  Sc 
llWm.3.  c.  25.  s.  13.  robberies,  murders,  felonies,  and  other 
capital  crimes,  committed  in  Newfoundland,  may  be  tried  in  any 
county  of  the  realm,  at  the  assizes,  by  the  common  commissioners 
of  oyer  and  terminer  and  gaol  delivery  {e) ;  but  it  should  seem 
that  this  act  does  not  extend  to  prosecutions  for  assaults  or  other 
misdemeanors  (/).  And  by  the  12  Geo.  3.  c.  24.  s.  2.  setting  on 
fire  ships,  arsenals,  magazines,  &c.  out  of  the  realm,   may  be  in- 


(«)  1  East,  P.  C.  104.  (d)  37  Geo.   3.    c.   53.   s.   2. 

(/>)  Ante,   150.  153.    1  Taunt.  59  Geo.  3.  c.  44.  s.  3. 
27.  1.  East,  359.  (c)  1  East,  P.  C.  370. 

(c)  Pvuss.  &  Ry.  C.  C.  294.  (/)  1  Sess.  Ca.  246. 
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Of  the  venue,  dieted  In  any  county  witliin  the  kingdom,  or  at  the  place  where 
the  offence  was  conniiitted.  The  crimes  of  governors  of  his 
majesty's  plantations  may,  under  1 1  &,  12  Wm.  3.  c.  12.  be  tried 
in  any  county  of  England  by  special  commission  (a).  And  all 
offences,  not  felonious  (Z/),  committed  by  persons  in  public  capa- 
cities in  our  East  Indian  possessions  may,  by  42  Geo.  3.  c.  85. 
be  indicted  and  tried  in  Middlesex  (c). 

Rules  as  to    the       It  will  now  be  proper  to   inquire   into   the   rules  which,  at  the 

venue  at  common  ,    ,  i  ,        •       ^i  ■  .  .•      i     i       «•     ^  j 

^^^  present  day,  determnie  tiie  venue  m  cases  not  particularly  attected 

by  the  above  mentioned  acts  of  parliament.  The  general  common 
[     190     ]      law  rule  is  still  the  same  that  the  venue  must  be  laid  in  the  county 
where  the  offence    is  alleged  to  have  arisen  (d).     And   even  the 
king  cannot  by  charter  authorize  the  trial  of  an  offence  in  another 
county  (c).     But  though   the  court  of  King's  Bench  has  no  juris- 
diction over  offences  committed  abroad,  unless  under   some  par- 
ticular legislative    provision  ;  yet   if  any  part  of  the    offence   be 
completed  in  Middlesex  where  the   court  sits,  it  may  inquire  of 
the  whole  transaction  (y).     It  is  the  constant  practice  for  offences 
committed  in  the  comity  of  Middlesex  to  be  tried  at  the  Sessions 
House   in   the  Old  Bailey,  which   is  within  the   city,  but  it  does 
not  appear  upon  what  foundation  the  custom  is  supported (g).     In 
case  of  an  indictment   for  forging  notes,  it  seems  not  to  be  suffi- 
cient to  shew  an  uttering  in   the  county  where   the  venue  was  laid 
in  order  to  support  the  locality  required  for  the  trial  (/i);  and  a 
forged  bill  being   found   upon  a  prisoner  in   one  county,  bearing 
date  at  the   time  when   he  resided   in  another,  on  an   indictment 
for  forgery,  is  nut  sufficient  to  maintain  the  indictment,  the  venue 
being  laid  in  the  latter  county  (?').     And  in  a  case  where   the  pri- 
soner being  indicted    in  the  county   of    VA  ilts,  it   appeared    that 
whilst  he  was  in  London  his  lodgings  in  Wiltshire  were  searched 
in  the  presence  of  his  wife,  and   in  a   pocket-book  (in  which   his 
name  had  been  written  by  himself)  the  note  in  question  was  found, 
bearing  date  two  months  before,  at  which  time  he  was  in  another 


(a)  1  Sess.  Ca.  247.  (/)  1  Esp.  Rep.  G2,  3.  2  Hale, 

(b)  5  M.  &  S.  403.  12. 

(c)  8  Eaft,  31.  (r/)  Dougl.  79G,  7. 

(d)  Co.  Lit.  1^5  a.  &  b.  n.  1.  {h)  2  East,  P.  C.  992.  2  Nevf 
Hawk.  b.  2.  c.  2-5.  s.  Sfj.                    Rep.  87. 

(c)  Doiigl.  79G.     Hawk.  b.  2.         (/)  Id. 
0.25.  s.  51. 
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county,  a  majority  of  the  judges  were  of  opinion,  that  this  was  Of  the  venue. 
not  sufficient  evidence  of  the  commission  of  the  offence  within 
the  county  (a).  Where  the  prisoner  delivered  in  one  county  a  box, 
containing  amongst  other  things  forged  stamps,  to  his  own  ser- 
vant, that  he  might  carry  them,  and  who  did  so,  to  an  inn,  situate 
in  another  county,  to  be  forwarded  by  a  carrier  to  a  customer  in 
the  country,  it  was  considered  that  he  might.be  indicted  in  the 
county  where  the  first  delivery  took  place,  and  not  where  the  inn 
was  situate  (6).  In  an  indictment  for  a  libel,  if  the  defendant  has 
once  authorized  the  publication,  he  is  guilty  of  a  publication  in 
whatever  county  the  libel  is  afterwards  in  consequence  published, 
and  he  may  be  indicted  accordingly  (c).  And  if  a  party  writes 
and  composes  a  libel  in  one  county,  with  an  intent  to  publish, 
and  afterwards  publishes  it  in  another,  he  may  be  indicted  in 
either  (d).  A  mere  acknowledgment  by  the  defendant  in  the 
county  in  which  the  venue  is  laid,  of  the  fact  of  publication, 
which  in  truth  was  in  another  county,  is  not  sufficient  to  warrant 
the  trial  in  the  first  county  (e).  Nor  is  the  post  mark  on  a  libel- 
lous letter,  of  a  particular  place  within  the  county  where  the  venue 
is  laid,  sufficient  evidence  of  the  publication  there  by  the  de- 
fendant; but  if  it  be  sent  to  the  prosecutor  at  a  place  without 
the  county,  and  yet  actually  received  by  him  within  it,  that  will 
be  sufficient  to  support  the  indictment  (/).  And  if  a  man  writes 
a  letter,  with  intent  to  provoke  a  challenge,  and  puts  it  into 
the  post  office  at  Westminster,  addressed  to  a  person  within 
the  city  of  London,  who  receives  it  there,  the  writer  may  be 
indicted  in  Middlesex  (g) ;  and  if  the  libel  be  dated  of  a  par- 
ticular place,  it  is  evidence  that  it  was  written  there  (/«).  So,  [  I9I  ] 
on  trials  for  high  treason,  intercepted  letters  are  received  in 
evidence  as  overt  acts  of  treason  in  the  county  where  they  were 
written  {i).  And  if  a  person  in  Ireland  procures  another  to  pub- 
lish  a  libel  at  Westtninsler,  he  may  be  indicted  in  Middlesex  (A:). 


(a)  Kuss.  1500.  (f/)  2  Campb.  506. 

{b)  lluss.  &  Ry.  C.  C.  212.  (A)  4  B.  &  A.  95. 

(c)  Bull.  N.  P.  G.  7  East,  G5.  (i)  2  Campb.  507.     4  St.   Tr. 

(rf)  4  B.  &  A.  95;    and   see  409.     Post.  218.     C  T.  R  527. 

3  B.  &  A.  717.  (k)  7  East,  (58.     3  Smith,  97. 

(e)  7  East,  08.  99.     I  Esp.  llcp.    Go.     G  East, 

(/)  1  Campb.  215,  G.  589.590. 
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Of  the  venue.-  And  where  a  person,  by  means  of  an  innocent  agent,  procures  a 
felony  to  be  done  in  another  county,  he  may  be  indicted  there, 
though  not  personally  present ;  thus  in  case  of  a  threatening 
letter,  sent  by  the  hands  of  a  person  ignorant  of  its  contents,  the 
defendant  may  be  indicted  in  the  place  where  the  letter  was 
received  (a).  The  inference  from  which  cases  seems  to  be  that 
the  defendant  may  be  indicted  either  in  the  county  where  he  put 
the  letter  in  the  post,  or  in  that  where  it  was  received.  And  if  a 
loaded  pistol  be  fired  from  the  land  which  kills  a  man  at  sea, 
the  offender  must  be  tried  by  the  Admiralty  jurisdiction;  for  the 
crime  is  committed  where  the  death  happens,  and  not  where  the 
cause  of  death  arises  (i).  And,  on  the  same  principle,  if  a  shot 
be  fired  in  one  county,  or  poison  administered,  which  becomes 
fatal  in  another,  the  venue  must  be  laid  in  the  latter;  but  it 
would  be  otherwise  if  A.  in  one  county  should  procure  B.  a  guilty 
agent,  to  commit  a  murder  in  the  second,  because  in  that  case 
A.  would  be  an  accessary  before  the  fact,  and  triable  as  such  in 
the  county  where  he  was  guilty  of  the  murderous  contrivance  (c). 
On  the  other  hand,  if  a  person,  unconscious  of  the  guilty  design, 
as  a  child  without  discretion,  be  employed  in  the  commission  of  a 
murder,  the  venue  must  be  laid  in  the  county  where  the  death 
happens,  for  they  are  merely  the  instruments,  and  the  contriver 
is  the  principal  (d). 

With  respect  to  the  description  of  overt  acts  of  treasons  com- 
[  192  3  mitted  within  the  realm,  one  overt  act  must  be  stated,  and  proved 
to  have  taken  place  in  the  county  where  the  indictment  is  laid  ; 
but  afterwards  any  overt  acts  of  treason  may  be  given  in  evidence 
of  the  same  species  of  treason  though  committed  elsewhere,  aud 
not  alleged  in  the  indictment  (e).  A  distinction  has  been  taken, 
that  where  a  levying  war  is  laid  as  an  overt  act  of  compassing 
the  king's  death,  though  laid  within  the  county,  it  may  be  proved 
elsewhere  ;  but  that  where  the  levying  war  is  laid  as  the  sub- 
stantive treason,    it    is    local    and    must   be   laid   in    the    proper 


(o)    1  Leach,    142.      2   East  Post.  349. 
P.  C.  11-20.  (e)  Post.  10.     Dyer,   132,  a. 

(6)  1  Leach,  388.  Kcl.  14,  15.     4  St.^Tr.  447,  8. 

(c)  2  ."c  3  Ldw.  G.  c.  24.  G  St.  Tr.   2G0.     1   East  P.  C. 

('.')    1  Hale,    514,    GIG,   G17.  125. 
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county  : — for  a  levying  war  in  Surrey  may  be  good  evidence  of  a  Of  the  venue. 
compassing  the  king's  death  in  Middlesex,  and  so  tend  to  esta- 
blish  the  treason   there  ;  but  a  levying  war  in  Surrey  does  not 
prove  a  levying  war  in  Middlesex,  though  it  may  be  adduced  to 
show  the  naure  of  the  act  laid  as  treason  in  the  proper  county  (a). 
And  after  the  proof  of  one  overt  act  of  treason,  by  levying  war 
in  the    proper  county,  proof  of  levying  war  in   another  county 
is  admissible  {b).     So  in  the  case  of  conspiracies,  the  venue  may 
be  laid  in  the  county  where  any  overt  act  by  any  one  of  the  con- 
spirators can  be  proved,    and  evidence  may  be    there  given  of 
transactions  in  other  counties  (c).     In  larceny,  if  a  man  steal  in 
one  county  and  carry  into  another  he  may  be  indicted  in  the  latter, 
though  the  goods  were  not  carried  into  it  until  long  after  the  ori- 
ginal asportation  (d).     If  a  servant  receive  money  for  the  master's 
use  in  one  county,  and  on  being  called  on  to  account  for  it  in 
another,  deny  that  he  has  received  it,  he  may  be  indicted  for  the 
embezzlement  in  the  latter  county,  even  though  there  were  evi- 
dence that  he  had  spent  the  money  in  the  former ;  for  the  illegality 
of  his  conduct  does  not  necessarily  appear  from  his  spending  the 
money,   as  he  might  pay  the  amount  over  in  other  coin  than   that 
which  he  actually  received  (e).     And  if  a  servant  receive  money 
for  his  master  in  the  county  of  A.  and  being  called  upon  to  account 
for  it  in  the  county  of  B.,  there  deny  the  receipt  to  it,  he  may 
be  indicted  for  the  receipt  of  it  in  the  latter  county  (/).     Incase       [     193     ] 
of  perjury  committed  in  the  booth  hall  of  the  city  of  Gloucester, 
which  is  a  city  and  county  of  itself,  on  the  trial  of  a  cause  before 
a  jury  of  Gloucestershire  at  large,  the  indictment  may  be  found 
and  tried   either  before  a  jury  of  the  county  at  large,  or  of  the 
city  and    county  of  Gloucester  (g).      And,  in   general,   wheie  a 
statute  creates  a   new  felony  or  offence,  consisting  partly  of  an 
act  within   the  kingdom,  and  partly  of  one  without,  and  limits  it 
to  be  tried  where  the  offence  is  committed,  it  must  be  tried  where 


(a)  Kel.  14,  15.  cases   there   collected  in  notes. 

{b)    Kel.    14,    15.      Fost.   9.  Ante,  178. 
8  St.  Tr.  218.    See  the  observa-  (e)  3  B.  &  P.   596.     1  East 

tions  in  1  East  P.  C.  12J>.  Stark.  P.  C.  Addenda,  xxiv.     Russ.  & 

20,  note  p.    Kelyneje,  15.  Ry.  C.  C.  56.    S.  C.     2  Leach, 

(c)4East,  171.    ^6East,  590.  974.     4  Taunt.  303. 
ace.     1  Salk.  174,  cent.  (  /')  Russ.  &  Ry.  C.  C.  63. 

(d)  1  Ry.  &  Mo.  C.  C.  45,  and         (y)  Dougl.  791. 
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Of  the  venue,  that  part  of  the  offence  is  committed  which   is  within    tlie  king- 
dom ;    so  that  an   offender  against  1  Jac.  1.  c.2,  bypassing  the 
sea,  and    entering  into   the  service   of  a  foreign  prince,  without 
taking    the  oath  of  allegiance,  shall  be  tried  in  that  county  from  ^ 
whence  he  set  sail  for  the  foreign  state  (a). 

The  rule  of  common  law,  restraining  jurors  from  inquiring 
into  facts  arising  in  another  county,  was  hot,  at  any  time,  so 
strictly  observed  in  7insdemeanors,  as  in  capital  cases.  Thus  we 
have  seen  that  a  party  con)mittii!g  acts  constituting  a  felony  in 
two  distinct  counties,  might  have  been  indicted  for  the  misprision 
in  either,  though  the  jury  must  necessarily  have  taken  cognizance 
of  the  entire  transaction  (6).  So  if  a  nuisance  be  committed  in 
one  county,  and  it  affect  the  public  in  another,  the  defendant  may 
be  indicted  in  either  (c).  And  >\here  a  person,  by  reason  of  the 
tenure  of  certain  lands  in  one  county,  is  bound  to  repair  a  road 
in  another,  he  may  be  indicted  in  the  latter  for  the  dilapidated 
r  194  ]  state  of  the  road,  though  his  estate  may  lie  out  of  the  jurisdictioa 
of  the  Quarter  Sessions  (d). 

Mode  of  stating  Having  thus  examined  in  what  county  an  indictment  may  be 
preferred,  and  the  venue  laid,  we  have  now  to  consider  how  the 
venue  is  to  be  stated  both  in  the  margin,  and  in  the  body  of  the 
ii*dictn)en(,  Tiie  county  is  stated  in  the  margin  thus: — "  Mid- 
dlesex f"  or  "  Middlesex  to  wit"  (e),  but  the  latter  method  is 
tlie  most  usual.  In  the  body  of  the  indictment  also,  the  facts 
should  in  general  be  stated  to  have  arisen  in  the  county  in  which 
the  indictment  is  preferred,  so  that  it  may  appear  that  the  offence 
was  within  the  jurisdiction  of  the  court;  and,  therefore,  if  a 
parish,  vill,  or  other  place,  where  the  offence,  or  part  of  it, 
occurred,  be  stated  without  naming  the  county  in  the  margin,  or 
expressly  referring  to  it  by  t!ie  words  "  the  county  aforesaid,"  the 
indictment  wiU  be  defective  {f).     And  wliere  two   counties  are 


(rt)  1  I-Ialc,  70G.      3  Inst.  BO.  (cZ)  5T.  R.  502.  ace.      511.7. 

Anyv.,  181.  3.  cont. 

(/;)  I  Dale,  652.     Ante,  177,  (r?;  2  Hale,  ICG. 

17«.  (  /•)  3  P.  Wnis.  496.    Cro.  El. 

(c)  Hawk.    b.  2.  c.  25.    s.  37.  101.  137.  606.  751.     1  Sid.  345. 

StaundC.   b.  2.  91.     11)  Edvv.  3.  Hawk.   b.  2.    c.  25.    s.  34.   V2?,. 

Ass.  |)1.  6.      2T.  R.  241.      2lJ,  1    Bulst.   205.       2   Hale,    160. 

&  P.  331.  2  Sess.  Cas.  3.  4.  2iy. 
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mentioned,  as  Surrey,  in  the  margin,  and  then  a  fact  is  described  Of  the  venue. 
as  having  happened  in  Middlesex,  and  afterwards  the  offence  is 
stated  to  have  been  committed  at  a  place  "  in  the  county  afore- 
said," without  shewing  which  county  is  intended  ;  this  will  refer 
to  the  last  antecedent  county,  Middlesex,  and  the  indictment  will 
be  insufficient,  for  the  rule  in  civil  actions,  that  the  venue  in  the 
margin  will  aid  it,  does  not  extend  to  criminal  proceedings  (a). 
When,  however,  only  one  county  is  named,  the  words  "  county 
aforesaid,"  will  have  sufficient  reference  to  the  county  in  the 
margin  (6). 

It  may,  in  general,  be  observed,  that  in  indictments    founded        [     IQ5     ] 
upon  the  statutes  we  have  already  enumerated,  which  authorize  a 
mode,  or  place  of  trial,  that  did  not  exist   at  common  law;    all 
facts  within   the  realm  should  be  laid  in    the   county  where  they 
actually  happened  (c).     Thus,  in  case  of  murder,  if  the  stroke  or 
poison  be   given   in  one  county,  and  the  death  occur  in  another, 
the   facts  should  be  stated  according  to  their  actual  existence  (d). 
And  in    prosecutions  on  the  black  act,  which  we  have    seen  may 
be  carried  on  in  any  county,  it  is  usual  to  state  the  crime  to  have 
been  committed  in    that  where    it   actually  occurred,    though  the 
venue    be   laid  in  any  county  (e).     So,  when   an    assault  upon  a 
revenue  officer  is  tried  in   a   foreign  county,  it  should  be  laid  in 
that  where  it  took  place  {/).     And  in  an  indictment  against  an 
accessary,  under   ti)e   statute  2  &  3  Edw.  6.  c.24,  for  procuring 
the   commission  of   a    murder    in   another  county,  it   should   be 
averred,  accordiiig  to   the  fact,  that   the   principal  committed  the 
murder  in   the  county  where  it  was  actually  perpetrated  (g).     And, 
in  an  indictment  against  a   party  in  one  county,  for  having  goods 
there  which  he  feloniously  robbed  in  another,  it  may  be  advisable, 
though  not  absolutely  necessary,  to  state  the  acts  as  they  actually 
arose  (/i).       Offences   committed    in  Wales,    and    indicted   in   the 


(a)  2  Ld.  Rayni.    888.  1304.  (c)  Ante,  179  to  184. 

2  Hale,   180.       Cro.  Eiiz.  184.  (a';  3  Inst.  48,  9.      3  Campb. 

1  Saund.  308,  n.  1.     1  Chitty  on  178.     Cro.  C.  C.  278. 

Plead.  4th    edit.  249.      2  East,  (c)  1  Leach,  73.     2  Bla.  Rrp- 

(JG.     1  3»ulst.  205.  733. 

(b)  3  P.  Wnis.  496.      2  Hale,  ( /")  4  T.  R.  490. 
180.     1  Saund.  308,  n.l.     Com.  (i,-)  9  Co.  114.       Hawk.  b.  2. 


Dig.  Indictment,  G.  2.      liauk.      c,  29.     3  Inst.  49. 

b.  2.  0. 25.  s.  34.         ,  (/<)  2  East  P.  C.  770. 
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Of  the  vem;e,  next  adjoining  county  of  England,  under  the  2G  Hen.  8.  c.  6. 
s.  5,  should  be  laid  to  have  happened  in  the  proper  county  in 
Wales  (rt),  though  it  is  said,  that  this  is  not  absolutely  ne- 
cessary (6).  Ott'ences  committed  in  the  county  of  a  city  or 
town  coiporate,  and  indicted  in  the  county  next  adjoining, 
under  the  38  Geo.  S.  c.  52,  should  be  laid  to  have  been 
committed  in  the  county  of  the  county  of  the  town  (c)  ; 
but  it  need  not  be  averred  that  the  county  where  the  in- 
dictment is  brought  is  the  next  adjoining  county  (d).  So  in- 
dictments for  offences  committed  upon  the  high  seas,  should 
allege  tiie  crimes  to  have  been  committed  there,  in  order  to  shew 
the  admiralty  jurisdiction  (e).  And  an  offence  committed  in  a 
[  196  ]  foreign  country  should  be  stated  to  have  been  committed  "in 
parts  beyond  the  seas  without  the  realm"  (/'),  though  it  is  said, 
that  it  may  be  laid  to  have  been  committed  in  the  county  where 
the  offence  is  to  be  tried  (g).  We  have  already  seen  (h),  that  in 
indictments  for  felonies  committed  on  or  near  the  boundaries  of 
counties,  the  59  Geo.  3.  c.  96.  s.  2,  enacts,  that  the  offence  may 
be  alleged  to  have  been  committed  in  the  county  where  the  in- 
dictment is  brought;  and  by  the  same  act,  s.  1,  indictments  for 
felonies  conunitted  in  stage  coaches,  &c.  may  allege  the  offence 
to  have  been  committed  in  any  county  through  which  the  stage 
passed  in  the  course  of  the  journey,  during  \^hich  such  offence 
was  committed;  and  that  where  the  highway  forms  the  boundary 
of  any  two  counties,  the  offence  may  be  alleged  to  have  been 
committed  in  either  county  through  which  the  stage  passed ;  and 
a  similar  provision  is  made  by  the  59  Geo.  3.  c.  27,  in  indictments 
for  felonies  conmiiited  in  vessels  on  canals  or  inland  navigations. 

In  general,  it  is  also  essential  to  lay  every  issuable  and  triable 
fact  to  have  happened  at  some  particular  parish,  vill,  hamlet,  or 
place  witiiin  the  county,  to  which  a  venire  may  be  awarded,  and 
it  will  not  suffice  merely  to  state  the  county  (i).  But  in  indict- 
ments  for  offences  against  the  48  Geo.  3.  c.  144;  and  31  Geo.  3. 


(a)  3  Canipb,  7rt.  1G8.     1  Taunt.  26.     3  Inst.  112, 

(6)  a  Mod.'  141.  (f/)  8  Mod.  141. 

(c)  Russ.  6c  Ky.  C.  C  144.  (h)  Ante,  184. 

{d)  Russ.  &  Ry.  C.  C.  179.  (i)  5  T.  R.  020.     2  Hale,  180. 

(e)  3   Inst.    112.      Bac.    Abr.  3  Canipb.  77.  Hawk.  I).  2.  c.  25. 

Admiralty,  I).     1  Loach,  388.  s.  83.      Bac.  Abr.    Indictment, 

(/)  1  East  r.  C.  aUD.  1  Leach,  G.  4. 
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c.  51,  relating  to  fisheries,  there  is  no  necessity  to  state  tW  of-  Of  the  venue. 
fence  to  have  been  committed  in  any  particular  parish,  it  will 
suffice  to  describe,  either  by  name  or  otherwise,  the  bed,  laying,  or 
iishery  in  which  such  offence  was  committed  (a).  The  ancient 
reason  why  a  particular  vill  was  requisite,  has  indeed  long  ceased 
to  operate  in  practice,  for  the  jury  are  no  longer  summoned  from 
the  neighbourhood,  but  from  the  county  at  large,  and  the  right  to 
challenge  for  hundiedors  has  long  fallen  into  disuse,,  though  it 
has  never  been  denied  or  taken  away,  and  might  probably  be  still 
exerted  (6).  The  form,  therefore,  still  continues  ;  and  besides 
the  county,  some  particular  place  or  parish  in  it  should  be  laid  (c), 
which  is  not  so  extensive  but  that  all  who  live  within  its  limits  ' 

may  be  reasonably  presumed   to    have  a  knowledge  of  the  trans- 
action to  be  made  the  subject   of  inquiry  (J).     Thus   it  maybe 
laid  in  a  town  (e),  a  ward  {f),  a  parish  (g),  hamlet  (/i),  burgh  (i), 
manor  (/c),   castle  (/),  forest  (rn),    or   any  place    known  out   of  a 
town  (n).      And   formerly,  if   the   sheriff  returned   that  there  was 
no  such  vill   or  parish,  the  practice  was  to  award  the  venire  from       [     197     ] 
the  body  of  the  county  (0).     So  also  a  visne  may  come  from  the 
neighbourhood  of  a  city,  without  specifying  any  more   particular 
division  {p).     But  l^ondon,  on  account  of  its  size  and  population, 
has   always  been  an  exception  to  this  last  rule,  and  it  is  always 
necessaiy  to  lay  the  offence  either  in  some   parish  or  ward  within 
it  (5),     And  it  is  not  even  sufficient  to  state  the  crime  to  have 
been  committed  in   the  guildhall   of  the  city  of  London  ;  for,  if 
the  prisoner  be  convicted  upon  such  an  indictment,  judgment  will 


(«)  48  Geo.  3.  c.  144.  s.  3.  Hawk.   b.  2.    c.  23.    s.  92. 

(5)  Co.  Lit.  12.5  a  &  b.  n.  1.  (Z)  2  Rol.  Abr.  GI2,  613,  614. 

2  Hale,  272;  and  see  3Canipb.  Co.  Lit.  125.     Hawk.  b.  2.  c.  23. 

77.     1  Stra.  593.     8  Mod.  245.  s.  92. 

(c)  Id.  ibid.   1  Chit,  on  Plead.  (m)  Co.  Lit.  125.    2  Rol.  Abr. 

4th  ed.  249.  618.     Hawk.   b.  2.  c.  23.  s.  92. 

{(l)  Hawk.  b.  2.    c.  23.  s.  92.  Cro.  Eliz.  200. 

(e)  Hawk.  b.2.   c.  23.  s.  92.  («)  Hawk.  b.  2.   c.  23.   s.  92. 

(/■)  Id.  ibid.  Yclv.  159.    I  Sid.  2  Inst.  319.     1  Sid.  326. 

178.     Cro.  Jac.  222.  (0)  Cro.  Eliz.  200. 

(.9)  Hawk.    b.2.  0.23.    s.  92.  (p)  Hawk.    b.2.    c.  23.  s.  92. 

6  Co.  14.     1  Burr.  337.  2  Rol.  Abr.  622,  3.      Cro.  Jac. 

(/i)  Hawk.    b.  2.   c.  23.  s.  92.  307,   8.      2  Hale,    260.       Cro. 

6  Co.  14.  Eliz.  490. 

(i)  Hawk.   b.  2.   c.  23.  s.  92.  (r/)  Hawk.    b.  2.  c.  23.    s.  92. 

Cro.  Eliz.  886.  Cro.  Jac.  150. 308.     1  Jiurr.  333. 

(A)  Co.  Lit.  120.      1  Sid.  326.  2  Leach,  800. 
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Of  the  venue,  be  arrested  (a).  And  in  some  cases,  where  the  ofTence  is  of  a 
peculiar  local  description,  more  particularity  in  the  statement  of  the 
venue  is  necessary;  thus  an  indictment  under  the  57  Geo.  3.  c.  90, 
for  being  armed  at  night  in  a  close  to  kill  game,  &c.  must  shew  the 
particular  close  by  name,  or  otherwise,  in  which  the  offence  was 
committed  {b).  If  the  offence  was  committed  within  the  liberty 
of  Westminster,  the  venue  in  the  margin  should  be  "  city,  bo- 
rough, and  town  of  Westminster,  in  the  county  of  Middlesex," 
and  afterwards  be  "  at  the  parish  of  Saint  James,  in  the  liberty 
of  the  dean  and  chapter  of  the  collegiate  church  of  St.  Peter, 
Westminster,  the  city,  borough,  and  town  of  Westnjinster,  in  the 
county  of  Middlesex,  and  Saint  Martin-le-Grand,  London." 
And  no  visne  can  come  from  a  thing  which  is  incorporeal,  as  from 
a  liberty  (c),  nor  from  the  scite  of  a  manor,  which  is  not  a  place 
but  rather  the  limits  and  situation  of  a  place  (d).  It  has  also 
been  alleged,  that  no  visne  can  come  from  the  weald  of  Sussex  (e), 
but  this  has  been  regarded  as  questionable  (f).  If  the  indictment 
be  preferred  to  a  jury  returned  only  for  a  special  divisio?},  or 
precinct  or  part  of  a  county,  as  in  Yorkshire  and  Lincolnshire, 
where  there  are  different  districts  and  distinct  juries;  and  in  the 
Cinque  Ports  at  Dover  (part  of  Kent),  it  must  be  shewn  in  the 
body  of  the  indictment,  that  the  offence  was  not  only  committed 
in  a  parish  and  the  county,  but  within  the  particular  district  (g). 
Wherever  the  place  is  generally  alleged,  the  law  will  intend  it  to 
be  a  vill,  unless  the  contrary  appears  on  the  record,  and  therefore 
where  a  parish  is  mentioned  which  contains  several  vills,  this  will 
never  be  supposed,  but  must  be  pleaded  in  abatement  {h).  It 
must  be  shewn  that  the  vill  or  place  is  within  the  county,  for  if 
[  108  ]  there  be  no  such  place,  the  defendant  may  plead  the  error  in 
abatement (i);  and  by  the  statutes  7  Hen.  5.  c.  I,  continued  by 
9  Hen.  5.  c.  1,  and  confirmed  by  IS  Hen.  6.  c.  12,  all  process 
upon  such   indictment  is  void. 


(a)  Id.  ibid.  (g)  Cro.  Jac.  27G.  Hawk.  b.  2. 

lb)  Kuss.   &    liy.  C.   C.  515.  c.  25.    s.    34.        2   Hale,    106. 

Three  of  the  Judges  diss.  Kielw.  Bf).      See  also  Palcy  on 

(c)  1  Sid.   326.      Hawk.  b.  2.  Convictions,    52.   G4.       1   East, 

c.  23.    s.  93.  282.     8  T.  R.  182. 

((/)  2  Rol.  Abr.  618.      Hav.k.  (A)  Hawk.   b.  2.  c.  23.    s.  92. 

b.  2.    c.  23.  s.  93.  Co.  Lit.    125    b.        1  ^^alk.  59. 

(f)  1  Sid.  88.        2  Rol.  Abr.  1  IJurr.  337.     GCo.  14  b. 

an.  (<•)  Hawk.  b.  2.   C.23.    s.  92. 

(/)  Hawk.  b.  2.  c.  23.  s.  93.  2  Hale,  18U. 
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Where  a  mere  omission  or  nonfeasance  is  alleged,  as  in  an  in-  Of  the  venue. 
dictment  for  not  attending  cluuch,  no  vill  need  be  staled  in  the 
body  of  the  indictment,  though  it  would  be  otherwise  if  the  duty 
were  local  (a).  So  also  in  indictment  for  being  a  common  barra- 
tor, it  is  unnecessary  to  allege  any  place  where  the  defendant  was 
guilty,  for  from  the  nature  of  the  offence,  which  consists  of  the 
repetition  of  several  acts,  it  must  be  supposed  to  have  happened 
in  several  places  ;  and,  therefore  it  is  holden,  that  the  trial  may 
be  out  of  the  body  of  the  county  (i). 

In     general,   however,  where    any  positive   fact  is   averred,  it 
should  be  stated  to  be  done    "  then  and  there"  after  the  county 
and  the  vill  have  been  clearly  expressed  in  the  body  of  the  indict- 
ment (c) ;  and  the  allegation  of  time  and  place,  "  then  and  there," 
should  be   repeated  to  every  material   fact  which   is   issuable  and 
triable  (d).     And,  therefore,  if  an  indictment  state   that  the  de- 
fendant at  the  venue  "  made  an  assault,  and  with   his  sword  felo- 
niously struck,"   &c.    without  saying   then  and   there   feloniously 
struck,  it  will  be  insufficient  (e).     And  where  it  was  necessary  to 
describe   the  place  where  corn  was  delivered,    stating  that    a  mill 
was   situate  at  a  parish,  and  afterwards  averring  a  delivery  of  the 
corn  at  the  mill,  without  shewing  a  parish,  was  held  bad(y).    But 
an  indictment  for  stealing  in  a  dwelling  house,  stating  that  the  pri- 
soner, "  at   Liverpool,    in   the  county   aforesaid,    one    coat,  8cc. 
of,  &c.  in   the   dwelling-house   of  W.  T.    then  and   there  being, 
then  and   there  did   feloniously  steal,  &.c."   not   averring,  "  in  the 
dwelling-house  of  W.T.  there  situate,"  was  held  good  (g).     It  is 
not  necessary  to  repeat   the  whole  description  of  the    venue,  and 
therefore,  "  at   Fort   St.   George  aforesaid,"  was  held    sufticient, 
it  having  been   previously  more   particularly  described  (h)  ;  and  an 
indictment  for  a  misdemeanor  against  a  receiver  of  stolen   goods 
need  not  allege  time  and  place   to  the  fact  of  stealing   the  goods, 

(a)  5  East,   370,    8.     5  T.  R.  Cro.  Eliz.    200,  5.     1  Chittj  on 

016,   020.      Hawk.  b.  1.    c.  10.  Pleading,  4th  edit.  251.  14  East, 

s.  6.     4  East,  393.  300,    1.      Hep.    temp.    Hardw. 

(6)  Cro.  Eliz.  195.     Cro.  Jac.  288. 
527.     Palm.  450.     Hawk.  b.  1.  (e)  Dyer,  09  a.    2  Hale,  180. 

c.  81.  s.  11.  2  Saund.  308,  n.  1.  (/)  4  M.  &  S.  214. 

(c)  1  Sess.  Cas.    178.     Com.  (y)  1  Ry.  &  Mo.  C.  C.  44. 

Dig.  Indictment,  G.  1.  (k)  6  T.'il.  010. 

id)  Id.  ibid.  8.     5  T.  R.  620. 
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Of  the  venue,  for  if  is  sufficient  if  these  circumstances  be  alleged  to  the  fact  of 
the  receipt  (a);  and  it  should  seem,  that,  as  in  the  statement  of 
time,  there  does  not  appear  to  be  so  much  strictness  required  in 
indictments  for  misdemeanors,  as  for  felonies ;  the  same  rule 
might  prevail  in  such  prosecutions  as  to  the  repetition  of  place  (/;). 
Where  a  transitory  act,  or  matter  of  inducement,  does  not  happen 
within  the  county  in  which  the  venue  is  laid,  it  may  nevertheless 
be  laid  there  (c),  and  though  it  may  be  laid  out  of  that  county, 
and  in  the  place  where  it  really  happened,  yet  in  that  case  the 
venue  in  the  indictment  should  be  added  under  a  videlicet,  or  the 
proceedings  will  be  insufficient  (J).  In  cases  of  public  nuisance, 
it  is  sufficient  to  lay  it  near  to  the  highway  and  dwelling-houses 
which  it  annoys  (e).  It  will  not  suffice  to  state  the  defendant  as 
late  of  Wolhampton,  and  then  to  refer  to  the  venue  as  "  the  pa- 
rish aforesaid,"  without  shewing  that  Wolhampton  is  a  parish,  and 
if  the  indictment  be  so  framed,  judgment  will  be  arrested  (/'). 
And  so,  if  the  offence  be  laid  "  at  the  town  aforesaid,"  when  no 
town  has  been  mentioned,  the  defect  will  be  fatal  (g).  And  though 
it  is  in  general  unnecessary  to  aver  a  mere  conclusion  of  law, 
either  with  time  or  place,  yet  if  it  be  so  averred  improperly,  the  in- 
dictment will  be  defective  (/«).  In  general,  circumstances  which 
are  not  material  need  not  be  laid  with  any  venue  (i).  I'hus  under 
the  statute  which  made  it  treason  for  a  person  born  within  the 
realm  in  popish  orders  to  remain  here,  the  indictment  need  not 
shew  any  venue  for  the  birth  or  denization  (A).  If  the  offence 
[  200  ]  be  laid  to  have  been  committed  in  a  city  which  is  a  county  of  it- 
self, but  the  jurisdiction  of  the  latter  is  not  co-extensive  with  the 
former,  it  should  be  laid  within  both  of  them  (/).  The  words 
"  Jiom  and  into"  when  applied  to  legal  description,  are  construed 
in  an  exclusive  sense;  thus  the  allegation  from  Hatley  into  Gam- 
lingay  has  been  holden  to  exclude  the  latter,  and  the  words   *'  to 


(o)  2  East  P.  C.  780,  I.  iff)  ^^o.   Car.   4G5.      Hawk. 

(b)  Cro.  Jac.    345.  2  Hale,      b,  2.  c.  2u.  s.  83. 

178.  (/a)  I! auk.  b.  2.  0.25.    Stark. 

(c)  Kel,  15.     Stark.  222,3;      61. 

ante,  184.  (^)  Com.     Dig.      IndicUnent, 

(rf)  Cro.    Jac.    17;  but    see      G.  2. 

Stark.  23,  n.  h.  {k)  Hawk.  b.  2.  c.  2-J.  s.  84. 

(e)  1  Burr.  337.  (/)  Audr.  162. 

(/)  5  T.  11.  162,  3. 
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and  from  the   town  of  Battel,"  have   been   held  to  exclude  that  Of  the  venue. 
town  itself  («). 

If  the  facts  be  stated  as  to  place  with   repugnancy  or  uncer-  Consequence  of 

.         .      venue    being   de- 
tainty,  the  indictment  will  be  mvalid(6)  on  demurrer,   motion  m  fectively  stated. 

arrest   of  judgment  or  writ  of  error,  and   a  verdict   will  not  aid 
the  defect (t),  as  if  two  places  are   previously  named,  and  after- 
wards a  fact  is   only  laid  "  then  and  there."     The  indictment  is 
defective  because  it  is  uncertain  to  which  it  refers  (c?),  or  if  it  be 
laid  at  13.  aforesaid,  when  B.  was  not  previously  named  (e),  or  if 
the  stroke  be  in  one  county  and  the  death  in  another,  and  the  in- 
dictment conclude  that  so  the  prisoner  murdered  the  deceased  in 
the  county  where  the   cause  of   the    death   proceeded  (/).      But 
though  such  great  strictness  is  in  general  necessary  in  the  averment 
of  a  parish,  vill,  or  place,  it  is   somewhat   singular  that  it  is,  in 
no  case,  not  even  in   the  instances  of  treason  and  murder,  neces- 
sary to  prove  that  the  offence  was  committed  at  the   precise  vill, 
parish,  or  place,  laid  in  the    indictment ;  and  when  a  variance  be- 
tween the  allegation  and  the  proof  of  local  description  is  immaterial, 
provided  there  be   such  a  place  in  the  county  as  stated  in  the  in- 
dictment (g),  it  is  sufficient  to  shew  in  evidence  that  it  happened 
any  where  within   the  proper  county,  except,  indeed,  where   the 
place  is  the  essence  of  the  crime,  as  in  striking  in  a  church  yard  (/i),       [     ^^l     i 
or   in  indictments  for  burglary,  or  not  repairing,  or  any  other  nui- 
sance to  a  public   thoroughfare  (i) ;   or   in  an  indictment  on  the 
57  Geo.  3.  for  being  found   armed  in  a  close  at  night  (A;).    Where 
an   indictment  for   robbery  stated  that   it  was  in  a   field   near   the 
king's   highway,  and  the  robbery  was    not  proved  to  be  near  any 
highway,  it  was  considered  sufficient (/). 


(a)  2  Rol.  Abr.   81.     3  T.  11.  Bac.   Abr.   Indictment,    G.   4. 
513.     1  Burr.  376.  Cro.Eliz.19G. 

(b)  Hawk.  b.  2.    c.  25.   s.  83.  (g)  3  Burn,  J.  24th   edit.  56 ; 
Bac.  Abr.  Indictment,  G.4.  and  the  disproof  lies  on  defend- 

(c)  4  T.  R.  490.    5T.  R.  162.  ant,  id. 

1  Rol.  Abr.  781.1.35.    2 Leach,  (h)  2  Hale,   179.    244,  5.     4 

800.  Bla.    Com.    306.      Hawk.    b.  2. 

(d)  2  Hale,  180.    Bac.   Abr.  c.  25.  s.  84.   c.  46.    s.  181,  182. 
Indictment,  G.  4.  1  East  P.  C.  125.     Holt,  534. 

(c)  Cro.  Car.  465.   Bac.  Abr.  (i)  Id.  ibid.     1  Burr.  333. 

Indictment,   G.   4.     Cro.  Eliz.  (k)  Russ.  &  Ry.  C  C.   515, 

739.     Hawk.  b.  2.  c.  25.  s.83.  three  of  the  Judges  diss. 

(/)  Hawk.  b.  2.  c.  25,  s.  83.  (0  Russ.  &  Ry.  C.  C:  9. 
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CHAPTER   V. 

At  comnioii  law,  wlien  a  fair  and  impartial  trial  cannot  be  ob- 
tained, and  the  indictment  has  been  removed  into  the  King's 
Bench  by  certiorari,  the  court  have  a  power  of  directing  the  trial 
to  take  place  in  the  next  adjoining  county  when  justice  requires 
it  (a).  Thus  an  indictment  against  a  county  for  not  repairing  a 
bridge  will  be  thus  removed,  because  the  jury  by  whom  it  would 
be  tried,  would  form  part  of  the  defendants  (6).  And,  therefore, 
upon  a  suggestion  entered  by  leave  of  the  court  upon  the  roll, 
that  a  fair  and  impartial  trial  cannot  be  had  in  the  county  of  the 
city  of  Chester,  the  court  will  award  the  trial  to  be  had  in  the 
adjoining  county  palatine  (c).  This  suggestion,  when  once  en- 
tered, is  not  traversable,  and  therefore,  the  court  will  require  very 
strong  evidence  of  probable  unfairness,  before  they  will  allow  it 
to  be  entered  (d).  Where  the  indictment  is  removed,  the  venue 
in  it  remains  the  same,  and  the  place  of  trial  alone  is  changed  (e). 
And  by  the  38  Geo.  3.  c.  52,  if  the  venue  in  any  indictment  or 
information  be  laid  in  the  county  of  any  city  or  town  corporate, 
with  the  exception  of  a  few  enumerated  in  the  statute  (y)  the  court 
in  which  such  proceeding  is  depending,  may,  on  the  application 
of  either  party,  direct  the  issues  joined  to  be  tried  by  a  jury  of 
the  county  next  adjoining,  upon  the  applicant  entering  into  a  re- 
cognizance in  the  sum  of  o£40,  to  pay  the  extra  costs  arising  from 
the  removal.  But  this  last  clause  does  not  apply  to  indictments 
removed  into  the  King's  Bench  by  certiorari,  and  sent  down  from 
thence  to  be  tried  in  a  county  adjoining,  but  only  to  offences 
committed  within   a  limited  jurisdiction,  where  the  indictment  is 


(a)  4  East,  210.  2  Stra.  874. 
Clift.  Ent.  741.  2  Burr.  859. 
fi  Mod.  :507.  Hawk.  b.  1.  c.  77. 
s.  G ;  and  for  further  inlornia- 
tion  as  to  the  removal  of  indict- 
ments by  certiorari,  &c.  see 
post,  371  to  402.  It  is  not  a 
suilicient  ernunil  for  the  issuing 
of  a  certiorari  to  remove  an  in- 
dictment, that  prejudices  exist- 
ed against  the  defendant,  unless 
there  was  some  prejudice  in  the 
court  below,  1  Chit.  Rep,  571, 
notes.  It  will  not  be  granted 
merely  on  the  ground  that  the 
court  below  are  suppo&ed  to  be 


incompetent  to  decide  an  impor- 
tant question  of  law,  id.  In  a 
case  w  here  the  defendant  was  a 
public  ollicer,  (a  deputy  register) 
and  his  personal  attendance  was 
daily  necessary,  the  court  grant- 
ed a  certiorari  to  remove  an  in- 
dictment from  the  Old  Bailey 
to  Gloucester,  where  the  defen- 
dant resided,  id. 

(b)  G  T.  R.  194. 

(c)  7  T.  R.  735. 

(d)  1  Bla.  Rep.  378.     3  Burr. 
1330. 

((')  1  Bla.  Rep.  379. 

(/)  Sect.  10.    7T.R.  735. 
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committed  within  a  limited  jurisdiction,  and  removed  by  the  au-       Changing 

,         .  -  .      .  -.  ,  .  1  1     1    1-  /    s      PI.ACE  OF  TRIAL. 

Ihority  of  commissions  or  oyer  and  terminer  and  gaol  delivery  (a). 
The  51  Geo.  3.  a  100,  in  further  pursuance  of  the  design  of  the 
last-mentioned  statute,  directs  that  punishment  may,  in  the  disi- 
cretion  of  the  court,  be  inflicted  on  the  offender  eitlier  in  the 
city  or  town  corporate  in  which  the  offence  was  committed,  or  in 
the  county  into  which  the  proceedings  have  been  removed,  and 
judgment  pronounced  against  him. 

Immediately  after   the   statement  of  the   venue  in  the   margin,  Presentment  of 
,        .     ,.  -    ,         .  the  grand  jury, 

the   indictment   proceeds  to   shew    the    presentment  of  the    jury 

upon  oath,  in  these  terms,  *'  the  jurors  for  our  lord  the   king, 

vpon  their  oath  present."     It  must  appear  in  the  caption  that  the 

indictment  was  taken  upon  oath,  and  the  names  of  all  the  jurors 

should  be  stated  by  whom  it  is  taken,  but  it  is  not  usual  to  insert 

'them  in   the   indictment  itself  (i6).     And  it  must  be  expressed  in 

the  present  tense,  for  if  the  word  did  present  be  inserted  instead 

•of  do,  the  objection  will  be  fatal  (c). 


The  name  and  addition  of  the  party  indicted  ought  regularly  to  Name  of  defend^ 
he  truly  inserted  in  every  indictment ;  but  whatever  mistake  may 
be  made  in  these  respects,  if  the  defendant  appears  and  pleads 
not  guilty,  he  cannot  afterwards  take  advantage  of  the  error (fZ). 
A  plea  in  abatement  has  always  been  allowed  when  the  Christian 
name  of  the  defendant  is  mistaken  (e),  but  it  seems  formerly  to 
have  been  supposed  that  an  error  in  the  surname  was  not  thus 
pleadable  (/').  But  it  has  been  since  held  that  a  mistake  in  the 
•latter  is  equally  fatal  with  one  in  the  former  (g).  It  seems,  how- 
-ever,  if  the  sound  of  the  name  is  not  affected  by  the  mis-spelling,  [  203  ] 
the  error  will  not  be  material  (A).     And  if  two  names  are,  in  ori- 


(a)  1  Smith,  31.    4  East,  208. 

(6)  2  Hale,  165,  6,  7,  8. 
'     (c)  Andr.  162,  3.  Hawk.  b.2. 
c.  22.  s.  127.    Burn,  J.   Indict- 
ment. 

(d)  Bac.  Abr.  Misnomer,  B. 
Indictment,  G.  2.  2  Hale,  175. 
'Cro.  C.  C.  34. 

(e)  2  Hale,    176.    237,     238. 
Hawk.  b.  2.  c.  25.  s.68.     Bac. 

'Abr.    Indictment,    G.  2,     Mis- 
nomer, B.  Burn,  J.  Indictment. 

Vol.  I.  N 


Gilb.  C.  P.  217.  1  Stark.  Rep. 
42. 

(/)  2  Hale,17G.  Hawk.  b.  2. 
c.  25.  s.  69.  Burn,  J.  Indict- 
ment. Williams,  J.  Misnomer. 
Bac.  Abr.  Mi»nomer,  B.  1  Stark. 
Rep.  43. 

(/7)  10  East,  83.     Kel.  11, 12. 

(/t)  10  East,  84.  16  East,  110. 
Hawk.  b.  2.  c.  27.  s.  81;  and 
see  Russ.  &  Ry.  C.  C.  412.  post, 
216. 
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Name  op  glnal  derivation,  the  same,  and  are  taken  promiscuously  in  conon 
^  ^^  *  TOon  use,  though  they  differ  in  sound,  yet  there  is  no  variance  (a); 
It  has  been  liolden,  that  a  defendant  cannot  be  described  with  art 
alias  dictus  of  the  Christian  name (6),  but  a  man  may  be  described 
by  a  second  surname,  if  laid  under  an  alias  (c).  An  attainder  by 
act  of  parliament,  in  which  the  party  attainted  is  described  by  a 
wrong  name,  may  be  avoided  (d).  But  if  the  defendant  plead 
misnomer  of  his  surname,  the  prosecutor  may  reply,  that  the  de- 
fendant is  known  as  well  by  one  name  as  the  other  (c),  though  it 
is  said  to  be  the  best  and  most  usual  practice  to  allow  the  plea, 
as  the  defendant  must  set  forth  his  right  name  therein,  and  a  new 
and  more  regular  indictment  may  be  immediately  preferred  against 
him,  and  he  will  be  concUided  by  his  own  averment  (^f).  If  the 
name  of  the  prisoner  be  unknown,  and  he  refuse  to  disclose  it,  ai» 
indictment  against  him  "  as  a  person  whose  name  is  to  the  jurors 
unknown,  but  who  is  personally  brought  before  the  jurors  by  the 
keeper  of  the  prison,"  will  be  sufficient :  but  an  indictment 
against  him  as  a  person  to  the  jurors  unknown,  without  somer 
thing  to  ascertain  whom  the  grand  jury  mean  to  designate,  is  in- 
sufficient (g).  But  it  should  be  observed,  that  some  indictments 
are  good  at  common  law  without  naming  any  particular  person, 
as  against  a  parish  for  not  repairing  a  highway,  though  none  of 
the  inhabitants  are  specifically  enumerated  (//).  The  name  of  the 
defendant  committing  the  offence  should  be  repeated  to  every 
distinct  allegation,  but  it  will  suffice  to  mention  it  once,  as  the 
Mominalive  case  in  one  continuing  sentence  (i). 

AfMltiou  of  dc-        It  seems  that,  even  at  common  law,  before   the  statute  of  ad- 
fcudant.  ditions,  it  was  necessary  to  state  the  rank  and  degree  of  the  de- 

(«)  2   llol.    Abr.    135.    Bac.  declaralion,  or  indictment,  bap- 

Abr.  Misnomer,   where  the  in-  tism   being    immaterial.      Rep. 

stances   of   this    principle    are  temp.    Hardw.   28(>.       6  Mod. 

stated  at  large.  116.     1  Campb.  479. 

(h)  1  Ld.  Kaym.  562.  Willes,  (c)  1  Leach,  420.     1  Hen.  7. 

554.       Burn,     J.     Indictment.  28.     Bro.  Misnomer,  47. 

a   East,    111.    but   scmhle    that  (</)  1  P.  Wms.  611. 

this  doctrine  is  not  well-found-  (e)  2  Hale,  238.    Kcl.  11,  12. 

ed,  for  admitting  that  a  person  (/)  2  Hale,  176,  238. 

cannot  have  two  Christian  names  (f/)  Russ.  &  Ry.  C.  C.  489. 

at  the  same    time,  yet  he   may  (/t)  Roll.    Abr.    79.      Hawk, 

be   culled   by  tv/o    such   names,  b.  2.  c.  25.  s.  68. 

Avhich  is  suflicieut  to  support  a  (/)  4  Harg.  St.  Tr.  747. 
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fcndant,  if  he  were  a  knight  or  any  higher  dignity,  in  addition  to       Addition 

*1  J  f    I         *•  J      -f    I  1        1  0^^   DEFENDANT. 

tSie  surname  and  name  or  baptism,  and,  if  he  were  a  lord,  to 
supply  the  place  of  the  surname  (a).  So  if  he  were  indicted  in 
respect  of  his  office,  that  addition  should  be  given  him  (b).  But 
the  statute  1  H.  5,  c.  5.  very  much  extended  this  rule;  by  that 
statute  it  was  enacted,  that  in  all  original  writs  of  actions,  per- 
sona! appeals,  and  indictments,  and  in  which  the  exigent  shall  be 
awarded,  "  additions  shall  be  made  in  the  names  of  the  defendants 
<*  of  their  estate,  or  degree,  or  mystery,  and  of  the  towns,  or  ham- 
*'  lets,  or  places  and  counties,  of  which  they  were  or  be  or  in 
**  which  he  or  they  were  conversant;"  and  that,  if  these  additions 
be  omitted,  any  outlawries  founded  thereon  shall  be  void,  and  the 
proceedings  shall  be  abated  6y  the  exception  of  the  -party.  It  is, 
therefore,  ''  by  the  exception  of  the  party"  only,  that  the  ir.dict- 
ment  can  be  abated ;  and  if  the  defendant  appear  and  plead  not 
guilty,  the  defect  will  be  of  no  importance  (c).  If  the  addition  be 
absolutely  bad,  on  the  face  of  it,  or  be  omitted,  the  defendant 
may  before  plea  move  the  court  to  quash  the  indictment  (f/),  on  the 
defendant  producing  an  affidavit  giving  his  addition,  and  it  seems 
that  an  indictment  for  perjury  would  be  quashed  for  an  objection 
of  this  nature (e).  But  it  should  seem  that  the  defendant  cannot 
demur  (y  );  and  if  the  objection  do  not  appear  on  the  indictment, 
then  advantage  must  be  taken  of  the  defect  by  a  plea  in  abate- 
ment ig). 

In  the  construction  of  this  statute,  it  has  been  holden,  that  the 
words  "  estate  or  degree,"  have  the  same  signification,  and  include 
the  titles,  dignities,  trades,  and    professions  of  all  ranks  and  de- 
scriptions of  men  (/<).     The  defendant  ought  to  be  described  ac-       [     205     ] 
cording  to  his  present  degree,  and  not  as  "  iiuper  armiger,"  &c. 


(a)  2  Inst.    GGG.     Com.    Dig.  Misnomer,  E. 

Indictment.        Bac.  Abr.  Mis-  (d)  1  Leach,  420. 

nomer,  B.  2,  (e)  3  D.  &  R.  621. 

(6)  Id.  ibid.  (/)  And.  148. 150.  Cro.  Jac. 

(c)  Cro.  Jac.  482.  610.  1  Ld.  610.     Rol.  Abr.  780.     But  see 

Raym.  345.  420.    1  Leach,  420,  4  Bla.    Com.  391,  where   it   is 

note  a.    And.  146.  2  Hale,  175.  said  that  the  omission  is  ground 

2  Inst.  670.    Com.  Dig.  Indict-  of  error, 

ment,   G.  1.     Burn,  J.   Indict-  (g)  Andr.  148.  150. 

ment.     Williams,  J.   Misnomer,  (/<)  2  Inst.  GGii. 
II.    Cro.C.C.   34.     Bac.  Abr. 

N  2 
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which  is  iiisufticient  (a).  And  it  is  wrong  to  describe  a  man  ag> 
possessed  of  any  dignity  which  he  holds  in  any  nation,  except 
England  (/>),  though  it  was  anciently  said,  that  an  Irish  bishop 
may  be  indicted  by  the  addition  of  his  diocese  (c). 


A  nobleman  may  be  described  by  his  dignity  obtained  by  crea- 
tion, as  earl  {d) ;  by  his  name  of  dignity,  as  garter  (e) ;  an  inferior 
person  by  his  reputed  degree  of  gentleman,  if  so  reputed,  though 
only  a  yeoman,  in  legal  understanding  (^Z"),  but  if  he  be  not  so 
reputed  the  mistake  will  be  fatal  (^). 


Addition  of  de- 
gree s. 


[     GOG     ] 


The  following  additions  of  degree  are  sufficient — scrjeant  at 
law  (//.),  esquire  {i),  knight  {k),  gentleman,  yeoman,  labourer  (/),. 
as  well  as  all  titles,  whether  by  birth  or  creation  (m) ;  all  degrees 
taken  at  the  university  (n) ;  and  widow,  single  woman,  spinster^ 
and  gentlewoman,  are  good  in  respect  of  females  to  whom  they 
may  respectively  be  adapted  (o).  On  the  other  hand,  burgess, 
citizen,  farmer,  and  servant  (p),  are  too  general,  and,  therefore, 
caimot  be  applied  either  to  a  man  or  woman.  Labourer  (^\  and 
yeoman  (r),  though  both  good  additions  for  a  man,  are  bad  when 
applied  to  a  female  ;  but  she  may  be  described  as  the  wife  of 
A.  B.  yeoman  (a),  because  that  term  applies  with  certainty  to  the 
husband,  but  not  as  the  wife  of  A.  B.  spinster,  because  that  may 


{(i)  2  Inst.  070.  9  E.  4.  2. 
22  i:.  4.  13.     21  H.  C.  3. 

{b)  2  Leach,  .547.  2  Salk. 
451.     iiawk.  1).  2.  c.  23.  s.  109. 

(c)  Year  liook,  21  Men.  C. 
c.  8.  s.  4.  Hawk.  b.  2.  c.  23. 
s.  109,  Bac.  Abr.  Misnomer, 
B  2 

(d)  2  Inst.  GOG.  Com.  Dig. 
Indictment,  G.  1. 

(c)  Hawk.  b.  2.  c.  25.  s.  G9. 
Cro.  Eliz.  542,  Bac.  Abr.  lu- 
dictnicnt,  G.  2. 

( /  )  2  Inst.  608.  Com.  Dig. 
Indi^jtnient,  G.  1. 

0/)  Id.  ibid. 

(h)  2  Inst.  CG8.  Hawk.  b.  2. 
c.  3.  s.  110.  Bac.  Abr.  Misno- 
mer,   li.  2. 

(i)  Id.  ibid.  Com.  Dig.  lu- 
dictnient,  G.  1, 


(A-)  Id.  ibid. 

(0  Bro.  Add.  3.  5.  Bac.  Ab. 
Indictment,  G.  2. 

(m)  Id.  ibid. 

(7t)  Hawk.  b.  2.  c.  23.  s.  110. 
2  Inst.  GG8. 

(o)  2  nst.  668.  2  Ua\e,  177. 
Hawk,  b,  2.  c.  23.  s.  111.  Bro. 
Add.  64.  66. 

(p)  2  Inst.  668.  Hawk.  b.  2. 
c.  23.  s.  111.  Bro.  Add.  5.  42. 
50.  Bac.  Ab.  Indictment,  G.  2. 
but  contra  as  to  servant,  2  Ld. 
Raym.  968,  tliere  held  to  be 
a  good  addition,  because  cer- 
tain. 

(fj)  2  Inst.  668.  Bro.  Add.  5.. 
59,     Hawk.  b.  2.  c.  23.  s.  111. 

(;)  Hawk.  b.  2.  c.  23.  s.  111. 

(s)  Dyer,  46,  7.  a.  Cro.  Lbz. 
750.     2  Halo,  177. 


OF    THE    INDICTMENT. 


206 


refer  either  to  the  wife  or  the  husband  (a).     Where  the  defendant    „/"''"'""  ^ 

^  OF    DEFENDANT,, 

has  two  titles  or  names  of  dignity,  he  should  be  described  by  the  ' 

highest  (6),  or  otherwise  he  may  plead  in  abatement  (c).     But  an 
esquire  may  be  indicted  by  the  addition  of  gentleman,  for  all  de- 
grees below  knights  are  names  of  worship  only  {d).     It  should  be 
observed,    that    for   offences  which    do   not    amount    to   treason, 
felony,  or  actual   breach   of  the  peace,  in  indictments  against  a 
peer,  no  addition    is   necessary,  because   no   process  of  outlawry 
can  be  awarded  against  him  (e).    And,  indeed,  upon  the  construc- 
tion of  this   statute,  it  has  been  holden,  that  the  addition  of  re- 
sidence is  only  necessary  where  process  of  outlawry  lies  in  default 
of  appearance,    and   that,  therefore,  in    an   indictment   for  mere 
forcible   entry,  no   addition   is  required  (/).     And  gentleman  and 
esquire  are   convertible  terms,  and   may  be   used    for  each  other 
M'ithout  variance  {g).     With  respect  to  the  mode  of  stating  a  title, 
it  has   been  laid  down,  that  where  the  defendant  is  of  the  higher 
order  of  nobility,  the  addition   of  quality  precedes  that  of  place, 
as  Edward,  Duke  of  Buckingham,  late  of  R.,    but  where  he  is 
only  a  knight  or  baronet,  the  place  precedes  the  degree,  as  A.  B. 
late  of  G.  baronet  {h).     If  a  gentlewoman  be  denominated    spin-        [     207     3 
ster,  she  may  plead  in  abatement,  as  if  the  same  description  had 
been  applied  to  a  lady  of  title  (i). 

With  respect   to   the    addition   of  mystery,  the    following   are  Addition  of 

mystery. 
sufficient :  husbandman  (k),    merchant  (/),    taylor  (m),  broker  (;i), 

point-maker  (o),    hostler  {p\    smith  (q),    miller  (r),     manufactu- 

<«)  Dyer,  47.  a.   2  Hale,  177.  Bac.   Abr.    Indictment,     G.  2. 

lb)  2  Inst.  669.  Misnomer,   B.  3. 

(c)  Hawk.  b.  2.  c.  23.  s.  103.  (l)  2  Inst.   668.      Bro.   Add. 

((/)  1  Wils.  244.  50.     Hawk.  b.  2.  c.  23.  s.  114. 

(e)  2  Hale,    177.    199.     Cro.  Bac.  Abr.  Misnomer,  B.  3. 
Eliz.  148.  lWils.244.    5  Comb.  (m)  2  Inst.   668.     Bac.    Abr. 

70.     Cro.  C.  C.  35.  Misnomer,  B.  3.    Bro.  Add.  15. 

'    (  f)  Comb.  70.  Bac.  Abr.  In-  39.     Hawk.  b.  2.  c.  23.  s.  114. 
dictment,  G.  2.    Misnomer,  B.  2.  (n)  Hawk.  b.  2.  c.  23.  s.  1 14. 

Cro.  Elie.  148.  35.   2  Hale,  177.  Bac.  Abr.  Misnomer,  B.  3. 
iWils.  244.  (o)  Id.  ibid. 

(g)    Bro.    Add.   44.      Fortes.  (p)  Bro.  Add.  35.   Bac.  Abr. 

Rep.  354.  Bac.  Abr.  Misnomer,  Misnomer,  B.  3. 
IJ.  3.  (q)  Hawk.  b.  2.   c.  25.  s.  114. 

(/t)  2  Inst.  669.  Bac.  Abr.  Misnomer,  B.  3. 

(«■)  2  Inst.  668.  .    (>)    Bro.    Add.    39.      Hawk. 

(k)  2  Inst.   668.      Bro.  Add.  b.  2.    c.  23.  s.  114.     Bac.  Abr. 

39.     Hawk.  b.  2.  c.  23.  tj.  114.  Misnomer,  B.  3. 
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Addition  rer  (a),  carpenter  (h),  cook  (c),  brewer  {d),  baker  (e),  butcher  {f)p 
parish  clerk  (g),  mercer  (A),  fishmonger  (i),  dyer  (/f),  schoohnas- 
ter  (/),  scrivener  (w),  and  all  other  lawful  trades  and  profes- 
sions (?i).  But  all  epithets  which  charge  the  defendant  with 
improper  or  unlawful  practices  are  insufficient,  as  maintainer  (o), 
extortioner  (p),  abettor  (q),  vagabond  {r),  heretic  (s),  common 
informer  (t),  thief  (?<),  and  all  terms  of  a  similar  description.  So 
also  the  addition  of  an  office  is  bad,  unless  the  defendant  is  pro- 

[  208  ]  secuted  for  something  done  in  his  official  capacity  {x);  and, 
therefore,  chamberlain,  butler,  pantler,  page,  and  groom,  have 
been  holden  to  be  insufficient  additions  {2/).  For  the  same  reason 
the  addition  of  "  farmer^'  is  questionable,  because  it  is  of  equi- 
vocal signification,  and  if  any  act  be  implied  by  it,  the  term 
"  husbandman"  is  the  proper  description  (z).  It  is  said,  that 
where  the  defendant  is  engaged  in  several  occupations,  he  may  be 
described  by  either  of  them  ;  but  if  a  gentleman  by  birth  engage 
in  trade,  he  should  be  described  as  a  gentleman  and  not  by  his 
art  or  mystery  (a  1). 


(fi)  3  B.  &  P.  550. 

{b)  Bro.  Add.  15.  39.  Hawk. 
b.  2.  c.  23.  s.  114.  Bac.  Abr. 
Misnomer,  B.  3. 

(c)  Hawk.  b.  2.  c.  23.  s.  114. 
Bac.  Abr.  Misnomer,  B.  3. 

{d)  Id.  ibid. 

(e)  Id.  ibid. 

if)  Bro.  Add.  42.  2  Hale, 
177.  Hawk.  b.  2.  c.  23.  s.  1 14. 
Bac.  Abr.  Misnomer,  B.  3. 

{(j)  Bro.  Add.  52.  02.  Hawk. 
b.  2.  c.  23.  s.  114.  Bac.  Abr. 
Misnomer,  B.  3. 

(/i)   2  Inst.   668,    9.       Hawk. 

b.  2.  c.  2.3.  s.  114.     Bac.  Abr. 
Misnomer,  B.  3. 

(/)  Hawk.  b.2.  c.  23.    s.  114. 
Bac.  Abr.  Misnomer,  B.  3. 
(Ji)  Id.  ibid. 
(/)  2  Leon.  186.    Hawk.  b.2. 

c.  23.  s.  114.     Bac.  Abr.  Mis- 
nomer, B.  3. 

(w/)  Hawk.  b.  2.  c.  23.  s.ll4. 
Bac.  Abr.  Misnomer,  B.  3. 

{n)  2  Inst.  66(3.  Bue.  Abr. 
Misnomer,  B.  3. 


(0)  2  Inst.  668.  Bac.  Abr, 
Misnomer,  B.  3.  Indictinent, 
G.  2  Bro.  Add.  8.  Hawk.  b.  2. 
c.  23.  s.  115.     Cro.  C.  C.  35. 

(p)  2  In?t.  668.  Hawk.  b.  2. 
c.  23.  s.  115.  Bac.  Abr.  Mis- 
nomer, B.  3. 

((/)  Bac.  Ab.  Misnomer,  B.  3. 
2  Inst.  608.     Cro.  C.  C.  35. 

(/•)  Hawk.  b.  2.  c.  23.  s.  115. 
Cro.  C.  C.  35.  Bac.  Abr.  Mis- 
nomer, B.  3. 

(s)  Id.  ibid.     2  Inst.  OGR. 

(t)  Hawk.  b.  2.  c.  23.  s.  115, 
Bac.  Abr.  Misnomer,  B.  3. 

(n)  Id. ibid. 

(x)  Com.  Dig.  Indiclmentj, 
G.  1. 

(y)  Bro.  Add.  50,  58.  2  Inst. 
088.  Hawk.  b.  2.  c.  23.  s.  117. 
Bac.  Abr.  Misnomer,  B.  3. 

(z)  2  Inst.  668.  Bro.  Add. 
10.  Hawk.  b.  2.  c.  23.  s.  IIG, 
Bac.  Abr.  Misnomer,  B.  3, 

(«  1)  2  last.  608,  9. 
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'    As  to  the  addition  of  the  residence  of  the  defendant,  it  seems       AoDiTroN 

that  a  county,  as  v/ell  as  a  place  (a),  must  be  distinctly  laid  in  the   xaa-^-       c 

indictment  in  all  cases  where  process  of  outlawry  would  lie  against  sidence. 

Ihe  defendant  (6) ;  but  in  indictments  against  peers  and  others,  in 

case  where  no  process  of  outlawry  can  issue,  it  has   been  held, 

that   addition  of    place  is   unnecessary  (c).      And    where  a  city 

is  a  county  of  itself,  it  will  be  sufficient   to  state  the  defendant 

to  be  of  the  place  generally,    as  of   London  (d),   or  Norwich ; 

and,  even  though  they  are  not  co-extensive,  he  will  be  presumed 

to  be  an  inhabitant  of  both,  until  the  contrary  appear  (e).     Where 

a  hamlet  is  parcel  of  a  town,  and  therefore  an  inhabitant  of  the 

former   is   also   an   inhabitant  of  the  latter,  he  may  be  described 

as  residing  in  either  (J').     So  if  he  occasionally  live  in  two  places, 

the  addition   of  either  will  sufHce  (g).     And,  if  he  live  in  a  place 

which  has  a  certain  name,  though  it  is  neither  a  toM'n  nor  a  hamlet, 

as  the  statute  uses  the  general  word  place,   it  will   be  sufficient       [     C03     ] 

to  describe  him  as  of  the  same  (/<),  and  he  may  be  described  as 

of  his  parish,  if  it  contains  no  more  than  one  town  or  hamlet, 

which   v\ill    always    be   presumed  until   the    contrary  appear  (i). 

But,  if  it  includes  more  than   one   town  or  hamlet,  the  proper 

place  should  be  specified  {ky     If  there  are  two  towns  in  the  same 

county,  the  names  of  which  are  partly  similar,  as  Great  Dale  and 

Little  Dale,  the  defendant   cannot  be  indicted  as  of  Dale  only, 

for  he  may  plead  that  there  are  two  places  to  which  the  common 

name  applies,  and  neither  without  the  addition  (/).     So,    if  the 

same  place   be  sometimes  called  North  Dale  and  sometimes  East 

Dale,  but  never  Dale  simply,  he  may  plead  that  there  is  no  such 


(a)  Sed  qnoere  if  it  is  neces-  (/)  2  Inst.  669.      Bac.  Abr, 

savy  to   state  the   addition   of  a  Misnomer,   B.  4. 

eown,  isro.  in   a   county.     In  an  {g)  Hawk.  b.  2.  c.  23.  s.  103. 

aflkiavit  to  hold  to  bail  the  addi-  (/j)    2  Inst.   609.      Bac.  Abr. 

tiou  of  deponent  as  "  of  the  city  Misnomer,  B.  3. 

of  London,  merchant,"  was  held  (<)    2  Inst.  669.      Com.  Dig. 

sufficient,  3  M.  &  S.  166.  Indictment,  G.  2.     Hawk.  b.  2. 

(6)  Cro.   Jac.   167.      2    Inst.  c.  23.  s.  120.    Bac.  Abr.  Misno- 

669.     Hawk.  b.  2.  c.  23.  s.  120.  mer,  B.  4. 

(c)  Ante,  204.  (k)   Id.  ibid.     2  Anders.  124. 

.   (rf)  3  M.  &  S.  165.  1  Burr.  337,  8. 

(e)  2  Inst.  669.     Hawk.  b.  2.  (/)  2   Inst.   669.      Bast.  Ent. 

C.  23.  s.  120.    Com.  Dig.  Indict-  47.     Hawk.  b.   2.  c.  23.   s.  21. 

ment,  G.  2.     Bac.  Abr,  Misuo-  Com.  Dig,    Indictment,    G.  2. 

Uicr,  B.  4.  Bac.  Abr.  Misnomer,  B.  4. 
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Addition       town,  because  a  part  of  the  name  is  not  equal  to  the  whole  (a). 

OF    DEFENDANT,     t.     ,      •,  ^1      ..     T    .1  .  1  r  •       1       ^1 

i)ut  It  seems,  that  if  there  are  two  places  of  precisely  the  same 
name,  in  the  same  county,  and  never  otherwise  denoniinated,  it 
will  be  sufficient  to  allege  the  defendant  to  be  of  the  town  gene- 
rally, without  adding  any  distinction  (/>).  , 

It  is  universally  agreed,  that  it  is  sufficient  to  describe  the  de- 
fendant as  late  of  a  particular  parish,  and  in  this  respect  the 
addition  of  place  differs  from  that  of  degree  and  mystery  (t);  and 
it  is  said,  that  if  a  man  be  described  as  of  A.  late  of  B.,  proof 
of  either  allegation  may  be  admitted  (d).  And  the  place  where 
he  is  conversant  is  sufficient,  though  he  be  neither  commorant  nor 
inhabitant  (e).  But  he  must  be  positively  described  as  late  of 
the  place  in  question,  and  therefore  to  describe  him  as  merchant 
I  210  }  of  London  will  be  bad,  as  it  may  merely  signify  that  he  carries 
,;  on  trade,  and  not  that  he  personally  resides  in  the  metropolis  ( /")  ; 

and,  upon  the  same  principle,  it  has  been  said  that  it  is  enough  to 
state  a  clergyman  as  rector  of  a  parish,  because  he  may  be  rector 
without  residing ;  the  law,  however,  will  presume  residence  {g). 
But  the  residence  of  the  wife  is  sufficiently  shewn  by  stating 
that  of  the  husband,  unless  it  is  expressly  proved  that  they  liva 
separate  (Ji).  .     , 

In  practice,  where  a  felony  or  other  oflfence  has  been  com- 
mitted at  A.  in  the  county  of  B.,  the  usual  and  better  course  is, 
to  state  the  defendant's  addition  of  the  same  place,  viz.  I.  S.  late 
of  A.  in  the  county  of  B.,  although  his  place  of  abode  may  be  iu 
another  county  ;  because  he  is  considered  as  having  been  con- 
versant in  the  county  where  the  offence  was  committed  ;  and 
<vhen  this  course  is  adopted,  the  process  of  outlawry,  which  will 
hereafter  be  considered,  will  go  as  at  common  law,  and  there  is 
no  occasion  for  writs  of  capias  into  different  counties,  as  is  neces- 

■    (o)  Hawk.  b.  2.  c.  23.  s.  121.  {d)  Hawk.  b.  2.  c.  23.  s.  110. 

{b)    Id.    ihid.      2  Inst.     GCy.  (<•)  Bac.  Ab.  Misnomer,  B.  4. 

i          Ilast.  Ent.  47.  (/")  Com.    Dig.    Indictnumt,- 

•    (c)  2  Inst.  G70.     Hawk.  b.  2.  G.'l.    Hawk.  b.  2.  c.  23.  s.  120. 

c.  23.   s.   119.     Com.   Dig.   In-  {(j)  2  Inst.  00*1).     Com.   Dig. 

dictinent,  G.  1.    Bac.  Abr.  Mis-  Indictment,  G.  I. 

nonicr,  B.  4,  per  l-ord  Kcnyon.  (/t)  2  Inst.  CitJl).     Hawk.  b.  2.' 

4  r.  11.  541.     ly  How  8t.  Tr.  c  23.  s.   121.     Cro.  Eliz.   IDti^. 

401 750.                                                > 
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sary  when  the  indictment  states  the  defendant's  addition  to  be  of 
a  county,  different  to  that  in  which  the  offence  is  charged  to 
have  been  committed  (a).  If,  however,  the  indictment  state  the 
defendant's  addition  to  be  of  the  county  in  which  the  offence  was 
committed,  and  then  another  addition  of  a  different  county  is 
§tated  under  an  alias,  one  writ  of  capias  will  in  general  suf- 
fice (b). 


Addition 
of  defendant. 


.  The  addition  should  never  be  added  after  the  alias  dictus,  where 
that  is  introduced,  but  after  the  first  surname,  or  the  mistake  will 
vitiate  the  proceedings,  for  the  addition  regularly  refers  to  the 
last  antecedent  (c).  And  an  addition  to  the  second  name  sub- 
joined to  the  alias  dictus  is  not  requisite  {d).  Where  several  de- 
fendants are  jointly  indicted,  it  is  advisable  to  repeat  the  addition 
after  each  name,  though  similar  (e) ;  and  where  a  father  and  son 
have  the  same  name,  and  are  both  indicted,  some  distinction  as 
elder  and  younger  should  be  adopted  {J  )•  it  has  been  said,  that 
where  no  addition  is  stated  in  the  indictment  as  to  one  of  the 
defendants,  it  will  be  quashed  as  to  all  (g),  but  this  seems  in- 
correct, because  the  law  regards  the  indictment  in  that  case, 
as  several  against  each  of  the  defendants  {h). 


[     211    ] 


The  statute  of  additions  extends  to  the  defendant  alone,  and  Name  and  addi- 
1  II      iv         1       1         ■     •  -I  /-I  tioii  of  third  pei- 

does  not  at  all  aWect  the  description  either  of  the  prosecutor,  or  sons. 

any  other  individuals  whom  it  may  be  necessary  to   name  (i) ;  and,< 

therefore,  no  addition  is  in  any  case  necessary,  unless  more  than 

two  persons   are  referred  to,  whose  names  are  similar  (A) ;  aixi 

even   this  does  not  seem  absolutely  necessary,  for  where  upon  an 

indictment  for  assaulting  Elizabeth  Edwards  it  appeared  that  there 

were  mother  and  daughter  of  that  name,  and  that  the  assault  was 


.  (a)  Hawk.  b.  2.  c.  27.  s.  125, 
126.  2  Hale,  190,  per  BuUer,  J. 
3  T.  R.  502. 

(h)  2  Hale,  19G.  Hawk. 
b.  2.  c.  27.  s.  125,  G. 

(c)  1  Leach,  420.  Cro.  Eliz. 
J98.  583.  3  Salk.  19,  20. 
1  Saund.  14,  n.  1.  2  Hale,  177. 
3  Inst.  609.  Hawk.  b.  2.  c.  25. 
s.  70.  c.  2.  s.  126.  liac.  Abr. 
Indictment^  G.  2.     Dyer,  50.  b. 

(tZ)   Hawk.  b.  2.  c.  25.  s.  70, 

(e)  Id.  ibid.     1  Bulst.  183. 


(/)  Id.  ibid.  Salk.  7.  but  see 
3  B.  &  A.  579,  infra,  n.  (a). 

((/)  Hawk.  b.  2.  c.  25.  s.  70. 
1  Bulst.  183;  but  see  2  Hale, 
177. 

(A)  2  Hale,  177.  Bac.  Abr. 
Misnomer,  G.  Indictment,  G.  2, 
per  Ld.  Kenyon,  4T.K.  536,  7« 

(i)  2  Leach,  861.  2  Hale, 
182.  Burn,  J.  Indictment.  Bac. 
Abr.  Indictment,  G.  2. 

(/O  Id.  ibid.  -  .     .  ^ 
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OF  PnOSECUTOH 

ANU 
TUIUD  PERSUNS. 


Name,  &c.       upon   the  daughter,  it  was  held  sufficient  (a).     Indeed,  with  re- 

—  OSECUTOH  ,  .  .  •  •         11     1  t 

ANu  spect  to  this  matter,  certainty  to  a  common  intent  is  all  that  tlie 

law  requires,  and  if  the  description  be  sufficiently  explicit  to 
inform  the  prisoner  who  are  his  accusers,  the  indictment  may  be 
supported  {b).  But  it  is,  in  general,  necessary  to  set  forth  the 
names  of  third  persons  with  sufficient  certainty ;  and,  therefore, 
it  seems  to  be  generally  agreed  at  this  day,  that  an  indictment  for 
suffering  divers  bakers  to  bake,  &c.  against  the  assize,  when  that 
offence  was  indictable,  or  for  distraining  divers  persons  without 
just  cause,  or  for  taking  divers  sums  of  money  of  divers  persons 
for  toll,  cannot  be  supported  (c). 

r 

r     212     7  There  are  indeed  some  cases  in  ^^•hich  the  name  of  third  per- 

sons cannot  be  ascertained,  in  which  it  is  sufficient  to  state  "  a 
certain  person  or  persons  to  the  jurors  aforesaid  unknown  (d)." 
Thus  an  indictment  for  harbouring  thieves  unknown  is  sufficient, 
from  the  necessity  of  the  case,  and  the  fair  presumption  which 
exists  that  their  names  cannot  be  ascertained  {e).  So  upon  the 
same  ground,  if  the  dead  body  of  a  person  murdered  be  found, 
and  it  is  impossible  to  discover  who  he  was,  an  indictment  for 
having  killed  some  one  unknown  would  be  valid  (f).  And  if 
stolen  goods  be  found  upon  a  highwayman,  and  it  is  not  known 
to  whom  they  belong,  he  may  be  indicted  for  stealing  the  goods 
and  chattels  of  some  one  or  certain  persons  unknown  (g).  Anch 
in  treason  or  in  trespass  it  is  enough  to  say,  that  he  hath  procured 
some  one  unknown  because  all  are  principals  (h).  And  the  re- 
ceiver of  stolen  goods  may  be  indicted  without  naming  the  prin- 
cipal felon  (f).     Thus  also  in  the  indictment  of  the  regicides  for 


(a)  3  B.  ^  A.  579.  97,  280.     2  Hale,  1»1. 

lb)  1  Leach,   24».     2  Leach,  (c)  Id.  ibid.     Stra.  497.  1«G. 

801.     Hawk.  b.  2.  c.  25.  s.  72.  (/)  2  Hale,  181.  Dyer,  99.  a. 

(c)  Hawk.  b.  2.  c.  25.  s.  71.  285.  Plowd.  85.  129.  Hawk. 
Bac.  Abr.  Indictment,  G.  2.  b.  2.  c.  23.  s.  78.  Hawk,  b.  2. 
Bro.  Indictment,  21.  2  llol.Abr.  c.  25.  s.  71.  Bac.  Abr.  Indict- 
80  ;  but  in  an  indictment  for  ment,  G.  2.  Burn,  J.  Indict- 
Jodging  poor  persons  in  an  un-  ment.  Cro.  C.  C.  36. 
healthy  place,  it  was  held  not  (</)  Id.  ibid.  Keilw.  25. 
necessary  to  state  the  names  of  2  East  P.  C.  G51,  781. 

such  persons.     Cald.  432.  (/t)    Com.     Dig.   Indictment, 

(d)  Hawk.  b.  2.  c.  25.   s.  71.  G.  1. 

2  East  P.   C.   ()51.   78.1.     Cro.  (0  2EastP.C.  781.  3Campb. 

C.C.  3U.     Piowd.85,  b.    Dyer,  204,5. 
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Flavin"-  procured    the   death  of  Charles  the   First,  the    fact   was        Name,  &c. 

'^     ^  ,,,.,,.  1  1  r  OFPKOSECUTOK 

agreed  to  be  well  laid  as  done  by  some  one  unknown  whose  tace  and 

was  concealed  by  a  vizor  (a).     And  thus  if  a  man  steal  the  goods  '^"*«"  peesons. 
of  an  abbey  during  a  vacancy,  he  may  be  prosecuted  for  stealing 
the  goods    of  the    church,    though    the    church    can   have   no 
property  {b).  ' 

But  these  cases  are  exceptions    to  the   general   rule,  and  are 
supported  by  the  particular  circumstances  which  render  a   strict 
observance  of  the  common  maxim  incompatible  with  the  purposes       £     glS     ] 
of  justice.     For  wherever  the  name  of  the  party  injured  is  known, 
it  is  absolutely  necessary  to  insert  it  (c).     Thus  in  an  indictment  .; 

for  larceny,  though  the  goods  may  be  laid  to  be  the  property  of 
persons  nnknozc'if,  if  that  is  actually  the  case,  yet  if  the  owner  be 
really  known,  the  allegation  will  be  improper,  and  the  prisoner 
must  be  discharged  from  that  indictment,  and  tried  upon  a  new 
one  rectifying  the  mistake  (J).  And  an  indictment  will  be  bad 
against  an  accessary,  stating  the  principal  to  be  unknown  contrary 
to  truth,  and  the  judge  will  direct  an  acquittal  (e).  And  where 
the  parties  names  may  be  ascertained  on  inquiry,  it  seems  they 
must  be  named ;  and  where  property  was  staled  in  one  count  to 
belong  to  certain  persons,  naming  them  speciHcally,  but  in  an- 
other count  to  belong  to  persons  unknown,  and  the  prosecutor  by 
defect  of  evidence  could  not  prove  the  christian  names  of  the  ■ 
persons  as  described  in  the  first  count,  it  was  considered  he  could 
not  recur  to  the  other  count  (/) ;  but  the  finding  of  a  grand  jury 
of  a  bill  for  receiving  goods,  imputing  the  same  to  have  been 
stolen  by  J.  S.,  does  not  of  itself  negative,  in  another  indictment 
for  the  same  offence,  an  averment  that  the  goods  were  stolen  by 
persons  unknown  (g).  In  an  indictment  for  larceny,  the  owner 
of  the  property  stolen  must  if  known  be  accurately  stated,  and  a 


(a)  Kel.  10.  Hawk.  b.  2.  (rf)  2  East,  P.  C.  651.  781. 
c.  25.  s.  71.  Com.  Dig.  Indict-  3  Campb.  2G5,  note.  1  Hale, 
ment,  G.  1.  512.     Hawk.  b.  2.  c.  25.  s.  71. 

(b)  Hawk.  b.  2.  c.  25.  s.  71.  2  Leach,  578.    Konyon,  598. 

(c)  3  Campb.  264,  5.  2  Russ.  (c)  3  Campb.   264,  5.    2  East, 
1313.    Hawk.  b.  2.   c.  25.  s.  71.  P.  C,  7BI.  2  Russ.  1313. 
Burn,  J.  Indictment.  Cro.  C.  C.  (  f)  Holt,  C.  N.  V.  595. 

36.  Sun).  95.    Plowd.  85.    Kcil.  (^)  Iluss.  cS:  Uy.  C.  C.  372. 
25.    Dyer,  99.    Dalt.  J.   c.  131, 
9  H.  Q,  15. 
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AND  where  a  n«an  is  nidictcd  for   murdering  another,  tlje  name  of  the 
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party  killed  ought  to  he  disclosed  by  the  inquest;  but  this  could 
only  mean  where  the  name  was  capable  of  discovery  (A).  And, 
upon  the  same  principle,  in  indictments  for  burglary  and  stealing 
in  a  dwelling-house  to  the  value  of  forty  shillings,  stealing  from 
lodgings  and  for  arson,  the  name  of  the  owner  of  the  house  must 
be  truly  inserted  (c);  but  if  he  be  known  by  one  name  as  well  as 
by  another,  the  indictment  may  describe  him  of  either  (d).  So, 
in  an  indictment  on  the  black  act,  for  maliciously  shooting  at  the 
prosecutor,  if  the  offence  be  laid  in  the  house  of  a  third  person, 
[  214  ]  an  error  in  his  name  will  be  a  fatal  variance  (e).  But  it  has  been 
holden,  that  a  church  is  a  building  within  the  meaning  of  4  Geo.  2. 
c.  32,  and  that  an  indictment  for  stealing  lead  affixed  to  it  need 
«ot  state  the  person  in  whom  the  property  or  freehold  was 
vested  (J').  Upon  this  subject,  it  was  formerly  the  practice,  if 
sacrilege  was  committed  on  the  goods  in  a  consecrated  place, 
not  being  a  church,  to  lay  them  as  the  property  of  the  chapel,  &c. 
in  the  custody  of  the  managers ;  if  it  was  done  when  no  managers 
were  appointed,  to  term  them  the  goods  of  the  chapel  in  time 
of  vacancy ;  but  if  the  furniture  of  a  church  were  stolen,  to  lay 
the  property  in  the  parishioners  (g).  It  has  also  been  laid  down, 
that  an  indictment  against  a  thief,  that  he  found  a  dead  body  and 
stole  from  it  certain  property,  is  good,  without  calling  them  the 
goods  and  chattels  of  any  one  (//).  And  if  a  grave  be  opened  in 
the  night,  and  the  shroud  be  stolen,  the  indictment  cannot  lay 
the  goods  as  the  properly  of  the  deceased,  but  must  state  them 
to  belong  to  his  executors,  or  those  who  buried  the  deceased  (/). 


(a)  See   the  cases   collected,  Stark.  178,  notes  (f )  and  (g). 

post,  vol.  iii.  94U.  (/")  1  Leach,  318.  2  East,  P.C. 

{/,)   Hawk.   b.  2.   c.  25.   s.  71.  593. 

Staundf.  lai.  I).  2.  c.  l».  ((f)  2  Hale,  101.     Hawk.  b.l. 

"    (c)  Leacli,  BO.  21.  7a,  i).  237.  c.  33.  s.  29.  Cro.  Eliz.  145. 179. 

"252.  33<j.  33a.  545.  774.  2  East,  iJac.  Ahr.  Indictment,  G.  2. 

P.  C.  513.  7a(>.    2  Hale,  244,  5.  (A)  2  Hale,   181.     Bac.  Abr. 

See   the    cases    collected,   post.  Indictment,  G.  2. 

Vol.  iii.  1090  to  1098.  (?)   12  Co.   113.     3  Inst.  110. 

{([)  2   Hale,   244,  5.     Hawk.  2  Hale,  181.  Cro.  ('.  C.  3G.  liac. 

b.  2.  c.  35  s.  3.  Abr.  Indictment,  G.  2.     2  East, 

(c)  1  L«^arh,  351.   1  East,  P.  C.  1*.  C.  052. 
415.     2  Hale,  244,  5 ;   but  sec 
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And  if  ffoods  be  stolen   from  the  custody  of  one  who  has  them       Namk,  &c. 

&  •'  1-  I  OF  PROSECUTOR 

as  executor,  the  offender  may  either  be  indicted  for  steahng  the  and 

,  ,  ,'    ,1  ^  tl  1„    THIRD    PEttSONS*. 

goods  of  the  testator  m  the  custody  of  the  executor,  or  the  goods 
of  the  executor  without  naming  him  in  that  capacity  {a).  A  cor- 
poration must  prosecute  in  their  corporate  name,  and  the  names 
of  the  individuals  composing  it  will  not  suffice  (6).  But,  on  the 
other  hand,  where  property  is  vested  in  trustees  under  an  act  of 
parliament,  if  they  are  not  incorporated,  they  must  be  described 
by  their  proper  names  as  individuals,  and  their  character  as  trus- 
tees subjoined  as  a  description  of  the  capacity  in  which  the  [215  ] 
legislature  authorized  them  to  act  (c). 

There  are  various  acts  of  parUament  remedying  the  difficulty 
experienced  in  describing  the  persons  names.     Thus,  in  some  cases 
of  numerous  unincorporated  adventurers,  it  would  be  impracticable 
to  describe  all  the  names ;  it  has  therefore  been  recently  enacted, 
that  in  case  of  felony,  or  crime  relating  to  a  mine,  it  shall  suffice 
to  lay  the  property  as  that  of  one  or  more  of  the  adventurers  by 
name,  and  others,  his  or  their  partners  or  adventurers  (<i),  without 
naming  such  other  partners  or  adventurers  by  name ;  and  the  enact- 
ment has   since  been  extendetl  to  burglaries,  felonies,  grand  or 
petty  larceny,  or  criminal  breach  of  trust,  committed  on  any  per- 
sonal property  of  any  partners   whatever  (e).     The  55  Geo.  3. 
c.  137.  enacts,  that  the  property  in  goods,  &c.  provided  for  the  use 
of  the  poor  is   to   be  considered  as  vested  in  the  overseers  for  the 
time  being,  and  that  the  properly  in   such  goods,  &.c.   may  in  aH 
indictment  be  described  to  be  the  property  of  the  overseers  of  the 
poor  for  the  time  being,  without  stating  or  specifying  the  name 
of  any  of  such  overseers  (/).  And  by  the  43  Geo.  3.  c.  59.  pro- 
perty belonging  to  counties  for  the  repair  of  roads,  &,g.  may  bet 
<lescribed  as  belonging  to  the  surveyor  for  the  time  being. 

As  to  the  mode  in  which  the  parties  injured,  or  any  third   per- 
sons should  be  mentioned,  we  have  already  seen,  that  if  a  person 


(«)  2  Hale,   IBl.     Bac.  Abr.  (c)  1  Leach,  514. 

Indictment,  G.  2.  (<Z)  56  Geo.  3.  c.  73. 

{b)  1  Leach, 253.  2 East, P. C.  {e)  iGeo.  4.  c.  102. 

1050;   and    see    1  Ry.  &   Moo.  (/)  Sec  infra,  21G,  n.  (i),as  to 

C.  C.  15.  in  case  of  a  foreign  what  a  sutlicicnt  description, 
corporation. 
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Name,  &c.  is  described  with  such  certainty,  that  it  is  impossible  to  mistake 
^^ND  "'"^  for  any  otlier,  siicli  a  description  will  in  general  sutnce  ;  aiid 

THIRD  PEUsoNs.  ^  person  may  be  described  by  the  name  by  which  he  is  usually 
known  (a).  Thus  it  has  been  adjudged,  that  an  indictment  for 
an  assault  on  John,  parish  priest  of  D.  is  sufficiently  certain,  and 
if  the  defendant  after  verdict  of  not  guilty,  be  indicted  again,  with 
the  addition  of  the  prosecutor's  surname,  he  may  plead  his  former 
acquittal  (&);  and  an  indictment  for  larceny,  laying  the  goods 
stolen  to  be  the  property  of  Victory  Baroness  Tuckheim,  by  which 

[  appellation  she  had  always  acted  and  was  known,  was  held  good, 

though  her  real  name  was  Selima  Victoire(c).  So  an  indictment 
for  forgery  of  a  draft  addressed  to  Messrs.  Drummond  and  Com- 
pany, Charing  Cross,  by  the  name  of  Mr.  Drummond,  Charing 
Cross,  without  stating  the  names  of  Mr.  Drummond's  partners, 
was  held  sufficient  (^).  But  a  mere  statement  of  the  christian 
name,  without  any  addition  to  ascertain  the  precise  individual,  is 
bad,  because  uncertain  (e).  The  son  of  a  duke  or  earl,  who 
during  the  life  of  his  father  is  called  marquis  or  lord,  must  not 
be  described  as  really  possessing  those  titles,  but  must  be  railed 
by  the  family  name;  and  the  words  "  commonly  called  Mar- 
quis, &c."  may  be  added  by  way  of  addition  (f).  So  it  was 
holden  before  the  Unioti,  that  a  peer  of  Ireland  should   be  thus 

[  216  ]  described  :  "  James  Hamilton,  esquire.  Earl  of  Clanbrassil,  in 
the  Kingdom  of  Ireland,"  because  no  dignity  in  another  country 
can  give  a  higher  title  here  than  that  of  esquire  (g) ;  and  that  in 
such  an  indictment  the  words  "  commonly  called,"  &c.  were 
untechnical,  but  may  be  rejected  as  surplusage  (h).  An  indict- 
ment stating  goods  to  be  the  property  of  the  overseers  of  the 
poor  for  the  time  being,  is  a  sufficient  description  that  the  pro- 
perty was  in  the  overseers  at  the  time  of  the  offence  (?).  An  in- 
dictment for  robbery  committed  on  a  woman  in  her  maiden  name 


(a)  Ante,  211.     Hawk.  b.  2.  Bac.  Abr.  Indictment,  G.  2 ;   but 

c.  25.  s.  72.  2  Leach,  248.   Russ.  see  Starkie,  184.    G  St.  Tr.  805. 

&  Ry.  C.  C.  510.  Moor,  4(;G. 

(6)  Dyer,   285  a.    Keilw.  25.  (/)  2Salk.  451.  2Leach,547. 

Hawk.   b.2.  0.25.  s.72.     Bac.  (g)  2  Leach,  547. 

Abr.  Indictment,  G.  2.  (/t)  Id.  ibid. 

(c)  2  Leach,  8G1.  -    (i)  Russ.   &  Ry.  C  C.  359. 

(d)  1  Leach,  248.  2  East,  P.  C.  3  J.  B.  Moore,   22.    3  Burn,  J. 
900.  24th  ed.  254. 

(f)  Hawk.  b.  2.  c,  25.  s.  71.  .     ^ 
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is  ffood.  though   she  marry  before  the  finding  of  the  hidlctment       Name,  &c. 

''''='  1  ,  ••        I       r      I  ^^  PROSECUTOR 

by  the  grand  jury  (a).     A  bastard  should  be  described  ot  the  name  and 

he   has  gained   by   reputation,    describing   him   of   his  mother's   third  persons^ 
name,  he  not  having  gained  that  name  by  reputation,  would  be 
bad  (b).     If  a  party  be  known  by  one  name  as  well  as  another, 
he  may  be  described  of  either  (c).     And  it  seems  if  the  sound  of  • 

the  name  is  not  affected  by  the  mis-spelling,  such  mis-spelling  will 
be  immaterial ;  and  where  a  party  was  indicted  for  an  offence 
upon  one  Whytieard,  whose  real  name  was  IVinyard,  but  pro- 
nounced Winiiyard,  the  indictment  was  held  good  {d) ;  so  "  Be- 
nedetto"' for  "  Beneditto"  is  no  variance  (e),  nor  is  "  Scgrave"  for 
*' Seagrave"  (f)  But  an  indictment  charging  the  prisoner  with 
having  personated  "  M'Ca;m"  instead  of  "  M' Cam"  is  bad(g), 
and  *'  Tarbart''  for  "  Tabart"{h),  "  Shakpear'  for  "  Shakes- 
■pear'^i),  and '' Skdiiff'' for  "  SMrtIiff'\k),  are  varmices. 

A  variance  in  the  name    will  not  be  fatal,    if  the  name    be   Consequence,  of 

dt*  fee  live    Stale* 
immaterial    to    constituting    the  offence,    and    may  be  rejected   n,cni  of  name  of 

as  surplusage  (/).  But  where  there  is  a  repugnancy  or  ab-  tlurd  persons,  &c. 
surdity  in  the  description  of  the  party  injured,  the  error  will  be 
fatal,  as  where  one  is  indicted  for  stealing  the  goods  and  chattels 
of  the  said  I.  S.  where  I.  S.  had  not  been  previously  mention- 
ed (m),  although  those  words  have  in  some  cases  been  rejected  as 
surplusage  (ii).  And  it  should  be  observed,  that  a  material  error 
in  the  names  of  the  persons  aggrieved,  or  in  whom  property 
stolen  ought  to  be  laid,  is  much  more  important  than  a  mistake 
in  the  name  or  addition  of  the  defendant ;  for  the  latter  can  only 
be  objected  to  by  a  plea  in  abatement,  which  can  only  delay  the 
trial,  while  the  former  will  be  sufficient  ground  for  arresting  the 
judgment,  when  the  objection  appears  on  the  face  of  the  in- 
dictment; or,  if  it  be  an   error  in  fact,  will  be  a  ground  of  ac- 


(a)  1  Leach,  53G.  (h)  5  Taunt.  514. 

lb)  llnss.  &  Ry.  C.  C.  358.  (/)  10  East,  83. 

(c)  2  Hale,  244.  5.  Hawk.  (/^)  4T.  11.  611.  For  other 
b.  2.  c.  35.  s.  3.  lluss.  &  Tly.  instances  see  3  Stark,  on  Evid. 
C.  C.  510.  1578. 

(d)  Russ.  &  Ry.  C.  C.  412;  (I)  1  Ry.  &  Moo.  C.  C.  1. 
and  see  ante,  203.  2  East,  P.  C.  593. 

(e)  2  Taunt.  401.  (m)  Hawk.  b.  2.  c.  25.  s.  72. 
(/)  2  Stra.  889.                                  («)  1  Leach,  109. 

iff)  3  Stark.  Evid.  1578. 
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qiiittnl  on  the  trial  at  least,  as  far  as  respects  that  part  of  the 
charge  (a),  though  the  mistake  only  affects  the  higher  offence,  the 
indictment  may  still  be  valid  as  to  the  inferior  crime,  as  if  a  party 
be  indicted  for  burglariously  breaking  and  entering  the  dwelling- 
house  of  Jno.  Snoxall,  and  stealing  therein  goods,  the  property 
of  Ann  Lock ;  if  the  name  of  the  owner  of  tiie  house  be  mis- 
taken, the  defendant  cannot  be  found  guilty  of  the  capital  part 
of  the  indictment,  viz.  the  burglary,  yet  he  may  be  convicted  of 
the  simple  larceny  (b) ;  so  in  an  indictment  for  stealing  to  the 
amount  of  forty  shillings  in  the  dwelling-house  of  A.  B.  under  the 
12  Ann.  c.  7.  the  defendant  may  be  acquitted  of  the  capital  part 
of  the  charge,  when  not  strictly  proved,  and  found  guilty  of  the 
simple  larceny  (f). 


Statement  of 
tiu»e.* 


We  come  now  to  consider  the  time  when  it  is  necessary  to  state 
that  the  offence  was  committed.  It  is,  in  general,  requisite  to 
state,  that  the  defendant  committed  the  offence  for  which  he  is 
indicted,  on  a  specific  year  and  day  (d).  And  if  the  day  of  the 
month  alone,  without  the  year,  be  inserted,  it  will  be  bad,  and 
cannot  be  supplied  by  intendment  (e).  There  is,  however,  an 
exception  to  this  rule,  where  a  mere  negative  or  omission  is 
averred,  in  which  case  no  time  need,  in  general,  be  stated  (f). 
And,  in  an  impeachment  before  the  High  Court  of  Parliament,  no 
time  is  requisite  (o).  It  is  usual  to  specify  the  year  of  the  king's 
reign,  but  it  is  sufficient  if  the  time  be  ascertained  by  any  other 
means;  and,  therefore,  in  the  case  of  the  regicides,  no  year  of 
any  reign  was  laid  for  the  king's  murder,  but  the  compassing  of 
his  death  was  laid  in  January,  in  the  twonty-fourlh  year  of  Charles 
the  First,  and    the  murder  was    laid   on   the    thirlietii    day  of  the 


(a)  1  East  P.  C.  514.  2 Leach, 
774.  1  Leach,  252.  28G.  351. 
390.  1  East  P.  C.  415. 

(6)  Leach,  252.  339,  n.  (a). 

(c)  Leach,  339,  n.  (a). 

(f/)  2  Hale,  177.  Hawk.  b.  2. 
0.  25.  s.  77.  Hawk.  h.  2.  c.  23. 
s.  P.a.  Dyer,  1G4,  b.  Com. 
•Dig.  Indictment,  G.  2.  Hac. 
Abr.  Indictment,  G.  4.      4  Bla. 


Com.  30G.  Burn,  J.  Indict- 
ment. WilHams.  J.  Indict- 
ment, tV.     Cro.  C.  C.  35. 

(c)  Id.  ibid. 

(f)5T.I{.01G.  Hawk.  h.  2. 
r,.  2'5.  s.  79.  Com.  Dig.  Ind.  G.  2. 
Lamb.  I).  4.  c.  5.  f.  492. 

(jj)  m  St.  Tr.  17.  19.  Lords 
Journals,  IIG. 


*  As  to  alleging   time   in   general,  in   pleading,  sec   1  Chitty  on  PleatJing, 
4th  edit.  Index,  fit.  Time. 
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same  month  of    January  (a).      So  the   year  is    sufficiently    ex-  Time. 

pressed,  by  shewing  the  year  of  the  king,  without  adding 
that  of  the  Lord  (b).  And  where  an  indictment  was  tried  at  the 
Summer  Assizes,  in  the  year  1820  (A.R.  1  Geo.  4.)  stated,  that 
the  prisoner  "  on  the  20th  of  Jiili/,  in  the  4th  year  of  the  reign 
of  King  George  the  Fourth,"  stole  a  mare,  against  the  peace 
of  our  lord  the  now  king,  it  was  hehl  the  words  "  4:th  year 
of  the"  might  be  rejected  as  surplusage,  and  that  the  indictment 
was  good  (c).  So  where  the  lime  of  the  caption  of  the  indict- 
ment was  stated,  and  the  offence  laid  to  have  been  committed  on  [  218  ] 
the  day  after  Pentecost,  the  time  was  held  to  be  sufficiently  ex- 
pressed {(i).  And  upon  tiie  same  ground,  it  seems  to  follow, 
that  an  indictment  laying  the  time  on  the  utas  of  Easter,  which 
will  be  taken  for  the  eighth  day  after  the  feast,  or  on  the  10th  day 
of  March  last,  if  it  can  be  ascertained  by  the  style  of  the  ses- 
sions before  which  the  indictment  was  taken,  is  valid  (e).  But 
though  it  is  sufficient  in  a  conviction  to  lay  the  offence  between 
two  days  specified,  it  is  otherwise  in  indictments  and  informa- 
tions (y);  and,  therefore,  an  indictment  for  battery,  setting  forth 
that  the  defendant  beat  so  many  of  the  king's  subjects  between 
two  specified  days,  would  be  insufficient  (g).  But  if  an  indict- 
ment charge  a  man  with  keeping  a  common  gaming  house  on 
divers  days,  and  only  one  day  be  particularly  specified,  it  will  be 
good,  for  only  one  penalty  can  be  inflicted  {h).  The  time 
should  be  stated  with  such  certainty,  that  no  doubt  can  be  en- 
tertained as  to  the  period  really  intended ;  and  therefore  it  is  bad 
to  state  the  crime  to  have  been  committed  on  the  feast  of  Saint 
Peter,  because  there  are  two  feasts  of  that  name,  and  both  have 


(a)  Kel.  10,  11.     Hawk.  b.  2.  Hams,  J.    Indictment,  IV. 
0.25.  s.  80.      Burn,   J.  Indict-  (/)  1  Ld.  Rayni.Stil.  lOMod. 
ment.       Williams,     J.     Indict-  249.     Hawk.   b.  2.  c.  25.  s,  82. 
ment,  IV.  Cro.  C.  C.  3(>.     Burn,  J.  Indict- 

(b)  2  Hawk.  P.  C.  264.  3  Inst.  ment.     Williams,  J.  Indictment, 
318.     Bac.  Abr.  Appeal, H.  IV. 

(c)  Buss.  &  By.  C.  C.  431.  (g)  4Wlod.  101.     Hawk.  b.  2. 
(rf)  Com.  Dig.  Indictment,  G.2.  c.  25.  s.  82.       Burn,  J.  Indict- 

Havvk.  b.2.  c.  25.  s.  78.      Bac.  ment.       Williams,      J.     ludict- 

Abr.  Indictment,  94.  ment,  IV. 

(e)  Hawk.    b.  2.  c.  25.    s.  78.  (A)  10  Mod.  338.     Hawk.  b.  2. 

Bac.    Abr.    indictment,   G.    4.  c.  25.  s.  82.      Williams,  J.  In- 

Burn,    J.    Indictment.       Wil-  dictment,  IV. 

Vol.  1.  O 
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Time.  additions  to   distinguish  them  (a);  so  it  is  insufficient   to  allege, 

that  the  defendant,  on  the  first  day  of  May,  and  also  on  the 
second  day  of  May,  made  an  assault  on  the  prosecutor,  and  then 
and  there  feloniously  took,  &c.  because  two  days  having  been 
mentioned  before,  it  is  not  evident  to  which  of  them  the  fe- 
lonious taking  relates  (b).  It  is  a  general  rule,  that  where  time 
is  necessary  to  be  stated,  it  must  be  laid  with  a  venue ;  and  when- 
ever a  venue  is  necessary,  time  must  also  be  mentioned  (c). 

[  219  ]  It  does  not  appear  to  have  been  at  any  time  necessary  to  state 
the  hour  in  the  indictment,  for  the  statute  of  Gloucester,  which 
some  think  rendered  it  necessary  in  an  appeal,  does  not  extend  to 
proceedings  in  which  tlie  crown  is  the  actual  prosecutor  (d).  But 
where  the  offence  derives  its  complexion  from  the  time  when  it 
was  committed,  it  is  proper  to  aver  it.  Thus  in  an  indictment 
for  burglary,  though  the  word  burglariously  seems  to  carry  with 
it  a  sufficient  expression  that  it  was  done  in  the  night,  it  has 
been  holden  necessary  to  state  some  hour,  though  it  is  not  ma- 
terial to  prove  that  the  offence  was  committed  at  that  precise 
hour  {e).  So  in  an  indictment  for  breaking  into  a  house  in  the 
day-time,  in  order  to  oust  the  offender  of  his  clergy,  under  the 
statute  39  Eliz.  c.  15,  it  is  necessary  to  state  that  the  offence  was 
committed  "  in  the  day  time,''  for  otherwise,  though  the  indict- 
ment will  be  valid,  the  benefit  of  clergy  will  not  be  taken 
away  {f).  But  as  it  is,  in  general,  unnecessary  to  name  any 
hour,  if  it  be  stated  imperfectly,  no  objection  can  be  made  on 
the  part  of  the  defendant  (g). 

Time  as  well  as  place  ought,  in  general,  not  merely  to  be  men- 
tioned at  the  beginning  of  tiie  indictment,  but  to  be  repeated  to 
every  issuable  and  triable  fact ;  for,  wherever  a  venue  is  necessary, 


(a)  2  Hale,  178.      Bac.  Abr.  Indictment,  G.  2.     Burn,  J.  lu- 

Indictment,  G.  4.      Hawk.  b.  2.  dictnient. 

C.23.  s.  8B.  (e)  2  Hale,  179.  Waddington's 

(^»)2  Hale,  178.      Bac.  Abr.  case,  reported  in  Burn,  J.  Bur- 
Indictment,  G.  4.  glary,  2EastP.C.  513.     Hawk. 

(c)  5  T.  R.  020.  b.  2.  c.  25.  s.  7G,  in  notes.  Bac. 

(t/)  2  Inst.  318.      Hawk.  b.  2,  Abr.  Indictment,  G.  4,  in  notes. 

c.  25.  s.  76.     Bac.  Abr.  Indict-  (/)  2  Hale,  179.     Bac.  Abr. 

ment,  G.  4.  in  notes.     Com.  Dia;.  Indictment,  G.  4.  Cro.  C.  C.  35. 

{g)  1  Bulst.  203. 
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time  should  be  united  with  it  (a).  But  after  the  time  has  been 
once  named  with  certainty,  it  is  afterwards  sufficient  to  refer  to  it 
by  the  words  then  and  there,  which  have  the  same  effect  as  if 
the  day  and  year  were  actually  repeated  {b).  But  the  mere  con- 
junction and,  without  adding  then  and  there,  will  in  many  cases 
be  insufficient.  Thus,  in  an  indictment  for  robbery,  these  words 
must  be  connected  with  the  stroke  or  the  robbery,  and  not 
merely  with  the  assault  (c) ;  and,  in  a  case  of  murder,  it  is  not 
sufficient  to  allege,  that  the  defendant,  on  a  certain  day,  made  an 
assault,  and  struck  the  party  killed,  but  the  words  then  and  there 
must  be  introduced  before  the  averment  of  the  stroke  {d)y  and 
the  word  "  immediately"  is  too  uncertain  an  allegation  when 
time  constitutes  part  of  the  offence ;  and,  therefore,  where,  on 
an  indictment  for  a  highway  robbery,  the  special  verdict  found 
the  forcible  assault,  and  then  in  a  distinct  sentence  that  the  pri- 
soners "  then  and  there  immediately"  took  up  the  prosecutor's 
money,  this  was  held  to  be  insufficient  to  fix  the  prisoners  with 
the  offence  of  robbery,  because  the  word  "  immediately"  has 
great  latitude,  and  is  not  of  any  determinate  signification,  and  is 
frequently  used  to  import  *'  as  soon  as  it  conveniently  could  be 
done"  (e).  So  it  is  said,  that  the  word  being  (existens)  will, 
unless  necessarily  connected  with  some  other  matter,  relate  to  the 
time  of  the  indictment  rather  than  of  the  offence ;  and,  therefore, 
an  indictment  for  a  forcible  entry  on  land,  being  the  prosecutor's 
freehold,  without  saying  "  then  being"  was  held  insufficient  (J"). 
But  if  the  indictment  allege  that  the  defendant  feloniously  and  of 
malice  aforethought,  made  an  assault,  and  with  a  certain  sword,  &c. 
then  and  there  struck,  the  previous  omission  will  not  be  material, 


Time, 
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(a)  5  T.  R.  G20.  Dyer,  68,  9. 
Com.  Dig.  Indictment,  G.  2. 
Burn,  J.  Indictment.  Wil- 
liams, Just.  Indictment,  IV. 
14  East,  300,  301 ;  see  ante, 
198,  as  to  repetition  of  place. 

(b)  2  Hale,  178.  2  Stra.  901. 
Keilvv.  100.  Hawk.  b.  2.  c.  25. 
s.  78.  c.  23.  s.  88.  Bac.  Abr. 
Indictment,  G.  4.  Williams,  J. 
Indictment,  IV.     Coniyns,  480. 

(c)  Id.    ibid.       2  Hale,   178. 


Hawk.  b.  2.  c.  23.  s.  88.  Cro. 
Eliz.  739. 

(d)  2  Hale,  178.  Dyer,  69. 
Hawk.  b.  2.  c.  23.  s.  88.  Cro. 
C.  C.  35. 

(<?)  Rep.  temp.  Hardw.  114, 
115.  Comyns,  480.  1  Leach, 
529.     Dougl.  212. 

{/)  Bac.Abr.  Indictment,  G.  1 . 
Cro.  Jac.  639.  2  Lord  liayiu. 
1467,  8.  2  Rol.  Rep.  225.  Com. 
Dig.  Indictment,  G.2. 
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Time.  for  tlie  words  feloniously  and  of  malice  aforethought,  previously 

connected  with   the  assault,  are  by  the  words  then  and  there  suffi- 
ciently appHed  to  the  murder  (a).     So  where  in  an  indictment  for 
poisoning,  it  was    alleged  that   the   prisoner  did   zcilful/t/,    felo- 
niously, and  of  malice   aforethought,  mix    poison  with   other  in- 
gredients, with  intent  that  the  same  should  be  afterwards  eaten  by 
the   deceased,  and  with  the  intent  aforesaid  did  then  and   there 
deliver   the  same  to   the  deceased,  it  was  holden  sufficient  by  all 
the  judges,  without  adding   the  words  feloniously  and  of  malice 
aforethought,  to  the  allegation  of  the  dehvery  of  the  poison  {b). 
And,  in  some  cases,  the  words  then  and  there  are  more  certain 
than  even   a   repetition   of  the   day  and   year,  for  the  latter  will 
not  be  sufficient  where,  in  order  to  complete  the  offence,  con- 
nected acts  must  be  shewn  to  be  done  at  the  same  time,  but  the 
terms  then  and  there  must  be  adopted.     Thus,  in  an  indictment 
upon  the  G  Geo.   1.  c.  28,    for   feloniously  assaulting   a    person 
with   intent  to  spoil   his    clothes,  where  the  assault  and  spoiling 
must  be  shown    to  be  continuous,  the    repetition   of  the  day  and 
place  is  insufficient,  because  it   does  not  appear    that    'he  acts 
were   not  on  different  hours  of  the  day ;  but  the  words  then  and 
there  fix  them  to  have  been  effected  together  (c). 

It  seems,  however,  that  the  nicety  which  requires  these  word* 
to  be  cautiously  inserted  to  every  material  allegation,  is  not  sa 
strictly  observed  in  indictments  for  inferior  offences,  as  in  cases 
where  the  life  of  the  prisoner  is  in  danger  (d).  Thus,  where  a 
mere  trespass  is  charged,  it  is  sufficient  to  state  that  the  defen- 
dant at  a  certain  place  and  time,  made  an  assault  on  tlic  prose- 
cutor and  beat  him,  without  inserting  then  and  there,  because 
the  time  and  place  named  in  the  beginning  refer  to  all  the  sub- 
sequent averments  (e).  So  also,  in  an  indictment  for  a  forcible 
entry,  it  is  enough  to  state  that  the  defendant  entered  and  dis- 
possessed, without  any  second    averment  of    time   or  venue  {f). 


{a)  4  Co.  41  b.      Dyer,  G9  a.  (d)  2  Hale,  178.      Cro.  C.  C. 

Godb.Go,G.     1  East  P.  C.  346.  35.    Burn,  J.  Indictment.    Cro. 

(b)  I  Kast  P.  C.  34G.  Jac.  41.  345.     Dyer,  Hi). 

(c)  1  Leach,   529.       Coniyns,  (c)  Id.  ibid. 
480.  (/)  Cro.  Jac.  41. 
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But,  in  such  case,  the  place  unlawfully  entered  must  be  stated  to  Time. 

have  been  then  and  there  the  property  of  the  party  complaining, 
and  the  omission  will  be  fatal  {a). 

In  case  of  homicide,  the  day  of  the  stroke  as  well  as  of  the 
death  should  be  expressed,  the  former  because  the  escheat  and 
forfeiture  of  lands  relate  to  it,  the  latter  because  it  should  appear 
that  the  death  was  within  a  year  and  day  after  the  stroke  (/;). 
And,  even  then,  the  indictment  will  be  vitiated  by  a  repugnancy 
in  the  conclusion,  as  if  the  assault  and  stroke  be  alleged  on  the 
tenth  of  December,  and  the  death  subsequent  on  the  twentieth 
of  December  following,  and  then  it  be  alleged  that  so  the  pri- 
soner feloniously  murdered  the  deceased  on  the  tenth  of  De- 
cember aforesaid,  because  the  felony  is  not  complete  till  the 
death  occurs  (c).  But,  on  the  other  hand,  if  in  the  conclusion 
it  had  been  stated,  that  the  defendant  so  murdered  the  deceased 
on  the  twentieth  day  of  December  aforesaid,  it  would  have  been 
sufficient  (d).  It  is,  however,  said  to  be  the  better  way  to  con- 
clude generally  that  the  defendant  in  such  manner  feloniously 
committed  the  murder  (e).  Nor  is  it,  in  homicide  alone,  that 
distinct  periods  must  be  laid  for  the  commission  of  particular 
acts,  for  it  has  been  holden,  that  a  sheriff's  return  of  a  rescue 
as  well  as  indictment  for  that  ofi'ence,  are  bad,  without  shewing 
the  day  and  year  both  of  the  arrest  and  the  rescue,  and  that  the 
time  of  the  latter  is  not  sufficiently  shewn  by  shewing  that  of  the 
former  (f).  And  where  an  indictment  for  rescue  set  forth,  that  a 
third  person  at  a  certain  time  and  place  committed  a  felony,  for  [  £23  3 
•which  the  officer  took  and  arrested  him,  and  in  his  safe  custody 
then  and  there  had  and  kept  him,  it  is  doubtful  whether  it  be 
not  insufficient,  because  no  time  of  the  arrest  is  alleged  in  the 
same   sentence,  and   it   is   not  clear  whether  the  time  of  the  cus- 


(«)  Cro.  Jac.  214.  meut,  G.  4.     Com.  Dig.  Indict- 

{b)  2  Hale,  179.     2  Inst.  318.  ment,  G.  2. 

Hawk.  b.2.  c.23.  s.90.  Hawk.  {d)  4  Co.  42.      Hawk.    b.  2. 

b.  2.  0.25.  S.77.     Bac.  Abr.  In-  c.23.  s.  88. 
dictment,  G.  4.      Burn,  J.  In-  (e)  Id.  ibid. 

dictment.  (/)  Hawk.    b.2.  c.25.  s.  77. 

(c)4   Co.  42.      Hawk.    b.  2.  Dyer,lG4b.  ace.     2  Bulst.  208. 

c.  23.  s.  88.     Bac.  Abr.  Indict-  contra. 
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Time.  tody  can,  by  force  of  the  conjunction,  be  applied  to  the  arrest  ; 

but  the  contrary  seems  to  be  the  better  opinion  (a). 

When  the  time  is  material,  as  of  the  death,  in  case  of  homicide, 
or  where  the  time  for  the  prosecution  is  limited,  as  under  7  W.  3. 
c.  3,  which  provides  that  no  prosecution  shall    be  had  for  certain 
treasons  therein  mentioned,  unless  the  bill  of  indictment  be  found 
within    three  years   after    the  crime   is    committed :  the  time,  as 
averred  in  the  indictment,  should  appear  to   be  within  the  limit, 
but  it   is   not   necessary  to  aver  that  it  occurred  within    that  pe- 
riod (i).      And   it  has    been   holden,  that  the  word  U7ttil  in    an 
indictment,  may  be  construed  either  exclusive  or  inclusive  of  the 
day  to  which   it  is   applied,  according  to  the  context  or  subject- 
matter.     Where,  therefore,  in    an    information  upon    the  statute 
S3  Geo.  3.  c.  52.    s.  62,  prohibiting  officers  of    the  East  India 
Company  residing  in  India,  from  receiving  presents  of  the  natives, 
it  was  charged   that  the  defendants,  from  a  certain  day  mitil  the 
29th  day  of  November,  1795,  held  certain  offices  under  the  com- 
pany, and  during  all  that  time    resided   in  the  East  Indies,  and 
during  that  time,    to  wit,    on   the   said    29th   day  of   November, 
1795,  received  certain   presents,  it  was   holden    that  the  context 
shewed  that  the  word  until  was  to  be  taken  inclusive  of  the  29th 
of  November,   1795  (c).       But    if  it  had   been    incapable  of  re- 
ceiving  an    inclusive    construction,  the  words    under   the  first  vi- 
[     224     ]     delicet  "  until  the  QQth  November,   1795,"  could   not  have  been 
rejected  as   surplusage ;  for  that    can   never  be    done  where  the 
allegation  is  sensible,  and  consistent  in  the  place  where   it  occurs, 
and  not  repugnant    to    antecedent   matter,    though   laid    under   a 
scilicet  and  inconsistent  with  a  subsequent  allegation  {d).     So  the 
word  tOf  when   applied  to  time,    may  have  either  an  inclusive  or 
exclusive   signification.      And   it  will   depend    upon  the    sense  in 
which    it    is    legally    construed    how    far    t!ie    proceedings    are 
valid  ((•). 


(«)  Dyer,  1(54  ;    and  see  3  P.  242.     2  East,  333.  3G2. 
Wnis.  484.  497.     Russ.  &  Ry.  (c)  5  East,  244. 

C.  C.  27C.  ((/)  Id.  ibid. 

(6)5   East,   259.       I  Sannd.  (f!)5East,   255,550.     2  Mod, 

30f),    n.  5.      Fitzg.  136.      I3ac.  280.     Owen,  50.     Burr.  710. 
Abr.  Usury,  K.      Gilb.  L.  &  E, 
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Though  the  allegation  of  a  specific  time  is   thus  important,  it 
is  in  no  case  necessary  to  prove  the  precise  day,  or  even  year  laid 
in  the  indictment,  except  where  the  time  enters  into  the  nature  of 
the  offence  (a).     And  therefore  an  overt  act  or  acts  of  high  treason 
may  be  proved  to  have  been  committed  on  a  different  day  from  that 
mentioned   in  the  indictment  (6);  so,  in  an  indictment  for   bur- 
glary, though   it  is  necessary  to   state  at  or  about  \A'hat  hour    of 
the  night  it  happened,  it  is  not  necessary  that  the  evidence  should 
strictly  correspond  with  the   allegation  (c).      And  if  an  unneces- 
sary allegation    as  to  time  be  introduced  and  not  proved,  it  may 
be  rejected,  and  the  defendant  convicted ;  as  in  an  indictment  for 
setting  fire  to  a  barn,  if  it  be  stated  that  the  defendant  committed 
the  offence  in  the  night-time,  that  allegation  is  immaterial,  and 
the     indictment,    though     intentionally    framed     on    the     statute 
22  &  23  Car.  2.  c.  7,  was  held  valid  on  the  9  Geo.  1.  c.  22  (d). 
But  it  is  belter,  though  not  necessary,  to  state  the  time  as  nearly 
as  possible,  at  least  in  an  indictm^ent  for  treason,  because  the  for- 
feiture of  lands  relates  to  the   tmie  when  the  offence  was    com- 
mitted, so  as  to  avoid  subsequent  alienations,  and  the  day  laid  in 
the  indictment  will,  after  a  general  verdict,  be  considered  as  cor- 
rect (e).     And  it  seems  that  where  there  are  several  offences,  and 
they  are  described  as  having  been  committed  on  such  a  day,  and 
on  divers  other  days   and  times  afterwards,  evidence   cannot  be 
admitted     to   prove    more  than    one  offence    prior    to     the   day 
named  (/).     But  where  an  offence    is   conmiitted   by  the  doing 
of  several  acts    at   separate  times,    they  may  be   stated  to   have 
been  done  at  the    same  time  ;  therefore  where,  on  a   prosecution 
under  the  statute   7  Geo.  3.  c.oO.  s 


Time. 
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1,    against  secreting  letters 


(a)  Per  Lavs^rence,  J.  in  9  East, 
1C2.  2  Inst.  318.  3  [nst.  230. 
9  State  Trials,  587.  Fost.  8,  9. 
1  Hale,  361.  2  Hale,  179.  244. 
291.  Hawk.  b.  2.  c.  23.  s,  88. 
c.  35.  s.  3.  0.25.  s.  81.  c.  46. 
s.  179,  180.  Com.  Dig.  Inrlict- 
luent,  G.  2.  Bac.  Abr.  Indict- 
ment, G.  4.  Burn,  J.  Indict- 
ment. Williams,  J.  Indictment, 
IV.  5T.B.  620.  Cro.  C.  C.  36. 
1  East  P.  C.  125.      2  Id.  513. 


1021.  1035.  2  Stark.  Rep.  224. 
1  Stark.  Rep.  54.  3  M.  &  S. 
548. 

(6)  Fost.  8,  9. 
125.     Kel.  16. 

(c)  2  East  P.  C. 

(d)  2  East  P.  C. 

(e)  1  Hale,  361.  2  Hale, 
179.  3  Inst.  330.  Bac.  Abr. 
Forfeitures,  D. 

(  f)  BuL  N.  P.  86.  1  Saund. 
24,'n.  1.     1  Stark.  Rep.  351. 


1  East  P.  0. 

513. 

1021.  1035. 
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Time.  containing  bank   notes,  it   appeared   that  a  bank   note  liad   been 

cut  in  two  parts,  that  the  parts  had  been  sent  at  different  times, 
and  at  different  times  had  been  secreted  by  the  prisoner,  the  in- 
dictment was  holden  good,  tlioiigh  it  stated  that  the  defendant,  on 
the  same  day,  secreted  the  letters  containing  the  divided  bank 
note  (a).  And,  in  an  indictment  for  high  treason,  overt  acts 
committed  at  different  times  may  all  be  laid  on  one  day  (b). 
And,  therefore,  upon  a  second  indictment,  the  defendant  may, 
by  proper  averments,  show  that  he  has  been  already  acquitted  of 
that  offence  upon  the  first,  though  the  two  indictments  allege  the 
offence  to  have  been  committed  on  different  days ;  for  it  would 
be  hard  indeed  if  the  prosecutor  might  vary  from  the  day  laid, 
for  the  purpose  of  conviction,  and  the  prisoner  could  not  do  the 
same  in  order  to  show  a  previous  acquittal  (c). 

But  if  the  indictment  lay  the  offence  to  have  been  committed 
on  an  impossible  day,  as  on  the  30th  day  of  February  or  31st  day 
of  June,  or  on  a  future  day,  this  will  be  as  objectionable  as  if  no 
day  at  all  had  been  inserted  (d).  So  the  indictment  will  be  insuf- 
ficient, if,  on  the  face  of  it,  the  same  offence  be  alleged  to  have 
been  committed  at  different  periods  (e),  or  on  such  a  day  as 
r  226  1  renders  it  repugnant  to  itself  (f).  And  no  defect  of  this  nature 
is  aided  by  verdict  (g).  And  though  the  precise  day  is,  as  we 
have  seen,  in  general,  not  necessary  to  be  proved,  yet  if  a  person 
be  charged  with  a  burglary  and  stealing  the  goods,  the  prosecutor, 
on  failing  to  prove  that  these  facts  were  committed  on  the  day 
laid  in  the  indictment,  cannot  be  admitted  to  prove  that  a  distinct 
larceny  was  committed  on  a  prior  day  {h). 


(a)  2  Leach,  575.  tober,  23  Geo.   3.   and  the  in- 

(b)  Fost.  8.  dictnient  was  found  in  August, 

(c)  2  Inst.  318,  319.     3  Inst.  23 Geo.  3.  and  the  oflence  was 
230.     2  Hale,  179.  really  conmiitted  I8th  October, 

(rf)  llast.  Ent.  263.     Moore,  22  Geo.  3.   the  conviction  was 

555.     IT.  11.316.     Hawk.  b.  2.  held  wrong. 

c.  23.  s.  «8.     Id.  c.  25.  s.  77.  (c)  1  T.  R.  316.     Hawk.  b.  2. 

!nurn,  J.  Indictment.     5   East,  c.  tTo.  s.  77. 

244.     In  Rex  u.  Goddard,  East.  (/)  Hawk.  b.  2.  c.  25.  s.  7. 

Term,  1781.  Russ.  &  Ry.  C.  C.  5  East,  244. 

4:i2,  note  a.  the  prisoner  was  in-  (</)  Id.  ibid, 

dieted  for  burglary  on  18th  Oc-  (/i)  2  Leach,  700. 


OP    THE    INDICTMENT. 


226 


In  setting  forth  the  time  when  facts  occurred,  as  well  as  place,         gcilicExt 
number,  quantity,  &c.   it  is  very  usual,  in  criminal  as  well  as  civil 
proceedings,  to  introduce  the  statement  under  what   is  termed  a 
videlicet,  or  scilicet,  as  "  that  afterwards,  to  wit,  on,  ^c.  at,  ^c." 
the  defendant  did,  &c.  or  a  fact  occurred,  which   it  is  thought 
proper  to  mention.     Lord  Hobart,  speaking  of  a  videlicet  says  (a), 
*'  that  its  use  is  to  particularize  that  which  was  before  general,  or 
to  explain  that  which  was  before  doubtful   or  obscure  ;    that  it 
must   not  be  contrary  to  the  premises,  and  neither  increase  nor 
diminish  but  that  it  may  work  a  restriction  where  the  former  words 
were  not  express  and  special,  but  so  indifferent  that  they  might 
receive  such  a  restriction,  without  apparent  injury."     Respecting 
the  use  of  this  mode  of  statement,  it  has  been  said,  that  where 
the  time  when  a  fact  happened  is  immaterial  and  it  might  as  well 
have  happened  at  another  day,  there,  if  alleged  under  a  scilicet, 
it  is  absolutely  nugatory,  and  therefore,  not  traversable  ;  and  if  it 
be  repugnant  to  the  premises,  it  will  not  vitiate,  but  the  scilicet 
itself  will  be  rejected  as  superfluous  and  void,  but  that  where  the 
precise  time,  &c.  is  material,  and  enters  into  the  substance  of  the 
description  of  the  otTence,  there  the  time,  &c.  though  laid  under 
a  scilicet,  is  conclusive  and  traversable,  and  it  will  be  intended  to 
be  the  true  time,  and  no  other,  and  if  impossible  or  repugnant  to       [    227     ] 
the  premises,  it  will  vitiate  (6).     Either  the  allegation  must  ex- 
actly correspond  with  the  fact,    or  it  may  vary ;  if  the  former  it 
will  be  well  laid  with   a  scilicet,  which  may  be  rejected  ;  and,  if 
the  latter,  though  the  scilicet  were  omitted,  evidence  of  a  different 
day,  quantity,  or  place,  may  be  admitted  (c).     Thus  in  indictments 
for  extortion,  or  taking  a  greater  sum   for  brokerage  than  is  al- 
lowed by  act  of  parliament,  though   the  sum  be  stated  without  a 
videlicet,  it  is  not  necessary  to  prove  it  with  precision  {d).     And, 
on   the  other  hand,  where  the  true  sum  must  be  set  forth,  it  will 
not  relieve  the  prosecutor  from    strict  proof  though  he  allege  a 
different  sum  under  a  scilicet  (e).     There  are,  however,  authori- 


(«)  Hob.   172.     5  East,  252.  (c)  Stark.  253,  4.     2  ed.    and 

see  also  2  Wils.  335.  see  1  Chitty  on  Pleading,  4th  cd. 

(6)  1  Bla.  Rep.  495.  2  Saund.  27G,  n.  (g). 

291,   note   1.       1   Saund.    169.  (rf)  6T.  R.  265.     1  Chitty  on 

1  Stra.  2.33.  2  Wils.  332.  6 T.  R.  Pleading,  4th  edit.  276,  note  (g). 

462.     3  Burr.  1730.      4  T.  R.  1  Esp.  Rep.  285. 

590.     4  Esp.  Rep.  152.    5  T.  R.  (c)  6  T.  R.  462.    4  T.  R.  590. 

71.     3  T.  R.  6a.     2  B.  &   P.  1  Chitty  on  Pleading,  4th  edit. 

113.  2Cauipb.231.  5  East,  244.  276,  u.  (g). 
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UsD    OF    A 
SCILICET. 


rjties  wluch  afford  an  inference  that  the  adoption  of  a  scilicet, 
will,  in  the  discription  of  a  contract,  excuse  the  party  from 
strict  proof,  when,  if  it  were  omitted,  it  would  be  other- 
wise (a). 


Description  of 
the  ofl'ciicc. 


We  come  now  to  consider  the  general  rules  relative  to  the  de- 
scription of  the  offence;  and  which  we  will  examine.  First,  as  to 
the  substantial  circumstances  which  it  is  necessary  to  state  in 
order  to  show  the  nature  of  the  crime  ;  and  next,  as  to  the  forma! 
allegations  and  terms  of  art  with  which  it  must  be  described  ; 
and  here  it  becomes  peculiarly  important  to  keep  in  view  the 
general  rules  we  have  already  stated,  relative  to  the  certainty 
required  in  an  indictment  (6). 


General    rules. 


[     228     ] 


It  is  a  general  rule  in  indictments,  that  the  special  manner  of 
the  whole  fact  ought  to  be  set  forth  with  such  certainty,  and  so 
specifically  that  it  may  judicially  appear  to  the  court,  that  the 
indictors  have  gone  upon  sufficient  premises  :  in  order  that  the 
court  may  know  what  judgment  is  to  be  pronounced  upon  con- 
viction, that  the  defendant  may  clearly  understand  the  charge  he  is 
called  upon  to  answer,  and  that  posterity  may  know  what  law  is 
to  be  derived  from  the  record  (c).  On  the  other  hand,  as  observed 
by  Mr.  Justice  Buller,  it  is  the  duty  of  a  good  pleader  not  to  clog 
the  record  with  unnecessary  matter,  and  thereby  throw  a  greater 
burlhen  of  proof  on  his  client  than  the  law  requires;  and  it  is 
still  more  his  duty  not  to  state  things  which  on  the  face  of  the  in- 
dictment are  repugnant,  inconsistent,  or  absurd  {d),  and  the 
statement  of  unnecessary  matter  is  censurable  and  dangerous. 
The  indictment  must  charge  the  crime  with  certainty  and  pre- 
cision, and  must  contain  a  complete  description  of  such  facts 
and  circumstances  as  will  constitute  the  crime,  a  statement  of  a 
legal  result  is  bad.  As  an  instance  of  this  rule  it  has  been 
holden,  that  an  indictment  for  escaping  from  prison  without  show- 
ing  the   original    cause   of   imprisonment,  is  not  maintainable  (e). 


(a)  3  T.  R.  67.  3  M.  &  S. 
173. 

{b)  Ante,  IG!),  &v.. 

(c)  2  Hale,  103,  01.  Hawk. 
b,  2,  c.  2.5.  s.  57.  Cro,  Eliz. 
147.  201.  «ac.  Ab.  Indiclniont, 
G.  1.     Coin.    Dig.  Indicfmcnt, 


G.  3.  5  T.  11.  G34.  5  East, 
250. 

(c/)  2  Leach,  GGO. 

((•)  2  Stra.  122G.  Hawk. 
1).  2.  c.  25.  s.  57.  Bac.  Ab.  lu- 
dictiiieut,  G.  1. 
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So    an    indictment  for  traitorously  coining  alchemy  like   to    the     ^'^^p^g^J.^'J^ 
current  coin  of  the  realm,  is  bad,  unless  it  show  the  particular       gkneral. 
kind  of  money  the   metal  was  intended   to  resemble  (a).     So,  in 
the  case  of  perjury,  it  is  necessary  to  set  out  the  oath  as  an  oath 
taken  in   a  judicial   proceeding  and   before  a  proper  person,    in 
order  to  see  whether  it  was  an  oath  which  the  court  had  jurisdic- 
tion  to  administer  (6).     And  in  the  prosecution  of  a  constable  for 
not  serving,  it  is  necessary  to   set   out  the  mode  of  his  election, 
because   if  he  was  not  legally  elected  to  the  office,  he  cannot  be 
guilty  of  a  crime   in  refusing  to  execute  its  duties  ;  and  in  an  in- 
dictment for   tlie  disobedience  of  a  justice's  order,  it  must  appear 
that    the  order  disobeyed   was  a   legal   one,    and   such   previous 
acts  as  were  the   foundation  of  the  magistrate's  authority  must  be 
recited,  or  at  least  referred  to  (c).     And  where  the  circumstances 
are  constituent  parts  of  the  offence  they  must  be  set  out,  but  where 
the  crime  exists  without  them,  they  may  be  alleged  in  aggravation, 
but  are  not  absolutely  requisite  (d).     And  it  is  a  general  rule  that 
where  the  act  is  not,  in  itself,  necessarily  unlawful,  but  becomes 
so  by  its  peculiar  circumstances   and   relations,  all   the  matters 
must  be  set  forth  in  which  its  illegality  consists  (e).     Thus,  in  an 
indictment  for  a  nuisance  in   the   erecting  an  inn,  some  circum- 
stances must  be  shown  which  render  it  a  nuisance  (f) ;  but  where      [     229     ] 
the  act  is  manifestly  an  offence,  as    for  keeping  a  house  of  ill- 
fame,  this  precaution  is  needless  (g). 

It  is  also  a  general  rule,  that  all  indictments  ought  to  charge  a 
man  with  a  particular  specified  offence,  and  not  with  being  an 
offender  in  general,  for  no  one  can  know  what  defence  to  make  to 
a  charge  which  is  thus  uncertain  ;  it  cannot  be  pleaded  in  bar  or 
abatement  of  a  subsequent  prosecution,  nor  can  it  appear  that 
the  facts  given  in  evidence  against  a  defendant  on  such  a  general 
accusation  are  the  same  of  which  the  indictors  have  accused  him, 


(a)  Hawk.  b.  2.  c.  25.  s.  57.  (e)  Hawk.  b.  2.   c.  25.  s.  57. 
Bac.  Abr.  Indictment.  Bac.    Abr.    Indictment,    G.  1. 

(b)  Cro.   Eliz.    137.      Cowp.  Cowp.  683. 

683.  (/)  Id.  ibid.  Palm.  368.  374. 

(c)  Cald.  183,  when  defect  in  2  Roll.  Rep.  345. 
this  respect  cured,  id.  536.  (g)  Hawk.  b.  2.    c.  25.   s.  57. 


(t/)  Cowp.  683.     5  Mod.    96.      Cowp.  683. 
Sec  post,  vol.  ii. 
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oJ*  cfFFFNCE^^N  "^^  ^^^'^  '^  judlciailv  appear  to  the  court  what  punishment  is  pro- 
G£NEiiAL.  per  upon  conviction  (a).  It  is,  therefore,  insufficient  to  charge 
the  defendant  with  liaving  spoken  false  and  scandalous  words  of 
the  mayor  of  a  certain  city  (b).  So  it  is  bad  to  accuse  him  with 
being  a  common  defaujer,  vexer,  or  oppressor,  of  many  men  (c), 
or  with  being  a  common  disturber  of  the  peace,  and  having 
[  230  ]  stirred  up  divers  quarrels  {d),  or  with  being  a  common  fore- 
staller  (e),  a  common  thief  (f),  or  with  being  a  common  evil 
doer  (g),  a  common  champertor  (A)  or  with  being  a  common  con- 
spirator, or  any  other  such  indistinct  accusation  (i) ;  and  an  indict- 
ment for  a  libel  must  set  forth  the  libel  itself  (k).  Upon  the  same 
principle,  in  an  indictment  for  obtaining  money  by  false  pretences, 
it  will  not  suffice  merely  to  state  that  the  defendant  falsely  pre- 
tended certain  allegations,  but  it  must  also  be  stated  by  express 
averment  what  parts  of  the  representation  were  false,  for  otherwise 
the  defendant  will  not  know  to  what  circumstances  the  charge  of 
falsehood  is  intended  to  apply  (/).  And  in  cases  of  indictments 
for  forgery  and  threatening  letters,  the  law  requires  an  exact  copy 
of  the  instrument  to  be  inserted  in  the  indictment,  in  order 
that  the  court  may  see  that  it  is  the  subject  of  forgery,  or 
threat,  within  the  meaning  of  the  statutes  (m).  The  principal 
exceptions  to  this  rule,  at  the  present  day,  are  the  cases  of  a 
common   barretor  (u),  and  scold  (o),  and  the    keeper   of  a  com- 


(a)  2  Hale,  182.  Hawk.  b.  2. 
c.  25.  s.  59.  Com.  Dig.  Indict- 
ment, G.  3.  Bac.  Abr.  Indict- 
ment, G.  1.  Cro.  C.  C.  37. 
0  T.  R.  754.  3  T.  R.  100,  1. 
Carth.  226. 

(b)  1  Roll.  Rep.  79.  2  Roll. 
Abr.  79.     2Stra.  699.     Hawk. 

b.  2.  c.  25.  s.  59.  Com.  Dig. 
Indictment,  G.  3.  Bac.  Abr. 
Indictment,  G.  1. 

(c)  2  Rol.  Abr.  79.  1  Mod. 
71.  2Stra.  848.  2  Stra.  1246, 
7.     2  Hale,  182.     Hawk 

c.  25.  s.  59. 
ment,  G.  3.     Bac.  Abr.  Indict- 
ment, G.  1. 

(d)  Id.  ibid, 

(e)  Moor,  302.  Hawk.  b.  2. 
c.  25.  s.  59.  Bac.  Abr.  Indict- 
ment, G.  1. 

(/)  Ibid.  id.     2  Rol.  Abr.  79. 


b.  2. 
Com.  Dig.  Indict- 


2  Hale,  182.     Cro.  C.C.  37. 

ig)  Hawk.  b.  2.  c.  25.  s.  59. 
Bao,  Abr.  Indictment,  G.  1. 

(A)  2  Hale,  182.  Hawk.  b.  2. 
c.  25.  s.  59.  Bac.  Abr.  Indict- 
ment, G.  I. 

(^■)  Id.  ibid. 

(k)  3M.  &  S.  116.  8  Taunt. 
16.9.     1  M.  &  S.  287. 

(/)  2  M.  &  S.  379. 

(//i)  2  Leach,  661.  See  post, 
234. 

(m)  6  T.  R.  752.  4.  Cro.  Jac. 
527.  6  Mod.  311.  2  Rol.  Abr. 
79.  1  Sid.  282.  2  Keb.  409. 
2  Stra.  1246.  2  Hale,  182. 
Hawk.  b.  2.  c.  25.  s.  59.  Com. 
Dig.  Indictment,  G.  3.  Bac. 
Abr.  Indictment,  G.  1.  Cro.  C 
C.  37. 

(o)  6  Mod.  311.  2  Stra.  1246. 
2  Keb.  109.  2  Hale,  182.  Hawk. 
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mon   bawdy-house  (a),    who    may  be   indicted    by  these    general      Description 

J  \    ■''  •'  -^  OF     OFFENCE     IN 

words,  without  setting  forth  any  particular  acts  of  barratry  or  general. 
scolding,  because  the  charges  include  in  their  nature  a  succession 
and  continuation  of  acts  which  do  not  belong  to  any  particular 
period,  but  form  the  daily  habit  and  character  of  the  individual 
offending;  and  upon  the  same  principle  it  seems  an  indictment 
merely  charging  the  defendant  with  keeping  a  common  gaming- 
house would  be  good  (b) ;  but  in  the  case  of  an  indictment 
against  a  common  barretor,  though  it  may  be  general,  the  pro-  [231  ] 
secutor  must  give  the  defendant  notice  before  the  trial  of  the 
particular  instances  that  are  meant  to  be  proved  (c). 

Another  general  rule  relative  to  the  mode  of  stating  the  offence 
is,  that  it  must  not  be  stated  in  the  disjunctive,  so  as  to  leave  it 
uncertain  what  is  really  intended  to  be  relied  upon  as  the  accusa- 
tion (d).  Thus  an  indictment  stating,  that  the  defendant  mur- 
dered, or  caused  to  be  murdered,  or  that  he  murdered,  or  wounded 
is  bad,  because  uncertain  (e).  So  to  say  that  the  defendant 
forged,  or  caused  to  be  forged  an  instrument  (/);  that  he  erected, 
or  caused  to  be  erected  a  nuisance  (g) ;  that  he  carried  and  con- 
veyed, or  caused  to  be  carried  and  conveyed,  two  persons  having 
the  small  pox,  so  as  to  burthen  the  parish  of  Chelmsford  (A),  is 
not  sufficiently  positive. 

It  is  also  a  general  rule  that  the  charge  should  be  expressed 
'positively,  and  not  with  a  "  that  whereas"  or  by  way  of  recital  (^). 
Thus    an    indictment    for  not  obeying   an   order  of  justices   if 


b.  2.  c.  25.   s.  59.     Cora.  Dig.  (/)  5  Mod.  137.   lSalk.342. 

Indictment,  G.  3.      Bac.  Abr.  371.     8  Mod.  32.      Stra.  747. 

Indictment,  G.  1.  Cro.C.C.37.  900.     1   Burr.  S99.      Dick.   J. 

(a)  1  T.  R.  754.  Distress,  411. 

lb)  1  B.  &:  C.  272.  ig)  2  Stra.  900.     2  Sess.  Cas. 

(c)  Hawk.  b.  2.  c.  25.  s.  59.  25. 

4  T.  R.  754.     2  T.  R.  58G.  Qi)  1  Sess.  Cas.  307. 

(cZ)  See    ante,    174.       Hawk.  \i)    1    Sess.    Cas.    159.   41G. 

b.  2.  c.  25.  s.  57.     5  Mod.  137,  2  Sess.  Cas.  3.  8.     2  Stra.  900. 

8.     Bac.  Abr.  Indictment,  G.  1.  1  Salk.  371.  3  Mod.  53.   Hawk. 

Com.   Dig.   Indictment,    G.   3.  b.  2.  c.  25.  s.  60.     Bac.  Ab.  In- 

Cro.  C.  C.  40.    Burn,  J.  Indict-  dictment,  G.  1.     Cro.  C.  C.  41. 

ment,  IX.  2  Lord   Raym.    13G3.     1  Burr. 

(e)  Id.  ibid.  400. 
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GEN  URAL.  mere  matter  of  inducement  is  stated,  it  will  be  good  by  way  of 
recital  (b) ;  nor  must  the  charge  be  stated  argumentatively,  but 
alleged  in  express  and  positive  language  (c).  Above  all^  it  is 
essential  that  the  charge  should  not  be  repugnant  nor  incon- 
sistent with  itself,  for  the  law  will  not  admit  of  absurdity  and 
contradiction  in  legal  proceedings  (c?).  Thus,  if  an  indictment 
charge  the  defendant  with  having  forged  a  certain  writing,  whereby 
one  person  was  bound  to  another,  the  whole  will  be  vicious,  for 
it  is  impossible  any  one  can  be  bound  by  a  forgery  (e).  So  if  it 
state  that  the  defendant  disseised  the  prosecutor  of  land,  when  it 
appears  that  he  had  no  freehold  whereby  he  could  be  disseised, 
or  that  the  former  entered  peaceably  upon  the  latter,  and  then  and 
there  forcibly  disseised  him,  or  charge  the  prisoner  with  fe- 
loniously cutting  down  trees,  which  is  only  a  trespass,  the  in- 
dictment will  be  insufficient  (f).  And  a  relative  pronoun,  refer- 
ing  with  equal  uncertainty  to  two  antecedents,  will  make  the  pro- 
ceedings bad,  in  arrest  of  judgment  («),  So,  an  indictment  for 
forging  a  bill  of  exchange,  stating  it  as  directed  to  John  King, 
by  the  name  and  addition  of  John  Ring,  Esq.  will  be  defective, 
and  cannot  be  cured  by  the  evidence  (A).  But  where  the  con- 
tradictory or  repugnant  expressions  do  not  enter  into  the  substance 
of  the  oflence,  and  the  indictment  will  be  good  without  tiiem, 
they  may  be  rejected  as  surplusage  as  may  be  seen  hereafter  (2). 
It  is  also  laid  down,  that  where  the  repugnant  matter  is  incon- 
sistent with  any  preceding  averment,  it  may  be  rejected  as  su- 
perfluous (/:);  but  where  the  objectionable  words  are  not  con- 
tradicted by  any  thing  which  goes  before,  but  are  merely  irrecon- 
cileable,  with  some  subsequent  allegation,  they  cannot  be  thus 
rendered  neutral  (I),    And  it  is  laid  down  (w),  that  where  a  matter 


(a)  2  Lord  Rayni.  1363.  (g)  1  Leach,  87. 

(/>)  2  Lord  Kayni.  920.  (/*)  2  Leach,  590. 

((•)  1  Salk.  375.  (i)  As    to  repngnant    matter, 

(d)  ILawk.  b.  2.  c.  25.  s.  G2.  and  surplusage  in  general,  see 
Bac.  Abr.  Indictment,  (j!.  1.  5  East,  254,  and  1  Cbitly  on 
Burn,  J.  Iiulicnient,  IX.  Cro.  Plea<lini,',  4th  edit.  190.210,  1 1. 
C.C.  41.     2  Leach,  (WO.  (/■)  Gslb.  C.  P.   131,  2.     Co. 

(e)  Id.   ibid.     3   Mod.    104.  Lit.  303.  b.     3  East,  142. 
2  Show.  400.  (0  5  East,  254,  5. 

(/)  Alleyn,  50.    Hawk.  b.  2.  (w/)  5  East,  257. 
c.  25.  s.  «2.     iJac.  Abr.  Inihct- 
inent,  G.  1. 
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is  capable  of  different  meanings,  that  will  be  taken  by  the  court  ^J^^J^p^^^E^'^ifr 
which  will  support  the  proceedings,  and  not  that  which  would  general. 
defeat  them  ;  but  it  must  be  clearly  capable  of  two  significations, 
for  the  court  cannot,  to  support  the  indictment,  arbitrarily  give 
it  a  meaning  with  which  the  use,  habits,  or  understanding  of  man- 
kind would  plainly  disagree;  where,  however,  it  is  evidently 
ambiguous,  it  does  not  seem  to  clash  with  any  rule  of  construc- 
tion applied  even  to  criminal  proceedings  to  construe  it  in  that 
sense,  in  which  the  party  framing  the  charge  must  be  under- 
stood to  have  used  it,  if  he  intended  his  accusation  to  be  con- 
sistent. 

Presumptions  of  law  need  not  be  slated  (a),  neither  need  facts 
of  which  the  court  will  ex  officio  take  notice  {b). 

It  is  not  necessary  to  state  «  conclusion  of  lazo  resulting  from 
the  facts  of  a  case,  it  suffices  to  state  the  facts  and  leave  the  court 
to  draw  the  inference  (c) ;  and  therefore  an  indictment  on  the 
15  Geo.  2.  c.  28.  s.  3.  for  uttering  counterfeit  money,  having  at  » 
the  same  time  other  counterfeit  money  in  the  custody  of  the  pri- 
soner, need  not  allege  him  to  be  a  common  utterer,  because  in 
such  case  the  statute  says  that  the  offender  shall  be  deemed  a 
common  utterer,  which  is  consequently  a  mere  conclusion  of 
law(c?).  The  usual  conclusion  of  an  indictment  for  murder, 
**  and  so  they  the  said  defendants  murdered,  &c,"  as  hereafter 
observed,  is  not  an  exception  to  this  rule  (e). 

Neither  is  it  necessary  to  state  mere  matter  of  evidence,  which 
the  prosecutor  proposes  to  adduce,  unless  it  alters  the  offence  > 
for  if  so,  it  would  make  the  indictment  as  long  as  the  evidence  (/). 
And  upon  this  principle  it  has  been  held,  that  an  indictment 
charging   the   defendants  with  conspiring  "  by  divers  false  pre- 


(o)  See  4  M.  &  S.  105.  2  Wils.  {d)  2  B.  &  P.  127.    2  Leach, 

147;  and  see  the  cases  in  1  Chit.  942,  4th  ed.  850.    Russ.  &.  Ky. 

on  Pleading,  4th  edit.  204,  5.  C.  C.  5.    S.  C.  1  East,  P.  C.  183 ; 

{b)  See  the  cases  on  this  sub-  and   see  Russ.   <^'  My.  C.  C.  7. 

jeet,  1  Chit,  on  Pleading,  4th  ed.  2  Leach,   C.  C.   938,  4th   edit. 

196   to  203;    and   see   case   in  Russ.  &  Ry.  C.  C.  29.  S.  C. 

Russ.  &  Ry.  C.  C.  488.  (e)  See  post,  243. 

(c)  2  Leach,  941.  (/)  1  Stra.  139. 140.  Fost.194. 
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GENERAL,  and  to  cheat  and  defraud  hmi  thereof,  is  sulhcient,  without  settnig 
forth  the  particular  means  or  pretences  (a).  And  in  stating  matter 
of  aggravation  the  distinction  seems  to  be,  that  where  the  aggra- 
vating matter  cannot  be  made  the  subject  of  a  distinct  charge,  it 
may,  though  not  stated,  be  shewn  on  the  trial,  but  where  it  may 
another  proceeding  must  be  adopted  (b). 

In  general,  all  matters  of  defence  must  come  from  the  defend- 
ant, and  need  not  be  anticipated  or  stated  by  the  prosecutor  (c). 
In  an  indictment  for  disobedience  of  a  justice's  order,  it  need  not 
be  averred  that  the  order  was  not  revoked ;  nor  is  it  necessary  to 
negative  the  commission  of  a  higher  offence  {d).  And  it  is  never 
necessary  to  negative  all  the  exceptions  which  by  some  other  sta- 
tute than  that  which  creates  the  offence,  might  render  it  legal,  for 
these  must  be  shewn  by  defendant  for  his  own  justification  (e). 
Thus  an  indictment  for  a  misdemeanor  against  a  receiver  of  stolen 
goods,  need  not  aver  that  the  principal  has  not  been  convicted  (/'). 
We  shall  hereafter  consider  when  it  is  necessary  to  negative  the 
exceptions  in  a  statute  in  an  indictment  thereon  {g). 

Facts  which  lie  more  peculiarly/  zcithin  the  defendant's  than  the 
prosecutor's  knowledge,  need  not  be  shewn  with  more  than  a  cer- 
tainty to  a  common  intent.  Thus  in  an  indictment  against  a  pub- 
lic officer  for  a  breach  of  duty,  it  is  sufficient  to  state  generally 
he  is  such  officer,  without  setting  forth  his  appointment  to  the 
office  (Ji).  Nor  where  a  public  officer  is  charged  with  a  breach  of 
duty,  in  certain  acts  within  the  limits  of  his  office,  is  it  necessary 
to  state  they  were  within  his  knowledge,  for  this  will  be  inferred 
from  the  nature  of  the  trust  reposed  in  him  (/). 

Notice  and  re-  If  notice  be  necessary  to  raise   the  duty  which  the  defendant  is 

**"?'*  23*^     1      »^'eged   to    have    broken,  it    should,  of  course,  be   averred  ;  but 


{a)  2  B.  Jfe  A.   204.     C  T.  B.  ig)  Post,  28.3,  and  see  for  fnr- 

C28.  Leach,  C.  L.  274,  last  edit,  ther  elucidation  of  this  principle 

{b)  1  Stra.  140.  in  civil  casea,   1  Chit,  on  Tlcad. 

(c)  5  T.  11.  04.  2  Leach,  580.  4tli  edit.  205  to  207. 

{d)  2  East,  19,  20.  (/O  5  T.  K.  (507.    Hawk.  b.  2. 

(e)  2  Burr.  103(>.  1  Bla.Ilcp.  c.  25.  s.  112.    Post,  vol.  n.  257, 

230.  2  Leach,  580.  note. 

(/)  2  Leach,  579.  (')  -^T-  B.  C07. 
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M'here  knowledge  must  be  presumed,  and  the  event  lies  alike  in     Description 
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the  knowledge  or  all  men,  it  is  never  necessary  either  to  state  or 
prove  it  (a).  This  rule  has  indeed  already  been  partially  considered 
when  observing  that  facts  which  lie  peculiarly  in  the  defendant's 
knowledge,  need  not  be  stated  (6).  Where  a  constable  is  in- 
dicted for  not  following  upon  hue  and  cry,  it  must  be  alleged  that 
notice  was  given  him  (c).  If  a  request  or  demand  is  necessary  to 
complete  the  offence,  it  must  be  stated  ;  thus  in  an  indictment 
for  the  disobedience  of  a  justice's  order,  it  is  necessary  to  state 
that  the  defendant  was  requested  to  perform  the  order,  and  at  all 
events  that  it  was  served  on  him  {d). 

Where  an  evil  intent  accompanying  an  act  is  necessary  to  con-       [    Q33     ] 
stitute  such  act  a  crime,  the   intent  must  be  alleged  in  the  indict-  "nteiit. 

ment  and  proved.  Thus  where  a  libel  has  not  been  published, 
but  merely  sent  to  the  prosecutor,  it  is  necessary  to  state  in  the 
indictment  that  it  was  sent  to  him  with  an  intention  to  provoke 
him  to  a  breach  of  the  peace;  so  where  a  letter  containing  a 
libel  is  sent  to  the  wife,  the  indictment  ought  to  allege  it  was  sent 
with  intent  to  disturb  the  domestic  harmony  of  the  parties  (e) ; 
and  in  an  indictment  on  the  43  Geo.  3.  c.  58.  where  the  intent 
laid  in  several  counts,  was  to  murder,  to  disable,  or  do  some 
grievous  bodily  harm,  and  the  intent  found  by  the  jury  was,  to 
prevent  being  apprehended,  it  was  held  bad,  and  that  the  intention 
should  be  stated  according  to  the  fact  (f);  so  in  burglary,  if  the 
entry  be  alleged  to  have  been  made  with  intent  to  commit  a  spe- 
cific felony,  the  indictment  will  not  be  supported  by  evidence  of 
an  entry  with  intent  to  commit  another  kind  of  felony  (g).  It  is, 
usual,  therefore,    in   these  cases,  to  lay  the  same   fact  wiih  dlf-  ■ 

ferent  intents,  as  one  count  for  a  burglarious  entry,  with  intent 
to  steal  the  goods  of  P.  D.  and  another  count  for  the  same  entry 
with  intent  to  kill  and  murder  him  (h).  If  an  indictment  omit  to 
state  that  defendant  committed  the  burglary  Toith  intent  to  steal,  8cc. 
the  defendant  may  be  convicted  of  the  burglary,  if  the  larceny  be 


(a)  5  T.  U.  621.  (e)  2  Stark.  Rep.  1^45. 

(6)  Ante,  231.  (/)  Russ.  &  Ry.  (".  C.  3(55. 

(c)  Cro.  Eliz.  054,  5.  (g)  1  Hale,  50 L.  2  !iast  P.  C. 

(d)  8  East,  52,   53.  1  T.  R.      514.   2  Leach,  774.  702. 
316.     Cald.  554.  (A)  2  Kast  P.  C.  515/ 

Vol.  I.  P 
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18  necessary  to  constitute  the  otience,  it  must  be  alleged  m  every 
material  part  where  it  so  constitutes  it ;  and  where  an  indictment 
for  presenting  a  forged  order  to  W.  L.  treasurer,  &c.  pretending 
it  was  genuine,  and  obtaining  from  W.  L.  under  it  o£'4  10s.  6d. 
after  charging  that  the  prisoner,  with  intent  to  cheat,  &.c.  the  trea- 
surer presented  the  order,  and  that  he  knowingly,  &c.  pretended 
it  was  a  genuine  order,  proceeded  "  and  so  the  jurors,  &c.  say, 
that  the  prisoner,  on  the  day  and  year,  &c.  at,  &c.  did  obtain  the 
said  sum  of  jE4  Ws.  6dJ"  but  the  intent  to  cheat  and  defraud 
W.  L.  was  not  stated  in  that  part  of  the  indictment,  nor  was  the 
obtaining  charged  to  have  been  effected  knowingly  and  designedly, 
the  indictment  was  held  bad  (6).  Where  the  act  is  in  itself  un- 
lawful, an  evil  intent  will  be  presumed,  and  need  not  be  averred, 
and  if  averred,  is  a  mere  formal  allegation  which  need  not  be 
proved  by  extrinsic  evidence  (c).  Thus,  in  an  indictment  for  se- 
ditious words,  it  need  not  be  shown  that  they  were  uttered  with 
intent  to  alienate  his  majesty's  subjects,  for  it  is  manifest  they  have 
that  tendency  (d).  And  it  is  not  necessary  to  prove  the  whole  in- 
tention as  stated  in  the  indictment,  if  it  be  divisible,  it  will  suffice 
to  prove  that  necessary  to  constitute  the  offence ;  and  on  an  in- 
dictment charging  an  assault,  with  intent  to  abuse  and  carnally 
know,  the  defendant  may  be  convicted  of  an  assault  with  an  in- 
tent to  abuse  simply  (e).  So  where  a  libel  is  stated  to  have  been 
published  with  intent  to  defame  certain  magistrates,  and  also  to 
bring  the  administration  of  justice  into  contempt,  it  is  sufficient 
to  prove  a  publication  with  either  of  those  intentions (y). 


o»^ 


Setting  forth  When  it   is    necessary   to  set  forth  an  instrument,  or  writing, 

written  iustru-  .  i  •         i  • 

ments,  as  in    case    of  forgery   or   threatening   letters  (g),  it  may  be  pre- 

faced by  the  words,  *'  to  the  tenor  following"  or  "  in  these 
words,''  or  "  as  follows,  *  or  "  in  the  words  and  figures  follozving," 
for  though    the  setting  forth  the  instrument  by  the  tenor  which 


(a)  Eiiss.  &  Ky.  C.  C.  445.  Ry.  C.  C.  207. 

(b)  1  8tark.  Rep.  390.    Ituss.  (d)  2  Ld.  Rayiu.  879. 
&  Ry.  C.  C.  317.  S.  C.  (e)  3  Stark.  62. 

(c)  6  East,  474.      See   post,  (/)  3  Stark.  35. 

vol.  iii.  875,    in  cases  of  Hbels.  (g)  2Lcach,  G61.  G  East,  418 

1  B.  cV  P.  186,  7.    and  Russ.  &  to  426. 
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imports  an  accurate  copy  (a),  has  been  considered  to  be  most  tech- 
nical, yet  it  has  been  holden  that  '' as  follows,"  is  equivalent  to 
the  words,  "  according  to  the  tenor  following  "  or  "  in  the  words 
and  figures  following^'  and  that  if,  under  such  an  allegation,  the 
prosecutor  fail  in  proving  the  instrument  verbatim,  as  laid,  the 
variance  will  be  fatal  (6);  and  unless  the  indictment  by  these,  or 
similar  expressions,  profess  to  set  out  a  copy  of  the  instrument 
in  words  and  figures,  it  will  be  invalid  (c).  It  would  be  improper 
to  state  in  these  cases,  or  in  an  indictment  for  a  libel,  that  the 
writing  was  "  to  the  effect  following  {d),"  or  "  to  the  substance 
following  (e)."  There  is  no  judicial  decision  that,  in  an  indict- 
ment for  forgery,  the  purport  and  the  tenor  should  both  be  stated. 
Purport"  means  the  substance  of  an  instrument  as  it  appears  on 
the  face  of  it  to  every  eye  that  reads  it ;  tenor  means  an  exact 
copy  of  it  {f).  The  words  "  in  manner  and  form  following,  that 
is  to  say,"  do  not  profess  to  give  more  than  the  substance,  and 
are  proper  in  an  indictment  for  perjury  (g);  but  the  word  "afore- 
said," binds  the  party  to  an  exact  recital  (Ji).  In  forgery,  the  in- 
dictment may  run,  that  the  prisoner  forged  a  paper  writing,  statin^ 
what  it  was  (i),  to  the  tenor  and  effect  following,  &c.  {k)  An 
exact  copy  (/)  of  the  instrument,  in  words  and  figures  (m),  must 
then  be  set  forth  to  enable  the  court  to  see  that  it  is  one  of  those 
instruments  the  false  making  of  which  the  law  considers  as 
forgery  («)  ;  and  if  the  instrument  be  in  a  foreign  language,  it 
must  be  translated  (o) ;  and  the  same  rule  applies  to  indictments 
for  threatening  letters  {p).  But  in  setting  forth  even  the  tenor  of 
an  instrument  a  mere  variance  of  a  letter  will  not  vitiate,  provided 
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(a)  2  Leach,  660,  1.  3  Salk. 
225.  Holt,  347,  8,  9,  350.  425. 
11  Mod.  96,  7.    Doug.  193,  4. 

(6)  1  Leach,  78.  2  Leach,  660. 
661.  2  East  P.  C.  976.  2  Bla. 
Rep.  787. 

(c)  2  Leach,  597.  660,  1. 

{d)  2  Salk.  417.  600.  11  Mod. 
78. 84, 5. 1  Marsh.  522.  6  Taunt. 
169.   S.C. 

(c)  3  B.  &  A.  503.  3  M.  &  S. 
115. 

(/)  2  Leach,  661. 

Ig)  1  Leach,  192.  Dougl. 
193,  4. 

(/«)  Id.  ibid.    Dougl.  97. 


{i)  Russ.  &  Ry.  C.  C.  50. 

{k)  2  Leach,  660,  1, 

[l)  2  Leach,  624.  2  East  P. 
C.  928.  977. 

{m)  1  Leach,  78.  145.  2  East 
P.  C.  976. 

{%)  2  Leach,  624.  657.  661. 
2  East  P.  C.  975.  See  post, 
vol.  iii. 

(o)  7  J.  B.Moore,  1.  3  Brod. 
&  Bing.  201.  Russ.  &  Ry.  C.  C. 
473.  S.C. 

{p)  2  East  P.  C.  976.  1  Marsh. 
522.  6  East,  418.  See  post, 
vol.  iii. 
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another  of  a  different  meaning  ;  thus,  in  an  indictment  for  forging 
a   bill  of  exchange,  the   tenor  was  "  value  receivd,"  the  bill  as 
produced  in  evidence,  was  '*  for  value  reiceved,"  and  the  judges 
upon   the  reserved    question  were   of   opinion    that   the   variance 
f     235     ]      was   not  material,   because   it    did    not   change    one  word    into 
another,    so   as   to    alter    the   meaning  (a).     And  in    an  indict- 
ment  for  perjury,  it  was  assigned  for  perjury   that    the  defend- 
ant swore  he  "  undertood  and  believed,"    instead    of  "  under- 
stood,"   and  the    mistake    was   held    to  be   immaterial  {h),   and 
where  in  setting   forth  a  libel  the  word  *^  not"  was  inserted  for 
*'  nor"  the  variance  was  held  immaterial  (c) ;  but  "  William"  for 
"  Wm."    is    a  fatal  variance  {d).      When    the  purport  may  be 
adopted  instead  of  tenor,  it  is  not  necessary  to  state  the  matter 
with    such  verbal   accuracy,    as   the  former  term   merely  signifies 
substance,  while  the   latter  imports  an  exact  copy  (e).     But  if  the 
paper  forged    does  not  on  the  face  of  it  appear  to  be  that  which 
the  indictment  states  it  purports  to  be,  the  proceedings  will  be 
invalid  (f).     In   stating   a  libel   or  perjury  it  is  necessary  only  to 
set  forth   so  much  of  the  matter  as  renders  the  offence  complete; 
provided  the   part  omitted  does  not  in  any  way  alter  the  sense  of 
that  which  is  set  out  (g).     In  stating  a  libel,  with  the  omission  of 
a  reference,  from  which   on   reading  the  libel  it  appeared  to  be  a 
quotation,  the  variance  was   held   fatal  (h).     In   stating  a  libel  or 
perjury,  where  different  parts  of  the  written  instrument  not  fol- 
lowing each   other,  are  set   forth  in  the  same  count,  they  should 
not  be  professedly  stated  continuously,  and  as  immediately  follow- 
ing each  other ;  for  if  they  be  so  stated,  and  a  part  should  not  be 
proved,  the  whole  count  will  fail ;  the   proper  course  is  to  allege 
that  "  in  one  part  of  which  affidavit  or  libel,  there  were  and  are 
the  words  following,  &c."  and  in  another  part  thereof,  the  words 
following,  &c.  (i) 

Statemont  of  It  is  frequently  necessary,  in   the  description  of  an  offence,  to 

•liiantity,    kind,  .  ,  i  •     i  i       i  r    i  i 

and  value  of  pro-  state  the  quantity,  number,  kmd,  and  value  of  the  personal  property 
P^'ty. 

(a)  1  Leach,  145.  to  p.  859. 

(6)  1  Leach,  133.    Doug.  193,  (e)  2  East  P.  C.  983. 

191.  (  f)  Dougl.  300. 

(c)  2  Salk.  GGO.     3  Salk.  224.  (7)  See  post,  vol.  iii.  875,  (a). 

2  Marsh.  98.  (h)  5  B.  &  A.  615. 

(//;    3    .Stark,   on   Evid.  App.  (/)  2  Canipb.  134. 
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wiiich  is  essential  to  the  constitution  of  the  offence,  or  necessary  to     Description 
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the  right  understanding  of  the  indictment  (a).     In  this  statement, 
certainty,  to  a  common  intent,  as  it  is  technically  termed,  is  gene- 
rally sufficient,  which   seems  to  mean  such  certainty  as  will  enable 
the  jury  to  decide  in  case   of  theft,  whether  the  chattel  proved  to 
have  been  stolen,  is  the  very  same  with  that  upon  which  the  indict- 
ment is  founded,  and  show  judicially  to  the  court  that  it  could  have       L     ^^"     J 
been  the  subject-matter  of  the  offence  charged,  and  thus  secure  the 
defendant  from  any  subsequent  proceedings,  for  the  same  cause 
aft€r  a  conviction   or  acquittal.     And  in  general,  at  least  as  great 
a   degree    of   certainty   is  required  in    an  indictment  respecting 
goods,    as  in  trespass,    for  what  will  be  defective  in  the    latter, 
will    be    still    more    material   in   the   former  (b).      Where    the 
number    or    quantity    of    any    property    should    be    stated,    it 
should  be  so  done  with  certainty  (c) ;  thus  an   indictment   for  re- 
grating,  &c.    stating  that   defendant  regrated  "  a  great  quantity" 
of  goods.  Sec.   will   be   bad  (^).     So  an    indictment  for  stealing 
twenty  sheep   aivd  ewes  is  bad,  because  the  number  of  each  sort 
is  not  stated  (e).     So  it  is  bad  to  say  felouice  Jurutus  est  oves  or 
columbas,  without  expressing  their  number  (y)  ;  but  an  indictment 
for  murder  with   stones  need  not  state   the   number  of  them(g). 
An  indictment  stating  that   defendant   stole    "  six  handkerchiefs" 
is  supported  in  evidence,  though  the  handkerchiefs  were  in  one 
piece,  the  pattern  designating  each  handkerchief,   and   thus  being 
described  in    the  trade  as  so  many  handkerchiefs  (/«).     It  is  not 
necessary  to  prove  the  whole   of   the    property  stated,    if  by  the 
rejection  of  the  part  not  proved  the  offence  would  be  complete ; 
and  on  an  indictment  for  embezzling  one  pound  notes,  and  other 
monies,  &c.  describing   them,  though  the  evidence  be  that  other 
property  than  that  described  was  embezzled,  yet  if  it  be  proved 
that  one  pound  notes  were  embezzled  it  will  suffice  (0.     So  in  an 
indictment  for  usury  it  is  not  necessary  to  state  the  exact  sum  laid 


(a)    2   Hale,    182,  3.      Bac.  (d)  I  East,  583.    1  Ld.  Rayni. 

Akr.  IndictincBt,  G.  3,     Hawk.  473. 
b.  2.  c.  25.  s.  74.     Hum,  J.  lu-  (e)  2  Hale  P.  C.  182. 

dictment,  IX.  (/)  Id.  183. 

(A)  2  Hale,   183.  (.9)  13  Price,  172. 

(c)  See  the  cases  collected  on  (h)  1  Ily.  &  Moo.  C.  C.  25. 

this   point,   in  case  of  Larceny,         (i)  Kuss.   &    Ky.  C.  C.  303, 

post,  vol,  iii.  and  sec  3  JVI.  Ov  t?,  048. 
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extortion    to    prove  the    precise  sum   alleged  to   nave   been  ex- 
torted (Z*) ;  but  if  the  whole  property  stated  be  necessary  to  con- 
stitute   tlie    offence,    the    whole    must    be    proved    as    stated  (c). 
The  description  of  the  property  itself  should  be  with   certainty ; 
thus  an  indictment  that  the  defendant  took  and  carried  away  such 
a  person's  goods  and  chattels,  without  shewing  what  in  certain,  as 
one  horse,  one  cow,  &,c.  is  not  good  {d).     And  in  an  indictment 
on  the  9  Geo.  I.e.  'IQ..  it  was  held  necessary  that  it  should  state 
the  species  of  the  cattle  wounded  or  injured,  and  stating  that  the 
prisoner  wounded   certain  cattle  was  insufficient  (e).     So  an  in- 
dictment against   a    bankrupt   for  concealing  his    effects,  stating 
part  of  the  effects  concealed  to  be  "  100  other  articles  of  house- 
hold furniture,"  and  **  a  certain  debt  due  from  one  A.B.  to  the 
said  prisoner  to  the  value  of  .£20  and  upwards"  was  held  bad  (/). 
In  an  indictment  for  larceny  of  bank  notes,  it  seems  sufficient  to 
describe    them  as  "   bank  notes,"  without  adding  for   the    pay- 
raeui  of  money  (g).       An    indictment   for   horse-stealing   should 
give  the  animal   stolen  one  of  the   descriptions   mentioned   in  the 
statute,  and  stating  it  was  a  colt,  without  saying  it  was  a  horse  or 
a  mare  would  not  suffice  (k).     An  indictment  for  stealing  a  dead 
animal  should  state  that  it  was  dead  (/).     The  description    of  the 
properly,  at  least  as  to  part  of  it,  must  be  borne  out  in  evidence, 
and  a  variance  would  be  fatal,  stating  that  the  prisoner  embezzled 
"  one  pound  eleven  shillings,"  without  shewing  in  evidence   it  was 
a  one  pound   note  and  eleven  shillings,  or  any  part  of  it  in  silver, 
would  be  bad  (A').     In  an   indictment  on  the  black  act   9  Geo.  1. 
c.  22.  (repealed  by  4  Geo.  4.   c.  54.)  stating  that  the  defendant 
maimed   certain  cattle,  to  wit,  a  mare,  it  was  held  necessary  to 
prove  that  the  cattle  maimed  was  a  mare(/);  and  in  larceny  for 
stealing  a  live  animal,  evidence  cannot  be  given  of  stealing  a  dead 


(a)  6T.  R.  2G5.                        '  (y)  3  M.  &  S.  547,  8  ;  and  see 

(b)  1  Ld.  Kavm.  149.    G  T.  R.  post,  vol.  iii.  947. 

2G7.                  "  (k)  Russ.  &  Ry.  C.  C.  41G. 

(c)  Semb.   Russ.  &  Ry.  C.  C.  (i)  Russ.    &  Ry.  C.  C.  497. 
274.  1  Carr.  N.  P.  Rep.  128. 

(d)  2  Hale,  182,  and  see  the  (A)  Russ.  &  Ry.  C.  C.  335; 
cases,  post,  vol.  iii.  947.  Larceny,  and  see  id.  403. 

(t>)  Rnss.  &  Ry.  C.  C.  258.  (/)  Russ.  &  Ry.  C.  C.  258. 
(/)  Ibid.  274. 
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one  (a).     But   in  the  case  of  murder,  if  the  act  of  the  prisoner.      Description 
and  the  means  of  the  death  proved,  agree  in  substance  with  those 
alleged,  a  mere  variance  in  tlie  description  of  the  instrument  used 
will  be  immaterial  {b).     Upon  an  indictment  for  having  in  pos- 
session a  die  made  of  iron  and  steel,  proof  of  a  die  made  of  either 
material  is  sufficient  (c).     Where  the  property  is  of  a  nature  to 
warrant    that    description  it  should   be  termed   "  the  goods  and 
chattels"  of  the   owner,  and  without  these,  or  equivalent  words, 
the   indictment  will  be   defective  ((^).     On  the  same   principle  it 
should  be  averred  to  be  "  of  the  monies"  "  of  the  cattle,"  &c. 
when  those  terms  apply,  at  all  events,  if  these  words  be  unneces- 
sary, they  might  be  rejected  as  surplusage,  and  it  is  best  to  insert 
them  (e).     We  have   already  considered   how  the  prosecutors  and 
otiier  third  persons  names  are  to  be  stated,  and  it  will  be  unneces- 
sary here  to  repeat  it  (f).   Where  the  value  is  essential  to  constitute 
the  offence,  it   must  be  stated  ;  thus  in  the  case  of  theft,  the  value 
must  be  shown,  that  it  may  appear  whether  the  ofiTence  is  grand 
or  petit  larceny (ff.       In  stating  larceny  of  pound  notes,  or  money, 
it  seems  the  value  of  them  should  be  stated  ;  stealing  "  ten  pounds 
in  monies  numbered"  without  more,  would  be  bad  (A).    It  is  usual, 
though  not  absolutely  necessary  in  an  indictment  for  murder,  to 
set  forth   the  value  of  the  instrument  by  which   the  death  was 
eflfected,    because   it   is   regularly  forfeited  as  a  deodand  (i).     In 
general  it  is  not  necessary  to  prove  the   precise  value  as  stated, 
provided  the  value  proved  when  necessary  to  be  stated,  is  sufficient 
to  constitute   the  offence.     Where  value  to   a  particular  amount 
is  essential  to  constitute  the  offence,  and  the  value  is  ascribed  to 
many  articles  collectively,  the  offence  must  be  made  out  as  to 
every  one  of  those  articles,  for  the  grand  jury  has  only  ascribed 
that  value  to  those  articles  collectively  {k). 

We  have  now  to  consider  the  technical  phrases  and  terms  of  art        [     239     1 

to  be  used  in   the  description  of  the  offence.     There  are  some   P^  '''®  technical 

^  language  of  stat- 


ing the  offence. 


(a)  Rnss.   &  Ry.  C.  C.  497.  C.  .'331.   Russ.  <fe  Ry.  C.  C.  407. 

1  Carr.  N.  P.  Rep.  128.  (h)  Russ.  &  Ry.  C.  C.  482. 

(6)  See  cases,  pest,  vol.  iii.  834.  (e)  2  Hale,     185.      Burn,   J. 

(c)  Russ.  (S:  Ry.  C.  C.  282.  Indictment,  IX.     Post,  vol.  iii. 

id)  Cro.  Eliz.  490.  734. 

(e)  I  Leach,  408.  (k)  Russ.  &r  Ry.  C.C.  274; 

(/)  8co  ante,  211  to  217.  and  see  1  Saund.  28G      2  Sauud. 

Q)  2  Hale,  18,5.     1  Hule  P.  379,  4th  edit. 
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Technical      terms,  which  are  so  appropriated  by  the  law  to  express  the  pre- 
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cise  idea  which  it  entertains  of  the  offence,  that  no  other  terms, 
however  synoninious  they  may  seem,  are  capable  of  doing  it, 
while  there  are  other  expressions,  which,  though  usual,  are  not 
necessary  to  be  inserted.  Of  the  latter  description  is  the  induce- 
ment, which,  in  cases  of  treason  and  felony,  usually  precedes 
[  240  ]  the  statement  of  the  crime,  that  the  prisoner  "  not  having  the  fear 
of  God  before  his  eyes,  but  being  moved  and  seduced  by  the  in- 
stigation of  the  devil,"  perpetrated  the  crime  for  which  he  is  in- 
dicted, for  there  is  no  authority  to  show,  that  the  omission 
would  be  material  (a);  and  where  the  common  law,  or  a  statute, 
forbids  the  doing  of  a  thing,  the  doing  it  wilfully  is  indictable, 
though  without  any  corrupt  motive,  and  consequently,  it  need 
not  in  such  case  be  averred  {b). 

The  words  "  with  force  and  arms,"  anciently,  "  vi  et  armis" 
were,  by  the  common  law,  necessary  in  indictments  for  offences 
which  amount  to  an  actual  disturbance  of  the  peace,  or  consist, 
in  any  way,  of  acts  of  violence  (c);  but  it  seems  to  be  the  better 
opinion,  that  they  were  never  necessary  where  the  offence  con- 
sisted of  a  cheat,  or  non-feazance,  or  a  mere  consequential  in- 
jury (d).  Formerly,  they  were  followed  by  the  words  "  videlicet 
baculis  cultelUs  arcubus  et  sagittis"  (e).  But  the  stat.  27  Hen.  8. 
c.  8.  reciting,  that  several  indictments  had  been  deemed  void  for 
want  of  these  words,  when  in  fact  no  such  weapons  had  been 
employed,  enacted,  "  that  the  words,  vi  et  armis  videlicet  cum 
baculis  culteUis  arcubus  et  sagiitis"  shall  not  of  necessity  be  put 
in  any  indictment  or  inquisition.  Upon  the  construction  of  this 
statute,  there  seems  to  have  been  entertained  very  great  doubts, 
whether  the  whole  of  the  terms  were  intended  to  be  abolished  in 
all  indictments,  or  whether  the  words  following  the  videlicet,  were 
alone  excluded.  Many  indictments  for  trespasses  and  other 
wrongs    accompanied  with    actual  violence,    have    been   deemed 


(«)  Burn,  J.  Indictment,  IX.  Cro.  C.  C.  42. 
C  East,  472,  3,  4.  (d)  7  T.  R.  4,  .5.     1  Keb.  052. 

(J})  4  T.  R.  457.  Poph.  2()«.     Hawk.  b.  2.  c.  25. 

(c)  Cro  .lau.  472,  3.    2  Hale,  s.   DO.     Bac.    Abr.   Indictment, 

1H7.     Hawk.   b.  2.  c.  25.  s.  00.  G.  I. 
Bac.   Abr.     Indictment,    G.  G.  {(•)  Hawk.  b.  2.  c.  25.  s.  00. 
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insufficient  for  want  of  the  words  "  with  force  and  arms  {a)  f 
and  on  the  oiher  hand,  the  court  has  frequently  refused  to  quash 
the  proceedings  where  they  have  been  omitted  (b) ;  and  the  last 
seems  to  be  the  better  opinion,  for  otherwise  the  terms  of  the 
statute  appear  to  be  destitute  of  meaning.  It  seems  to  be  gene- 
rally agreed,  that  where  there  are  any  other  words  implying  force, 
as  in  an  indictment  for  a  rescue,  the  word  "  rescued,"  the  omission 
of  vi  et  armis,  is  sufficiently  supplied  (c).  But  it  is,  at  all  times, 
safe  and  proper  to  insert  them,  whenever  the  offence  is  attended 
with  an  actual  or  constructive  force,  or  affects  the  interests  of  the 
public  {d). 

Tlie  term,  "  unlazofully"  which  is  frequently  used  in  the 
description  of  the  offence,  is  unnecessary,  wherever  the  crime 
existed  at  common  law,  and  is  manifestly  illegal  (e).  So  it  has 
been  adjudged,  that  it  need  not  be  used  in  an  indictment  for 
a  riot,  because  the  illegality  is  sufficiently  apparent,  without 
being  expressly  averred  (/).  But  if  a  statute,  in  describing  an 
offence  which  it  creates,  uses  the  word,  the  indictment  founded 
on  the  act  will  be  bad,  if  it  be  omitted  (g) ;  and  it  is,  in  ge- 
neral, best  to  insert  it,  especially  as  it  precludes  all  legal  cause 
of  excuse  for  the  crime  (/<). 

The  word  "  knowingly"  or  "  well  knowing,"  will  supply  the 
place  of  a  positive  averment,  that  the  defendant  knew  the  facts 
subsequently  stated  {i).      It  is  absolutely  necessary  to  constitute 
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(a)  2  Lev.   221.     1  Sid.    140.  Bac.   Abr.   Indictment,     G.   1. 

1  Bulst.    205.        1    Keb.     101.  Cro.  C.  C.  38. 

2  Keb.  154.  if)  2  Rol.  Abr.   82.     Hawk. 
(Jb)  1  Lev.  126.     2  Bulst.  208.  b.  2.  c.  25.  s.  96.  Bac.  Abr.  In- 

3  P.  VVms.  464.  498.  dictment,  G.  1 .     Cro.  C.  C.  43. 
Xc)  Cro.  Jac.    345.     2  Bulst.  {y)  Hawk.   b.  2.  c.  25.  s.  96. 

208.      3  I*.  Wms.   464.   Hawk.  Bac.  Abr.    Indictment,     G.   1. 

b.  2.   c.  25.  s.  90.  n.  16.     Bac.  Cro.   C.  C.  43.     Sed  qucere  see 

Abr.  Indictment,  G.  1.  2  Marsh.  362. 

(d)  Cro.  Car.  377,  8.     Hawk.  (/<)  See  4  M.  &  S.  274. 

b.  2.  c.  25.  s.  90.     Bac.  Abr.  (i)  2  Stra.   904.     Com.   Dig. 

Indictment,  G.I.     Burn,  J.  In-  Indictment,  G.   6.      See  Buss, 

dictment,  IX.     As  to  the  words  &  lly.  C.  C.  317.      1  Stark.  C. 

"force  and  arms"  see  4  Burr.  N.P.  390;  and  see   ante,  222, 

2557,  8,  et  alii.  223,  as  to  the  statement  of  de- 

(c)  Hawk.   b.  2.   c.  25.  s.  96.  fcudaut's  evil  intent. 
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Technical       ffullt,  as  in  indictments   for   uttering  forged  tokens,  or  oilier  at- 
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tempts  to  defraud,  or   for  receiving  stolen  goods,  and  ottences  ot 
[     242     ]      a    similar    description  ;    but    if   notice  or  knowledge  be  unne- 
cessarily   stated,     the   allegation    may  be    rejected,    as    surplu- 
sage (a). 

There  are  certain  terms  which  are  usually  inserted  in  the  part 
of  the  indictment  we  are  now  examining,  which  mark  out  the 
colour  of  the  offence  with  precision,  and  which  are  absolutely 
necessary  to  determine  the  judgment  (6).  Thus  every  indictment 
for  treason  must  contain  the  word  "  traitorously  (c) ;"  every  in- 
dictment for  burglary,  "  burglariously  (d) ;"  and  "  felotiiousli/" 
must  be  introduced  in  every  indictment  for  felony  (e).  And  these 
words  are  so  essential,  that  if  the  word  feloniously  be  omitted 
in  an  indictment  for  stealing  a  horse,  it  will  be  only  a  tres- 
pass (/),  or  a  misdemeanor  of  which  the  defendant  may  be  con- 
victed under  such  indictment  (g).  In  case  of  treason  against  the 
king's  person,  the  offence  must  also  be  laid  against  the  duty  of 
the  defendant's  allegiance  (A) ;  and  the  word  "  naturar  is  gene- 
rally added,  if  he  is  born  w  ithin  the  realm,  and  omitted  if  he  is 
an  alien  and  only  resident  in  England  ;  but  it  does  not  seem,  in 
any  case,  necessary  to  state  more  than  the  term  "  allegiance"  in 
general  {i).  The  word  <*  traitorously"  having  been  well  laid  to 
the  statement  of  the  treason   itself,    it  is  not  necessary  to  state 


(a)  2  East,  452.  G.  1.     Cro.  C.  C.  37.     Burn,  J. 

(b)  3  Inst.  15.  Carth.  319.  Indictment,  IX.  Williams,  J. 
2  Hale,  172.  184.  4  Bla.  Com.  Indictment,  IV.  Russ.  &  Ry. 
307.     Hawk.  b.  2.  c.  25.  s.  55.  C.  C.  62. 

1  East  P.  C.   115.     Bac.  Abr.  (/)   2  Hale,  184.     Bac.  Abr. 

Indictment,  G.  1.      Com    Dig.  Indictment,  G.  1.  Cro.  C.  C.  37. 

Indictment,  G.  6.     Cro.  C.  C.  (g)  Cald.  400,  1. 

37.  (h)  3  Lev.  396.     7  Co.   5,    6. 

(o)   Id.  ibid.  Skin.  442.    Carth.  319.    4Mod. 

{(l)  4  Co.  39.  40.     5  Co.  121.  165.     Hawk.  b.  2.   c.  25.   s.  55. 

Cro.  Eliz.  920.     2  Hale,    172.  Coin.   Dig.   Indictment,    G.   6. 

184.       Bac.    Abr.  Indictment,  Bac.   Abr.    Indictment,    G.  1. 

G.  1.     Com.  Dig.    Indictment,  4  Bla.  Com.  307. 

G.  6.     Cro.  C.C.  37.     Burn,  J.  (i)   Eost.  186.     2  Salk.    633. 

Indictment,  IX.  1  Hale,  59.  69.  77.  92.     7  Co. 

<e)    2  Hale,  171.    184.     Cro.  5,  6.     Hawk.  b.  1.   c.  17.  s.  5. 

EUz.  193.     5  Co.  121.     Hawk.  I  East  P.  C.  115.     4  Harg.   St. 

b.  2.   c.  26.   s.  55.     Com.  Dig.  Tr.   700.     4  Mod.    163.     Dyer, 

G.  6.     Bac.  x\br.   ludiclmcni,  145. 
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every  overt  act  to  have  been  traitorously  committed  (a).     In  in-       Technicai 
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dictnients  for  inferior  treasons,  as  those  which  relate  to  the  coin,       r     ^^^  '  J 

it  is  usual  to  lay  the   offence  to  have  been  felonioiislif  as  well  as 

iraitorousli/  committed ;  but  there  is  no  authority  which  renders 

this  essential.     It  is,  however,  always  proper  to  lay  petit  treason 

in  this  way,  as  well  as  to  state  in  conclusion,  that  the  defendant 

did  traitorously  and  feloniously  kill  and  murder,    because  then, 

though   he  be  acquitted  of  the  petit  treason,  he  may  be  convicted 

as  for  a  common  murder  {h).     If  these  phrases  appear  in  any  part 

of  the  indictment  it  will  suffice  so  that  they  by  the  mode  of  insertion 

shew  that  the  offence  was  complete  ;  therefore  in  an  indictment 

for  embezzlement,  it  is  sufficient  to  state  in  the  conclusion  of  the 

indictment,  that   the   defendant /e/o^uows/y    did   steal,  take,   &c. 

thoutrh    the  word  "  feloniously"    be  not   inserted  in  the   former 

part  of  the  indictment,  before  the  word  "  embezzlement"  (c). 

The  crime  of  murder,  which  is  next  in  point  of  degree,  has, 
as  well  as  treason,  terms  peculiarly  appropriate  to  its  own  de- 
scription. Like  other  felonies,  the  word  "feloniously"  must  be 
inserted  (d).  As  a  conclusion  from  the  facts  averred,  it  must  be 
stated,  that  so  the  defendant  feloniously  of  his  malice  afore- 
thousht  did  kill  and  murder  the  deceased ;  for  without  the  terms 
*'  maUce  aforethought,"  and  the  artificial  phrase  murder,  the  in- 
dictment will  be  taken  to  charge  manslaughter  only  (e).  Where 
the  death  arises  from  any  wounding,  beating,  or  bruising,  it  is 
said,  that  the  word  "  struck"  is  essential  (/),  and  the  wound  or 
bruise  must  be  alleged  to  have  been  mortal ;  nor  is  the  latter 
word  supplied  by  the  allegation,  which  is  at  all  times  necessary, 
that  the  deceased  died  in  consequence  of  the  violence  inflicted 
upon  him  (g).     The  allegation  that   the  person  murdered  was,  at 


(a)  2  Salk,  683.  4  Harg.  St.  Indictment,  G.  6.  Bac.  Abr.  In- 
Tr.  701,  2.     lEastP.  C.ilG.  dictment,  G.   1.      4  Bla.  Com. 

(b)  Fost.  328,  9.  2  Hale,  184.  307.  1  East  P.  C.  345.  Cro.  0. 
Cro.  C.  C.  37.  C.  37.    Burn,  J.  Indictment,  IX. 

(c)  Buss.  &  By.  C.  C.  G2.  Williams,  J.  Indictment,  IV. 

(d)  Cro.  Eliz.  193.  (/)  1  Bulst.  184.     5  Co.  122. 

(e)  Fost.  424.  Yelv.  205.  3  Mod.  202.  Cro.  Jac.  G55. 
2  Hale,  184.  Cro.  Jac.  283.  Palm.  282.  2  Hale,  184.  6,  7. 
1  Bulst,  144.     Dyer,  69,  a.  261.  Hawk.  b.  2.  c.  23.  s.  82. 

Cro.  Eli/.  920.  Kel.  124.  1  Hale,  (</)  1    Leach,   96.      Kcl.  125. 

450,466.    2  Hale,  187.     Hawk.  2  Hale,  186.     llawk.  b.2.  c.  23. 

b.  2.  c.  2-3.  s.  05.     Com.   Dig.  s.  82.     Cro.  C.  C.  38. 
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Technical       the  time,  in    the   king's  peace,  is   sufficient  to  shew  that  he  was 
a  tJriUsh  subject  (a). 

So  also  in  indictments  for  rapes,  the  words  "  feloniously  ra- 
vished" and  "  carnally  knezo"  are  necessary ;  nor  is  the  want  of 
the  former  supplied  by  the  insertion  of  the  latter  (b).  And 
£  244  ]  though  some  have  inclined  to  tliink,  that  the  words  "  carnally 
knew"  are  not  absolutely  necessary,  it  would  certainly  be  very 
unsafe  to  omit  them  (c).  And  in  an  indictment  for  an  unnatural 
crime,  the  words  of  the  statutes  taking  away  clergy,  must  be  fol- 
lowed {d).  So  also  in  all  indictments  of  mayhem,  the  words 
"  feloniously  did  maim"  must  of  necessity  be  inserted  (c). 

The  essential  words  in  an  indictment  for  burglary,  are  "  fe- 
loniously and  burglariously  broke  and  entered  the  dzc'elling-Jiouse 
in  the  night-time,"  about  a  named  hour  (/).  And,  besides  these 
requisites,  the  felony  committed  or  intended,  must  be  set  forth 
in  technical  language  (g)  ;  so  in  an  indictment  for  simple  larceny, 
the  words  *'  feloniously  took  and  carried  away  the  goods,"  or 
"  took  and  led  uieay  the  cattle,"  are  necessary  iji) ;  and  in  case 
of  robbery  from  the  person,  the  words  "  feloniously  and  against 
the  mil,"  must  be  introduced ;  and  it  is  usual  to  aver  a  putting 
in  fear,  though  this  does  not  seem  to  be  requisite  {i).  And  the 
word  "  violently"  M-as  formerly  regarded  as  essential,  but  has  been 
holden  not  to  be  necessary"  (/c).  And  feloniously,  and  piratically, 
are  both  necessary  in  an  ijulictmeut  for  piracy  (/}. 


(«)  Russ.  &  Ry.  C.  C.  294. 

(b)  1  Hale,  628.  2  Hale,  184. 
Co.  Lit.  124,  u.  p.  2  Inst.  180. 
1  East  P.  C.  447.  (-'oni.  Dig. 
Indictment,  G.  G.  l>ac.  Abr. 
Indictment,  G.  1.  Hawk.  b.  2. 
C.25.  S.5C.     Cro.  C.  C.  37. 

(c)  1  East  P.  C.  448. 

Id)  Tost.  424.  Co.  Ent.  351  b. 
3  Inst.  50.  Hawk.  b.  1.  c.  4. 
S.2.  5  Eliz.  c.  17.  3  c^t  4  W.  (fe 
M.  c.  U.  s.  2. 

(e)  3  Inst.  118.  Hawk.  b.  2. 
c.  23.  s.  17. 18.  77.  Hawk.  b.2. 
c.  25.  s.  55. 


(/)  4  Co.  39  b.  1  Hale,  549, 
550.  2  Hale,  184.  Hawk.  b.  2. 
c.  25.  s.  55.  Com.  Dig.  Indict- 
ment, G.  6.  Bac.  Abr.  Indict- 
ment, G,  1.     Cro.  C.  C.  37. 

(r/)  1  Hale,  550. 

(h)  1  Hale,  504.  2  Hale,  184. 
Bac.  Abr.  Indictment,  G.  1. 
Cro.  C.  C.  37. 

(i)  3  Inst.  C8.  Fost.  128. 
1  Hale,  534.     2  East  P.C.  783. 

{k)  2  East  P.  C.  784. 

(/)  Hawk.  b.  I.  c.  37.  s.  15. 
3  lust.  112. 
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There  are  also   some   misdemeanors  which  require    to   be   de-       Tpcnmc\t 
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scribed  with  particular  language.     Thus  common    barretors  and 

scolds  must  be  indicted  as  such  (a)."     The  word  "  riot"  must  be 

inserted  in  all  indictments  for  rioting,  and  maintained  in  all  in-       L     245     J 

dictnients  for  maintenance  (b),    and  "  with  strong  hand"  in  an 

indictment  for  a  forcible  entry  (c). 

The  words  "  wickedly,  maliciousli/,  of  his  own  z&icked  and 
corrupt  mind,  being  a  person  of  evil  disposition,  S^c"  are  in 
general  mere  matter  of  aggravation,  and  not  material  (d).  But 
where  an  act  must  be  done  with  a  particular  intent,  in  order  to 
render  it  criminal,  an  evil  intention  must  be  averred  upon  the 
record  (e) ;  and  we  have  already  seen  what  would  be  a  variance  in 
the  statement  of  the  intent,  and  when  it  is  advisable  to  insert 
counts  to  meet  the  case  in  this  respect  (/). 

In  the  conclusion   of  the  indictment,  or  each  count,  there  are  Conclusion  of 

the  Ludictmeat. 
several    sentences  in   common   use,  which  do  not  seem  to  be  at 

all  material.  Of  this  description,  are  "  to  the  great  damage  of 
the  party'  particularly  injured  by  the  offence,  "  to  the  evil  ex- 
ample of  all  others"  (g),  and  "to  the  great  displeasure  of  Al- 
mighty God  ;"  and  though  it  is  usual  to  conclude  an  indictment 
for  treason  "  contrary  to  defendant's  allegiance ;"  yet,  it  will 
suffice,  if  that  allegation  be  in  the  body  of  the  indictment  (A). 
But  the  words  "  to  the  common  nuisance  of  all  the  liege  subjects 
of  our  lord  the  king"  seem,  according  to  the  better  opinion,  to  j-  246  3 
be  necessary  in  all  indictments  for  common  nuisances  («'),  and 
against  scolds  and  barretors  (k).  The  words  "  in  contempt  of  our 
said  lord  the  king  and  his  lazes,"  are  frequently  used  in  indict- 
ments  in    superior   courts,  in  informations   of  obtrusion,  and  m 


(a)  6  Mod.  11.  178.  213.  239.  but  they  seem  improper. 
Com.  Dig.  Indictment,  G.  G.  </i)  Comb.  259. 

(b)  1  Wils.  325.  (i)  2  Stra.    688.      Com.  Dig. 

(c)  8  T.  R.  357.  Indictment,  G.  6.  It  is  said,  if 
(rf)  6  East,  472.  the  indictment  conclude  to  the 
(e)  Ante,   233.      6  East,  473.  damage   of    divers    subjects,    it 

2  East  P.  C.  1021.     Andr.  162.  will  be  insufficient.      Cro.  Eliz. 

(  /■)  Ante,  233.  148. 

(g)  2  Ld.  Raym.  1462.     It  has  (k)  2  Stra.  1246,  ace.     Hawk. 

been   usual    to    add   the   words  b.  2.  c.  25.  s.  59,  contra, 
"in  the   like    case    offending," 
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Conclusion,  actions  upon  statutes,  but  they  have  been  frequently  omitted,  and 
the  proceedings  held  valid  («).  And  there  seems  to  be  no  other 
authority  to  prove  the  necessity  of  their  insertion  in  any  case, 
than  the  fourth  Year  Book  of  Henry  the  Sixth,  where  it  is  ad- 
mitted to  be  necessary  in  an  action  on  a  penal  statute  (b).  In 
general,  therefore,  in  indictments  for  oifences  at  common  law, 
they  may  be  safely  omitted. 

Every  indictment,  except  for  mere  nonfeazance,  must  conclude 
against  the  -peace  of  the  king,  in  whose  reign  the  offence  was  com- 
mitted ;  because  all  crimes  which  are  the  subjects  of  a  criminal 
prosecution,  are  injurious  to  public  peace  and  order,  and  the 
injury  done  to  the  commonwealth  is  considered  as  done  to  the 
sovereign  (c).  Therefore  an  indictment  for  felony  must  contain 
this  averment  (d).  And  it  is  laid  down,  that  every  ir.dictment  on 
a  statute,  whether  for  a  nonfeazance  or  a  direct  injury,  must  have 
these  words  ;  and  therefore  an  indictment  for  using  a  trade,  with- 
out having  served  an  apprenticeship,  under  the  statute  of  Elizabeth, 
will  be  bad,  if  they  are  omitted  (e) ;  and  in  an  indictment  for 
stealing  articles,  the  stealing  of  which  is  made  felony  by  statutes  ; 
and  in  this  case  the  laying  the  offence  to  have  been  against  the 
form  of  the  statute,  will  not  supply  the  defect  {/).  But  in  indict- 
ments which  alleged  mere  nonfeazance  at  common  law,  these 
words  need  not  be  inserted  (g).  When  they  are  necessary,  it  is 
[  247  ]  also  requisite  to  state  the  peace  to  be  the  king's,  for  the  words 
"  against  the  peace"  alone,  will  not  be  sufficient  (h).  The  con- 
clusion contra  pacem,  shows  sufficiently  that  the  prisoner  was  a 
British  subject,  on  an  indictment  for  murder  abroad  {i) ;  and 
where  an   indictment  tried  at  the  Summer  Assizes,    1820,  stated 


Cro.C.  C.43. 


(a)  2  Rol.  Abr.  82.  Hawk 
b.  2.  0.  25.  s.  i)5.  Bac.  Abr.  In 
dictment,  G.  9. 

(b)  Id.  ibid. 

(c)  Cro.  Car. 
Cro.  Jac.  527. 
3  Salk.  190. 
Hawk.  b.  2.  c.  25.  s.  92 
Abr.  Indictment,  G.  7. 
Dig.  Indictment,  G.  6. 
C.  C.  42.  Burn,  J.  Indictment, 
IX.  Williams,  J.  Indictment, 
IV.     2  B.  t'i;  C.  507. 


377,    8. 

6  Mod. 

2    Hale, 


584. 
128. 
188. 
Bac. 
Com. 
Cro. 


(^OBuss.  &Ily.  C.  C.176. 

{(')  2  Hale,  188.  2Ld.  Rayni. 
1034.  Cro.  Jac.  527.  11  Mod. 
53.  Fortes.  127.  6  Mod.  128. 
3  Saik.  190.  Bac.  Abr.  Indict- 
nieat,  G.  7,  in  notes.  Cro.  C.  C. 
43. 

(/)Riiss.  &llv.C.  C.  176. 

((/)  Fortes.  131.  1  Vent.  108. 
111. 

(/t)  2  Hale,  188.  Cro.  C.  C. 
43. 

(i)  Russ.  &  By.  C.  C.  294. 
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that  the  defendant  "  ow  lOlh  July,  in  the  fourth  year  of  the  reign      Conclusion. 

of  King  George  the  Fourth"  stole  a  mare,  against  the    peace  of 

our  lord  the  now  king,  it  was  considered  the  words  "  fourth  year 

of  the"  might  be  rejected   as    surplusage,    the    words  "  against 

the  peace,"  &c.  shewing    the  mistake  was  in   the  year,  and  not 

in  the  reign  (a). 

When  the  offence  was  committed  in  a  reign  preceding  that  in 
which  the  indictment  is   presented,  it  must   conclude  against  the 
peace  of  the  late  sovereign  ;  and  if  it  merely  conclude   generally 
against  the  peace  of  our  lord  the  king,  it  cannot  be  supported  (6). 
But  if  the  party  be  indicted  in  a  former  reign,  the  proceedings  will 
be  good  in  the  time  of  his  successor ;  for  the  death  of  the  king  does 
not  abate  them  (c).     If  the  offence  take  place  partly  in  one  reign 
and  partly  in  another,  as  if  a  weir  be   built   in  the  reign  of  one 
king,  and  continued  in  that  of  another,  the  indictment  must  con- 
clude against  the  peace  both  of  the  late  and  the  present  sovereign, 
or   it  will   be    altogether  bad  {d).     So,  if  an   indictment  be   for 
compassing   the  king's  death,  and   one  of  the  overt  acts  be  the 
actual  murder  of  the  king,  the  conclusion  should  be  "  against  the 
peace  of  our  late  lord  the  king,  and  also  against  the  peace  of  our 
lord  the  now  king"  (e) ;  but  if  it  be  laid  against  the   peace  of  the 
late  king,  when  three  kings  have  been   previously  mentioned,  the 
general   conclusion  will   not  vitiate  (/).      And  though   the  crime 
occurred  altogether   in  a  reign  preceding,  if  the  indictment  con- 
clude "  against  the  peace  of  the  late  and  of  the  present  king," 
the  latter  words  may  be   rejected   as  surplusage  (g).     And  where 
an    indictment  for  a  rape,    stated  to  have    been   committed  on 
9th  March,   1  Geo.  4,  concluded  *'  against  the  peace  of  our  said 
late  lord  the  king,"  it  was   held    that   the  word  "  late"  might  be 
rejected   as   surplusage  A). 


(a)  Russ.  &  Ry.  C.  C.  431.  Hawk.  b.  2.  c.  25,  s.  93.     Bac. 

lb)  3  Burr.  1903.   2  Hale,  189.  Abr.  Indictment,  G.  7.     Cro.  C. 

Hawk.  b.  2.  c.  25.    s.  93.     Bac.  C.  43.     Williams,  J.  Indictment, 

Abr.  Indictment,  G.  7.    Hum,  J.  IV. 

Indictment,  IX.      Williams,  J.  (e)  Kel.  11. 

Indictment,  IV.  (/)  2  Ld.  Raym.  879. 

(c)7Co.  30,  1.     Dalt.  J.  184.  (i/)  Cro.  Jac.   377.      2  Hale, 

2  Hale,  189.     Cro.  C.  C.  43.  189. 

(d)  Yelv.  GO.     Rex  v.  Taylor,  (A)  Russ.  &  Ry.  C.  C  415. 
2  B.  &  C.  507.       2  Hale,    1U9. 
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After  the  words  "  against  the  peace  of  our  lord  the  king,"  the 
indictment,  at  common  law,  usually  concludes  with  "  his  crown 
and  dignity,"  though  their  omission  would  be  immaterial  (a). 


Of  several 
counts. 


[    249 


It  is  frequently  advisable,  when  the  crime  is  of  a  complicated 
nature,  or   it   is  uncertain  whether  the  evidence  will  support  the 
higher  and  more  criminal  part  of  the  charge,  or  the  charge  pre- 
cisely as  laid,  to  insert  two  or  more   counts  in  the  indictment. 
This  practice  indeed  is  the  more  necessary,  because,  though   the 
petit  jury  may  find   the  prisoner  guilty  of  a  part,  and  acquit  him 
of  the  residue,    the  grand  jury  cannot   separate    the   parts  of  a 
count,  but  must  either  find  a  true  bill,  or  throw  out  the  whole ; 
while  they  may  find  some  whole  count,  and  reject  others  from  the 
indictment  (b).      Thus  where   circumstances  render   the  evidence 
dubious,  it  is  usual  to  join  a  count  for  feloniously  breaking  out, 
with  larceny  in  a  dwelling-house  (c).     For  the  same  reason,  it  is 
usual   to  add    to   an   indictment   under  the  39  Geo.  3.  c.  85,  for 
embezzlement,  a  count  for  stealing  at  common  law  (d).     -And,  in 
an  indictment  for  burglary,  to  insert  one  count  for  a  burglarious 
entry  with    intent  to  steal  the  goods  of  A.  B.  and  stealing  them, 
and   another  count   for   the  same  burglary  with   intent    to    steal 
the  goods  of   another  person,    and  sometimes  a    third   or  more 
for  a  burglary,  with   intent  to   kill   and    murder  (e).      And   no 
doubt   can  now  be   entertained,  that  this   course   is   as  legal  as 
it  is  advantageous ;    for    it    is  even   no   objection,   either    upon 
demurrer,  or   upon   arrest  of  judgment,    that    separate   offences 
]      of  the  same  nature    are   joined    against  the   same  defendant,  as 
we  shall    see    more  particularly  hereafter  (/).      And    the   only 
mode  of    objecting  to  a  joinder  of    such    offences    in    case    of 
felony,  is   by  an    application   to  the  court  to   quash  the  indict- 


(o)  Comb.  258.  2  Rol.  Abr. 
82.  2  Hale,  188.  Hawk.  b.  2. 
0.25.  s.  94.  Bac.  Abr.  Indict- 
ment, G.  Cro.C.  C.43.  Burn,  J. 
Indictment,  IX.  Wilhanis,  J. 
Indictment,  IV. 

(6)  5  East,  304.  2  Canipb.  134. 
684,   5.      2  Leach,   708.      Sed 


vide  3  T.  B.  106.     8  East,  41. 

(c)  Cro.C.  A.  27. 

((/)2Leacb,  1103. 

(e)  2  East  P.  C.  515,  and  see 
2  Stark.  C.  N.  P.  489. 

(/)  3  T.  R.  100,  7.  1  Leach, 
510,11.     8  East,  41. 
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ment  before  plea,  or  to  compel  the  prosecutor  to  elect,  which         Several 

t  I  11  •  1  r      ,  ,•  COUNTS. 

charge  he  will  try  in  a  subsequent  stage  of  the  proceedings.     But 
the  court  will  only  listen  to  such  a  request  in  cases  of  felony,  &c. 
and  when  they  see  that  the  charges  are  actually  distinct,  and  may 
confound  the   prisoner,  or  distract   the  attention  of  the  jury  (a) ; 
and  they  will  not  listen   to  it  in  a  case   of  misdemeanor;  and  it 
is   the   common    practice   to  receive  evidence   of   several    libels, 
and  of  several  assaults  under  the  same   indictment  (6).     However, 
where  the  indictment  comprehends  several   distinct  misdemeanors 
charged  against    different  persons,  it    may  be  a  good  ground  of 
application  to  the  discretion  of  the  court  to  quash  the  indictment, 
on  account  of  the  inconvenience  which  might  result  at  the  trial 
from  joining  different  counts  against  different  offenders  (c\     The 
introduction  of  several  counts,  therefore,  which    merely  describe 
the  same  transaction  in  different  ways,  cannot  in  general  be  made 
the  subject  of  objection  ;  for  the    defendant   can   neither  demur, 
apply  to  the  court  to  relieve  him,  or  move  in  arrest  of  judgment. 
It  seems  also  to  follow  from  these  principles,  that  every  separate 
count  should  charge  the   defendant,  as   if  he  had   committed   a 
distinct  offence,  because  it  is  upon  the  principle  of  the  joinder  of 
offences,  that  the  joinder   of  counts  is   admitted  (^);  and  to  the 
supposed  second  or  third   offence   in  each  count  should  be  pre- 
fixed a  statement,  that   the  jury  super  sacramentum  siium  nlteriiis 
prasentantie).     Nor  will  the  defect  of  some  of  the  counts  affect 
the  validity  of  the   remainder,  for  judgment  may  be  given  against 
the  defendant  upon  those  which  are  valid  (/);  though  in   a  civil 
action,  if  one  part  of  the  declaration  be  ill,  and  the  jury  find  enti  e 
damages,  the  judgment  must  be  arrested;  and  the  reason  of  this 
distinction  is,  that  in  the  latter  case  the  jury  find  entire  damages, 
and  the  court   cannot   apportion    them ;  whereas,  in    the    former, 
the  court    themselves  regulate    the  severity  of  the  sentence,    and 
can  do  so  according  to  their   discretion   upon   those   parts   of  the 


(«)  3T.  R.  10f>,  7.     1  Leach,  (0  Holt,  687.     4  St.  Tr.  G8G. 

510,  11.    8  East,  41.    Post,  253.  fi  St.  Tr.  App.  56.     2  Salk.  632. 

(6)  See   Lord   Eilenborough's  That  this  statement  must  not  ne- 

observations    in  2Cainpb.  132;  cessarily  be  taken    as   the    com- 

and  post,  254.  nienccment  of  a  second   count, 

(c)  Id.  and  sce2Stark.C.N.P.  see  4M.  ^l-  S.  221. 

460,  notes.    Treni.  Ill,  248,  55.  (  /)  2  Scss.  Cas.  32.  1  B.  Sc  P. 

(d)  3  T.  K.  106,  7.    2  Canipb.  187. 
132. 
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Several  indictment  which  are  supported  (a).  So  that  in  case  of  perjury, 
cousTs.  j^  ^jl  jjjg  asgig,„„ei,ts  are  wrong  except  one,  that  will  be  sufficient 
to  authorize  a  judgment  against  the  defendant  (6).  Nor  can  the 
court,  after  the  indictment  is  presented  by  the  grand  inquest,  strike 
out  any  part  of  it,  however  numerous  the  counts  of  which  it  is 
composed,  for  they  cannot  aUer  the  finding  of  the  jury  (t).  And 
though  every  count  should  appear  upon  the  face  of  it,  to  charge 
the  defendant  with  a  distinct  offence,  yet  one  count  may  refer  to 
matter  in  any  other  count  so  as  to  avoid  unnecessary  repetitions, 
as  for  instance  to  describe  the  defendant  as  "  tlie  said,  S)C."  and 
though  the  first  count  should  be  defective,  or  be  rejected  by  the 
grand  jury,  this  circumstance  will  not  vitiate  the  residue  (c?) ;  but 
if  the  other  counts  refer  to  a  writ,  or  warrant  improperly  set  forth 
in  the  first,  the  whole  indictment  will  be  invalid  (e). 

When  a  part  of  1*  is,  however,  proper  to  observe,  that  without  the  addition  of 
a  count  may  be  several  counts,  the  jury  may  frequently  find  the  prisoner  guilty 
1  only  of  a  minor  offence  included  in  the  charge,  or  a  part  of  the 
offences  there  stated  ;  and  it  is  a  general  rule  which  nnis  'hrough 
the  whole  criminal  law,  that  it  is  sufficient  to  prove  so  much  of 
the  indictment  as  shews  that  the  defendant  has  committed  a  sub- 
stantive crime  therein  specified  (f) ;  and  in  the  case  of  redundant 
allegations  it  is  sufficient  to  prove  part  of  what  is  alleged  accord- 
ing to  its  legal  effect,  provided  that  that  which  is  alleged,  but 
rot  proved,  be  neither  essential  to  the  charge,  nor  describe  or 
limit  that  which  is  essential  (g).  Thus,  if  an  indictment  for  bur- 
glary be  laid,  also,  with  a  felony  to  the  amount  of  forty  shillings, 
the  prisoner  may  be  acquitted  of  the  former,  and  convicted  of  the 
latter  (/i).  And  under  an  indictment  for  burglariously  breaking  in 
and  stealing,  the  charge  may  be  modified  by  shewing  a  stealing 
alone,  and  the  burglarious  entry  be  abandoned  (i).  So  under  an 
indictment   for  a  highway  robbery,   the  offender  may   be   found 


(rt)  1  Salk.  384.  (/)  2Campb.  584. 646. 1  Burr. 

(6)  2  Ld.  Raym.  887.  309. 

(c)  2  Stra.  1026.    Hep.  Temp.  (r/)  See  observations  of  Ab- 

Hardw.   203.    20U.      Jiac.  Abr.  bott,  C.J.  2  B.  &  A.  363. 

Indictment,  K.  (A)  1  Leach,  88.  2  Leach,  711. 

{d)  2  Hen.  Bla.  13L     2  Sess.  2  Hale,  302. 

Cas.  96.  (i)  2  Leach,  711.2  East,  P.  C. 

(c)  2  Sess.  Cas.  96.  516,  16.     Post,  638. 
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guilty  only  of  larceny  (a).     So  also  if  the  prisoner  be  indicted  for     Whem  part 

°        ,:.,„.  ,  ,  .  .         -  ,  ,  OF     A     COUNT 

sfealiQg  i»  a  dwelhng-house  and   puttnig  m  tear,  he  may  be  con-  may  be  found. 
victed  of  simple  larceny  (b) ;  or  if  he  be  indicted  for  horse-steal- 
ing, he  may  be  convicted  of  simple  larceny  (t).     And,  on  an  in- 
dictment for  petit  treason,  he  may  be  found  guilty  of  murder  or       [     251     ] 
of  manslaughter  only,  for  both  these  offences  are   included  in  the 
charge  (J);  as  is  also  the  offence   of  manslaughter  in  a  charge  of 
murder  (e).     So  also  on  an  indictment  for  privately  stealing  from 
the  person   the   defendant  may  be  found   guilty  of  stealing  gene- 
rally (/'),  on  an  indictment  upon  the  statute  1  James  1.  c.  8.  for 
stabbing  "  contrary  to  the  form  of  the  statute,"  may  be  acquitted 
as  to  the  offence  against  the   statute,  and   found  guilty  of  man- 
slaughter at  common  law  (g)  ;  and,  upon  an  indictment  for  steal- 
ing above  the  value  of  a  shilling,  may  be  convicted  of  stealing  to 
a  less  amount  (h).     Under  an  indictment  charging  an  assault  with 
intent  to  abuse   and  carnally  know,    the  defendant  may  be  con- 
victed of  an  assault  with  intent  to  abuse  simply  (/).     So  where  a 
jibel  is  alleged  to  have  been  published  with  intent  to  defame  cer- 
tain magistrates,  and  also    to  bring  the   administration  of  justice 
into  contempt,  it  is  sufficient  to  prove  a  publication  of  either  of 
these  intentions  (A);  and  if  an   indictment  for  treason  charge  se- 
veral overt  acts,  it  is  sufficient   to  prove  one(/).     Upon  an  in- 
dictment for  obtaining  money   under  false   pretences,    it   is  not 
necessary  to  prove   the  whole   of  the  pretence  charged,  proof  of 
part  of  the  pretence,  and   that   the  money  was  obtained   by  such 
part,  will  suffice  (m) ;  and,  in  case  of  perjury,  it  will  suffice   to 
prove  one  of  the  assignments  to  authorize  a  conviction  (w).     Ati 
indictment  on   the  7  Geo.  3.   c.  50.   s.  1.  stating  the  prisoner  to 
have  been  employed  in   two  branches  of  the  post-office,   proof  of 
j^is  having  been   employed  in  either  will  be  sufficient ;  and   if  the 


(a)  1  Hale,  534,  5.     2  East,  (/)  1  Leach,  473.  2  Hale,  203. 
P.  C.  736.  784.  Hawk.  b.  2.  c.  47.  s.  G. 

(b)  2  Leach,  671.  (ff)  2  Hale,  302.     Hawk.  b.  2. 

(c)  Russ.  &  %.  C.  C.  416.  c.  47.  s.  6. 
Id)  Fo&t.  328.     2  Hale,   184.  (A)  Id.  ibid. 

2  Hale,  302,    Hawk.  b.  2.  c.  47.  {i)  3  Stark.  C.  N.  P.  62.  Ante, 

s.  6.  233. 

(c)  1  Hale,  449.   2  Hale,  302.  (A)  3  Stark.  C.  N.  P.  35. 

Post,  638 ;  and  see  the  43  G.  3.  (Z)  Fost.  194. 

c.  113.  s.  6,  containing  an  enact-  (m)  Russ.  t'v-  Ry.  C.  C  190. 

ment  to  this  eflect.  (n)  2  Ld.  Raym.  887. 

Q2 
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When  part      letter  embezzled   is  described   as  having  contained   several  notes^ 
WAY  BK  FOUND,  proof  of  its   Iiavipg   contained   any  one    of  them   will  suffice  (a). 
Wiiere    the  prisoner  was    described   in  two    counts  as  a  person 
,  employed  in  sorting  and  charging  letters,  he  was    found  guilty, 

though  it  was  proved  he  was  a  sorter  onlyCZ/).  We  have  al- 
ready (c)  seen  how  far  it  is  unnecessary  to  prove  the  entire  num- 
ber, description,  or  value  of  property,  according  to  the  statement 
of  it  in  the  indictment.  If  an  indictment  charge  that  the  de-. 
fendant  did,  and  caiised  to  be  done,  a  particular  act,  it  is  enough 
to  prove  either  {d).  Thus,  under  an  indictment  for  forgery,  stating 
that  the  defendant  forged  and  caused  to  be  forged,  it  suflices  to 
prove  either  (e).  So  a  defendant  may  be  found  guilty  upon  a  count 
in  an  information,  which  charges  him  with  having  composed, 
printed,  and  published  a  libel,  if  he  be  proved  to  have  published 
without  having  composed  it(y).  Lord  Hale  advised  that  the  in- 
dictment for  burglary  should  be  framed,  stating  a  burglarious  entry 
with  intent  to  steal,  then  an  actual  stealing,  and  a  capital  felony 
within  the  5  ^  Q  Edw.  6.  c.  9-  for  stealing  in  a  dwelling-house  to 
the  value  of  forty  shillings,  the  owner  or  some  of  his  family  being 
therein,  either  waking  or  sleeping.  So  that  the  defendant  may 
be  convicted  of  burglary  with  actual  stealing — of  burglary  with 
intent  to  steal — of  capital  felony  under  the  statute — or  of  a  simple 
larceny,  according  to  the  evidence  {g) ;  and  the  same  mode  of 
framing  the  indictment  may  be  observed  with  respect  to  many 
other  crimes. 

The  principal  reason,  therefore,  in  these  cases,  for  the  intro- 
duction of  second  counts  applicable  to  the  inferior  charge  is,  as 
before  observed,  that  the  grand  jury  cannot,  like  the  petit  jury, 
select  parts  of  counts  as  true,  but  must  either  find  or  reject  the 
whole  of  every  distinct  count  in  the  indictment.  The  rule,  how- 
ever, as  to  finding  an  inferior  degree  of  guilt,  must  be  understood 
,  with   some  limitation ;  for  a  felony  cannot,  it  is  said,  upon  the 

trial,  be  modified  into  a  vdsdemeanor,  since  the  defendant  would 


(a)  Russ.  A'  Ry.  C.  C.  180.  (c)  1  Burr.   399.      Dick.    J. 

lb)  2  Bla.  Rep.  7B0.     3  M.  &  Distress,  41 1 . 

S.  371.  (/■)  2  Campb.  5B4.  046. 

(c)  Ante,  235  to  238.  (g)  1  Hale,  P.  C.  2(>().  2  East, 

(</)  2  Campb.    584.     1   Burr.  P.  *C.  313    to    520.     See    form, 

399.  post,  vol.  iii.  1100. 
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thereby  lose  the  benefit  of  making  his   full  defence  by  counsel,  a      When  part 

•^  "=.  ,  OF     A      COUNT 

copy  of  the  indictment,  and  a  special  jury  (a).  Judgment,  there-  may  be  found. 
fore,  cannot  be  given  as  for  a  misdemeanor,  when  the  prisoner  is 
indicted  for  feloniously  stealing  things  attached  to  die  realty, 
which,  from  their  nature,  cannot  be  die  subject  of  felony;  and  if 
the  indictment  charge  a  felony,  and  a  special  verdict  find  the  facts, 
which  amount  only  to  a  misdemeanor,  no  judgment  can  be  given 
against  the  defendant  upon  such  indictment  (b).  So  if  two  de- 
fendants are  indicted  for  felony,  and  it  prove  to  be  felony  in  one 
and  a  trespass  in  the  other,  the  latter  is  entitled  to  an  acquittal  (c). 
So  in  an  indictment  for  burglary,  as  a  mere  breaking  is  not 
sufficient  to  complete  the  offence,  but  a  felonious  intent  is  ne- 
cessary, if  the  intent  charged  be  not  proved,  the  jury  cannot 
find  any  part  of  the  accusation  ;  and  therefore  it  is  the  practice 
in  cases  where  there  is  the  least  doubt  to  insert  several  counts 
stating  different  intents  (d).  So  where  the  jury  find  a  verdict 
generally  against  the  defendant  on  a  count  for  an  assault,  false 
imprisonment,  and  rescue,  which  is  bad  in  part,  because  it  is  not 
sufficiently  stated  that  the  arrest  was  lawful,  the  court  cannot 
give  judgment  as  for  a  common  assault  and  false  imprisonment  (e). 
So  also  if  on  an  indictment  for  highway  robbery,  the  jury  find 
a  special  verdict,  raising  a  doubt  only  whether  the  prisoner  was 
guilty  of  robbery,  though  they  find  the  taking  (/),  yet  the  court 
will  not  give  judgment  as  for  a  larceny,  but  will  direct  a  new 
indictment  to  be  preferred  for  the  minor  offence,  in  case  the 
higher  offence  should  not  have  been  completed  (g). 


(a)  1  Leach,  14.  2Stra.  1133.  the  dwelling-house  with  the  in- 
Sed  vide  Cro.  Jac.  497.  Kel.  29.  tent  to  steal,  if  the  larceny  be 
Stark.  1st  edit.   169.  Cald.  401,  found    by  the  jury,  the  indict- 

(b)  Id.  ibid.  1  Leach,  702.  ment  will  suffice,  Russ.  &  lly. 
2  East,  P.  C.  737.778.  C.  C.  445. 

(c)  Hawk.  b.  2.  c.  47.  s.  8.  (e)  5  East,  304. 

(4  2  Leach,  702.  2  East, P. C.  (/)  Coniyn,  Rep.  481.     Rep. 

702.  Ante,  251.     However,   in  tcnip.   Hardw.  115.    scd   quaere 

an  indictment  for  burglary  and  that  decision, 

stealing-  in  a  dwelling-house,  not  (g)  2  East,  P.  C  708,  n.    z. 

stating  that    dcfondaut  entered  784. 
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Joinder  of  seve-  In  cases  of  Felony,  no  more  than  one  distinct  offence  or  cri- 
minal transaction  at  one  time  should  regularly  be  charged  upoh 
[  253  ]  the  prisoner  in  one  indictment ;  because,  if  that  should  be  shown 
to  the  court  before  plea,  they  will  quash  the  indictment  lest  it 
should  confound  the  prisoner  in  his  defence,  or  prejudice  him  in 
his  challenge  to  the  jury ;  for  he  might  object  to  a  juryman's 
trying  one  of  the  charges,  though  he  might  have  no  reason  so  to 
do  in  the  other  ;  and  if  they  do  not  discover  it  until  afterwards, 
they  may  compel  the  prosecutor  to  elect  on  which  charge  he  will 
proceed  (a).  But  this  is  only  matter  of  prudence  and  discretion 
which  it  rests  with  the  judges  to  exercise  (6).  For,  in  point  of 
law,  there  is  no  objection  to  the  insertion  of  several  distinct  felo- 
nies of  the  same  degree,  though  committed  at  different  times,  in 
the  same  indictment  against  the  same  offender  (c) ;  and  it  is  no 
ground  either  of  demurrer  or  arrest  of  judgment  (c?).  Upon  this 
ground  it  has  been  holden  that  an  indictment  on  37  Geo.  3. 
c.  70  (c),  may,  without  any  repugnancy,  charge  the  double  act 
that  the  defendant  endeavoured  to  incite  a  soldier  to  commit 
mutiny,  and  also  to  incite  him  to  traitorous  practices  (/').  Thus 
too  in  arson,  counts  at  common  law  and  on  the  statute  may  be 
joined  without  danger  (g);  a  count  for  a  robbery  may  be  joiiied 
"with  another  for  stealing  privately  from  the  person  {h) ;  and  bui*- 
glary  and  theft,  forcible  entry  and  detainer,  have  been  frequently 
United  in  the  same  proceeding  (/).  And  where  several  forged  re- 
ceipts have  been  uttered  at  one  and  the  same  time,  and  might 
constitute  only  one  offence,  several  counts  for  each  receipt  have 
been  allowed  (A) ;  and,  as  before  observed,  a  count  for  embezzle- 
[  *'^'*  ]  ment  on  the  39  Geo.  3.  c.  35,  may  be  joined  with  a  count  for 
a  larceny  on  the  2  Geo.  2.  c.  25,  because  both  these  offences  are 
felonies  (Z);    and  a   count    for  embezzling   bank  notes,  upon  the 


(a)  3  T.  11.   105,  G.      2  East  (r)  Revived  and  made  perpe- 

P.  C.    515.       2    Canipb.     131.  tiial  by  57  Geo.  3.  c.  7. 

3  Canipb.   132.     Cro.  C.  C.  41.  (/)  1  B.  &  P.  180.  2  Leach, 

Burn,  J.  Indictment,  IV.  799. 

(?^)  Id.  ibid.  (9)  Cald.218.   2  Leach,  1103. 

(c)  2  Hale,  173.      2   Leach,  (h)  1  Leach,  473. 

1103.  (i)  2  Hale,  1G2.   173.     Yelv. 

(d)  Id.  ibid.     8  East,  41.     2  99.    Cro.  C.  A.  27. 

East  P.  C.  515.      3  T.  R.  IOC.  (/«)  2  East  P.  C.  935,  C. 

Cro.  C.  C.  41.    Burn,  J.  Indict-  (/)  2  Leach,  1108. 
ment,  IV. 
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39  Geo.  2.  c.  85.  may  be    joined   with  a  count    for  larceny  at      Joinder  of 

OFFENCES. 

common  law  (a). 

In  the  case  of  misdemeanors,  the  joinder  of  several  offences 
will  not,  in  general,  vitiate  in  any  stage  of  the  prosecution  (6). 
For,  in  offences  inferior  to  felony,  tlie  practice  of  quashing  the 
indictment  or  calling  upon  the  prosecutor  to  elect  on  which  charge 
he  will  proceed,  does  not  exist  (c).  But  on  the  contrary,  it  is 
the  constant  practice  to  receive  evidence  of  several  libels  and  as- 
saults upon  the  same  indictment  (^).  ft  was  indeed  formerly  held 
that  assaults  on  more  than  one  individual  could  not  be  joined  in 
the  same  proceeding  (e),  but  this  is  now  exploded  (J) ;  for  though 
two  persons  cannot  join  in  a  civil  action,  the  reason  is,  that  the 
damages  are  several,  which  cannot  apply  to  criminal  proceedings 
where  no  compensation  is  given  to  the  prosecutor,  and  public 
security  is  the  object  to  be  obtained. 

For  the  same  reason  an  indictment  for  a  libel  on  a  body  of 
trustees  will  be  good,  though  it  profess  to  be  for  a  libel  on 
three  of  them  only(g).  And  it  has  been  held,  that  it  is  no 
objection  on  demurrer  that  several  defendants  are  charged  in 
different  counts  of  the  same  indictment  with  several  offences 
of  the  same  nature,  though  it  may  be  a  ground  for  applying 
to  the  court  in  its  discretion  to  quash  the  indictment  {h).  But 
care  must  be  taken  that  the  offences  be  not  charged  in  such 
a  manner  as  to  confound  the  evidence,  and  that  no  counts 
be  joined  upon  which  the  judgments  must  necessarily  be  dif- 
ferent, as  a  charge  of  felony  with  another  of  mere  misde- 
meanor ;  for  it  may  operate  like  a  misjoinder  in  civil  actions, 
and  if  so,  the  indictment  will  be  bad  on  demurrer,  or  on  motion  r  255  i 
in  arrest  of  judgment  (?).  But  the  rule  that  where  there  is  a  dif- 
ferent judgment  counts  cannot  be  joined,  is  not  always  the  cri-  ' 


(a)  3  M.  <fe  S.  539.  1572.     2  Sess.  Cas.  24. 

(b)  3T.  11.  105,  G.  2  Campb.  (/')  2  Burr.  984.  Com.  Dig. 
132.  2  Burr.  9«  !.  8  East,  41.  Indictment,  E.  Burn,  J.  Indict- 
Burn,  J.  Indictment,  IV.    Cro.  nient,  IV. 

C.  C.  41.  (g)  1  Sess.  Cas.  262. 

(c)  2  Campb.  132.   ,  (/t)  8  East,  41. 
(rf)  Id.  ibid.  (0  3  T.  U.  103.  436.    But  sco 


(e)  2  Stra.  870.    2  Ld.  Raym.      1  East  P.  C.  408,  9,  10. 
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Joinder  op      teiion  whether  the  offence  may  not  be  laid  in  different  ways ;  at 

OFFENCES.  ,,  .       ,  II,  r  ■  •  \  c 

all  events  it  does  not  apply  to  all  cases  ;  ror  nistance,  ni  the  oi- 
fence  of  embezzling  naval  stores,  the  having  in  possession  new 
stores,  or  stores  not  more  than  one  third  worn,  is  subject  to 
transportation  for  fourteen  years  {a) ;  but  if  they  be  not  new  or 
more  than  one  third  worn,  the  punishment  is  different  (6) ;  yet 
counts  for  both  these  offences  may  be  included  in  the  same  in- 
dictment (c).  So  in  conspiracy,  the  judgment  upon  conviction 
is,  that  the  party  is  infamous,  and  yet  nothing^  is  more  familiar 
than  to  add  to  counts  for  a  conspiracy  other  counts  which  do  not 
include  a  charge  of  conspiracy  (^)  ;  and  according  to  Lord  Hale, 
a  person  who  commits  petit  treason,  may  be  indicted  for  murder  ; 
yet  there  are  different  judgments  upon  each,  as  well  as  different 
challenges  (f).  But  when  the  prosecutor  wishes  to  prevent  the 
removal  of  an  indictment  from  the  sessions,  for  obtaining  goods 
by  false  pretences  under  30  Geo.  2.  c.  24,  he  should  not  insert 
counts  for  conspiracy,  as  that  would  take  the  case  out  of  that 
statute  (  f).  It  is  no  objection  to  an  indictment  that  the  punish- 
ment for  one  of  the  offences  is  positive,  and  for  the  other  discre- 
tionary (g) ;  and  after  a  general  verdict  the  objection  of  misjoinder 
may  be  avoided  by  entering  up  judgment  upon  a  particular 
count (//).  And,  therefore,  where  a  defendant  was  indicted  ou 
9  Anne,  c.  14.  for  an  assault,  on  account  of  money  won  at 
gaming,  the  punishment  of  which  is  prescribed  by  the  statute, 
and  for  an  assault  at  conmion  law,  after  a  general  verdict,  a  mo- 
tion in  arrest  of  judgment  was  abandoned  by  the  counsel  for  the 
prisoner  (?).  And  if  two  distinct  offences  are  charged,  and  one 
of  them  is  not  indictable  or  laid  without  sufficient  precision, 
judgment  will  be  given  for  the  crown  if  the  other  be  sufficient 
upon  general  demurrer  ;  for  we  have  already  seen,  that  part  of  an 
indictment  may  be  good,  though  the  other  part  be  defective  {k). 


(a)  Sec  39  &  40  Geo.  3.  c.  89.  (/)  The  King  v.  Godfrey  and 

s.l.  Others,  1825. 

(6)  Id.  s.  2.  (g)  4  East,  174.  1  East  P.  C. 

(c)  3  M.  &  S.  550.  408,  9,  10.     2  M.  &  S.533. 

((/)  Id.  (/i)  4  East,  179.    1  East  P.  C, 

(e)  1  Hale  P.  C.   378.     Post.  408,9,10. 

325.328;  but  the  circumstances  (/)  4  Kast,  179. 

there  stated   do  not  suliioicntly  i,k)  2  Sess.  Cas.  32. 
shew  whether  it  was   the   same 
person. 
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We  have  now  to  consider  the  joinder  of  several  persons  as  de-      joinder  of 

.       ,.  1  1  1         1  •  SEVERAL 

fendants  in  the  same  indictment,  as   to  the  law  both  respecting      defendants 
the  joinder  of  principals  and  those  which  are  distinguished  as  ac-    pj^j^j^.J^^^^jjo 
cessaries.     And,  here,  aUhough  it  is  not  our  purpose  to  examine     accessaries. 
the  nature  of  crimes  or  the  liability  of  offenders   to  punishment, 
it  will  be  necessary  to  state  the   leading  rules  and  distinctions  re- 
lative to    principals   and    accessaries  in    general,   in   order   more 
clearly  to   understand  the  structure  of  indictments  against  them, 
and  the  rules  of  joinder  by  which  they  are  respectively  affected. 

Offenders  are  either  principals  in  the  Jlnt  degree,  principals     [     256    ] 
in  the  second  degree,  or  accessaries  before  or  after  the  fact,  in 
which  order  we  shall  first  briefly  consider  them  (a). 

A  man  may  be  a  principal  in  one  of  two  degrees.     A  principal  Of  principals  ia 
•^  first  and  second 

in  the  Jirst  degree  is  he  that  is  the  actor  or  actual   perpetrator  of  degree. 

the  crime  ;  and  in  the  second  degree,  he  who  is  present  aiding  and 

abetting   the  fact   to  be  committed  (^).     It  is  a  question  of  lazo 

whether  a  person  is  guilty  as  a  principal  in  the  first  or  second 

(degree  (c). 

Principals  in  the  second  degree  were  formerly  denominated  and 
regarded  as  only  accessaries  at  the  fact  {d).     And  it  seems  that 
he  who  actually  connnitted  the  crime  was  alone  guilty  as  principal, 
and  those  who  were   present  aiding  and  assisting,  were  but  in  the 
nature  of  accessaries,  and  could  not  be  put  upon  their  trial  until 
the  principal  was  first  convicted  (e).     This  distinction  has,  how- 
iever,  been  long  since  exploded,  and  now  the  stroke  is  construc- 
tively given  by  all  who  consent  and  who  are  present  at  its  infliction, 
and  they  may  be  put   upon    their   trial  though   the  actual  slayer 
is  neither  outlawed  nor  found  guilty  (/).     In  order,  however,  to 
make  the  aiders  and  abettors  thus  highly  culpable,  three  requisites 
must  combine  ;  they  must  be  present — aiding  and  assisting — with 
a  felonious  intention  to  the  felony  (g). 


(a)  1  Hale,  232.  (  /)  9  Co.  G7.  b.  Plowd.  98.  a. 

(6)   \  Hale,  23:3.  G15.     4  Bla.  1  Hale,  437,    8.     Hawk.   b.  2. 

Com.  34.     4  Burr.  2074.  c.  29.  s.  7. 

(f)  2  Burr.  2070.  (g)    1  Hale,   438,   9.      Post. 

(d)  4  Burr.  2074.  349,  50. 
if')  1  Hale,  437. 
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PriiNciPALs  IN         1.   T/iei/ nmst  be  present — But  the  presence  ne-ed  not  be  an 

FIRST    AJiO  1  *       ,•  ■    1  •  •     .  .  • 

SECOND  DEGREE,  actual  Standing  within  sight  or  hearing  of  the  fact ;  but  an  active 
co-operation  in  the  crime  at  the  time  of  its  commission,  as  where 
one;  stands  to  keep  watch  at  a  convenient  distance  while  another 
completes  the  felony  («).  Where  a  person  stood  outside  a  house, 
to  receive  goods  which  a  confederate  was  stealing  in  the  house, 
he  was  held  a  principal  {h) ;  and  in  the  case  of  privately  stealing  in 
a  shop,  if  several  are  acting  together,  some  in  the  shop,  &c.  and 
some  out,  and  the  property  is  stolen  by  the  hands  of  one  of  those 
\vho  are  in  the  shop,  those  who  are  outside  are  equally  guilty  as 
principals  (t).  And  if  several  combine  to  forge  an  instrument, 
dnd  each  executes  by  himself  a  distinct  part  of  the  forgery,  and 
they  are  not  together  when  the  instrument  is  completed,  they  are 
nevertheless  all  guilty  as  principals  (d).  If  several  act  in  concert 
to  steal  a  man's  goods,  and  he  is  induced  by  fraud  to  trust  one  of 
them,  in  the  presence  of  the  others,  with  the  possession  of  such 
goods,  and  another  of  them  entices  him  away  that  the  man  who 
has  his  goods  may  carry  them  off,  all  are  guilty  of  felony  {e). 
And  it  is  not  necessary  to  shew  that  one  indicted  as  a  principal 
was  present  during  t!ie  whole  of  the  transaction,  it  is  sufficient  to 
shew  that  he  originally  assented  to  the  robbery,  and  was  present 
aiding  and  abetting  v\hen  the  offence  was  consummated,  although 
he  was  not  at  the  inception;  as  where  the  servants  of  A.  felo- 
niously removed  goods  in  A.'s  warehouse,  from  one  part  of  it  to 
another,  and  B.,  several  hours  afterwards,  assisted  in  removing 
the  goods  J)o77i  the  warehouse,  it  was  held  B.  was  a  principal, 
since  it  Uas  a  continuing  transaction  (/).  So  if  several  persons 
come  to  a  house  with  intent  to  make  an  affray,  and  one  be 
[  257  ]  killed,  while  tlie  rest  are  engaged  in  riotous  and  illegal  pro- 
ceedings, though  they  are  dispersed  in  different  rooms,  all  will 
be  principals  in  the  tnurder  (g). 

There  are  some  cases  in  which  a  criminal,  though  absent  at  the 
lime  his  contrivances  produce  their  fatal  effects,  is  a  principal  in 
the   first  degree;    thus  in  case  of   murder  by  poisoning,    a   man 


(a)   1  liale,  439,     3  Inst.  64.  (e)  Rnss.  &  Ry.  C.  C.  305. 

Fost.  350.     Hawk.  b.  2.  c.  21).  (/)    2  East  P.  C.  7G0 ;    and 

s.  8.     1  Hast  P.  V.  257,  ».  see  id.  7(>7.     Post,  257  a,  n.  a. 

(6)  1%.  c-^j  Moo.  C.  C.  t)G.  (r/)  Dalt.  J.   c.  101.      1  Hale, 

(<•)   Kuss.  &  Ily.  C.  C.  843.  43U.     Hawk.  b.  2.   c.  2i).  s.  «. 

(d)  Russ.  <!■  Ry.  C.  C.  440.  1  East  P.  C.  2513. 
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m^/  be  a   principal  felon  by  preparing  and  laying  the  poison  (a),   ^^^^^^!^''J;^J'' 
or  by  i^ivihg  it  to  an  innocent  person  to  administer,  who  is  igno-  second  degree. 
rant  of  its  jierhicious  quality  (6),  though  he  be  not  present  when 
the   i^e^y  debd  of  poisoning  is   committed.     And  the  same  rule 
\i/\\\  apply  to  other  murders  committed  in  the  absence  of  the  mur- 
derer, by  means  which  he   had  prepared  before  hand,  and  which 
probably  could  not  fail  to  prove  fatal.     Thus,  by  laying  a  trap  or 
pitfall  for  another,  whereby  he  is  killed  ;  turning  out  a  wild  beast 
with  intent  to  do  mischief;  or  exciting  a  madman  or  child  to  com- 
knit  murder,  so  that  death  thereupon  ensues,  the  party  offending 
is  guilty  of  murder  as  in  the  tirst  degree  (c).     For  he  cannot  be 
called  an  accessary,  because  that  supposes  some  other  person  to 
have  been  principal ;  and  the  poison,  the  innocent  conveyer,  the 
pitfall,  the  madman  and  the  child  cannot  be  principals,  for  they 
are  the  guiltless  instruments  of  death  in  the  hand  of  their  em- 
ployer.    As,  therefore,  he  must  be  certainly  guilty  either  as  prin- 
cipal or  as  accessary,  and   cannot  be  so  as  the  latter,  he  must 
be  the  former;  and  if  a  principal   then  in  the  first  degree,  for 
there  is  ho  other  criminal,  much  less  a  superior  in    the   guilt, 
whom  he  could  aid,  abet,  or  assist. 

feiit  where  a  man  incites  a  guilty  agent  to  commit  murder,  and 
he  is  neither  actually  nor  constructively  present,   the  perpetrator 
is   the  principal  felon,    and  the  former  only  an   accessary  before 
the  fnci{d).     And  if  several  persons  are  out  with  the  intention  of 
committing  a  felony,  and   upon  an  alarm  run  different  ways,  and 
one  of  them  maim  a  pursuer  to  avoid  being  taken,  the  others  are 
not  to  be  considered  principals  in  such  acts(e)  ;  and  persons  not 
present,    nor   sufficiently    near   to  give  assistance,    are  not  prm- 
cipals  (/).     Thus  going  towards  a  place  where  a  felony  is   to  be 
committed,  in  order  to  assist  in  carrying  off  the  property  and  assist- 
irig  accordingly,  will  not  make  a  man  a  principal  if  he  was  at  such 
a  distance  at  the  tiihe  of  the  felonious  taking  as  not  to  be  able  to 
assist  in  it(o).     And  where  H.  2c  S.  broke  open  a  warehouse  and 


{a)  3  Inst.   138.     Kel.  52,  3.  4  Bla.  Com.  35.     Hawk.  b.  2. 

Post.   349.      4  Bla;  Com.  349.  c.  29.  s.  11 . 

Hawk.  b.  2.  c.  29.  s.  11.  (d)  1  Hale,  435.     3  Inst.  49. 

(6)  Post.  349.     1   Hale,  CIG.  (c)  Russ.  &  Ry.  C.  C.  99. 

Hawk.  b.  2.  c.  29.  s.  11.  (/)  Kuss.  &  Ry.  C  C.  3U3. 

(c)  Post.  349.     1  Hale,   514.  {(/)  Russ.  &  Ry.  C.  C.  421. 
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PniNcirALs  IN    stole  thereout  thirteen  firkins  of  butter,  &c.  which  they  carried 

FIRST    AND 

sE€ONi>i)CGUEE.  aloHg  ihc  strcct  thirty  yards,  and  then  fetched  llie  prisoner,  who 
was  apprized  of  tlie  robbery,  and  he  assisted  in  carrying  the  pro- 
perly away,  he  was  considered  only  as  an  accessary,  and  not  a 
principal,  the  felony  being  complete  before  the  prisoner  inter- 
fered (a).  Persons  privy  to  the  uttering  of  a  forged  note  by 
previous  concert  with  the  utterer,  but  who  were  not  present  at  the 
time  of  uttering,  or  so  near  as  to  be  able  to  afford  aid  or  as- 
sistance, are  not  principals,  but  accessaries  before  the  fact  {b). 
And  if  several  plan  the  uttering  of  a  forged  order  for  payment  of 
money,  and  it  is  uttered  accordingly  by  one  in  the  absence  of  the 
others,  the  actual  utterer  is  alone  the  principal  (c).  i\nd  it  is  not 
sufficient  to  make  a  person  a  principal  in  uttering  a  forged  note, 
^  that  he  came  with  the  utterer  to  the  town  where  it  was  uttered, 

went  out  with  him  from  the  inn  at  which  they  had  put  up  a  little 
before  he  uttered  it,  and  joined  him  again  in  the  street  a  short 
time  after  the  uttering,  and  at  some  little  distance  from  the  place 
of  uttering,  and  ran  away  when  the  utterer  was  apprehended  (cO» 
And  where  a  wife  by  her  husband's  order  and  procuration,  but  in 
his  absence,  knowingly  uttered  a  forged  order  and  certificate  for 
the  payment  of  prize-money,  it  was  held  that  the  presumption  of 
coercion  at  the  lime  of  uttering  did  not  arise,  as  the  husband  was 
absent,  and  that  the  wife  was  properly  convicted  of  the  uttering, 
and  the  husband  of  procuring  (e). 

r    258    1  Secondly.  They  must  also  be  aiding,  assisting,  and  abetting, 

to  constitute  them  principals  in  the  second  degree.  For  mere 
presence  is  not  enough  to  implicate  them  thus  deeply  in  the  guilt. 
Thus,  if  two  persons  are  fighting,  and  a  third  comes  by  and  looks 
on,  but  assists  neither,  he  is  not  guilty  of  homicide  in  any  degree, 
though  he  may  be  fined  for  a  misprision  if  he  neglect  to  exert  him- 
self to  apprehend  liie  ofi^^enders  (/ ).  But,  if  several  come  with 
intent  to  do  mischief,  though   only  one  does  it,  all  the  rest  are 


(a)  Russ.  &    Uy.  C.  C.  332.  (c)  Russ.  &  Ry.  C.  C.  249. 

Id.  333,  in    notes;    and   2  East  (d)  Russ.   &   Ry.  C.  C.  113; 

P.  C.  7(57.     Ante,  25(>,  n.  f.  and  sec  id.  142. 

(h)  Uuss.    &    Ry.  C.   C.   25.  (c)  Russ.  cc  Ry.  C.  C,  270. 

2  East   P.  C.  074.     S.  C.  and  (/)  1  iialo,  loU.    Hawk.  b.  2. 

see  Russ.  &  Ry.  C.  C.  3G5.  c,  iu.  s.  10, 
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principals  in  the  second  degree  (a).  So,  if  one  present  command  ^^',^"/'^^;,'^''' 
another  to  kill  a  third,  both  the  agent  and  the  contriver  are  second  degree. 
guilty  (ft).  And  where  many  are  engaged  in  the  perpetration  of  a 
criminal  act,  and  one  of  them  is  guilty  of  murder  in  the  pursuit 
of  their  common  object,  all  who  were  engaged  in  the  riot  or 
disorder,  are  principals  in  the  second  degree  (c).  And  if  a  man 
encourage  a  woman  to  murder  herself,  and  is  present  abetting  her 
while  she  does  so,  such  a  person  is  guilty  of  murder  as  a  prin- 
cipal; and  if  two  encourage  each  other  to  murder  themselves 
together,  and  one  does  so,  but  the  other  fails  in  the  attempt  upon 
himself,  he  is  a  principal  in  the  murder  of  the  other  ;  but  if  it  be 
uncertain  whether  the  deceased  really  killed  herself,  or  whether 
she  came  to  her  death  by  accident  before  the  moment  when 
she  meant  to  destroy  herself,  it  will  not  be  murder  in  either  (d). 

Thirdly.    But  to   constitute  a  principal  in   the  second  degree 
there  must  be  not  only  a  presence,  and  an  aiding  and  abetting, 
but  a  participation  in  the  felonious  design,    or,    at  least,    the 
offence  nmst  be  within  the  compass  of  the  original  intention  (e). 
For  if  a  master  assaults,  with   malice  prepense,  and  the  servant, 
being  ignorant   of  his  master's   malignant  design,  takes  part  with 
him,  the  servant  is  not  an  abettor  of  murder,  but  of  manslaughter 
only.     So  if  an  affray  arise  between  two  parties,   and  constables 
interfere    and  are  killed,   those  who  killed  them,  knowing  their 
office,  are  principals  in  the  first  degree,  those  who  abetted  them, 
not   knowing  or  having  the  possibility  of  knowing  their  situation, 
are  guilty  in  the  second  degree,  of  manslaughter  only ;  and  those 
who  were    present,    and   concerned    in   the  original  affray,    but 
desisted  from  interfering  on   the  approach  of  the  officers,  are  not 
at  all  criminal  ;  for  this  was  a  new  outrage,  independent  of  the       [     259     I 
original  quarrel  {f) ;  and,  in  order  to   render   persons  liable  as 
principals  in  the  second  degree,   the  killing,  or    other   act,  must 
be  in  pursuance  of  some    unlawful  purpose,  and  not  collateral 
toit(g). 


(«)  1  Hale,  440.    Hawk.  b.  2.  (e)    1  East  P.C  2  57,   8,  i). 

c.  29.  s.  ».  Kel.  109.  117.    iHale,  442,  3,4. 

(i)  Id.  ibid.  Dougl.  211, 12. 

(c)  1  Hale, 442,  3,4.  Hawk.  (/)  1  Hale,  446;  and seeRuss. 

b.  2.  c.  29.  s.  8.  &  Ry.  C.  C.  99.  Ante,  257. 

{d)  Kuss.  &  Ry.  C.  C.  523.  {g)  1  East  V.  C.  258. 
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Punishjnent  of  Where  the  principals  in  the  second  degree  are  thus  implicated 

aii'dTecond" de-     '"   ^^6  guilt,  they  are  generally  liable  to  the  same    pupishments 
P^^'  Nvith  the  actual  perpetrators   of  the  crime.     And  this,  not  only 

\n  offences  at  common  law,  but  in  cases  of  felony  created  by 
statute^  to  which  the  same  implication  extends  (g).  But  where 
the  act  is  necessarily  personal,  as  in  stealing  privately  from  thp 
person,  he  whose  hand  took  the  property  can  alone  be  guilty 
under  the  statute,  and  aiders  and  abettors  are  only  principals  in 
a  simple  larceny  (b).  So,  on  an  indictment  on  the  statute  against 
stabbing  (c),  only  the  party  who  actually  stabs  is  ousted  of 
clergy  (d).  On  this  subject  it  was  observed  by  Lord  Mansfield^ 
that  the  distinction  between  principals  in  the  first  and  second 
degree  relates  to  the  priority  of  trial  (e),  by  which  must  be  under- 
stood, that  principals  in  the  second  degree  may  be  arraignecji 
and  tried  before  the  principal  in  the  first  degree  has  been  out- 
lawed or  found  guilty  (/");  whereas,  at  common  law,  accessaries 
camiot  be  tried  till  after  the  principal  has  been  convicted,  or,  a( 
least,  must  be  tried  at  the  same  time,  though  that  law  has,  as 
wje  shall  hereafter  see,  been  much  altered  (g). 

If  an  indictment  be  framed  against  one  for  murder,  as  the 
^ctual  perpetrator,  and  another  for  aiding  and  assisting,  as  prin- 
[  260  ]  P'P^^  i"  ^^^^  second  degree,  the  latter  may,  it  seems,  be  convicted, 
though  the  former  be  acquitted  (/i) ;  and,  if  A.  be  indicted  as 
having  given  the  mortal  stroke,  and  B.  and  C.  as  present,  aiding 
and  assisting,  and  upon  the  evidence  it  appears  that  B.  gave  the 
stroke,  and  A.  and  C.  were  only  aiding  and  assisting,  the  evidence 
will  maintain  the  indictment,  and  judgment  be  given  against  all 
Jthe  defendants,  for  it  is  only  a  circumstantial  variance,  as,  in 
law,  the  mortal  blow  is  the  act  of  all   that  are  present  aiding  and 


(a)    1   Leach,   64.      4   Burr.  842.     Hawk.  b.  2.  c.  33.   s.  98. 

2076.  Stark.  77,  note  u. 

(6)  1  Hale,  529.     1  Leach,  7.  (e)  4  Burr.  2076. 

266.   473.     2  East  P.   C.   701.  (/)  I  Hale,   437.      2   Hale, 

Cro.  C.  C.  49;  see  Russ.  &:  By.  223.     9  Co.  67.   b.     Plowd.  97. 

C.  C.  343.  '  100,     Hawk.  b.  2.  c.  29.  s.  7. 

(c)  1  Jac.  1.  c.  8.  ((j)  4  Bla.  Com.  40. 

{d)  1  East  P.   C.   348.  3.50.  (/*)    I  Leach,   300.      1  Salk. 

1   Hale,   468.       2    Hale,    344.  334,  5. 
4  Burr.  2076.     2  Lord  Kayni. 
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abetting  (a).     And  on  the  same  pinciple  where  an  indictment  on    ^''^^^^;^''^^J^ 
the  43  Geo.  3.  c.  58.  charging  in  one  count  that  A.,  feloniously/,  second  degree. 
wilfidly,  maliciously,    and   unlawfully,  and    of  his    malice   aforcr 
thought,  did  shoot  at  B.  with  intent  feloniously^  ,&G.  to  kill,  3vc, 
and   that  C.   and  D.  were   tl\en  and  there  aiding  and  abetting  A, 
the  felony  aforesaid,  in  manner  and  form  aforesaid,  to  do  and 
commit,  against  the  form,  &c. ;  and  in   another  count  charging 
the  act  of  shooting  on  a  person   unknown,  in  the  same  words  as 
before,  and   that  all   three  A.,  C,  and  D.    were   then   and   there 
aiding  and  abetting  him,  tiie  felony  aforesaid,  in  manner  and  form 
aforesaid,  to  do  and  commit  {omitting  the  word  feloniously)  to  the 
aiding  and  abetting,  it  was  held  on  the  whole  good,  notwidistand- 
ing    that  omission,  the   statute  having  made  aiders  and  abettors 
principal  felons,  although   the  jury  having  found  A.  guilty  gene- 
rally, and   acquitted    the   others,   afterwards    expressly  negatived 
thatA.'s  was    the    hand    that  fired (6).     So  the   indictment  may 
charge  all  the  parlies  as  principals  in  the  first  degree  (c),  audit 
was  held  by  all  the  judges  of  England,  that  an  indictment  against 
three,  for   the  single  act  of  shooting  at  the   prosecutor  under  the 
black  act  was  sufficient  {d).     But  there  are  exceptions  to  this  rule 
as  to    the  structure    of  the  indictment    under  particular  statutes, 
as  in  an  indictment  on  the   statute   against  stabbing  (e),  whereas 
no  other  is  ousted  of  clergy,  but  he  who  actually  stabs  or  thrusts, 
it  must  be   laid    truly  which   of  the   offenders   stabbed  the  party, 
and  which    merely  aided    and   abetted  ;    for    otherwise  neither  of 
them   could  be  convicted   of  the  capital  part  of  the  charge  (/). 
And  if  two  persons  are  indicted,  and  it  appears  that  one  of  them 
is  altogether  innocent,  having  repented   of  his  purpose,  and  left 
his    companion    before   the  felony,  but  it   is   uncertain  which  is 


(a)  1  Hale,  437,  8.  4G3.  521,  seaman  are  principals.  Russ.  Sc 

522.      2  Hale,   185.   292.    344.  liy.  C.  C.  353. 

1  Leach,  360.    1  East  P.  C.  350,  (c)   Fost.   351.  425.      Hawk. 

351.     Hawk.   b.  2.  c.  46.  s.  39.  b.  2.  c.  23.  s.  7«.     2  Hale,  344. 

Fost.  351.   2  Show.  510.   3Mod.  (d)  3   T.  R.    105.       1  Leach, 

121.  359,  n.  a. 

(J))   3  Price,    145.     2  Marsh.  (e)   I  Jac.  1.  c.  8. 

466.     Russ.  cSj  lly.  C.  C.  314.  (/)  1  East  P.  C.    348.   350. 

S.    C.    under     the     57  Geo.   3.  2   Hale,   344.       4   Burr.  2076. 

c.  127.   s.  4.  all  persons  aiding  1  Hale,  468.     2  Ld.  Baym.842. 

and  abetting  the  personating  a  Hawk.  b.  2.  c.  33.  s.  98. 
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Principals  in    guilty,  both  must  be  acquitted  (a).     So  on  an  indictment  upon 

FIRST    AND  „T->I-  .         r  •  i  y  r  i 

SECOND  DEGREE.  8  tiliz.  c.  4.  lor  pnvately  stealing  from  the  person,  no  one  can 
be  capitally  convicted,  but  he  whose  hand  actually  takes  the 
property,  and,  therefore,  where  a  man  was  prosecuted  for  this 
offence,  but  it  did  not  appear  whether  he  or  an  accomplice 
f  2Gl  "I  actually  took  the  articles  in  question,  he  was  acquitted  of  the 
statutable  offence,  and  convicted  of  simple  larceny  (b). 


Of  accessaries. 


An  accessary  is  not  the  chief  actor  in  the  offence,  nor  present 
at  its  performance,  but  is,  in  some  way,  concerned  therein  (c). 
In  considering  the  nature  of  this  degree  of  guilt,  we  will  first 
examine,  what  offences  admit  of  accessaries,  and  what  not;  who 
may  be  accessaries  before,  and  who  after,  the  fact  which  con- 
stitutes the  crime. 


What  offences 
admit  of  acces- 
saries. 


There  can  be  no  accessaries  in  high  treason,  for  all  who  are 
concerned  are  principals ;  the  same  acts  which  make  a  man 
accessary  in  felony,  make  him  a  principal  in  treason,  because 
of  the  heinousness  of  the  crime  (c?).  Besides,  it  is  to  be  con- 
sidered, that  the  bare  intent  to  commit  treason,  is,  in  many  cases, 
actual  treason ;  as  imagining  the  death  of  the  king,  or  conspiring 
to  depose  him  from  the  throne  (e).  And,  as  no  one  can  advise 
or  abet  such  a  crime,  without  an  intention  to  have  it  done,  there 
can  be  no  accessaries  before  the  fact,  since  the  very  advice  and 
abetment  amount  to  principal  treason  {f).  But  this  rule  does 
not  hold  in  case  of  inferior  treasons,  such  as  those  which  relate 
to  the  coin;  for  in  these  no  advice  to  commit  them,  unless  they 
are  actually  performed,  can  make  a  man  a  principal  traitor  (g).  So 
also  in  petit  larceny,  and  all  offences  below  the  degree  of  felony, 
there  can  be  no  accessaries  either  before  or  after  the  fact,  but  all 
persons  concerned    therein,    if   guilty    at    all,    are    principals  {h). 


(a)   1  Leach,  387. 

(6)  1  Leach,  473. 

(c)  4  Bla.  Com.  35.  1  Leach, 
515. 

{d)  3  [nst.  21.  438.  1  Ifale, 
233.  G13.  Dalt.  J.  c.  101.  Fost. 
341.  12  Co.  81,  2.  Co.  Lit.  57. 
Hawk.  b.  2.  c.  20.  s.  1.  4  Bla. 
Com.  35.     Cro.  C.  C.  49. 

{e)  4  Bla.  Com  .  35. 


(/)  4  Bla.  Com.  35.  ace.  Fost. 
342,  &c.  cent. 

{cj)  Fost.  342.  4  Bla.  Com.  85. 

(/t)  12  Co.  82,  3.  2  Inst.  183. 
Dalt.  J.  c.  101.  Co.  Lit.  57. 
1  Hale,  013.  010.  Hawk.  b.  2. 
c.  29.  s.  1 .  Cro.  C.  C.  50.  4  Bla. 
Com.  35,  not  even  under  the 
statutes  of  William  and  Anne, 
Fost.  73. 
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Thus  the  highest  and  lowest  offences  are  alike  in  this  respect;     Accessauies. 
the  former,  because  of  the  maguitude  and  danger  of  the  guilt ; 
the  latter,  because  the  crime  is  so  small  that  the  law  does  not       [     262     ] 
condescend  to   mark  the  minor  shades  of  distinction.     So  also  in 
manslaughter    there    can    be  no  accessaries   before  the  fact,  be- 
cause it  is  in  its  nature  sudden   and  unpremeditated,  arising  from 
the  heat  of  blood  and  the  violence    of  the   passions  (a).     But  in 
the  case  of  forgery  (^)  and  all    other  intermediate  offences,  there 
may  be  accessaries  both    before  and  after  the  fact,  \\liich  we  are 
now  shortly  to  consider. 

1st.  An    accessary  before   the  fact,   is  he   that  beinsc  ah&eut  at  Accessaries  be- 
,        .  -    ,  ,  .  ,  *  fore  the  tact, 

the  tmie  of  the  actual  perpetration  of  the  felony,  procures,  coun- 
sels, commands,  incites,  or  abets  another  to  commit  it(().  If 
a  person  be  present,  and  aiding  and  abetting,  lie  cannot  be  in- 
dicted as  an  accessary  (J).  Words  that  seem  to  imply  mere  per- 
mission, as  if  one  person  informs  another  that  he  is  about  to 
commit  a  felony,  and  the  latter  replies  "  you  may  do  your  plea- 
sure for  me,"  this  does  not  implicate  him  as  an  accessary,  but 
it  only  fixes  him  with  the  guilt  of  a  misprision  (e).  If  one  hire 
another  to  lay  poison  in  order  to  kill  a  third,  and  he  take  it  and 
die,  the  party  hired  is  guilty,  though  absent,  as  principal,  and 
the  contriver  is  accessary ;  but,  if  the  latter  were  present  at  the 
laying  and  disposing  of  the  poison,  both  would  be  principals (y'). 
i\nd  whoever  procures  a  felony  to  be  committed,  though,  through 
the  intervention  of  a  third  person,  without  any  personal  commu- 
nication with  the  principal,  is  an  accessary  before  the  fact  {g). 
So  if  the  reputed  father  of  a  child  unborn  advise  the  mother  to 
kill  it  on  its  birlh,  and  she  acts  according  to  his  persuasion,  he 
is  an  accessary  to  the  murder,  though  the  object  of  his  malice  [  203  J 
was  not  in  being  at   the   time  of  his   advice  (A).     He  who  com- 


(a)  lHale,616.     Moore, 461.  (/)  I  Hale,  «1«.     Fost.  349. 

Cro.    Eliz.    540.     Hawk,    b.   2.  Kel.  52, 3.     Com.  Dig.  Justices, 

c.  29.  s.  24.  4  Bla.  Com.  30.  T.  1. 

{!))  2  East,    P.   C.    973,   974.  {g)  Fost.  125.  4  Bla.  Com.  37. 

2  Leach,  1096.    See  ante,   257  a.  Com.  Dig;.  .Justices,  T.  1. 

(c)  1  Hale,  G15.     4  Bla.  Com.  (A)  Dyer,  1»(J  a.   I  Hale,  017. 

36.     Com.  Dig.  .lustices,  T.  1.  Dalt.    J.   c    101.       3    liist.    51. 

(rf)  1  Leach,  515.  3  P.  W.  476.  Hawk.  I).  2.  c.  29.  s.  1«.    4  Bla. 

(e)  1  Hale,  010.  Hawk.  b.  2.  Com.  37. 
c.  29.  s.  23.  and  s.  28. 
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Accessaries  mands  or  counsels  another  to  commit  an  unlawful  act,  is  liable 
THE  FACT.  to  all  the  natural  and  probable  consequences  which  may  arise 
from  its  perpetration ;  thus,  if  A.  commands  B.  unlawfully  to 
beat  C,  and  B.  beat  C.  till  he  dies,  A.  is  accessary  to  the  mur- 
der (a).  So  if  A.  command  B.  to  rob  C.  and  he  kill  in  the  at- 
tempt; or  to  burn  one  house,  and  the  fire  destroys  more,  A.  will 
be  accessary  to  the  subsequent  felonies  (6).  But  the  procurer 
will  not  be  liable,  if  the  agent  commit  a  crime  of  a  different 
complexion,  or  upon  a  different  object  than  that  to  which  he  was 
incited.  Thus  if  A.  commands  B.  to  burn  a  certain  house,  with 
which  he  is  well  acquainted,  and  he  burns  another,  or  to  steal  a 
certain  horse,  and  he  steals  a  different  horse,  or  a  cow,  or  to  rob 
a  man  of  plate  on  a  journey,  and  he  breaks  open  his  house  in  the 
night,  in  order  to  steal  it,  and  thereby  commits  burglary,  A.  will 
not  be  liable  to  be  indicted  as  accessary  to  the  crimes  committed,  be 
cause  B.  knowingly  acting  contrary  to  the  commands  of  A.,  it  is,  on 
his  part,  a  mere  ineffectual  temptation,  and  the  specific  crime  he 
planned  was  never  completed  (c).  But  if  the  variance  of  B.  be 
merely  a  deviation  in  circumstance  or  place,  as  if  A.  procure  him 
to  murder  C.  by  poison,  and  he  kills  him  with  a  sword,  A.  will 
be  an  accessary  to  the  crime,  for  the  means  used  are  immaterial, 
so  that  the  criminal  object  be  effected  (d).  And  though  it  has 
been  said(e),  that  if  A.  command  B.  to  poison  C.  and  B.  in 
L  *•"'*  J  mistake  poisons  D.,  that  A.  is  not  answerable,  this  seems  a  po- 
sition hardly  reconcileable  to  the  reason  of  the  case,  nor  borne  out 
by  the  authority  cited  to  support  it ;  for  the  true  criteria  to  de- 
termine whether  the  instigator  of  a  felony  is  guilty,  as  accessary, 
to  a  felony  somewhat  different,  are,  that  if  the  principal  committed 
the  crime  in  consequence  of  the  flagitious  advice — and  if  the 
event,  in  the  ordinary  course  of  things,  was  the  natural  conse- 
quence of  the   acts  suggested,  A.  is  unquestionably  guilty,  but  if 

(rt)  1  IJale,  417.   Plowd.  475.  380.     Com.  Dig.  Justices,  T.  1. 

Hawk.  b.  2.   c.  '2J>.  s.  IB.     Fcst.  See  principle  in  trespass,  1  East, 

370.     Com.  Dij;.  Justices,  T.  1.  106. 

Query,  This    must   mean    where  {d)  Plowd.  475.  1  Hale,  617. 

the  direction  was  to  beat  violent-  Fost.  369.     Hawk.  b.  2.    c.  29. 

ly,  sec  1  Hale,  442,  3,4.  1  East,  s.  20.     4  Bla.   Com.    37.     Com. 

P.  C.257,  8,  9.     Kol.  109.  117.  Dig.  Justices,  T.  1. 

'    (/>)  Id.ibid.  (e)  1  Hale,  617.     Plowd.  475. 

(c)  Plowd.  475.   1  Male,  617.  Hawk.  b.  2.   c.  29.  s.  18.     Com. 

Hawk.  b.  2.  c.  29.    s.  18.     Fost.  Dig.  Justices,  T.  1. 
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the  agent,  from  the  mere  wickedness  of  his  own  mind,  intention-     Accessaries 

.  .  .,  ...  UKFORE 

ally  commits  a  different  offence,  A.  will  not  be  implicated  in  the       the  fact. 
guilt  of  the  principal  (a).     If  the  crime  solicited  to  be  committed 
be  not  perpetrated,  then  the  adviser  can  only  be  indicted  for  a 
misdemeanor  {b). 

2.  An  accessary/  after  the  fact,  may  be  where  a  person  knowing  Accessaries  after 
a  felony  to  have  been  committed  by  an  individual,  receives,  relieves, 
comforts,  or  assists  the  felon  (c).  This,  it  must  be  observed, 
arises  in  cases  of  felony  alone,  for  there  can  be  no  accessaries 
after  the  fact  at  common  law  to  any  petit  larceny,  misdemeanor, 
or  trespass  (d).  In  order  to  charge  a  person  as  accessary  after  the 
fact,  the  felony  must  be  completed — he  must  know  the  felon  to 
be  guilty — and  he  must  receive,  relieve,  comfort,  or  assist  him. 

The  felony  must  be  completed.  If,  therefore,  A.  gives  B.  a 
mortal  stroke,  and  C.  receives  or  relieves  A.  or  helps  him  to  escape 
before  the  death  of  B.,  and  B.  afterwards  dies,  C.  is  not  an  ac- 
cessary, because  at  the  time  when  he  harboured  A.  no  felony  had 
been  completely  committed  (e). 

He  must  know  that  the  felon  is  guilty  (f);  and  this,  therefore,  r  q^Q^  ] 
is  always  averred  in  the  indictment  (g).  And  though  it  seems  to, 
have  been  doubted  whether  an  implied  notice  of  the  felony,  will 
not,  in  some  cases,  suffice,  as  where  a  man  receives  a  felon  in  the 
same  county  in  which  he  has  been  attainted,  which  is  supposed 
to  have  been  a  matter  of  notoriety  {h),  it  seems  to  be  the  better 
opinion,  that  some  more  particular  evidence  is  requisite  to  raise 
the  presumption  of  knowledge  (i).  Such  an  attainder  may  in- 
deed, under  certain  circumstances,  afford  some  evidence  to  a  jury 
against  a  person   charged  with    knowingly  receiving,  but  cannot 


(a)  Fost.    372.      Com.    Dig.  (/)  1  Hale,  622.  Hawk.  b.  2. 

Justices,  T.    1.       1   East  Rep.  c.  29.  s.  32.   Com.  Dig.  Justices, 

106.  T.  2. 

(&)  2  East  Rep.   5  ;    and   see  {g)  Hawk.  b.  2.  c.  2.9.   s.  33. 

Russ.  &  Ry.  C.  C.  106,  7.  notes.  (h)  Dyer,  355.   Staundf.  41  b. 

(c)  1  Hale,  618.  4  Bla.  Cora.  (i)  1  Hale,  323.    622.     3  P. 

37.     Com.  Dig.  Justices,  T.  2.  Wms.  496.    Hawk.   b.  2.  c.  29. 

(rf)  1  Hale,  618.  s.  33.   4  Bia.  Com.  37. 

(e)  1  Hale,  622.  Hawk.  b.  2. 
c.  29.   s.  33. 

R  2 
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AccEfifi ARIES     excuse  the  omission  of  that  allegation  in  the  indictment,  or  supply 
the  want  of  proof  upon  the  trial  (a). 


AFTER 
THE    TACT. 


[     266 


As  to  what  shall  be  esteemed  a  receiving,  relieving,  comforting, 
or  assisting  a  felon,  it  may  be  observed,  generally,  that  any  assist- 
ance whatever  given  to  him,  to  hinder  his  being  apprehended, 
tried,  or  suffering  punishment,  is  sufficient  toconvict  the  offender  (6). 
So  lending  him  a  horse  to  ride  away  in  order  to  enable  him  to 
escape  his  pursuers,  assisting  him  to  escape  from  prison,  or  res- 
cuing him  from  the  officers  of  justice,  will  make  a  man  accessary 
to  a  felony  (c).  But  the  assistance  or  support  must  be  given  in 
order  to  favor  an  illegal  escape  ;  so  that  to  support  a  criminal  in 
prison,  to  receive  or  comfort  him  when  he  is  out  on  bail,  or  to 
afford  him  advice  and  assistance  to  procure  his  legal  acquittal,  are 
not  unlawful,  but  frequently  humane  and  laudable  (f/).  To  receive 
stolen  goods,  knowing  them  to  be  stolen,  not  falling  under  any 
]  of  the  descriptions  of  the  common  law,  did  not  constitute  the 
receiver  an  accessary,  but  was  a  distinct  misdemeanor  punishable 
byline  and  imprisonment  (e).  But  by  the  several  statutes  (/'),  the 
receivers  were  made  accessaries  after  the  fact,  and  subjected  to 
severer  judgment  ;  and  by  another  provision  (g),  the  receivers 
of  linen  stolen  from  bleaching  grounds,  are  made  felons  without 
benefit  of  clergy.  The  only  relation  which  excuses  the  harbouring 
a  felon,  is  that  of  a  wife  to  her  husband,  because  she  is  considered 
as  subject  to  his  controul,  as  well  as  bound  to  him  by  affection  {h). 
But  no  other  ties,  however  near,  will  excuse  ;  for  if  the  husband 
protect  the  wife,  the  father  his  son,  or  a  brother  his  brother,  they 


(a)  3  P.  Wms.    496.    Hawk. 

b.  2.    c.  29.    s.  33.   note  a. 

(b)  1  Hale,  618.     Hawk.  b.2. 

c.  29.     4  J>la.  Com.  37.     Com. 
Dig.  Justices,  T.  2. 

(c)  1  Hale,  618.  Hawk,  b,  2. 
e.  29.  s.  26,  7.  4  Bla.  Com.  38. 
Com.  Dig,  Justices,  T.  2. 

(d)  1  Hale,  620,  21.  Hawk. 
b.2.  C.29.  s.  28.  4  Bla.  Com. 
38.  Dalt.  J,  c.  161.  Com.  Dig. 
Justices,  T.  2. 


(e)  Yelv.  4.  1  Hale,  620. 
Com.  Dig.  Justices,  T.  2. 

(/)  3  &  4Wm.  <Sc  Mary,  c.  9. 
5  Anne,  c.  31.  4  Geo.  1.  c.  11. 
3  Geo.  4.  c.  24. 

(r/)  18  Geo.  2.  c.  27. 

(/t)  1  Hale,  621.  Hawk.  b.  2. 
c.  2t).  s.  34.  4  Bla.  Com.  39. 
Com.  Dig.  Justices,  T.  2.  See 
ante,  257  a.  a  case  where  the  wife 
was  considered  as  the  principal, 
and  the  husband  as  accessary 
only. 
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contract  the  guilt,  and  are  liable  to  the  punishment  of  accessaries     Accessaries 

,  •    •        1    r   1  \  AFTER 

to  the   ongmal  felony  (a).  the  fact. 

There  may  be  an  accessary  to  a  person  who  was  accessary  be- 
fore the  fact,  as  if  A.  advise  and  procure  B.  to  murder  C. :  by 
this  A.  is  accessary  before  the  fact ;  and  though  but  accessary,  yet 
if  D.  receives  and  conceals  him  from  justice,  D.  hereby  becomes 
an  accessary;  but  there  cannot  be  an  accessary  to  a  person  who 
was  accessary  after  the  fact  {b). 

Formerly  the  accessary  could  never  be  tried  without  his  own  Time  of  trial  of 

•  1  /•    I  ■         ■      •     I  accessary, 

consent,  before  the  conviction  or  outlawry  of  this  principal,  un- 
less they  were  tried  together  (c).  But  the  statute  1  Anne,  stat.  2. 
c.  9-  s.  2.  enacts,  that  whoever  shall  buy  or  receive  stolen  goods, 
knowing  the  same  to  have  been  stolen,  may  be  prosecuted  for  a 
misdemeanor,  and  punished  by  fine  and  imprisonment,  though  the 
principal  felon  be  not  convicted.  And  this  provision  is  extended 
by  2'2  Geo.  3.  c.  58.  s.  1.  {d)  to  cases  of  petit  larceny,  and  all 
persons  guilty  as  accessaries  of  receiving  in  grand  larceny,  are  [  267  ] 
liable  to  be  indicted  as  such,  at  any  time  before  the  conviction  of 
the  principal.  And  the  provision  is  still  further  extended  by  the 
3  Geo.  4.  c.  38.  s.  3,  to  accessaries  before  the  fact,  in  cases  of 
burglary,  robbery,  and  larceny  (e).  And  by  recent  statutes,  re- 
ceivers of  goods,  metals  affixed  to  houses,  &c.  and  articles  of 
plate  or  jewellery,  may  be  tried,  found  guilty,  and  transported 
for  fourteen  years,  although  the  thief  has  neither  been  tried  nor 
prosecuted  to  outlawry  (J). 

The  punishment   of  accessaries  before  the  fact   is,  in  general,  Punishment  of 
I  -11  r--i/-i  r  IT  accessaries, 

tlie  same  with  that  or  principals,  for  they  are  frequently  the  most 

deeply  criminal  (g).     By  3  Geo.  4.  c.  38.  s.  3.  persons   convicted 

of  advising  children  or  others   to  commit  thefts,  may,  instead  of 


(a)  1  Hale,  621.   Hawk.  b.  2.  {d)  And   see    the  3   Geo.  4. 

c.  29.    s.  34.      4  Bla.  Corn.    39.  c.  24.  s.  3. 

Com.  Dig.  Justices,  T.  2.     We  (e)  See  infra.                     ' 

Lave  already  seen  where  acces-  {f)  4  Geo.  1.  c.  11.  29  Geo.  2. 

saries  may  be  tried,  ante,  180.  c.  30.  s.  1.     10  Geo.  3.  c.  48. 

(6)  3  P.  Wms.  475.  {cj)  Dalt.  J.   c.  lUl.     31*.  VV. 

(c)  Fost.   369.     1  Hale,  623.  475. 
Hawk.  b.  2.  c.  29.  s.  36.    4  Bla. 
Com.  40. 
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Punishment  of  the  punishment  then   in  force,  at  the  discretion  of  the  court,  be 


ACCESSARIES. 


transported  for  seven  years,  or  imprisoned  only,  or  imprisoned 
and  kept  to  hard  labour  for  any  term  not  exceeding  three  years  ; 
and  by  the  4th  section  of  that  act,  passed  for  the  punishment  of 
accessaries  before  the  fact  to  burglary,  robbery,  and  larceny,  iti 
cases  where  the  principals  are  not  discovered,  it  is  enacted,  that 
an  accessary  before  the  fact  to  any  burglary,  robbery,  or  larceny 
whatever,  of  the  degree  of  grand  larceny  (except  where  the  prin- 
cipal has  been  convicted),  shall  be  deemed  guilty  of  a  misdemea- 
nor, and  may  be  imprisoned  only,  or  imprisoned  and  kept  to  hard 
labour,  for  any  term  not  exceeding  two  years,  although  the  prin- 
cipal be  not  discovered,  or  be  not  convicted  ;  provided  such  ac- 
cessary shall  not  be  afterwards  punished  as  an  accessary  before  the 
fact,  if  the  principal  be  afterwards  convicted.  Accessaries  after 
the  fact  are,  in  most  cases,  allowed  the  benefit  of  clergy,  and  the 
punishment  is  often  trivial  (a).  In  the  case  of  horse-stealing, 
however,  the  statute  32  Eliz.  c.  12.  s.  5.  has  taken  away  clergy 
from  accessaries,  as  well  after  as  before  the  fact ;  but  this  is  to  be 
understood  to  relate  only  to  those  who  were  accessaries  at  the  time 
that  act  was  passed,  and  not  to  receivers  or  others  who  have  been 
made  so  by  subsequent  statutes  (6).  By  the  29  Geo.  2.  c.  30, 
receivers  of  stolen  lead.  Sic.  may  be  transported  for  fourteen 
years. 

Of  the  joinder  of       Having  thus  considered  the  leading  distinctions   between   prin- 
pais.  '  cipals  and  accessaries,  and  partially  the  structure  of  the  indictment 

against  them,  we  return  to  examine  when  and  in  what  manner 
several  defendants  may  be  joined  in  an  indictment,  in  whatever 
degree  they  are  guilty.  And  first,  we  will  inquire  when  several 
principals  in  the  first  degree  or  second  degree,  may,  or  must  be 
joined  in  one  indictment. 

Where  the  act  is  such  as  several  may  join  in,  all  the  offenders 
may  be  included  in  the  same  indictment  (c).     Thus,  though  torts 


(«)  Fost.  372.     3  P.  W.  475,  42G.     Hawk.   b.  2.  c.  25.   s.  89. 

Alii.  Com.  Dig.  Indictment,  F.    Bac. 

{h)  Fost.  373.  Abr.  Indictment,  G.  5.    Cro.  C. 

(c)  See   generally,     2    Hale,  C.  41,   2.    Burn,  J.  ludictment. 


173.    2  Burr.  984.    1  Scss.Cas.      IV. 
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are  in  their  nature  several,  and  each  one  must  answer  for  his  own        J?,'JV« n^*  «tc 
individual  crime  ;  yet  where  several  keep  a  common  gaming  or  other    as  principals. 
disorderly  house,  or  are  guilty  of  deer  stealing,  maintenance,  extor-       [     268     ] 
tion,  trespass,  or  other  ofl'ences  which  admit  of  the  agency  of  several, 
they  may  be   either  jointly  or  severally  indicted  (a).      But  where 
the  criminality  arose  in  consequence  of  some  personal  disqualiti- 
cation  to  do  an  act  in  itself  lawful,  as  for  exercising  a  trade  under 
the  Stat,  of  Elizabeth,  not  having  served  an  apprenticeship,  each 
individual  might  have  been  prosecuted  alone  {b).     So  also,  seve- 
ral cannot  be  joined  in  an  indictment  for  perjury,  because  the  as- 
signment must  be  of  the  very  words  spoken,  and  the  words  uttered 
by  one  cannot   possibly  be   applied   to  those  which  proceed  from 
another ;  besides,  one    of  the  defendants  may  be  desirous  of  ob- 
taining a  certiorari,  while  the  others  are  anxious  for  an  immediate 
trial  (c).     Upon   the   same   principle,  no  indictment  can   be  sup- 
ported  against   several  for  being  common  scolds  or  barrators  (d), 
nor   for   absenting   themselves    from   church  (e),  nor  can   several 
parishes   be   indicted   together   for   suffering  a  highway  to  be  out 
of  repair  (/").     So   neither  can    several  individuals  be  jointly  in- 
dicted for  omitting  to  repair  the  pavement  before  their  respective 
houses  (g).     But  several   may  be  indicted   for  the  same  libel,  if 
they  all  joined  in  publishing  it  (Ji).     And    the  same  persons  being 
concerned    as  principals  in  the  same   offence,  may  all  be  joined 
in  the   same   indictment,  though   the  degrees  of  guilt  may  differ. 
Thus,  in    case   of  felony,  where  several    are   present  aiding    and 
abetting,  they  may  be  joined  with  the  principal  in  the  first  degree, 
and  charged  in  the  indictment  either  as  the  actual  perpetrators,  or 


(a)  2  Hale,  173,  4.  10  Mod. 
335,336,  1  Vent.  302.  1  Salk. 
382.   2  Ld.  Haym.  1248.  Hawk. 

b.  2.  c.  25.  s.  39.  Com.  Dig.  lu- 
dicluients,  F.  Bac.  Abr.  Indict- 
ment,   G.  5.     Burn,   J. 
ment,  IV.     8  East,  47. 

(b)  2  lloll.  Abr.  81. 
623.  5  Mod.  181.  2  Sess.  Cas. 
221.  4  Burr.  '204(>.  10  Mod. 
335,  6.  1  Vent.  302.  1  Salk. 
382.    2  Hale,  184.  Hawk.  b.2. 

c.  25.  s.  89.  Com.  Dig.  Indict- 
ment, F.  Bac.  Abr.  Indictment, 
G,  5.    Burn,  J.  ludiL'tmcut,  IV. 


Indict- 


1  Stra. 


Chitty's  Apprentice  Law,  p.  137. 

(c)  3T.  li.  103,  4.  2  Stra. 
921.  1  Sess.  Cas.  424.  2  Burr. 
983,  984.  2  Barnard.  24.  80. 
Hawk.  b.  2.  c.  25.  s.  89,  in  notes. 
Bac.  Abr.  Indictment,  G,  5. 
Com.  Dig.  ludictment,  F. 

(d)  2  Stra.  921. 

(e)  Trem.  F.C.  267. 

If)  Rep.  temp.  Hardw.  105. 
Styles,  157. 

(f/)  2  llol.  Abr.  81.  Hawk, 
b.  2.  c.  25.  s.  89. 

(//,)  2  Burr.  985.  Burn,  J.  lu- 
dicluicut,  IV. 
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OF    DEFENUANTS  .      .  ,  ,        .,,  ■     r      ■  r   t  1  c 

AS  TRiNcivALb.  pctit  larceu}',  mayhem,  and  onences  mterior  to  felony,  the  act  ot 
one  being  in  law  the  act  of  the  rest,  they  may  all  be  charged  as 
having  jointly  committed  the  offence  (6) ;  except  in  the  case  of 
becoming  a  traitor,  by  harbouring  another  traitor,  in  which  case 
the  indictment  must  be  specially  framed  (c).  Where  the  principal 
in  tlie  second  degree  is  charged  as  an  aider  or  abettor,  it  is  not 
necessary  to  set  forth  in  the  indictment  the  means  or  manner  by 
which  he  became  thus  guilty,  but  merely  to  describe  him  ge- 
nerally as  being  present  aiding  and  abetting  at  the  felony  and 
nuirder  (as  the  case  may  be)  committed,  in  manner  and  form  afore- 
said (d).  But  merely  to  charge  him  with  being  present,  will  not 
suffice,  because  he  may  possibly  be  innocent  (e).  In  indictments 
for  homicide,  it  is  safer  to  aver  the  abetment  generally  ;  but  if  it 
be  laid  specially,  it  should  refer  to  the  stroke,  and  not  to  the 
death  (f).  And  it  seems  proper  to  aver  the  abetting  with  malice 
prepense,  and  then  to  draw  the  conclusion  that  all  present 
murdered  the  deceased  (g).  But  care  must  be  taken,  if  the  stroke 
and  death  were  on  different  days,  to  lay  the  muriJer  on  the  latter, 
though  the  abetting  was  on  the  former,  for  till  then  no  felony 
was  completed  {h). 

If  money  or  goods  be  obtained  upon  false  pretences,  all  who 
are  present  aiding  may  be  included  in  one  indictment  under  the 
statute  (e).  And  if  the  crime  arise  out  of  the  same  act,  though 
[  270  ]  the  parties  stand  in  different  relations,  they  may  be  joined  in  the 
same  indictment;  thus,  if  a  wife  join  with  a  stranger  in  the  mur- 
der of  her  husband,  they  may  be  prosecuted  together,  though  the 
wife   is    guilty  of    petit    treason,    and    the    stranger   of    murder 


(g)  3  T.  R  305.  1  Leach,  G4.  Ante,  260.     Sec   form,  Leach, 

350.  505.     Hawk.   h.   2.   c.  25.  3G0.    Post,  vol.  ii.  5. 

s.  04;  and  see  ante,  2G0.  (e)   Hawk.  b.  2.   c.  25.  s.  64. 

(/>)  7  East,  65.     1  Hale,  615.  Fost.  351.     4  Co.  Rep.  42. 

521,  2.     4  Bla.  Com.  36.    Ante,  (J)  4  Co.  42. 

260.  iff)  9  Co.  62. 

(c)  Fost.  345.  (A)  4  Co.  42. 

(rf)  2L(1.  Raym.a46.  1  Halo,  (i)  1  Leach,  505;   and  so  in 

621,2.    Hawk.  b.  2.  c.  25.  s.  64.  the  case  of  personating  seamen. 

Id.  b.  2.  c.  29.  s.  17.    4  Co.  42.  against  the  57  C!eo.  3.   c.  127. 

3    Price,   145.     2   Marsh.    466.  s.  4.     Russ.  &  Ry.  C.  C  353. 
Russ.  &  Ry.  C.C.  314.    S.  C. 
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only  (a).      And  in  that  case,    the  mdictment  may  conclude  that         Joinder 

•  7  7  7  1       r      I     ■  1.L-  J  I         ^^    DEFENDANTS 

ihey  ^\feloniously,  traitorously,  and  oj  their  malice  ajoretliougtit,  as  principals. 
did  kill  and  tnurder"  which  will  be  good  for  both  of  them,  ap- 
plying to  each  their  appropriate  terms  (b).  So,  several  present  at 
the  death  of  a  man  may  be  charged  with  different  degrees  of 
homicide  in  the  same  indictment ;  thus  if  A,  with  malice,  abet  B, 
who  gives  the  blow  without  malice,  it  is  murder  in  the  former, 
and  but  manslaughter  in  the  latter ;  and  thus  it  may  be  stated  in 
the  proceedings  (c).  And  in  an  indictment  for  burglary  and 
larceny  against  two,  one  may  be  found  guilty  of  the  burglary  and 
larceny,  and  the  other  of  larceny  only  {d).  And  it  seems  that  on  the 
trial,  if  two  be  indicted  for  murder,  the  jury  may  not  find  it 
murder  as  to  one,  and  manslaughter  as  to  the  other :  but  if  this 
distinction  appear  to  the  grand  inquest  upon  the  evidence  to  sup- 
port the  bill,  a  new  bill  for  the  inferior  offence  should  be  pre- 
sented against  the  less  guilty  individual  (e).  And  on  an  indictment 
against  two  charging  them  with  a  joint  offence,  either  may  be 
found  guilty,  but  they  cannot  be  found  guilty  of  the  separate 
parts  of  the  charge  subjecting  the  prisoners  to  distinct  punish-r 
ments  (/), 

Several  offenders  may  also,  for  different  offences  of  the  same 
kind,  be  in  some  cases  included  in  the  same  indictment,  the  word 
"  severally'  being  inserted,  which  makes  it  several  as  to  each  of 
them,  though  the  court  will,  in  its  discretion,  quash  the  indict- 
ment if  any  material  inconvenience  appear  to  rise  from  the  mode 
in  which  it  is  preferred  (g).  Thus  it  has  been  holden  that  four 
persons  may  be  joined  for  erecting  four  inns,  which  prove  to  be 
common  nuisances,  if  the  word  *'  severally^'  be  inserted,  though 
the  want  of  that  word  will  vitiate  (A).  And  the  same  rule  applies 
to  the  keeping  of   disorderly  houses,    the  same  term    being   in- 

(a)  Fost.  106.329.  Com.  Dig.  Hawk.  b.  2.  c.  29.  s.  7. 
Indictment,   F.      Burn,  J.    In-  (/)  Russ.  &  Ry.  C.  C.  344. 

dictment,  IV.  {g)    3  T.  R.  106.    8  East,  46. 

(6)  Id.  ibid.  Burn,  J.  Indictment,  IV. 

(c)  9  Co.  67.     3  Bulst.   206.  {h)  2  Rol.  Rep.  345.   2  Hale, 

1  Leach,  360.  174.  8  East,  47.  Com.  Dig.  In- 
(f/)  Russ.  ,1'  Ry.  C.  C.  520.  dictment,  F.  Bac.  Abr.  Indict- 
ee) 3  Bulst.  206.  2  Hale,  162.  mcnt,   G.  5.    Burn,  J.    ludict- 

2  Rol.  Rep.  408.     1  Sid,    230.  mcut,  IV. 
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Joinder         serted  (a).    But  it  seems  that  to  warrant  such  joinder,  the  offences 

OF    DEFKNUANTS  ,  r      I  11  •!!         1         .       f    ^1 

AS  PRINCIPALS,  must  De  Of  tlie  same  nature,  and  sucli  as  will  admit  or  the  same 
plea  and  sentence,  or  it  may  operate  like  a  misjoinder  in  civil  pro- 
ceedings, and  be  bad  upon  demurrer,  or  after  a  general  verdict,  in 
arrest  of  judgment  (b).  In  all  these  cases,  however,  the  charge 
is  several  against  each  individual,  and  the  jury  may  acquit  some, 
while  others  are  found  guilty  (c).  But  there  are  some  exceptions 
to  this  rule,  as  in  cases  of  conspiracy  and  riot,  where  one  cannot 
be  indicted  for  an  offence  committed  by  himself  alone,  and  the 
acquittal  of  so  many  as  shall  render  it  impossible  for  the  rest  to 
have  committed  the  offence  must,  of  course,  extend  to  him  {d). 
And  if  several  be  concerned  in  executing  a  treasonable  or  seditious 
design,  it  is  best  to  include  them  in  one  proceeding  that  the  evi- 
dence for  the  crown  may  not  be  disjointed  (e).  On  the  other 
hand,  an  indictment  may  be  defective  for  including  too  many;  as 
for  indicting  a  woman  for  the  murder  of  her  illegitimate  child, 
and  another  person  being  present  aiding  and  abetting  ;  if  the  only 
evidence  of  guilt  be  the  concealment,  both  the  prisoners  might  be 
acquitted  (J).  As  each  individual  is,  in  all  cases,  responsible  only 
for  his  own  criminal  actions  or  omissions,  the  result  whether 
the  defendant  be  indicted  alone  or  with  others  will  be  similar,  and 
no  inconvenience  can  arise  to  the  defendants  from  being  jointly 
indicted  ;  for  if,  on  the  trial,  the  evidence  affects  them  differently, 
the  judge,  in  his  discretion,  will  select  such  parts  of  it  as  are 
applicable  to  each,  and  leave  their  cases  separately  to  the  jury* 
in  order  that  each  individual  may  have  an  impartial  trial,  unpre- 
judiced by  the  case  of  his  associates  (g).  If  two  be  improperly 
found  guilty  separately  on  a  joint  indictment,  the  objection  may 
be  cured  by  producing  or  entering  a  7iolle  prosequi  as  to  the  one 
of  them  who  stands  second  on  the  verdict  (A). 


(a)  Id.  ibid.      2  Hale,    174.  2Salk.  593,    Com.  Dig.  Tnform- 

Burn,  J.  Indictment,  IV.  ation,  D.  7.     13  East,  412. 

(h)  3  T.  U.  103.  ({.     1  East,  (c)  Kel.  9. 

4G.   2ranipb,  132.  Ante,  254, 5.  (/)   1  East  P.  C.  229. 

(c)  Kel.   9.  Burn,  J.   Indict-  {y)  3  T.  R.  106.    8  East,  46. 
me.nt,  IV.  (A)  Buss.  &  By.  C.  C.  344. 

(d)  iStra.  193.    12  Mod.  202. 
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As,     at     common    law   (a), 


the   accessary  cannot    be  tried  Joinder  of  ac- 

.  -  cessaries. 

before  the  principal,  without  his  own  consent,  and  as  the  crime  ot 

the  former  depends  upon  the  guilt  of  the  latter,  and  an  accessary 
must  be  convicted  of  a  felony  of  the  same  species  as  the  princi- 
pal, it  is  both   usual  and  proper  to  include  them  in  the  same  in- 
dictment (6).     In  this  case,    if   the  principal  plead  the  general 
issue,  the  accessary  will  be  required  to  plead  also  ;  and  if  he  plead 
the  same  plea,  both  may  be  tried  by  the  same  inquest,  but  the 
principal  must  be  first  convicted  ;  and  the  jury  will  be  charged,  if 
they  find   the  former  not  guilty,  that  the  latter  must  also  be  ac- 
quitted (c).   Where  the  parties  are  thus  joined  in  the  same    pro- 
ceeding, the  proper  course  is  first  to  state  the  guilt  of  the  principal, 
as  if  he  alone  had  been  concerned,  and  then  in  case  of  accessaries 
before  the  fact,  to  aver  «  that  C.  D.,  late  of,  &c.  (the  procurer) 
«  before  the  committing    of  the  said  felony  and  murder  (or  bur- 
*'  »lary,  as  the   case  is)  in  form  aforesaid,  to  wit,  on,  &c.  with 
"  force  and   arms,  &c.  did  maliciously  and  feloniously  {d)  incite, 
"  move,  procure,  aid,  and  abet  (or  '  counsel,  hire,  and  command') 
"  the  said  A.  B.  (the  principal  felon),  to  do  and  commit  the  said 
<*  felony,    in    manner    aforesaid    against    the    peace.    Sec.  (e)" 
And  where  a  man  is  indicted  as  an  accessary  after  the  fact  toge- 
ther with  his  principal,  the   original  felony  is  to  be  stated  in  the 
same  way,  and  the  conclusion  must  aver   that  the  accessary  did 
receive,  harbour  and  maintain,  S)C.  the  principal  felon,  well  know- 
ing that  he   had   committed  the   felony  (J).     The  averment   of 
knowledge  is  indispensably  requisite ;  because  without  it,  the  guilt 
does  not  manifestly  appear  (g).     But  it  is  in  no  case  necessary  to 
use  the  word  ''  accessary''  in  the  indictment  {h),  or  to  set  forth  the 
means  by  which  the  accessary  before  the  fact  incited  the  principal 
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(a)  In  some  cases  altered  by 
statute,   as  vide  ante  26G,  7. 

(6)  Fost.  365.  1  Hale,  623. 
Burn,  J.  Accessaries,  IV.  Wil- 
liams, J.  Accessary,  V.  Com. 
Dig.  Justices,  T.  3. 

(c)  1  Hale,  624.  2  Hale, 
222,  3.  Hawk.  b.  2.  c.  29.  s.  47. 
Com.  Dig.  .histices,  T.  3.  Burn, 
J.  Accessary,  IV.  Williams,  J, 
Accessary,  V. 

{(I)  As  to  the  omission  of  this 
word,  in  the  case  of  joinder  of 


principals,  see  ante,  260. 

(e)  See  form,  1  Leach,  515. 
Williams,  J.  Accessaries,  V. 
post,  vol.  ii.  5. 

(/)  Id.  ibid.  See  form,  post, 
vol.  ii.  5. 

(</)  1  Hale,  622.  Com.  Dig. 
Justices,  T.  2.  Hawk.  b.  2.  c.  29. 
s.33.  Burn,  J.  Indictment,  HI. 
Hawk.  b.  2.  c.  25.  s.  67.  2  Lev. 
208. 

(//)  3  P.  Wins.  477. 
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Joinder         to  commit  the  felony,  or  the  accessary  after,  received,  concealed, 

OF   ACCES8A1UK8.  ...  .  .        . 

or  comforted  liim  ;  for  it  is  perfectly  immaterial  in  what  way  the 
purpose  of  the  one  was  effected,  or  the  harbouring  of  the  other 
secured  ;  and  as  the  means  are  frequently  of  a  complicated  nature, 
it  would  lead  to  great  inconvenience  and  perplexity  if  they  were 
always  to  be  described  upon  the  record  («).  The  felony  of  which 
the  principal  was  guilty  must  be  set  forth  according  to  the  facts  ; 
it  has  been  questioned  whether  in  an  indictment  against  A.,  &c. 
for  a  burglary,  and  B.  for  being  accessary  thereto,  that  if  A.  is 
acquitted  of  the  burglary,  B.  can  be  found  guilty  as  accessary 
to  the  larceny  (b). 

In  an  indictment  against  the  accessary  alone,  after  the  conviction 
of  the  principal,  it  is  not  necessary  to  aver  that  the  latter  com- 
mitted the  felony,  or  on  the  trial  to  enter  into  a  detail  of  the 
evidence  adduced  against  him  ;  but  it  is  sufficient  to  recite  with 
certainty  the  record  of  the  conviction,  because  the  court  will  pre- 
sume every  thing  on  the  former  occasion  to  have  been  rightly  and 
properly  transacted  (c).  But  this  presumption  must  give  way  to 
positive  evidence  of  the  imiocence  of  the  principal,  which  it  is 
fully  competent  to  the  supposed  accessary  to  produce  (d).  And, 
therefore,  if  it  appear  on  the  trial,  that  the  principal  was  erro- 
neously convicted^  the  defendant  indicted  as  accessary  is  entitled 
to  an  acquittal  (e). 

Where  triable.  Where  the  accessary  became   guilty  in  a  county  different  from 

that  in  which  the  principal  felony  was  committed,  it  was  an- 
ciently doubted,  from  the  strict  locality  of  offences  at  common 
law,  whether  he  could  be  indicted  in  either  (f).  But  by  the  sta- 
tute 2  &  3  Edw.  6.  c.  24.  s.  3  &  4.  in  case  of  murder  the  ac- 
cessary may  be  indicted  in  the  county  where  the  death  happens, 
and  in  case  of  any  other  felony,  where  his  individual  guilt  arises. 


■     (a)   Co.    Ent.    56,   57.     Rast.  form,  post,  vol.  ii.  5. 

Ent.   48,    51,   2.        9    Co.  114.  (rf)  Post.  121.  365.    3  Campb. 

Hawk.  1).  2.   c.  2».   s.  17.  265.     Com.  Dig.  Justices,  T.  3. 

{h)    liuss.  &   lly.  C.  C.  310.  4  Bla.  Com.  324. 

2  Marsh.  571.   S.  C.  (c)  Id.  ibid. 

(c)   7  T.  II.    463.    Fost.  365.  (/)   Hawk.   b.  2.  c.  20.  s.  48. 

Com.  Dig.  Justices,   T.  3.  Sue  Ante,  178. 


OF    THE    INDICTMENT. 


271 


Joinder 


But  when  the  accessary  is  indicted,  under  this  statute,  in  a  ^^  accessaries. 
different  county  from  that  in  which  the  felony  was  committed,  it 
is  not,  as  in  other  cases,  sufficient  to  state  that  the  principal  was 
convicted,  but  it  must  be  averred,  that  he  was  actually  guilty  in 
the  other  county  (a).  And,  in  this  case,  the  indictment  should 
first  describe  the  offence  to  have  been  committed  by  the  principal 
in  the  second  county,  according  to  the  fact  (6) ;  and  then  aver 
that  the  accessary  did  procure  or  receive  according  to  the  nature 
of  his  crime,  and  the  degree  in  which  he  was  guilty.  In  further 
pursuance  of  the  statute  of  Edw.  6.  two  recent  acts  of  parlia- 
ment direct  that  accessaries  may  be  indicted  either  in  the  county 
where  the  felony  was  completed,  or  where  they  were  themselves 
guilty,  and  that  receivers  of  stolen  goods  may  be  indicted  in  the 
county  where  tliey  were  guilty  of  receiving  (c).  So  that  they  may, 
at  the  present  day,  be  legally  indicted  in  either. 

It  is  in  no  case  necessary  in  a  separate  indictment  against  the 
accessary,  to  aver  the  judgment  pronounced  on  the  principal  (d). 
Formerly,  indeed,  it  was  thought  that  the  latter  must  be  at- 
tainted before  the  former  could  be  prosecuted  ;  and,  therefore, 
when  the  principal  stood  mule,  obtained  his  pardon,  or  was  al- 
lowed the  benefit  of  clergy,  the  accessary  escaped  unpunished  (e). 
But  by  the  statute  1  Ann.  statute  2.  c.  9-  s.  1.  if  the  principal 
stand  mute,  or  peremptorily  challenge  more  than  twenty,  or  be 
convicted,  but  for  some  extrinsic  cause  not  attainted,  the  acces- 
sary shall  be  compelled  to  answer.  Thus  the  reason  of  the  law 
ceasing,  the  law  itself  has  ceased,  and  the  great  bar  to  the 
punishment  of  accessaries  is  removed  by  the  statute ;  and  this 
ancient  law  is  still  further  altered  by  the  22  Geo.  3.  c.  58.  s.  1. 
and  3  Geo.  4.  c.  38.  (/).  So  even  though  the  principal  felon  be 
unknown,  a  receiver  of  stolen  goods  may  be  indicted  for  the 
misdemeanor  (g).     But  if  the  original  offender  be  known,  an  aver- 

(a)  9  Co.   114.     3  Inst.    49.  (d)    2   Leach,  925.      2    East 
Hawk.   b.  2.  c.  29.  s.  51.    1  St.      P.  C.  782. 

Tr.  351.  (e)  Fost.362,  3,  4.   Com.  Dig. 

(b)  3  Inst.  49.  Justices,  T.  3. 

(c)  43  Geo.  3.  c.  11.  s.  5  &  6.  (/)  For  these  enactments,  see 
44  Geo.  3.  c.  92.  s.  8.  See  ante,  ante,  2GG,  7. 

180.  ((j)  3  Campb.  2G4.   Sec  form, 

post,  vol.  ii. 
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Joinder        ment  that  he  is  unknown  will  be  fatal  (a).     It  is  not  necessary 
to  allege  in   such  indictment  i 
or  has  not  been  convicted  (6). 


to  allege  in  such  indictment  that  the  principal  cannot  be  taken. 


Although  accessaries  before  the  fact  are,  in  general,  in  the 
judgment  of  the  law,  equally  criminal  with  principals  (c),  acces- 
saries after  the  fact  are  admitted  to  clergy,  except  where  it  is 
taken  away  by  some  particular  statute,  as  in  cases  of  horse- 
stealing (d),  and  stealing  linen  from  bleaching  grounds  (e),  when 
the  receivers  are  ousted  of  clergy.  For  a  statute  which  takes 
away  clergy  from  aiders  and  abettors,  does  not  by  those  words 
include  accessaries  after  the  fact  (f) ;  so  that  the  punishment  of 
the  latter  is  often  comparatively  trivial  (g). 


Indictments  upon       We  have  hitherto  spoken  of  indictments,  without  making  any 

statutes.  ...  .  o       J 

distinction   between   those   which  are   preferred   for   offences   at 

common  law,  and  those  which  are  framed  upon  the  provisions   of 

particular  acts    of   parliament.      It  is  now   proper   to  examine 

those    peculiar    requisites   which   the  latter  kind    of  indictments 

must  contain.     It  will,  however,  be  only  necessary  to  show  the 

cases  in  which  they  differ  from  indictments  at  common  law ;  for 

all  the  rules  that  affect  the  former,  relate  also,  in  general,  to   the 

latter  ;  whatever  precision  is  required  in  the  one  is  also  necessary 

in  the  other ;  and  it  is   often    insufficient   merely  to  pursue  the 

description  of  the  offence  given  in   the   statute   by  which  it   is 

created  (/i).     Thus  in  an  indictment  for  obtaining  money  by  false 

tokens,    upon    33  Hen.   8.    or  for  obtaining  goods    and    money 

under  false  pretences,  upon  3  Geo.  2.  c.  24.   the   false  tokens  or 

pretences,  and  other  means  by  which  the  crime  was  effected,  must 

appear     on   the    face    of    the    record  (i).      And   though    it  was 


(a)  3  Carapb.  264.    See  form,  (/)  2  Ld.  Raym.  84G. 
post,  vol.  ii.  (r/)   Fost.  372. 

(b)  5  T.  R.  83.    2  East  P.  C.  (h)   Hawk.  b.  2.  c.  25.  s.  99. 
781.                                                             (i)  1  Leach,   487.     2  East  P. 

(c)  1  Hale,  615.  4  Bla.  Com.  C.  837.     2  T.  R.  581.    2  Stra. 
39.  1127.    7  Mod.  316.   Hawk.  b.  2. 

(d)  31  Eliz.  c  .12.  s.  5.   Ante,  c.  25.  s.  57.  n.  10.    2  East  P.  C. 
267.  1123,4.     2iVI.  &S.  379. 

(e)  18  Geo.  2.  c.  27. 
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formerly  holden  (a),  that  in  convictions  it  was  sufficient  to  pursue  O**  statotss. 
the  description  of  the  statute,  it  is  now  settled  tliat  this  will  not 
dispense  with  observing  the  general  requisites  of  that  summary 
proceeding,  unless  a  particular  form  be  expressly  given  by  the 
statute  (6).  We  shall  now,  therefore,  proceed  to  examine  the 
features  which  an  indictment  on  the  statute  must  contain  peculiar 
to  itself,  viz.'j  when  it  is  necessary  to  recite  the  statute— what 
misrecital  will  vitiate— how  far  the  description  of  the  offence 
must  be  brought  within  the  words  of  the  act — when  the  pro- 
ceedings will  be  good  at  common  law — and  how  Tar  it  must 
conclude  contrary  to  the  form  of  the  statute  or  statutes  in  such 
case  made  and  provided  (c). 

It  has  loncj  been  perfectly  settled,  that  there  is  no  necessity  in  Recital  of  or  re- 
o  tr  J  111      feience  to  statute 

any  indictment  or  information  on  a  public  statute,  whether  the 

offence  be  evil  in  its  own  nature,  or  only  becomes  so  by  the  pro- 
hibitions of  the  legislature,  to  recite  the  statute  upon  which  it 
is  founded ;  for  the  judges  are  bound  ex  officio,  to  take  notice  of 
all  public  acts  of  parliament,  and  where  there  are  more  than 
one  by  which  the  proceeding  can  be  maintained,  they  will  refer 
it  to  that  which  is  most  for  the  public  advantage  (^).  But  if  the 
indictment  profess  to  recite  the  statute,  and  there  be  a  material 
variance,  and  the  indictment  conclude  "  contrary  to  the  form  of 
the  said  statute,"  such  variance  will  be  fatal,  and  therefore  it  is 
in  no  case  advisable  to  recite  it  (e);  though  if,  after  such  mis-  [  277  ] 
recital  of  a  public  act,  the  indictment  conclude  generally  as 
"  contrary  to  the  statute  in  such  case  made  and  provided,"  omit- 
ting any  reference  to  the  statute  recited,  the  recital  may  be 
rejected  as  surplusage  {J"). 

(a)  1  Ld,  Raym.  582.  1  Chitty  on  Pleading,  4th  edit. 

{b)  2  Leon.  38.   39.     2  Burr.  197. 

679.1037.   2  East,  340.     Bosc.  (e)  Cro.  EUz.23G.  249.   Plow, 

on  Con.  42.     Hawk.  b.  2.  c.  25.  79.83.4.    iStra.  214.    Dougl. 

s.  111.  94.    4  Co.  48.   Fost.  372.    Cro. 

(c)  See   Hawk.   b.   2.   c.  25.  Car.  135.     1  Rol.  Rep.  49,  50. 

s.  99  to  119.  Sir  Wm.  Jones,  194.      2  Hale, 

(rf)    Dyer,     155.    a.    34G.    b.  172.   Hawk.   b.  2.  c.  25.  s.  101. 

6  Mod.  140.   Cro.  Eliz.  187.236.  Bac.  Abr.  Indictment,  H.  Sta- 

Hob.  310.  2  Hale,  172.   Hawk,  tute,  L.  5.    Burn,  J.  Indictment, 

b.2.  c.  25.S.  100.  iSaund.  135,  IX.     Ld.  Raym.  382.    6T.  R. 

n.  3.    Bac.  Abr.  Indictment,  I.  776. 

Burn,      J.      Indictment,      IX.  (/)  Id.  ibid.     I  Ld.   Raym. 
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On  statutes.  But  the  parts  of  a  private  act  upon  which  an  indictment  is' 
framed  must  be  set  out  specially,  the  same  as  other  facts,  and  a 
variance  if  properly  shewn  to  the  court  will  be  fatal  (a).  But 
the  error  must  be  properly  shewn  to  the  court  by  the  defendant, 
for  they  will  presume  the  statute  of  which  they  cannot  ex  officio 
take  notice  to  be  correctly  recited  (6).  It  will  therefore  be  ne- 
cessary to  inquire  what  in  such  case  would  be  deemed  a  variance^ 
so  as  to  vitiate  the  proceedings. 

It  is  in  no  case  necessary  to  set  forth  the  day  on  which  the 
statute  was  enacted,  and  therefore  it  is  better  altogether  to  omit 
it(c);  for  a  mistake,  in  this  respect,  will  frequently  prove  fataK 
Thus  if  a  parliament  was  fust  holden  on  the  28lh  day  of  April, 
S2d  year  of  Henry  the  Eighth,  and  afterwards  holden  on  the 
12th  day  of  April  in  the  next  year,  and  a  statute  passed  on  the 
last  of  these  days  be  recited  as  made  at  a  parliament  holden  on 
the  first  of  them,  the  mistake  will  be  fatal  (d).  So  if  parliament 
be  summoned  for  the  23(1,  and  afterwards  prorogued  to  the  25th, 
it  would  be  a  misrecital  of  an  act  passed  during  its  sitting,  to  de- 
scribe it  as  holden  on  the  former  (e).  And  in  some  cases  the 
t  278  ]  averment  that  a  statute  was  made  at  a  parliament  holden  in  a  year 
when  it  sat  by  prorogation  instead  of  the  session  of  parliament^ 
has  been  considered  as  a  fatal  variance ;  because  the  court  will 
not  make  any  case  stronger  than  the  party  himself  has  done  upon 
the  record  (J).     But  the  indictment  may  be  supported,  if  it  has 


382.  Cro.  Car.  232,  3.  2  Hale, 
172,  3.  Hawk.  b.  2.  c.  25.  s.  104. 
6T.  R.  773,  ace.  butsee  1  Saund. 
133,  n.  3,  in  which  this  distinc- 
tion is  not  noticed. 

(a)  1  Sid.  35G.  2  Hale,  172. 
Hawk.  b.  2.  c.  25.  s.  103.  Bac. 
Abr.  Indictment,  H.  2.  Burn,  J. 
Indictment,  IX. 

(i)  Hawk.  b.  2.  c.  25.  s.  103. 
Bac.  Abr.  Indictment,  H.  2. 
Burn,  J.  Indictment,  IX.  1  Chit, 
on  Plead.  4th  edit.  11)7. 

(t)  Dyer,  203.     Hawk.   b.  2. 


c.  25.  s.  104.     Bac.  Abr.  Indict- 
ment, H.  2. 

(d)  Hawk.  b.  2.  c.  25.  s.  104. 
Plow.  79,  83,  4.  Cro.  Car.  232. 
Cro.  Jac.  139.  Burn,  J.  Indict- 
ment, IX. 

(e)  2  Dyer,  203.  Hawk.  b.  2. 
c.  25.  s.  104.  Bac.  Abr.  Indict- 
ment, H.  2.  and  see  2  Chit.  Repi 
513. 

(/)  4  Inst.  27.  Cro.  Jac.  111. 
LuUv.  140.  1  Dyer,  95  a.  2  Dyer, 
171  a.  Skin.  l"lO,  111.  Hawk, 
b.  2.  c.  25.  s.  104.  Bac.  Abr. 
Indictment,  H.  2. 
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been  the  constant  course  of  precedents  thus  to  refer  to  the  statute    On  statutes. 
by  which  the  offence  was  created  (a). 

A  repugnancy  in  setting  forth  the   time  when  the  parliament 
was  holden,  as  if  a  statute  be  recited  to  have  been  made  in  the 
first    and  second  year  of  the   king,    will  vitiate    the  proceedings 
under  it  (6).     And  so  a  mistake  in  the  day  from  which  the  statute 
began   to  operate,  will  be  material  if  a  particular  period  be  spe- 
cified in  its  provisions  (c)  ;  but  now  by  a  recent  act  (d),  the  day, 
month,   and    year  of  passing   a   statute,  and    of  its  receiving  the 
royal  assent,  are   to  be  indorsed   upon  it,  and   to  be  regarded  as 
the  time  of  its  commencement,  unless  some  other  date   be  par- 
ticularly expressed  in  its  body.     It  has  been  said,  that  an  indict- 
ment was  in  one  instance  discharged  for  not  shewing   the  county 
in  which  the   parliament  was  holden  (e) ;  but  as  the  time  need  not 
be  averred,  it  is    probable  the  omission    of  the  place  would    be 
regarded  as  equally  immaterial (/').     If,  however,  the  indictment 
profess  to  set  forth   the  county,  and    mistake    it,    it    cannot  be 
supported  (g). 


The  title  and  preamble  of  the  act  need  not,  in  any  case,  be 
recited,  for  they  form  no  part  of  the  law ;  the  title  is  mere  matter 
of  description  given  by  the  maker,  and  the  preamble  is  no  part 
of  the  statute,  but  generally  contains  the  reasons  and  inducements 
for  its  being  enacted  (/?).  But  although  the  contrary  seems  to 
have  been  thought  by  Lord  Hale  (i),  it  is  the  better  opinion  that 
if  a  party  undertake  to  recite  them,  he  must  set  them  forth  with 
correctness,  or  otherwise  the  variance  will  be  fatal,  if  the  indict- 
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(a)  Yelv.  107.  Dyer,  171  a. 
Cro.  Jac.  139.  Brownl.  and 
Goldsb.  100.  2  Keb.  34.   Hawk. 

b.  2.  c.  25.  s.  104.  Bac.  Abr.  In- 
dictment, H.  2. 

(b)  Moor,  302.     Hawk.  b.  2. 

c.  25.  s.  104.    Bac.  Abr.  Indict- 
ment, H.  2. 

(c)  2  Rol.  Abr.  405.  Hawk, 
b.  2.  c.  25.  s.  lOG.  Bac.  Abr. 
Indictment,  H.  2. 

(d)  33  Geo.  3.  c.  13. 

(e)  Cro.  Eliz.  100.  Bac.  Abr. 
Indictment,  H.  2. 

Vol.  I. 


(/)  2  Dyer,  203.  Hawk.  b.  2. 
c.  25.  s.  104.  Bac.  Abr.  Indict- 
ment, H.2.  And  the  courts  are 
bound  to  take  judicial  notice  of 
the  place  where  anv  parliament 
sat.    1  Ld.  Rayni.  210.  343. 

(ff)  Cro.  Eliz.  853.  Cowp.  474. 
1  Chitty  on  Pleading,  411i  edit. 
198. 

(h)  Holt,  002,  3.  0  Mod.  02. 
2Salk.  009.  3Sa]k.  331.  Hawk, 
b.  2.  c.  25.  s.  10(5,  7.  Buc.  Abr. 
Indictment,  II.  2. 

{i)  Ilardr.  324. 
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On  statutes,  ment  conclude  contrary  to  the  statute  aforesaid;  because  if  the 
prosecutor  think  fit  to  state,  that  he  founds  his  indictment  on  a 
particular  statute,  and  then  sets  forth  a  title  and  preamble  as  part 
of  it,  and  no  act  of  parliament  be  found  with  which  they  coin- 
cide, the  result  must  be  that  there  is  no  foundation  for  such  a 
proceeding  («).  And,  therefore,  it  has  been  holden,  that  the  sub- 
stitution of  the  word  indicari  instead  of  indictari,  in  the  recital 
of  the  preamble  of  the  statute  of  hue  and  cry,  in  a  writ  founded 
upon  that  provision  was  fatal;  but  this  is  liable  to  question, 
upon  the  ground  that  so  small  an  alteration  could  not  be  deemed 
a  variance  (b).  Indeed  it  has  been  holden  in  a  declaration  upon 
the  same  statute,  that  if  in  reciting  the  preamble,  "  the  burning 
of  houses"  be  expressed,  though  the  act  speaks  only  of  arsons 
generally,  it  will  be  sufficient  (c);  and  in  the  case  of  the  slander 
of  an  earl  upon  the  2  Ric.  2.  c.  5.  it  is  good  if  the  declaration 
mention  "  earls"  only,  though  the  preamble  professes  to  recite 
"  other  great  officers."  (d)  By  these  decisions  the  authority  of 
the  former  seems  to  be  considerably  shaken  {e). 

[  280  ]  But  it  is  more  material  to  consider  the  accuracy  with  which 
the  purview  of  the  statute  must  be  stated,  because  this  recital  is 
necessary  in  proceedings  on  a  private  enactment.  If  any  material 
part  be  omitted  or  misrecited,  the  indictment  will  be  bad,  because 
it  will,  in  the  case  of  a  public  act,  judicially  appear  to  the  court 
that  the  charge  is  professedly  grounded  upon  a  vicious  founda- 
tion {/).  Thus,  if  the  indictment  in  case  of  forcible  entry,  sub- 
stitute the  word  vi  for  manuforti{g),  if,  in  the  case  of  scandalurn 
niagnatum,  nuncia  be  used  instead  of  mendacia  (h),  expelled  and 


(a)  Holt,    6G2.     6   Mod.    62.  (c)  Hawk.  b.  2.    c.  25.  s.  107. 

3  Salk.  331.  2  Salk.  COD.   Hawk.  (/)  1  Ld.  Raym.  382.  1  Dougl. 

b.  2.   c.  25.   s.  105.     Bac.  Abr.  97.     Hawk.  b.  2.   c.  25.  s.  101. 

Indictment,  H.  2.     Burn,  J.  In-  Bac.  Abr.  Indictment,  H.  2. 

dictment,  IX.    1  Chit,  on  Plead.  (^r)  Cro.   Car.   93.     2  Bulstr. 

4th  edit.  322.  258.     Hawk.  b.  2.  c.  25.  s.  101. 

(/>)  Hut.  56,7.     3  Keb.   648,  Bac.  Abr.  Indictment,  H.  2. 

CG2.  (fi)  4  Co.  12,  13.  Hawk.  b.  2. 

(c)  3  Keb.  647,  648,  661,   62.  c.25.  s.  101.     Bac.  Abr.  Indict- 
Sir  T.  Jones,  51.  nient,  H.  2. 

(d)  Sir  T.  Jones,  50,1.  3  Keb. 
647,8,661,2. 
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disseised  for  expelled  or  disseised  (a),  admitterent  for  amitteret  (h),    On  statutes. 
it  was  formerly  holden    that  the   proceedings  would  be  defective. 
But  it  seems  to  be  a  general  and  established  rule,  that  a  variance 
which  does  not  alter  the  sense  of  a  material  part  of  the  statute 
will  not  vitiate.     Thus  to  write  sea  of  Rome  for  see  of  Rome,  in 
the  recital   of  an    oath  prescribed  by  a  statute,  I  do   declare   in 
conscience  instead  of  1  do  declare  in  m^  conscience,  maliciously 
and   contemptuously   for  maliciously   or  contemptuously,   or    in 
aliqucb  curia   instead   of  aliquibus   curiis,  are  not  material  vari- 
ances (c).     And  notwithstanding  the    nicety  required  by  some   of 
the  older  decisions  just  cited,  the  strictness   formerly  required  is 
now  considerably  relaxed  {d).     For  the   present  rule  seems  to  be, 
that,  if  the  variance  consist  in  tlie   introduction   or  alteration   of 
words  purely  superfluous  and  unnecessary,  it  will  not  be  material, 
unless,  indeed,  the   alteration  render  the  whole  repugnant  to   the 
intent  of  the  statute ;  for   then   the  superfluous  words  cannot  be 
rejected  (e). 

If  any  defect  arise  in  the  recital  of  a  public  statute,  which  r  ogl  ] 
there  was  no  occasion  to  set  out,  and  the  indictment  would  be 
good  without  it,  if  the  indictment  conclude  generally  "  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided,"  we 
have  seen  that  the  recital  njay  be  rejected  as  surplusage,  and 
judgment  maybe  given  against  the  defendant;  but  if  it  be  re- 
ferred to  as  the  said  statute,  the  proceedings  will  be  altogether 
defective  (y*).  As  it  is  necessary  to  recite  private  statutes,  the 
same  rule  will  not  apply  to  them,  and  the  omission  of  the  word 
*'  said"  cannot  aid  them.  And  yet  in  one  respect  it  is  more 
dangerous  to  misrecite  a  public  than  a  private  statute ;  for  in 
the  former  case,  the  court  being  bound  ex  ojficio  to  take  cog- 
nizance of  all  public  laws,  will  of  themselves  notice  the  variance, 
whereas  in  the  latter  it  must  be  specially  pleaded  or  given  in  evi- 


(a)  Cro.  Eliz.  G97.  ace.  id.  307,  (d)  Hawk.  b.  2.  c.  25.  s.  108. 
cent,  and  see  tlawk.  b.  2.  c.  25.  (e)  Hawk.  b.  2.  c.  25.  s.  lOD. 
s.  108.  4  Co.  12,  13.  and  see  post. 

(b)  Cro.  Jac.  133.  (/)  Ante,    27G.     Dougl.    J)4. 

(c)  Cro.  Car.  135,  G.  522,  3.  Post.  372.  1  Stra.  214.  1  Ld. 
1  Vent.  172.  Palm.  5G5.  Sir  Raym.  382.  Cro.  Car.  232,  3. 
Wm.  Jones,  194.  Hawk.  b.  2.  2  Hale,  172,  3.  Hawk.  b.  2. 
c.  25.  s.  102,  6.  c.  25.  s.  104. 
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On  statutes,    dence,  under  a  plea  of  iiul  del  record,  for  the  court  will  presume 
the  recital  to  be  correct,  until  the  contrary  is  formally  shown  (a). 

Of  stating   of-  Wg  jjave  now  to  inquire  how  far  the  indictment  must  state  the 

fpiice  as  iu   the  .......  ,. 

statuic.  facts  of  the  offence,  so  as  to  bring  it  withm  the  description  ot 

the  statute,  both  as  to   circumstances  stated,  and    the    particular 

terms  used  by  the   legislature  in  framing  the  provision. 


It  is  a  general  rule,  that  all  indictments  upon  statutes,  espe- 
cially the  most  penal,  must  state  all  the  circumstances  which 
constitute  the  definition  of  the  offence  in  the  act,  so  as  to  bring 
the  defendant  precisely  within  it ;  and  this  rule  applies  as  well  to 
those  which  take  away  the  benefit  of  clergy  from  offences  which 
exist  at  common  law,  as  those  by  which  new  felonies  are  created, 
and  a  conclusion  contrary  to  the  form  of  the  statute,  &Lc.  will  not 
aid  a  defect  in  this  respect  (6).  And  not  even  the  fullest  descrip- 
[  282  ]  tion  of  the  offence,  were  it  even  in  the  terms  of  a  legal  definition, 
would  be  sufficient  without  keeping  close  to  the  expressions  of 
the  statute  (c).  And,  therefore,  where  a  man  was  indicted  for 
robbery  "  in  a  certain  king's  foottcay  leading  from  London  to 
Islington,"  he  was  admitted  to  his  clergy,  because  the  statute  {d) 
which  takes  it  away  from  the  crime,  describes  the  place  as  "in" 
or  "  near  a  king's  highwai/,"  which  ought  to  have  been  stated  iu 
the  proceedings  (e).  So  in  an  indictment  for  assaulting  with  in- 
tent to  rob,  as  the  statute  (/)  states,  that  if  the  defendant  "  shall 
with  any  offensive  weapon  or  instrument,  unlawfully  and  malici- 
ously assault,  or  shall  by  menaces,  or  in  or  by  any  forcible  or 
violent  manner,  demand  any  goods    or   chattels,  he  shall  be  ad- 


Co)  1  Lord   Raym.   381,  382. 

1  Doug.  97,  in  notes. 

(i)  I    Hale,    517.     52G.    535. 

2  Hale,  170.  8taundf.  130  b. 
Lost.  423,  424.  Hardr.  20. 
Dyer,  304.  Kel.  8.  Com.  Dig. 
Justices,  G.  1.  1  Chitty  ou 
Plead.  4th  edit.  322.  2  Marsh. 
3G4,  n.  c. 

(c)  Lost.  424. 

(rf)  23  Hen.  8.  c.  1. 

(fi)  Moor,  5.  1  Hale,  535. 
Sed  rjvcere,  it  has  been  decided 
that  where  an  indictment  for  a 


robbery  stated  it  to  have  been 
committed  in  a  field  near  the 
king's  highivay,  and  the  rob- 
bery proved  did  not  take  place 
near  any  highway,  the  alle- 
gation of  its  being  near  the 
highway,  was  immaterial,  for 
the  3  &  4  W.  &  M.  c.  9,  took 
away  clergy,  let  the  robbery  be 
where  it  might.  2  East  P.  C. 
785.  Russ.  &  lly.  C.  C.  9,  and 
notes. 

(/)7Geo.  2.  c,2L. 
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judged  guilty  of  felony:"  it  is  not  sufficient  to  state  an  assaulting  On  statutes. 
and  menacing  with  intent  to  rob,  but  it  must  be  averred  either  that 
the  assault  was  made  with  an  offensive  weapon,  or  that  money 
or  goods  were  demanded  {a).  So  in  an  indictment  for  aiding, 
one  being  a  principal  maintainer  of  the  see  of  Rome,  before  the 
repeal  of  the  statute  of  premunire,  against  the  form  of  the  sta- 
tute {b)y  if  the  words  "  upon  purpose,  and  to  the  intent  to  rob, 
set  forth,  and  to  extol,  the  authority,"  &.c.  were  omitted,  the 
omission  would  vitiate  the  proceedings  (c).  So  if  a  conviction 
charge  the  defendant  with  killing  deer  in  a  certain  place  where 
they  have  been  usually  kept,  without  saying  "  inclosed  place"  {d), 
or  "  with  unlawfully  killing  lish,"  omitting  to  add  "  without  the 
consent  of  the  owner  of  the  water"  (e),  insuring  a  ticket  in  the 
lottery,  without  saying  "  the  state  lottery"  (/),  or  with  having  a  [  283  ] 
gun  in  his  house,  when  the  words  of  the  statute  are,  use  to  keep 
a  gun  in  his  house  {g),  it  will  be  invalid.  So  an  indictment  for 
horse  stealing,  must  give  the  animal  one  of  the  descriptions  men- 
tioned in  the  act;  stating  the  animal  stolen  to  have  been  a  colt, 
without  stating  it  was  a  horse  or  a  mare,  will  not  suffice  {h).  So 
an  indictment  on  the  9  Geo.  1.  c.  2'2,  must  state  the  species  of 
the  cattle  wounded  or  injured  (?').  So  describing  a  bank  note  as 
"  a  certain  note  commonly  called  a  bank  note,"  is  not  such  a 
description  as  will  warrant  a  conviction  on  the  2  Geo.  2.  c.  25, 
for  stealing  it{k).  Where,  however,  a  prisoner  ousted  of  his 
clergy  (by  25  Hen.  8.  c.  3,  and  2  W.ScM.  c.  9),  is  indicted  for 
felony  committed  in  another  county,  it  is  not  necessary  to  stale 
in  the  indictment,  the  examination  before  justices  in  the  first 
county,  in  order  to  deprive  him  of  his  clergy,  though  it  is  usual 
to  write  in  the  margin,  that  it  is  for  a  robbery  or  burglary  in 
another  county  (/). 

It  is  in  general  necessary,  not  only  to  set  forth  on  the  record  all 
the  circumstances  which  make  up  the  statutable  definition  of  the 


(a)  1  Leach,  264.  1  East  P.  C.  (c/)  1  Sh,ow.  48. 

4U>.     2  Hale,  189,  190.  (h)  Russ.  \'  Ry.  C.  C.  416. 

(6)  1  Eliz.  c.  1.  s.  25.  (i)  Rnss.  &  Ry.  C  C.  258. 

(c)  3  Dyer,  363.     2  Male,  193.  (/O   2  East  P.  C.  601.      Russ. 

{(l)  2  Ld.  Raym.  791.  cl'  Ry.  C.  C.  14.  S.  C. 

(e)  2  Rurr.  679.  (/)  1  Anders.  114.      1  Hale, 

(/)1T.R.222.  518. 
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On  sTATUTts.    offence,  but  also   to  pursue  the  precise  and  teclmical  language  in 
which  they  are  expressed  (a).      And   upon   this  ground,    an  in- 
dictment for  rape  must  contain  the  word  "  ravished"  nor  will  any 
expressions  of  force  and  carnal  knowledge,  excuse  its  omission  (6). 
So   in  an  indictment  for   perjury,  upon  the  statute  (c),  the  word 
"  w  ilfully"  must  be  inserted,  because  it  is  part  of  the  description 
the  act  gives  of  the  crime  (rf);  though,  in  an  indictment  for  the 
same  oft'ence    at  common   law,  that  precise  term  is  not  essential, 
but  may  be  supplied  by  others,  which  convey  the  same  idea  (e). 
And  in  an  indictment  upon  the  black  act  (f),  the  term  "  wilfully" 
is  also   essential,  as   being   used    by  the   legislature,  and   "  mali- 
ciously" will   not  suffice  (g).      Upon   the  same  principle,  indict- 
ments upon  the  statute   5  &i  6  Edw.  6.  c.  4,    for  striking  in    a 
church,  omitting  the  words  "  with  intent  to  strike,"   &c.(A);   for 
forestalling,  on  5  8c6Edvv.6-  c.  14,  not   expressly  stating  "  that 
the  goods  were  then  coming  to  market  to  be  sold"  (i),   and  for 
engrossing  on  the  same  act,  averring  that  the  defendant  bought  so 
much  corn,  instead  of  stating,  that  "  he  engrossed  by  buying,"  &c. 
have  been  holden  to   be  invalid  (k).     And  even  in  a  commitment, 
which  need  not  be  drawn  with  the  same  precision  as  an  indictment, 
upon  the   statute  7 Geo.  2.  c.  2J,  which   makes   it    felony  to  as- 
sault with   an  offensive  weapon,  or  by  menaces  to  demand  money 
or  goods,  it  was  holden  insufficient  to   state  a  mere  assault  with 
a   felonious  attempt    to  steal,  and    the    prisoner  was   admitted  to 
bail  (/).     And  so  necessary  has  it  been  deemed  to  pursue  precisely 


(«)  Fost.  424.  Cro.  J;ic.  G07. 
IIC0.08.  2  Hale,  170.  2Leach, 
1107.  Hawk.  b.2.  c.  25.  s.  110. 
I>ac.  Abr.  Indictment,  H.  2. 
Hard r.  21.     8  T.  R.  53G. 

(b)  Hawk.  b.  2.  c.  23.  s.  77. 
Jd.  C.25.  s.  110.  Bac.  Abr.  In- 
dictment, II.  2. 

(c)  5  Kliz.  c.  9. 

(rf)  1  Leach,  494,  n.  a.  2  Hale, 
87.  Cro.  Eliz.  147.  2()1.  Cro. 
Jac.  508.  3  Inst.  107.  Show. 
190.  2  Leon.  211.  Keb.  12. 
Hawk.  b.2.  c.  25.  s.llO.  Bac. 
Abr.  Indictment,  H.  2. 

(e)  Id,  ibid.     1  Leach,  71. 

(/)9Gco.  1.  c.  22. 

((/)  1  Leach,  493.     1  East  P.  C. 


412  ;  but  it  appears  the  word 
"  fclonioiish/"  \vou\d  sulTice  witli- 
out  any  other.  3  Wiis.  318. 
2  Bla.  "Rep.  842.  5  East,  244. 
2  Marsh.  3()4. 

(h)  Cro.  Eliz.  231.  307.  697. 
2  Leon.  188.    Noy,  171.  Hawk. 

b.  2.  c.  25.  s.  110.  Bac.  Abr. 
Indictment,  H.  2. 

(0  2  Rol.  Rep.  421.  Gilb. 
L,  cV-  E.  276.  Hawk.  b.  2.  c.  25. 
s.  110.  Bac.  Al)r.  Indictment, 
H.  2. 

(A)  2  Leon.  39.      Hawk.  b.  2. 

c.  23.  s.  110.  Bac.  Abr.  In- 
dictment, H.  2. 

{I)  5  T.  R.  IGU.    2  Loach,  583. 
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the  lancruacre  of  the  statute,  that  in  an  indictment  against  traitors    ^^  statutes. 
for  the  actual  murder  of  the   king,  the  compassing  and  imaginmg 
is  laid  as  the  treason  in  the   terms  of  the  statute,  and  the  kmg's 
death  itself  laid  only  as  an  overt  act  of  treason  (a). 

These  rules  respecting  the  exact  words  of  the  statute  by  which 
the  offence  was  created,  apply  equally  to  acts  of  parliament  by 
which  the  benefit  of  clergy  was  taken  away  from  offences  which 
existed  at  common  law ;  for  if  the  crime  be  not  in  general  brought 
within  its  exact  words,  the  prisoner  can  receive  judgment  only, 
as  if  no  alteration  had  taken  place,  and  the  statute  had  never 
been  enacted  (6). 

But  there    are  some  cases  in  which  this  verbal  strictness  has 
been   relaxed,  and   a  different  interpretation  pursued,  where,  in- 
deed, the  words  used  are  in  effect  equivalent  to  those  contained  in 
the  act.     Thus  it  has  been  holden,  that  in  an  indictment  against 
an  accessary  before  the  fact  in  murder,  the  words  "  excite,  pro- 
cure, and  move,"  were  equivalent  to  "  command,  hire,  or  coun- 
sel," which  are  used   in   the   statute  (c) ;  and  that  therefore  the 
variance  was  not  material  (d).     And  the  reason   assigned  for  this 
departure  from  the  general  principle  is,  that  the  statutes  respect- 
ing accessaries  make  use  of  a  great  variety  of  terms  to  designate 
them,  and   therefore   they  may  all  be  expressed  by  their  legal  im- 
port (e).      This    opinion  does  not  seem  to  have  ever  been  ex- 
pressly recognized  in  any  later  decision  ;  but  it  has  been   holden, 
that  an  indictment   upon   the  statute  for  obtaining  money  under 
false  pretences  (f),  need  not  say  that  the   defendant  fahely  pre- 
tended, but   It  is  sufficient   if  it  be   stated,    that   the  defendant 
pretended,  and  then  to  aver  that  the  pretence  was  false,  and  that 
by   means   of  the  false  pretences   aforesaid,  the   money  was  ob- 
tained (g).     At  all  events  however,  it  is  in  every  case  advisable  to 
attend,  with  the   greatest  nicety,  to    the  words  contained  in  the 


(rt)  Kel.  8.     Hawk.  b.  2.  c.  25.  1  Hale,  521 ,  622. 

s.  110.      Bac.  Abr.  Indictment,  (<-)  Fost.  130,  1.    iHrile,  521, 

H,  2.  622  ;  but  see  Stark.  214,  15. 

(6)  iHale,  625.       1    Saund.  (/■)30Geo.2.  c.  24. 

135  a,  n.  3.  (Vy)  2  East,  30.    2  M.  A:  S.  379; 

(c)  4  &  5  Ph.  &  M.  c.  4.  and  sec  3  Stark.  C.  N .  P.  20. 

\d)  1  Anders.  105.    Fost.  130. 
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CHAPTER    V. 


On  statutes,  act,  for  no  others  can  be  so  proper  to  describe  the  crime ;  the 
exceptions,  if  any,  are  doubtful ;  and  the  broad  principle  which 
renders  a  strict  adherence  essential,  is  supported  by  too  strong 
a  number  of  decisions  to  be  shaken. 


[     284     ] 


When  a  statute  contains  provisoes  and  exceptions  in  distinct 
clauses,  it  is  not  necessary  to  state  in  the  indictment,  that  the 
defendant  does  not  come  within  the  exceptions,  or  to  negative 
the  provisoes  it  contains  (a).  Nor  is  it  even  necessary  to  allege 
that  he  is  not  within  the  benefit  of  its  provisoes,  though  the 
purview  should  expressly  notice  them ;  as  by  saying  that  none 
shall  do  the  act  prohibited,  except  in  the  cases  thereinafter 
excepted  (b).  For  all  these  are  matters  of  defence,  which  the 
prosecutor  need  not  anticipate,  but  which  are  more  properly  to 
come  from  the  prisoner  (c).  Thus  in  an  indictment  against  the 
receiver  of  stolen  goods  on  5  Ann.  c.  31,  whereby  he  is  liable 
as  for  a  misdemeanor,  if  the  principal  be  not  taken,  it  is  not 
necessary  to  aver  that  the  principal  is  not  taken  (d),  or  on  the 
22  Geo,  3.  c.  58.  s.  1.  to  state,  that  he  has  not  been  convicted  (e). 
So  also  in  an  indictment  for  not  going  to  church,  it  is  not 
necessary  to  aver  that  the  defendant  had  no  reasonable  excuse 
for  his  absence,  on  account  of  the  words  in  the  act  (f),  "  having 
no  reasonable  excuse  to  be  absent ;"  but  as  the  necessity  for 
proving  the  excuse  lies  upon  the  defendant,  the  contrary  need 
not  be  averred  by  the  prosecutor  (g).  An  indictment  on  the 
48  Geo.  3.  c.  128,  need  not  negative  the  force  or  fear  necessary 
to  constitute  a  robbery  (//). 


Hut  on  the   contrary,  if  the  exceptions   themselves  are  stated 
in  the   enacting  clause,  it  will   be  necessary  to    negative  them,  in 


(rt)  I  Sid.  303.  2  Hale,  171. 
1  Lev.  2G.  Poph.  93,  4.  1  Burr. 
148.  2  Burr.  1037.  2  Stra. 
1101.  1  Kast  Hep.  046,  in 
notes.  5  T.  R.  83.  1  Bla.  Hop. 
230.  Hawk.  b.2.  c.  25.  s.  112. 
I'nc.  Abr.  Indictment,  II.  2. 
Burn,  J.  Indictment,  IX.  1  Chit, 
on  Plead.  4tli  ed.  322;  and  see 
3  B.  S:  C.  18G. 

(h)  Poph.  1)3,  4.  Hawk.  b.  2. 
c.  23.  s.  113  ;  and  sec  1  B.  &  A. 


94,  and    3  B.   &  C.  186. 

(c)  2  Burr.  1037.     5  T.  R.  83. 

1  Bla.  Rep.  230.      Hawk.    b.  2. 
c.  25.  s.  113. 

(d)  2Ld.Raym.  1378. 

(e)  5  T.  R.  83.     2  Leach,  578. 
(  /■)  1  Ehz.  c.  2. 

(V)  Hawk.  b.  2.  c.  25.  s.  112. 
(h)  Russ.  &  Ry.  C.  C.  174. 

2  Leach  C.  C.  104G.  S.  C.  Russ. 
A  Ry.C.  C.321.  S.P. 
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order  that  the  description  of  the  crime  may  in  all  respects  cor-  On  statutes. 
respond  with  the  statute  (a).  Thus  in  an  indictment  on  the  sta- 
tute (6),  which  enacts,  that  if  any  person  shall  take,  receive,  pay, 
or  put  off  any  counterfeit  milled  money,  or  any  milled  money 
whatsoever  unlawfully  diminished,  and  7iot  cut  in  pieces,  for  a 
lower  rate  than  its  nominal  value,  he  shall  be  guilty  of  felony:  it 
is  absolutely  necessary  to  state,  that  the  money  was  not  cut  in 
pieces,  and  if  those  words  be  omitted,  the  informality  will  be 
fatal  (c).  And  in  an  indictment  upon  the  first  section  of  the  same 
act,  for  keeping  a  press  for  coinage,  or  other  crimes  thereby 
created,  all  the  exceptions  by  which,  under  that  clause,  the  pos- 
session might  be  lawful,  or  the  defendant  in  any  way  derive  au- 
thority to  exculpate  him,  must  be  expressly  negatived  {d).  Upon 
the  same  ground,  an  information  for  importing  goods  from  Hol- 
land is  insufficient,  unless  it  aver  that  they  were  not  of  the  growth 
of  that  country  (e). 

Convictions  upon  penal  statutes  require  in  this  respect  mucii 
greater  strictness  than  indictments ;  for,  in  general,  it  is  necessary 
to  show  by  negative  averments,  that  the  defendant  is  not  within 
any  of  tiie  provisoes  or  exceptions  of  the  statute  (f).  It  has 
indeed,  been  said,  that  where  the  proviso  is  subsequent  to,  and 
independent  of  the  enacting  clause,  it  is  unnecessary  to  negative  [  ^85  ] 
its  exceptions  (g) ;  but  this  seems  contrary  to  the  whole  course  of 
the  decisions.  The  reason  for  this  distinction,  may  be,  that  the 
former  are  summary  proceedings  before  an  inferior  jurisdiction, 
and  do  not  aft'ord  to  the  defendants  those  advantages  that  the 
common  course  of  law  allows  them  ;  and,  therefore,  it  is  reason- 
able, that  it  should  appear  on  the  face  of  the  proceedings,  that 
they  have  no  statutable  defence  on  which  they  can  rely  (//). 


(a)  2  Hale,  170.    1  Burr.  148.  (/)  1  East,  639.    1  Burr.  148.  , 

Fost.  430.     1  East  Rep.  640,  in  613.     2  Burr.  1037.     I  Stra.  6G. 

notes.     IT.  11.144.     1  Lev.  2G.  406.     1  Bla.Rep.  230.      6T.  R. 

Com.     Dig.     Action.      Statute.  559.     Dougl.  345.    2Ld.Raym. 

1  Chitty  on  Pleading,  4th  edit.  1386.  1415.       1   Saund.  262  a, 

322  ;  when  not,  3  B.  &  C.  186.  n.  1.     Hawk.  b.  2.  c.  25.  s.  113. 

(fc)  8  &  9  W.  3.  c.26.  s.  6.  Bac.  Abr.  Indictment,  H.2. 

(c)  I  Leach,  102.  (g)  2  Stra.  1101.    Burn,  J.  In- 

(t/)  Fost.  430  ;  where    see  In-  dictment,  IX. 

dictment.     1  Burr.  148.     1  East  (h)  Hawk.  b.  2.  c.  25.  s.  113. 

P.  C.  167.  Bac.  Ab.  Indictment,  H.  2.    See 

(c)  Hurdr.  217,  18.  Viu.  Abr.  arguments,  I  East  Rep.  649. 
lurorinatioiJ,  E.  6. 
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On  statutes.  Where  the  prohibiting  statute  is  recent,  it  is  usual  to  allege  ex- 
pressly, that  the  offence  was  committed  after  the  making  of  the 
statute,  but  where  the  statute  is  ancient,  this  is  not  usual,  and 
does  not  seem  to  be  in  any  case  necessary  (a).  And  though 
where  a  particular  time  is  hmited  for  the  prosecution,  it  should 
appear  on  the  face  of  the  proceedings,  that  it  was  commenced 
within  that  period,  no  express  averment  to  that  effect  is  re- 
quisite {b) ;  so  in  setting  forth  the  description  of  the  defendant  in 
those  particulars  which  bring  him  within  the  purview  of  the  act 
on  which  he  is  indicted,  it  is  not  necessary  to  set  forth  the  place 
where  those  things  occurred,  which  bring  him  within  its  language. 
Thus,  when  it  was  high  treason  for  a  person  born  within  the 
realm,  and  in  popish  orders  to  come  into,  or  remain  in  the  king- 
dom, there  was  no  need  in  an  indictment  on  the  statute,  to  show 
the  place  where  he  was  born  or  ordained  (c).  And  it  has  also 
been  holden,  that  it  is  sufficient  in  describing  the  defendant,  to  say 
that  he  bei/ig  so  and  so,  as  the  statute  mentions,  did  the  fact,  with- 
out any  more  positive  averment  that  he  was  in  that  office  or 
[  286  J  situation  (d).  And  where  several  circumstances  are  mentioned 
disjunctively  in  a  statute,  any  one  of  which  is  sufficient  to  oust 
the  offender  of  his  clergy,  it  is  enough  to  charge  him  disjunctively 
in  the  indictment.  Thus  in  case  of  a  highway  robbery,  it  is 
sufficient  to  aver  that  it  was  committed  in  or  near  the  highway, 
for  they  are  part  of  the  description  of  the  offence,  as  set  forth 
in  the  statute  (e). 

It  has  been  said,  that  if  the  statute  be  particularly  recited,  the 
general  conclusion  contrary  to  the  form  of  the  statute  w  ill  aid  a 
single  variance  from  its  precise  language,  or  an  omission  of  one  of 
the  circumstances  required  in  the  statute  (y).  Because  it  is  urged 
that  since  the  act  itself  is  set  forth,  and  the  defendant  charged 
with  having  acted  contrary  to  its  provisions,  the  crime  may  be 
referred    to    the    act  itself,    as  if   its  very  words   had    been  re- 


(a)lBur.  3GG.     lSaund.309,  220.      Moor,  606.       2  Leon.  5. 

n.  5.     1  Chitty  on  Plead.  4th  ed.  Hawk.  b.  2.  c.  25.  s.  111.  12. 
323.     Gilb.  C.  L.  &  E.  242.  (e)  1  Hale,  535.     2  East  P.  C. 

(i)  2  East,  333.  362.  705. 

(c)  Poph.  03,  4.     Hawk.  b.  2.  (  /)  Hawk.  b.  2.  c.  25.   s.  114. 

c.  25.  s.  04.  112.  13ac,  Abr.  Indictment,  11.2. 

('0  <-'ro.Jac.  610.      2llol.  R. 
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peated  (a).  But  the  better  opinion  and  decisions  appear  to  re-  On  statutes. 
fute  this  doctrine  (6),  which  leads  to  conclusions  so  singular  as 
may  well  induce  a  suspicion  of  its  fallacy  ;  for  if  the  omission 
of  one  material  circumstance  maybe  aided  by  the  statute  itself, 
there  is  no  reason  why  the  whole  description  of  the  offence  should 
not  be  omitted,  and  so  the  indictment  be  made  to  consist  only  of 
a  recital  of  the  statute,  and  an  allegation  that  the  defendant  has 
broken  the  recited  provisions.  By  this  means  it  would  be  left  to 
the  jury  to  determine,  not  only  of  the  truth  of  the  evidence,  but 
whether  the  crime  proved  amounted  in  law  to  that  prescribed  in  ' 

the  statute,  which  is  contrary  to  that  line  of  separation  which  dis- 
tinguishes the  functions  of  the  court  and  the  jury.  Besides  there 
could  be  no  averment  of  time  or  place  to  the  circumstance 
omitted,  by  which  omission  alone  the  indictment  would  have  been 
rendered  invalid.  As,  hov.'ever,  it  has  never  been  usual  to  recite 
the  statute,  this  point  has  very  seldom  arisen,  and  is,  in  point 
of  practice,   of  no  great  importance. 

It  was  formerly  holden,  that  where  an  indictment  was  pro- 
fessedly framed  upon  a  statute,  and  concluded  contrary  to  its 
form,  if  the  terms  and  circumstances  of  the  act  were  not  pursued 
with  sufficient  accuracy,  it  could  not  be  maintained  at  common 
Jaw,  because  the  foundations  upon  which  the  proceedings  were 
professedly  founded  proved  to  be  defective  (c).  But  it  is  now 
perfectly  settled,  that  the  conclusion  may  be  rejected  as  surplus- 
a<^e  and  that  where  the  indictment  upon  the  facts  stated  could 
have  been  supported  at  common  law,  judgment  may  be  given 
against  the  defendant  for  the  common  law  offence,  as  if  no  cu- 
mulaiive  provision  had  been  enacted  {d). 


(a)  Hawk.  b.  2.  c.  25.  s.  114.  2  Rol.  Abr.  82. 
c.  23.  s.  63.      Bac.  Abr.  Indict-  (d)  2  Hale,  191.  Alleyn,42,3. 

ment,    H.  3.     2  Rol.  Rep.   227.  1  Salk.  212,  213.     5  T.  R.  162. 

Sav.  33.     Dyer,  312,  a.  2    Leach,     584.      2    Salk.    460. 

{b)  2  Hale,  192,  3.  170.  Dver,  1  Ld.  Raym.  149.     2  Ld.  Rayni. 

363,    a.       1   Hale,     517,     525.  1163.    4  T.  R.    202.     1  Sauud. 

Ilardr.  20.    1  T.  R.  251.    2  Rol.  135,  n.  3.     Hawk.    b.  2.  c.  25. 

Abr.  81.     iSaund.  135,  n.  3.  s.   115.     Bac.  Abr.   Indictment, 

(c)  Cro.  Eliz.  231.  307.  697.  H.  2.    Burn,  J.  Indictment,  IX. 
Noy,    171,  2.    Cro.  Car.  654. 


290 


CHAPTER    V. 


On  statutks. 
Of  tlie  conclu- 
sion contra  fur- 
niam  statuti. 


But  whenever  the  offence  is  entirely  created  by  statute,  and  did 
not  exist  at  common  law,  it  is  always  necessary  to  conclude  the 
indictment,  information,  or  presentment,  "  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided ;"  d^nA,  if  this  clause 
be   omitted,  the  proceeding  is  altogether  bad,  and  no  judgment 
can  be  given  against  the   defendant  {a).     And  the  same  rule  ap- 
plies where  an  offence  at  common  law  is  made  a  crime  of  a  higher 
nature,  as  where  a  misdemeanor  is   made  a  felony,  or  a  felony 
treason  (b).     So  where  the  offence  existed  at  common  law,  and 
an  additional  punishment  is  inflicted  by  a  statute,  this  averment 
should  be  inserted,  for,  if  omitted,  the  offender  can  receive  judg- 
ment only  for  a    common  law  punishment,  and  not  for  that  pre- 
scribed by  the  statute  (c).     But  where  the  offence  existed  at  com- 
mon  law,  and   a  statute,  under  particular  circumstances,  deprives 
the    offender  of  some   benefit,  as  of  clergy,  to  which  he  was  at 
common   law  entitled,    the  averment  would  be  unnecessary,    for 
the  statute  neither  creates  a  new  offence,  nor  adds  a  new  penalty ; 
and    it   cannot  be   said  with  propriety,  that  the  offence  was  com- 
mitted contrary  to  the  provisions  of  such  an  enactment  {d).     But 
the  averment  in  such  case,  though  unnecessary,  would  not  prejudice, 
but   may  be   rejected  as  surplusage  (e),  because  though  the  statute 
does  not  inflict  a  new  punishment,    it  takes  away  an  old  privi- 
lege {f).     So  for  a   common  law  felony  committed   abroad,  but 
made  triable  here  under  the  33  Hen.  8.  c.  23.  the  indictment  need 
not  conclude,  contra  formam  statuti  (g).     So  if  a  statute  merely 
alters   a   rule  of  evidence  for  the  discovery  of  a  particular  species 
of  crime,  as  for  concealing  the  birth  of  an  illegitimate  child  (A)' 


(fl)  1  Hale,  172.  189.  192. 
Dougl.441.  lSalk.370.  13 East, 
2o«.  5  Mod.  307.  2  Ld.  llaym. 
1104.  1  Sauiid.  135,  a.  n.  3,  4. 
IJawk.  b.  2.  c.  25.  s.  IIG.  c.  23. 
s.  99,  Bac.  Abr.  Indictment, 
H.4.  Burn,  J.  Indictment,  IX. 
Cro.  C.  C.  39.  3  B.  cl-  C.  136. 
5  D.  &  R.  13.  1  Chitty  on 
Pleading,  4th  edit.  323.  The 
same  strictness  is  not  required 
in  iuforrnations  by  the  Attorney- 
General,  9  Price,  397. 

(h)  2  Hale,  1B9.  iJawk.  b.  2. 
0.  25.  s.  lie.     1  Salk.  370. 


(c)  2  Hale,    190.      1   Saund. 
135.  a.  n.  G.     2  Roll.  Abr.  82. 

(d)  2  Hale,  190.      1  Saund. 
135,  a.  n.3. 

(c)  2  Hale,   190.    Alleyn,  43. 

1  Salk.  212,  13.     5  T.  R.  JG2. 

2  Leach,  584.  2  Salk.  460. 
I  Ld.  Rayni.  11G3.  4  T.  R.  202. 
1  Saund.  135,  n.  3.  Hawk.  b.  2. 
c.  25.  s.  115.  Bac.  Abr.  Indict- 
ment, H.  2.  Burn,  J.  indict- 
ment, !X. 

(/)  2  Hale,  190. 

((/)   Russ.  ^t  Ry.  C.C.  294. 

(h)  21  Jac.  I.  c.  27. 
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this  averment  though  harmless  is  not  requisite  (a).     And  where  the     On  statutes. 
offence   existed  at  common  law,  and   is  declared  by  a  statute  as 
25  Edw.  3.   concerning  treasons,  the  same  observation  will  apply, 
and  the  averment  may  either  be  omitted  or  inserted  (6). 

Where  there  are  tzeo  statutes  which  relate  to  the  offence,  there 
have    been  various   distinctions    taken   respecting  the  conclusion 
against  the  form  of  the  statutes  in  the  plural,  or  statute  in  the 
singular  only.     Thus  it  was  formerly  holden  by  several  authorities, 
that  where  an  offence  is  prohibited  by  several  independant  statutes, 
it  was  necessary  to  conclude  in  the  plural  (c);  but  now  the  better 
opinion  seems  to  be,  that  a  conclusion  in  the  singular  will  suffice, 
and  it  will  be  construed  to  refer  to  that  enactment  which  is  most 
for  the  public  benefit  {d).     And  where  a  statute  is  discontinued  or 
expires  by  effluxion    of  time,  and  is  revived  by  another,  and  also 
where  a  temporary  act  is  made  perpetual,  the  conclusion  in  the 
singular  will  be  sufficient  (e),  though  it  is  said  to  conclude  in  the 
plural  (/).    So  if  a  statute  qualify  the  manner  of  proceeding  upon 
a   former  act,  without   altering   the  substance  of  its  purview,  the 
indictment   against  the  form  of  the  statute  will  be  valid  (g).     And 
if  one  statute  subject  an  act  to  a  pecuniary  penalty  and  a  subse- 
quent statute  makes  it  a  felony,  it  is  not  requisite  in  an  indictment 
for  the  felony,  to  conclude  against  the    form   of  the  statutes  (Ji), 
nor  is  this   necessary  in  the  case  of  a  penal  action  (e) ;  where  an 
offence    be  at  common    law,  and  also  prohibited  by  statutes,  the 
indictment  may  conclude   against  the  form  of  the  statutes  either  in 
the  singular  or  plural  (/c). 


(a)  2  Hale,  190.  2B8.  Kel.  32. 
Hawk.  b.  2.  c.  46.  s.  43. 

(Jj)  2  Hale,  189. 

(c)  Cro.  Jac.  142.  2  Leon.  5. 
AUeyn,  49,  50.     2  Bulst.  258. 

(rf)  I  Hale,  173.  Sid.  348. 
Owen,  135.  2  Leach,  827. 
Dyer  Rep.  347,  a.  4  Co.  48. 
Hawk.  b.  2.  0.25.  s.  117. 

(e)  2  Hale,  173.  1  Lutw.  212. 
1  Saund.135,  n.  3.  2  East  P.  C. 
601. 

(/)  2  Hale,  173.  Hawk.  b.  2. 
e.  25.  s.  117. 

{g)  Yelv.  116.  Cro.  Jac.  187. 


Hawk.  b.  2.  c.  25.  s.  117.  Bac. 
Abr.  Indictment,  H.5.  Burn,  J. 
Indictment,  IX. 

(/i)  Russ.  &  Ry.  C.  C.  425. 
3  Burn,  J.  25th  edit.  64.  S.  C. 
Sed  vide  2  East,  339.  Owen, 
135.  2  Hale,  173.  Cro.  Jac. 
142,  where  it  was  considered 
that  if  one  act  creates  an  oU'euce, 
and  another  directs  the  penalty, 
the  indictment  should  conclude 
in  the  plural. 

(?)  7  East,  516.      6  Mod.  17. 
Sed  vide  2  East,  338. 

{k)  2  Hale,  191. 
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On  statutes.  A  distinction  was  formerly  taken  between  the  case  where  an 
offence  is  prohibited  by  two  statutes,  and  where  the  indictment 
cannot  be  supported  upon  one  singly,  as  where  by  a  subsequent 
provision  it  is  enacted,  that  a  former  statute  shall  be  executed  in"" 
a  new  case,  or  an  additional  penalty  inflicted  (a).  But  according 
to  the  later  opinions,  even  in  this  case,  a  conclusion  in  the  singu- 
lar will  be  valid  (b).  And  where  one  statute  continues  a  formtr 
in  part  (c),  or  explains  what  was  doubtful  (d),  or  regulates  its  ope- 
ration (e),  the  conclusion  should  be  in  the  singular,  and  this 
will  be  more  important,  as  it  is  laid  down,  that  where  the  plunil 
is  used  instead  of  the  singular,  the  mistake  will  be  fatal  (/). 
In  order,  therefore,  to  avoid  the  danger  of  a  mistake,  and  the 
trouble  of  investigating  the  subject,  it  wss  seriously  recom- 
mended by  grave  authorities,  to  state  the  conclusion  in  Latin 
co)itrd  fonnam  statiit.  which  might  stand  for  either  staiuti  or 
statutorum  [g).  But  this  easy  mode  of  evading  the  difficulty 
is  destroyed,  now  that  all  indictments  must  be  in  English,  and 
no  abbreviations  are  admitted  (Ji). 


Having   thus   considered    the   forms    of   indictments,  and    the 
principal  rules  by  which  they  are  governed,  we  have  now  only  to 
r     293     ]     take  notice  of  some  circumstances  which  may  arise  after  their  pre- 
sentment,   from  their  length,  or  the   deficiency    of  any  of  their 
requisites. 

Consequences   of      Where  the  indictment  is  of  a  vexatious  length,  independently 

leiip^hf  ^c^  of      ^^  ^''^  censure   that  may  be  passed  upon  it,  the  court  will  refer  it 
iudictmeut. 

{a)    Cro.   .lac.  142.     2  Hale,  2  Hale,    173,    contra ;    and   yet 

173.    2  Leon.  5.  why  not  reject  the  unnecessary 

(b)  5  Mod.  191.  3  Lev.  Gl.  allegation  of  the  plural,  as  in 
lLutw.2r2.  Hawk.  b.  2.  c.  25.  cases  wliere  an  indictment  cou- 
s.  117.  eluding   against   the    statute,   is 

(c)  Cro.  Eliz.  750.  held  good  at  common  law,  ante, 
{d)    2   Sauud.   377,   note  12.      238,  9. 

1  Saund.  135,  n.  3.  (7)  Hawk.  b.  2.  c.  25.  s.  117. 

(e)  Cro.  Jac.  187.  1  Hale,  170. 

(/)  Yelv.  IIG.  Cro.  Car.  187.  {h)  4  Geo.  2.  c.2G.   G  Geo.  2. 

Hawk.  b.  2,   c.  25.  s.  117,  ace.  c.  G. 
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to  the  master  to  see  what  part  of  the  record  was  unnecessary,  and  On  statutes. 
make  an  order  that  the  clerk  of  the  peace  shall  pay  the  expence 
of  the  unnecessary  matter  (a) ;  as  where  an  indictment  removed  by 
certiorari  from  the  quarter  sessions  for  Middlesex,  appeared  to  be 
of  an  improper  length,  stating  all  the  continuances  in  the  former 
prosecution,  &c.  which  is  rendered  unnecessary  by  the  express 
words  of  the  statute,  23  Geo.  2.  c.  1 1 .  s.  1 .  it  was  ordered,  that 
it  should  be  referred  to  the  master  to  see  what  part  of  the  record 
was  unnecessary,  and  that  the  clerk  of  the  peace  should  pay  the 
expence  incurred  by  the  insertion  of  the  extra  matter  (b).  And  if 
the  indictment  be  defectively  drawn  by  the  cleric  of  the  peace,  he 
must  draw  another  without  receiving  a  further  fee,  which  in  strict- 
ness, when  for  treason  or  felony,  is  only  two  shillings  for  drawing 
each  indictment  (c) ;  though  there  is  no  precise  limitation  of  the 
fees  for  drawing  indictments  for  misdemeanors  (d).  He  is  also 
liable  to  punishment,  if  he  conceals  or  discharges  the  indict- 
ment (e),  or  is  guilty  of  extortion  (f).  And  it  seems  question- 
able whether  the  clerk  of  assize  has  such  a  lien  on  the  record 
of  an  indictment,  as  to  justify  the  detention  thereof,  even  for  his 
reasonable  fees  (g),  his  proper  remedy  being  an  action  (Ii). 

It  is  a  general  rule,  that  to  sustain  the  indictment,  if  the  proofs  Of  variances.* 
correspond  with  the  allegations  in  respect  of  those  facts  and  cir- 
cumstances, which  are,  in  point  of  law,  essential  to  the  charge,  it 
will  suffice,  alle'gations  which  are  wholly  redundant  and  useless 
(not  operating  by  way  of  a  material  description  of  others  which 
are  essential)  may  be  rejected  as  surplusage.  In  elucidation  of 
this  rule  we  have  already  pointed  out  what  degree  of  strict  proof 
is  necessary  to  support  allegations   and   descriptions  of  place  (i), 


(a)   Dougl.    193,    4,      1  Mod.  (e)  22  &  23  Car.  2.  c.  22.  s.  9. 

249.      2  Stra.  1026.      1  Leach,  4  &  5  W.    &    M.   c.   24.    s.    4. 

201.     Rep.  temp.  Hard w.  203.  3  Geo.  1.  c.  15.     1  Leach,  201. 

2  Barnard.  1.    Hullock,  644.  Doiigl,  193,   4. 

(6)   Doug.  193,  4.  (/)  Co.  Lit.  368.   2  llol.  Abr. 

(c)  10   &  11   Wm.   3.     c.   23.  263. 

ss.  7  «fe  8.  ((j)  Dougl.  193,   4,   note    26. 

(d)  Burn,    J.  Indictment,   X.  1  Leach,  201. 

Dick.   J.   Clerk    of  the  Peace.  (/*)  1  Ld.  Raym.  703. 

ludictmeut,  VI.  (i)  Ante,  194  to  201. 

*  As    to    variances   in     general,   see   Mr.   .St-ukic's  valuable  Treatise   on 

Evidence,  vol.   iii.  part   iv.  p.  I5i26  to  1607.     1  Cliitty  on  Pleading,  4th  edit. 
Index,  Variance,  and  Addenda. 
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Of  variances,  persons  (a),  time  (b),  magnitude,  number,  and  quantity  (r) ;  also 
some  instances  where  averments  are  divisable,  and  part  of  a  count 
may  be  found  (J).  i\nd  in  describing  the  offence  at  common 
law,  as  well  as  upon  statutes  (particularly  in  stating  the  statute 
itself)  (e)  many  instances  as  to  what  will  amount  to  a  variance,  will 
be  found  dispersed  in  the  preceding  matter,  but  as  a  collection  of 
them,  together  with  many  others  on  this  important  head  may  be 
useful,  we  will  here  give  it.  We  shall,  however,  confine  ourselves 
principally  to  examples  of  what  have  been  adjudged  variances 
in  criminal  cases,  it  would  go  beyond  the  limits  of  the  work  to 
point  them  out  in  civil  cases. 

Where  the  indictment  does  not  profess  to  state,  and  it  is  not 
necessary  to  state  a  document  with  more  than  a  substantial 
description,  a  technical  and  formal  variance,  not  altering  the 
sense  of  the  document,  nor  rendering  the  meaning  obscure,  will 
not  be  fatal ;  and,  generally  speaking,  mere  clerical  and  gramma- 
tical errors  will  not  vitiate  the  indictment  (/);  as  in  an  indict- 
ment for  peijury  committed  upon  ihe  trial  of  an  indictment  for 
an  assault,  if  the  latter  proceeding  is  set  forth,  and  the  word 
"  depaired"  used  for  "  despaired"  the  mistake  will  not  be  ma- 
terial (g). 


(a)  Ante,  202  to  217. 

(6)  Ante,  224,  5. 

(c)  Ante,   235. 

((/)  Ante,  250  to  252. 

(e)  Ante,  279,  280. 

(/)  5  T.  R.  317,  18.  1  Leach, 
477.  Covvp.  229.  1  Leach,  77. 
145.  2  Marsh.  100.  And  we 
have  before  seen  that  a  sentence 
to  a  certain  extent,  ungrauima- 
tically  constructed,  is  not  a  suf- 
ficient objection  to  found  a 
motion  in  arrest  of  judgment  if 
from  the  whole  tenor  of  the 
charge,  the  statement  be  suffi- 
ciently clear  to  furnish  an  intel- 
ligible description  of  the  aver- 
ment, 13  Price,  172.  There 
is  much  learning  in  the  older 
authorities  as  to  how  far  indict- 
ments were  vitiated  by  bad 
Latin,  or  by  the  introduction  of 
English  words,  Hawk.  b.  2.  c.  25. 


s.  86;  as,  however,  all  law  pro- 
ceedings are  now  drawn  in  the 
mother  tongue,  it  is  now  ob- 
solete, but  it  seems  to  have  been 
the  better  opinion  that  even 
then  false  or  inelegant  Latin 
would  not  vitiate,  id.  At  the 
present  day  certainty  to  a  com- 
mon intent  is  all  that  is  requi- 
site, Leacli,  248  ;  but  this  is  so 
rigidly  demanded  that  the  ends 
of  justice  have  been  too  often 
frustrated  by  nice  and  teclinical 
objections,  2  Hale,  193.  1  Mast, 
314,  5th  edit.  2fi0.  4  Burr. 
2082.    1  Leach,  383. 

(ff)  1  Leach,  192.  Dougl. 
J 93,  4.  Tile  words  "  in  man- 
ner and  form  following,  that  is 
to  say,"  1  Leach,  192,  or  "  in 
substance  and  to  the  elTect  fol- 
lowing," 2  Canipb.  138.  Cro. 
C.  C.  7th  edit.  573. 
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If  however  the  indictment  profess  to  state  the  matter  exactly  Of  variances. 
and  literally,  according  to  the  precise  facts,  it  must  be  so  proved, 
and  a  variance  would  be  fatal  (a).  Thus,  under  such  a  state 
ment,  in  stating  a  document  "nee"  instead  of  "non"(6),  "air"  for 
"heir"(c),  "  William"  for  "  Wm."  would  be  fatal  (J).  So  if  an 
indictment  for  perjury  profess  to  set  forth  the  title  of  the  bill  in 
chancery,  in  the  answer  to  which  the  perjury  was  committed,  and 
state  the  bill  to  be  against  A.,  B.,  and  C,  and  the  bill,  on  being 
produced,  appears  to  be  against  A.,  B.,  and  D.,  it  would  be  a 
variance,  though  not  so  if  the  title  to  the  bill  was  not  professed 
to  be  set  out  accurately  (e).  So  an  indictment  stating  the  substance 
and  effect  of  the  bill  to  which  the  answer  was  put  in,  and  upon 
which  the  perjury  was  assigned,  stated  an  agreement  respecting 
houses,  and  in  the  original  it  appeared  to  be  house,  in  the 
singular  number  only,  it  was  held  a  fatal  variance  (/").  But  even 
in  this  case  in  an  indictment  for  perjury,  in  setting  out  the  perjury, 
the  term  "  undertood"  instead  of  "  understood,"  is  not  a  fatal 
mistake  (g);  and  "receivd"  instead  of  "  received,"  in  setting  forth 
a  forged  bill  of  exchange,  and  "  Segave,"  for  **  Seagrave,"  in  a 
plea  of  ftul  tiel  record,  have  been  holden  immaterial  (Ji). 

And  though  an  indictment  does  not  profess  to  state  matter 
exactly  and  literally,  according  to  the  precise  facts,  yet  a  variance 
from  its  legal  effect,  and  altering  the  sense,  would  be  fatal,  if  the 
matter  be  material  to  the  charge,  or  cannot  be  rejected  as  sur- 
plusage. Thus  where  a  judgment  is  the  ground  of  proceeding, 
and  it  is  stated  to  have  taken  place  in  a  wrong  term,  it  is  fatal  {i). 
Where  in  an  indictment  for  perjury  in  setting  forth  the  Nisi  Prius 


(a)  The  words  "  to  the  tenor  {g)  1  Leach,     184.       Dougl. 

following,"  or  "  as  follows,"  or  193,  4. 

"  ill  the  words   and  figures  fol-  {h)  1   Leach,    145.      2   Stra. 

lowing,"  bind  to  an  exact  recital,  889. 

Dougl.    97.      2  Bla.   Rep.   788.  (i)  1  Hen.   Bla.   49;   but  see 

Salk.  660.     Hob.  272.  3  B.  &  C.  2.     4  D.   &  R.  624. 

{b)   Salk.  660.  S.  C.     See  case  in  Russ.  &  Ry. 

(c)   Stra.  201.  231.  C.  C.  241.    3  Campb.  265.  S.  C. 

(rf)  3  Stark,  on  Evid.  A  pp.  to  where  objections  on  ground  of 

p-  859.  variance  to  record  of  conviction, 

(e)  1  Ry.  Sc  Moo.  N.  P.  101 ;  in  indictment  against  a  receiver 

and  see  1  Stark.  518.     1 B.  &  of   stolen     goods,     were   over- 

A.  224.  ruled. 

(/)  1  Ry.  &  Moo.  N.  P.  98. 

Vol.  I.                                T  ' 
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Or  vAuiANCEs.    roll,  the  name  of  the  associate  is  mistaken,  it  is  fatal  (a).     And 
where  an  indictment  for  perjury  in  setting  out  the  record  of  a 
conviction,    stated     an    adjournnjent     to    have    been    made    by 
"  C,  Esq.,  mid  A.y  B.,  C,  and  D.  and  others  their  feHoTss,  8)X. 
justices"  when  the  adjournment  was  made  by  "  C,  Esrj.  and  E., 
F.,  G.  and  others"  &c.  the  variance  was  held  fatal  {b).     If  in  an 
indictment  for    perjury  the    oath    is    stated   to  have  been  at  the 
assizes    before  justices    assigned  to  take   the  said  assizes   before 
A.  B.  one  of  the  said  justices,  the  said  justices  dien  and  there 
having  power,   &c.   it  will  be  fatal  if  the  oath  was  administered 
when  the  judge   was   sitting  under  the  commission  of  oi/er   and 
terminer  and  gaol  delivery {c).     Where  in  an  action  for  a  ma- 
licious prosecution,  the  acquittal  is  alleged  to  have  taken  place 
"  on  Wednesday  next  after  fifteen   days  of,  &:c.  in   the  court  of 
our  lord  the  king,  before  the  king  himself  at  Westminster,  before 
the  Lord  Chief  Justice,"  when  it   appears  from  the  record   that 
the   trial  was   at  Nisi  Prius,  it  was  held  fatal  {d).     Where  an  in- 
dictment for  being    at   large,  after  an   order    for    transportation, 
stated    the   terms  upon    which   the  royal  mercy  was  extended,  to 
have  be'en  upon  a  condition,  when   it  did   not   contain  such   con- 
dition, it  was  held  fatal  (e).     If  the  pronoun  I,  be  inserted  in  the 
description   of  a  will  forged  by  the  defendant,  he  will  be  entitled 
to  an  acquittal  {f).     Where    an  indictment    for  obtaining  money 
by  false  pretences  stated  that  the   defendant  pretended  "  that  lie 
had   paid  a   sum  of  money  into   the  Bank  of  England,"  and  the 
evidence  was,  that  the  defendant  said,  generally,  "  that  the  money 
had  been  paid  into  the  Bank   of  England,"  this  was   held  a  fatal 
variance  (g).      Evidence  of  the  words  "  you  are  a   broken-down 
justice,"    does    not    support  an  indictment  for   speaking  of   the 
magistrate  the  words,  "  he  is  a  broken-down  justice"  (A).     In  an 
indictment   for   not  repairing   a  highway,   the  description  of  the 
highway  should  be  proved   as   laid,  an  averment  that  the  highway 
leads  from  A.  to  C.  will  not  be   satisfied  by  evidence  of  a  road 
leading  from  A.  to  B.,  and  communicating  by  means  of  a  cross 
road  (i). 

(a)  1  Fsp.  Rep.   08,  9.  (/)  1  Leach,  448. 

(6)  1  Ky.  &  Moo.  N.  P.  171.  \(j)  1  Campb.  494. 

(C-)  Ku.ss  &  Rv.  C.  C.  421.  (A)  4  T.   R.  217.      Sed  vide 

id)  2  t'au)pb.  ilKJ.  Cro.  Eliz.  503. 

(e)  Russ.  &  Ry.  C.  <J.  512.  (J)  6  Esp.  Rep.  136*. 
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On  the  other  hand,  a  statement  according  to  the  legal  effect  ^^  vathavces. 
of  matter  material  to  the  charge  will  in  general  suffice.  Thus 
in  an  indictment  for  perjury,  where  it  stated  that  the  evidence  on 
which  the  perjury  was  assigned  was  given  at  the  court  of  the 
palace  at  Westminster,  but  on  producing  the  record  of  the  pro- 
ceedings, the  court  was  described  as  the  court  of  the  palace  of 
Westminster,  the  variance  was  held  immaterial  (a).  An  indict- 
ment for  perjury,  where  the  oath  was  alleged  to  have  been  taken, 
and  the  matter  sworn  by  the  defendant,  before  E.  W.  one  of  the 
justices  of  assize,  &c. ;  and  it  appeared  in  evidence,  that  the  oath 
had  in  fact  been  taken  before  Willes,  J.,  in  a  cause  tried  at  the 
assizes,  it  was  held  sufficient,  though  another  justice  was  men- 
tioned in  the  indictment  as  a  commissioner,  and  the  Nisi  Pnus 
record  alleged  the  trial  to  have  been  before  both  (b).  Where  an 
indictment  for  perjury  alleged  a  bill  of  discovery  filed  in  the  Ex- 
chequer (in  the  answer  to  which  the  perjury  was  assigned),  to  have 
been  filed  on  a  day  specified,  viz.  the  1st  December,  1807,  and 
it  appeared,  on  the  production  of  the  bill,  to  have  been  filed  in 
the  preceding  Michaelmas  term,  according  to  the  practice  of  the 
court  where  a  bill  is  filed  in  vacation,  it  was  held  the  variance 
was  immaterial,  the  day  not  having  been  alleged  as  part  of  the 
document  (c).  And  where  perjury  was  assigned  in  an  answer  to  a 
bill  alleged  to  have  been  filed  in  a  particular  term,  and  a  copy 
produced  was  of  a  bill  amended  in  a  subsequent  term,  by  order 
of  the  court,  it  was  held  to  be  no  variance,  the  amended  bill  being 
part  of  the  original  bill(^).  Where  an  indictment  alleged,  an 
action  was  depending  between  A.  &  B.  and  the  judgment  pro- 
duced began  "  B.  sued  by  the  name  of  C.  was  summoned,"  &c. 
it  was  held,  the  omission  of  the  name  by  which  B.  was  miscalled 
in  the  process  was  immaterial  (e). 

If  any  unnecessary  averments,  wholly   disconnected   with    the     Surplusage. 
circumstances  which  constitute   the   stated  crime,  be  introduced, 
they  need  not  be  proved,  but  will  be  rejected  as  surplusage  (f). 


(a)  3  D.  <Sr  R.  235. 
(i)  Leach,  150,  3d  edit.  179. 
14  East,  218,  n.  a. 

(c)  1  Stark.  C.  N.  P.  521. 
{d)  3  Stark,  on  Evid.  1138. 


(e)  1  Campb.  40G. 

(/)  2  Leach,  593.  And  as 
to  surplusage  in  general,  see 
1  Chittv  on  Plead.  4th  edition, 
Indeji,  Surplusage.   6  East,  264. 
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SuRPLosAGB,     Thus  if  an  indictment  conclude  "  contrary  to  the  form  of  the  sta- 
tute in  such  case  made  and  provided,"  when   the  crime  is  indict' 
able   at  common   law,  the  conclusion   may  be   rejected,  and  the 
proceedings   supported  (a).     So    the   words  "commonly  called,'^ 
before  the  addition  of  an  Irish   peer,  though  untechnical,  will  not 
render  the  proceedings  invalid  (/>).     And  the  word  "  there,"  when 
place  need  not  be  averred,  may  be  rejected  as  immaterial,  if  there 
be  no  preceding  matter  to  which  it  could  refer  (c).    And  where  an 
indictment  for  robbery  stated  that  it  was  in  a  field  '•'  near  the  king's 
highway,"  and  the  robbery  was   proved,  but  not  near  the  king's 
highway,  the  statement  was  held  immaterial  and  was   rejected  as 
surplusage  {d).     So  in  an  indictment  for  murder  by  casting  stones, 
alleging  that  the  defendants,  rmth  certain   stones  then  and  there 
did  cast  and  throw  against  the  deceased,  the  word  "  with"  was  re- 
jected as  surplusage  (e).     An  indictment  for  perjury,  alleging  the 
cause  to  have  come  on  to  be  tried  by  a  jury  of  the  county,  in  due 
manner,  8ic.  but  from  the  record  it  appeared  "  that  the  jury  came 
out  of  the  neighbourhood  of  Westminster,"  it  was   held  that  the 
words  ''  of  the  county"  might  be  rejected  as  surplusage  {f).   The 
introduction   of  the  word  if,  into  the  statement  of  a  writ  to   the 
sheriff,  in  case  of  bribery  at  an  election,  will  not  prejudice,  but 
may  be  rejected  as  surplusage  (g).     And  so  where   the  indictment 
charged  the  defendant  with  robbery  in  the  dwelling-house  of  Josh. 
Johnstone,  and  there  was  no  evidence  of  the  Christian  name,  it 
was   considered  the  name  ought  to  be  rejected  as  surplusage  (/i). 
The  words  "  to  have"  and  **  chattels"  have  been  thrown  out,  and 
the  proceedings  held  maintainable  {i).     We  have  also  already  seen 
that  where  contradictory  or  repugnant   expressions  do  not  enter 
into  the  substance  of  the  offence,  and  the  indictment  will  be  good 
without  them,  they  may  be   rejected  as  surplusage.     Thus,  if  an 
act  be  charged  to  have  been  done  with  a  felonious  intent  to  com- 
mit a  crime,  and  it  appears  upon  the  face  of  the  indictment  that 


(a)  Cowp.  683.      5  T.  R.  162.  (c)  2  Sess.  Cas.  7. 

2  Leach,  585.      2  Lord  Raym.  (rf)  lluss.  &  Ry.  C.  C.  9. 

879.  1163.   Salk.  460.  Cro.  Eliz.  (c)   13  Price,  172. 

148.     Cro.  Car.  140.     2  Saund.  {f)  3  1).  &  R.  235. 

308,   n. ;    and    see   instances  in  {g)  1  T.  R.  235. 

case  of  indictments    for  libels,  (li)  Russ.  &  Ry.  C.  C.  10,  in 
perjury,  S:c.   post,  vols.  ii.  &  iii.      notes. 

{b)  2  Leach,  549.  (*)   1  Leach,  477.  468. 
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the  crime,  though   perpetrated,  would  not  have  amounted  to  a     Surplusage. 
felony,  the  word  "  felonious"  being  repugnant  to  the  legal  import 
of  the  offence  charged,  may  be  rejected  as  surplusage  (a).  Where 
an  indictment   against  Francis  Morris,  for  having  received  stolen 
goods,  stated,   "  he  the  said  Thomas  Morris  well  knowing,  &c." 
the  words  "  the  said  Thomas  Morris,"  were  rejected,  because  the 
sense  wa-3  complete  without  them  (6).     Where  an  indictment  tried 
at  the  summer  assizes,  1820,  stated,  that  the  prisoner,  on  the  QOth 
July,  in  the  4th  year  of  the  reign  of  King  George  the  Fourth, 
stole  a  mare,  against  the  peace  of  our  lord   the  now  king,  it  was 
held  the  words  fourth  year  of  the   mig^.it  be  rejected   as  surplus- 
age (c).     Where  matter  not  proved  may  be  rejected  as  surplusage, 
the  petit  jury  on  the  trial   may  find  a  verdict  on  so  much  as  is 
proved,  rejecting  that   part  in  which   the  evidence  fails,  if  there 
still  remains  sufficient  foundation  for  a  legal  charge  {d).     It  is  best 
to  be  cautious  in  inserting  allegations  which   cannot  ultimately  be 
supported,  not  only  on  account   of  the  censure   that  may  be  in- 
curred, but  because  they  may  embarrass  the  grand  jury,  who  are 
bound  to  find  the  indictment  upon   oath,  and  who  may  reject  a 
whole  count  (e),  cannot  find  one  part  of  the  same  count  to  be 
good,  and  return  ignoramus  to  the  residue (/"). 

It  seems  to  be  settled  both  by  the  express  exceptions  in  the       [     297     ] 

...  ,         .        Of  amendments 

Statutes   of  amendments,  and  the   current  ot  authorities,  that  m-  ^f  indictments. 

dictments  are  not  within  their  operation;  and  they  therefore  stand 
upon  the  same  principles  with  respect  to  amendment,  as  those 
to  which  all  pleadings  were  subject  at  common  law(g).  And  as 
the  indictment  is  the  finding  of  a  jury  upon  oath,  it  cannot  be 
amended  by  the  court  without  the  concurrence  of  the  grand  in- 
quest, by  whom  it  is  presented  (A).     To  this  rule,  however,  there 


(fl)  2  East  P.  C.  1028.     Cald.  (^)  4  Burr.  2509,  70.    3  Mod. 

897.  167.     1  Keb.  252.    2  Ld.  llayni. 

(h)  1  Leach,  109.  lOGl.  1307.    2  Stra.  1026.   Hep. 

(c)  Kuss.  &  Ry.  C.  C.  431 ;  Temp.   Hardw.   203.     12  Mod. 

and  see  ante,  217.  229.    G  Mod.  281.  1  Salk.  51,  2. 

(rf)  5  East,   304.      2  Campb.  1  Hale,  193.     Hawk.  b.  2.  c.  25. 

134.  584,  5.  s.  97.  Bac.  Abr.  ludictraent,  G. 

(fi)  Co'wp.  325.     Hawk.  b.  2.  11.     Cro.  C.  C.  44. 

c.  25.  s.  2.  n.  1 .  (A)  4  Burr.  2.570.   Hawk.  b.  2, 

'  (/')  id.     2  Roll.  Rep.  52.  c.  25.  s.  98.     G  Mod.  281. 
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Amendmknts     is  an  exception  in   case   of  indictments  removed  from  London, 

OF 

INDICTMENTS,  bccausc  b)'  the  charters  of  that  city  only,  the  substance  of  the 
record  can  be  removed  from  it,  and  the  original  remains  a  certain 
guide  for  the  amendment  (rt).  And  it  is  the  common  practice  for 
the  grand  jury  to  consent,  at  the  time  they  are  sworn,  that  the 
court  shall  amend  matters  of  form,  altering  no  matter  of  sub- 
stance ;  and  mere  informalities  may,  therefore,  be  amended  by 
the  court  before  the  commencement  of  the  trial  (b) ;  thougli  it  was 

[  298  ]  formerly  the  practice  to  award  process  to  the  grand  jury  to  come 
into  court  and  amend  them  (t). 

But  criminal  informations  which  are  not  found  upon  the  oath 
of  a  jury  may  be  amended  by  the  court,  and  even  by  a  single 
judge  at  chambers,  at  any  time  before  trial  (d):  and  a  mere  clerical 
error  in  the  caption,  and  not  the  body  of  the  information,  may 
be  rectified  even  after  verdict  (e).  And  the  reason  assigned  for 
this  difference  is,  that  the  latter  are  originally  framed  by  an  officer 
of  the  crown,  Avhile  the  former  are  the  accusations  of  a  number 
of  men  sworn  to  inquire,  and  to  decide  according  to  evidence  (y'). 
This  reason  seems  decidedly  to  establish  the  position,  that  no 
indictment  is  amendable  by  the  court  without  leave  of  those  by 
whom  it  is  foui)d ;  but  it  has  been  said,  that  whenever  amendments 
are  made  by  the  common  law,  there  is  no  distinction  between 
criminal  and  civil  cases  (o^);  and  a  distinction  has  been  suggested 
between  felonies  and  misdemeanors,  and  that  an  amendment  is 
allowable  in  the  latter,  though  not  in  the  former  (/<).  But  it  is 
manifest  that  every  description  of  indictment  is  alike  the  finding 
of  a  grand  jury,  and  the  reason  being  similar,  the  conclusion  can- 
not vary,  it  must  indeed  be  granted,  that  instances  are  to  be 
found  where  the  court  have  taken  upon  themselves  to  amend  (a); 
but  these  cases  prove  nothing  in  favor  of  the  distinction,   as  they 


(«)lKeb.  252.     Hawk.  b.  2.  871.     1  Leon.  189.    4T.  R.457. 

c.  25.  s.  97.     JJac.  Abr.   Indict-  (f)  3  Mod.  167. 

mcnt,  II.  1 1.  (  /■)  4  Burr.  25(>9,  2570. 

{b)   Hawk.    b.  2.  c.  25.  s.  98.  (^r)  1  Saund.  250,  d.  note  1. 

Bac.  Abr.  Indictment,  H.  11.  (h)  Stark.  252,  3,  4,  5. 

(c)  [d.  ibid.     Cro.  C.  C.  44.  (i)  11  Hea.  G.   f.  2  and    f.  14. 

(d)  4  Burr.  2527,  256B,  25G9.  2  Bulst.  35.  6  Mod.  285.  See 
12Mod.229.  GMod.2ai.  iStra.  also  cases,  1  Sauud.  250,  d.  e, 
185.     1  Salk.    17.  50.     2  Stra.  note  1. 
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are  for  capital   felonies;  and,  therefore,  if  they  shew  anything,    Amenoment. 

they  prove  that  criminal  proceedings  may,  in  any  case,  be  amend-    indictments. 

ed,  which  can  never  be  contended   at  the  present  day.     Upon 

principle,  therefore,  as  well  as  the  current  of  authorities,  it  seems, 

that  no  indictment  can  be  amended  without  the  consent  of  the       [     299     ] 

jury,  who  act  as  accusers. 

When  the  indictment  or  the  caption  is  defective,  the  court  have  When  indictment 

'■  .  1  r         1       ™^y       quashed. 

a  discretionary  power  to  quash  it  immediately,  or  to  obhge  the 

defendant  to  plead  or  demur,  which  rests  entirely  with  the 
court  (a).  But  though  this  is  matter  for  their  discretion,  they 
are  guided  by  certain  rules,  in  its  exercise,  which  we  shall  pro- 
ceed to  examine  {b).  The  application  may  be  made  to  the  court 
either  by  the  prosecutor  or  the  defendant;  or,  any  one,  as  amicus 
curia,  may  suggest  the  error  to  the  court,  in  order  that  they 
may  exercise  their  discretion  (c). 

When  the  application  is  made  by  the  prosecutor,  the  court  will 
not  quash  the  indictment  as  a  matter  of  course,  unless  it  appear 
to  be  clearly  insufficient  (</);  nor  even  then  after  the  defendant  has 
pleaded,  unless  another  good   indictment  has   been   found  against 
him(e);  nor  where  he  has   been  put    to   extra   expence,    unless 
the  costs  are  tirst  paid  him  (/).     But  where  the  indictment  is  in- 
sufficient, and  the  defendant  is  not  put  to  inconvenience,  the  court 
will  quash  it  upon    the  motion  of  the  prosecutor  without  the  con- 
sent of  the  defendant,  though  it   is  for  a  crime,  in   which  they 
never  shew  the  same  indulgence  upon  the  application  of  a   pri- 
soner (g).     And  if  an  indictment  removed  by  certiorari  is  at  issue, 
and  the   prosecutor   procures    another    indictment    to    be   found, 
alleging  the  fir:5t   to  be  defective,  the   court  will,  by  consent  of 


(a)  2  Burr.  1127.     1  Sid.  -54.  (e)  2East.  Bep.  226.  1  Leach, 

247.      I  Salk.  372.     2  Keb.  12B.  11.     6  Mod.  2G2. 

Cro.     Car.     584.      IVlui.     380.  (/)  3  Burr.  1409.  2  Stra.  046. 

iWils.  325.  2  East,  220.  2  Sess.  Com.  Dig.  Indictment,  H.  Bac. 

Cas.  1.  Hawk.  b.  2.  c.  25.  s.  140.  Abr.  Indictment,  K.  MSS.  Mich. 

Com.  Dig.  luuicttnent,  ii.  Bac.  Term,  53  Geo,  3.     Stark.  202, 

Abr.  Indictment,  iv.  note  h. 

ih)  4  Burr.  2539.  (ry)  2  Sess.  Cas.  10.     2  East, 

(tO  Comb.  13.  220,  7. 

[d)  Dougl.  240.      Com.  Dig. 
Indictment,  ii. 
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Quashing       all  parlies,  order   the  first  to  be  quashed,  and   the  second  to  be 

INDICTWENT.  ...  . 

substituted  in  its  place,  and  to  stand  in  the  same  condition  (a). 
But  otherwise  in  case  of  removal  by  certiorari,  the  court  will  not 
quash  the  indictment  after  the  forfeiture  of  the  recognizance,  by 
neglecting  to  carry  down  the  record  for  trial  (6). 

When  an  information  is  filed  by  the  attorney-general  ex  officio, 
the  court  will  quash  it  upon  motion,  if  they  see  cause;  but  if  it 
be  exhibited  by  a  private  individual,  they  will  not  thus  dispose 
of  it,  because  the  defendant  is  entitled  to  costs  (c). 

When  the  motion  is  made  on  the  part  of  the  defendant,  the 
rules  by  which  the  court  are  guided  are  more  strict,  and  their 
objections  are  more  numerous;  because,  if  the  indictment  be 
quashed,  the  recognizances  will  become  inetfectual  {d) ;  and  the 
courts  usually  refuse  to  quash  on  the  application  of  the  defendant 
when  the  indictment  is  for  a  serious  otFence,  unless  upon  the 
clearest  and  plainest  ground,  but  will  drive  the  party  to  a  demur- 
rer, or  motion  in  arrest  of  judgment,  or  writ  of  error  (e).  It  is, 
therefore,  a  general  rule,  that  no  indictments  which  charge  the 
higher  offences  as  treason  or  felony  (y*);  or  those  crimes  which 
immediately  aftect  the  public  at  large,  as  perjury,  forgery,  ex- 
tortion, conspiracies,  subornation,  keeping  disorderly  houses,  or 
offences  affecting  the  highways,  not  executing  legal  process,  will 
be  thus  summarily  set  aside  (g).     So  the   court  refused   to  quash 


(a)  3  Burr.  1468.  1  Ela.  Rep.  Indictment,  H. 

4(>().     Com.  Dig.  Indictnient,  H.  (c)  1  Sid.  152.  Com.  Dig.  In- 

Dac,  Abr.  ludictiueut,  K.     And  formation,  D.  4.     Yin.  Abr.  In- 

in  a  late  case,   on  an  indictment  formation,  E.     Dougl.  240,  241. 

for  perjury  ati;ainst  the    defend-  Hawk.  b.  2.  c.  2.3.  s.  141). 

ant,  who   had  been   prosecutrix  {d)  2  Sess.  Cas.  1. 

of  an   indictment  for  a  conspi-  (e)  Cald.  432.   554.      Nolan, 

racy   where   there  was    another  P.  L.  261. 

indictment   for   perjury    against  (/")  1  Salk.  372.     Com.  Dig. 

one  of  the  witnesses,  in  the  pro-  Indictment,  II.  But  see  4Harg. 

secution  for  the  conspiracy,  the  St.  Tr.  697,  8. 

court  refused   to  quash  the  in-  (y)  1  Salk.  372.     5  Mod.  13. 

dictraent  against  the  defendant,  2  Sess.  Cas,  1,   2,  4,  8.     1  Sess. 

unless  the  proseentor  was  named,  Cas.  337,  8,   9.     2  Stra.  1210. 

and  the  second  indictment  should  Com.  Dig.  Indictment,  H.    Bac. 

stand   in  the   same    situation    as  a\br.  Indictment, K.  Hasvk.b.2. 

the  tirst  would  have  done,   3  B.  c.  25.  s.  146,     Burn,  J,  Perjury, 

&  A.  373.  III.     Williams,  J.  Perjury,  II. 

(A)  1  Salk.   380.     Com.   Dig.  5  Mod.  13,  as  to  extortion. 
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an  indictment  against  a  number  of  persons  for  breaking  and  enter- 
ing a  lead  mine,  though  it  was  defective,  because  there  were  large 
numbers  of  persons  met  together,  and  the  judges  were  trying 
others  in  the  same  county  for  similar  offences  (a).  Upon  the 
same  ground,  the  court  will  refuse  to  quash  an  indictment  for  a 
nuisance,  without  a  certificate  that  it  is  removed  (b) ;  and  the  court 
have  refused  to  quash  an  indictment  against  a  parish  for  not  re- 
pairing a  highway,  on  an  affidavit  that  the  way  was  in  repair,  but 
the  defendants  were  directed  to  plead  guilty,  and  pay  a  nominal 
fineCc);  and  the  court  will  refuse  to  quash  an  indictment  against 
overseers  for  not  paying  money  over  to  their  successors,  for  that 
is  a  growing  evil,  and  affecting  the  interests  of  the  community  (J). 
Neither  will  the  court,  as  it  has  been  held  in  general,  quash  in- 
dictments for  forcible  or  fraudulent  injuries,  as  for  a  forcible 
entry  (e) ;  for  a  disturbance  in  church  (/),  or  against  a  bankrupt  for 
his  embezzling  his  effects  (g),  or  for  enticing  away  a  servant  (A),  for 
though  some  of  these  are  private  in  their  nature,  they  are  public  in 
their  consequences  (i).  And,  in  an  indictment  for  using  false 
weights  and  measures,  the  court  will  not  thus  interfere,  even 
where  it  appears  the  scale  for  goods  is  the  lightest,  and  though  it 
is  not  stated  where  the  supposed  offence  was  committed  (A:).  And 
as  informations  are  rarely  allowed,  except  for  offences  endangering 
the  public  welfare,  it  is  said  that  the  court  will  never  quash  them 
at  the  instance  of  the  defendant  (/).  And  it  is  no  ground  to  quash 
an  indictment  that  there  be  another  pending  against  defendant  for 
the  same  ofience,  unless  indeed  there  be  some  vexation  which  the 


Quashing 
indictment. 


(o)  1  Wils.  325.  Com.  Dig. 
ludictinent,  H.  Bac.  Abr.  In- 
dictment, K. 

(b)  2  Ld.  Raym.  11G4.  Andr. 
139,  220.  4  Burr.  211G.  1  Salk. 
372.  1  Vent.  370.  Cro.  Car.  584. 
1  Barnard.  K.  B.  45.  Com.  Dig. 
Indictment,  H.  Bac.  Abr.  lu- 
dictuient,  K. 

(c)  2  Chit.  Bep.  216. 

id)  2  Stra.  12G8.  Com.  Dig. 
Indictment,  H.  Bac.  Abr.  In- 
dictment, K. 

■    (e)  G  Mod.  06.      Com.    Dig. 
Indictment,  H. 


(/)  Cro.  Car.  584.  1  Sid.  54. 
Com.  Dig.  Indictment,  H. 

(g)  1  Leach,  10.  3  J.  B. 
Moore,  656. 

(A)  1  Salk.  372.  Com.  Dig. 
Indictment,  H. 

(i)  6Pdod.  42.  3  Burr.  1841. 
Com.  Dig.  Indictment,  H. 

(k)  3  Burr.  1841.  Com.  Dig. 
Indictment,  H.  Bac.  Abr.  In- 
dictment, K. 

(0  1  Vin.  Abr.  Information, 
E. 
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Quashing       court  will  judge  of  and  determine;  aud  in   a  case  where  there 

INDICTMENT,  .....  .  _  .  ...  i  .    i 

was  a  joint  indictment  against  two  tor  perjury,  which  on  the  trial 
the  court  inclined  to  think  bad,  and  the  trial  was  postponed, 
pending  which  a  separate  indictment  against  one  of  the  parties 
was  preferred,  the  court  refused  to  quash  the  latter  indictment, 
no  vexation  appearing  (a). 

There  are  some  cases,  however,  in  which  the  court  will  thus 
interfere  on  the  behalf  of  the  defendant  upon   a  proper  applica- 
tion, made  upon  affidavit  of  the  objection,  and  pointing  it  out  so 
that  it  may  be  cured  in  another  indictment.     Thus,  where  the 
court,  in  which  the  indictment  was  found,  have  no  jurisdiction, 
it  will  be  quashed ;  as  if  an   indictment  for  perjury,  at  common 
law,  be  presented   at  the  quarter  sessions  which   they  have  no 
power  to  determine  (6).     And  it   seems  the  court  will  quash  an 
indictment   for   peijury   for  want  of  an   addition  to  defendant's 
name,  if  the  objection  be  properly  taken   by   affidavit  (c).     And 
[     302    ]     if  from  the  facts  stated,  it  appear,  that  no  indictable  offence  has 
been  committed,  the  indictment  will  be  thus  set  aside  in  the  first 
instance  {d).     So  an  indictment  for  exercising  a  trade,  contrary  to 
the  custom  of  the  city,  will  be  quashed,  as  it  manifestly  cannot 
be   supported  (e).     And   an  indictment  when  not  for  any  of  the 
public  offences  we  have  already  mentioned,  may  also  be  quashed 
for  the  omission  of  a  material  averment :  as  where  an   indictment 
for  not  receiving  a  parish  apprentice  did  not  aver  the  binding  to 
be  within  the  43Eliz.  c.  2.  if)  or  before  the  repeal  of  the  statute, 
the  proceeding  for  maintaining  a  cottage  without  four  acres  of 
land,  neglected  to  state  tliat  it  was  inhabited  (g) ;  or,  where  the 
defendant  was  charged  with  speaking  words  of  a  magistrate,  not 
in  themselves  actionable,  and  they  were  not  stated   to  be  said   of 
him  in  the  execution  of  his  office  (h).     And  the  same  rule  applies 


(o)  Per  Abbott,  J.  Nov.  1810,  (e)  Comb.  243. 

Adolphus  moved  to  quash   the  (/)  2  Stra.  12G8.     Com.  Dig, 

indictment.  Indictment,  H.     J3ac.  Abr.  In- 

(b)  1  Burr.  389.  2Stra.l088.  dictment,  K. 

Hawk.  b.  2.  c.  25.  s.  14(;,  n.  25.  (g)   Andr.  230.  Com.  Dig.  In- 

Coin.  Dig.  Indictment,  li.   Bac.  dictment,  H. 

Abr.  Indictment,  K.  (h)  xlndr.  22G.  Com.  Dig.  In- 

(c)  3  D.  .>l'  K.  G21,  dictment,  H.    Bac.  Abr.  ludict- 
((/)  Dougl.  253.  uicnt,  K. 
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to  evident  misioinder,  and  gross  deficiency  in  the  formal  requisites.       Qoashing 

-'  °  .    .      ,  ,  ,11  1-1  INDICTMEMT. 

Thus  where  six  persons  were  jointly  and  severally  charged  with 
exercising  a  trade  without  having  served  an  apprenticeship,  the 
indictment  was  quashed  as   altogether  vicious  (a).     So  where  the 
indictment  alleged  it  was  presented,  without  adding  "  by  the  oath 
of  twelve  men ;"  (6)  where  in  the  caption,  it  was  said,  "  that  the 
several   indictments   to   this   schedule   annexed    are    true    bills," 
whereas  they  are  only  bills  till  they  are  found  (c) ;  and  where  the 
charge  is  expressed  merely  by  way  of  recital  ((f),  the   proceedings 
may   be    thus  disposed    of.     But  the  court  will  not  quash   an 
indictment    on  a   statute,  merely  because  it  does  not  conclude 
"  against  the  form,''  &c.  but  leave  the  defendant  to  demur  {e).       [     303     ] 
And  the  defect,  in  general,  must  be  very  gross  and  apparent  to 
induce  the  court  to  dismiss  the  indictment  in   this  summary  way, 
instead  of  leaving  the  party  to  the  more  usual  remedies  of  demur- 
ring or  moving  in  arrest  of  judgment  (/) ;  where  however  a  defect 
is  shewn  which  induces  the   court  thus  to  interfere,  they  must 
quash  the   whole   indictment,    for    they  cannot   strike  out  some 
counts,  and  leave  others  to  be  determined  on  the  trial  (g).     If  the 
defendant  did  not  duly  appear,  or  has  forfeited  his  recognizance, 
his  application  to  quash  the  indictment  will  be  ineffectual  (^);  and 
although  the  court   may,  in  their  discretion,  quash  the  indictment 
at  any  time  before  the  jury  are  charged  to  try  the  prisoner,  thev 
commonly,  in  order  to  avoid  collusion,  refuse  to  do  so  after  he  has 
pleaded  (^),    at   least   unless   another  good  indictment    has  been 
found  \k) ;  if,  therefore,  the  prosecutor  desire  to  quash,  he  must 
apply  in  an  early  stage  of  the  proceeding.     And  by  a  particular 
provision  of  the  legislature  (/),  in   all  cases  of  treason,  except  for 
counterfeiting  the  coin,  seal,  sign,  or  signet,  no  indictment  shall 
be  quashed  for  any  formal  defects,  unless  before  evidence  given 


(fl)  1  Stra.  G23.     Com.   Dig.  {g)  2  Stra.  1026.    Rep.  temp. 

Indictment,  H.  Hardw.   203.      Com.   Dig.    In- 

(/i)  Andr.  230.  dictmeut,  H.     Bac.  Abr.  Indict- 

(c)  1  Salk.  376.  ment,  K. 

Id)  1  Sess.  Cas.  3.  (A)  1  Barnard.  K.  B.   44.     1 

(e)  2  Stra.  702.      Bac.    Abr.  Salk.  380. 

Indictment,  K.  {i)  1  Leach,  11.  420.   2  East, 

(/■)  1  Bla.  Rep.275.     Dougl.  226. 


240,  241.      Hawk.    b.  2.    c.  25.  {k)  2  East,  226. 

s.  1 16,  in  uotis.     Cro.  Car.  147.         \l)  7  W.  3.  c.  3. 
Post.  101. 
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Quashing 
.  inuictment. 


[     304     ] 


which  has  been  construed  to  mean  before  the  defendant  pleads  (a), 
nor  can  any  such  exception  be  taken  in  arrest  of  judgment.  What, 
therefore,  in  other  cases,  is  a  rule  which  the  discretion  of  the 
courts  have  adopted  for  their  own  guidance,  and  from  which,  of 
course,  they  may  vary,  is,  in  case  of  the  higher  treasons,  made  the 
subject  of  a  positive  enactment.  The  motion  however  to  quash 
an  indictment  may  be  made  on  the  last  day  of  the  term  (6). 


After  the  indictment  against  the  defendant  has  been  quashed, 
a  new  and  more  regular  one  may  be  preferred  against  him  (c). 
He  can  gain,  therefore,  in  general,  very  little  advantage,  except 
delay,  by  such  an  application ;  and  therefore  usually  reserves  his 
objections  till  after  the  verdict  (d),  when,  if  the  indictment  be 
found  to  be  insufficient,  the  court  are  bound,  ex  debito  jiistitia, 
to  arrest  the  judgment  (e). 


Power  of  court 
of  equity  to  stay 
indictment. 


A  court  of  equity  has  originally  no  jurisdiction  whatever,  either 
to  inquire  or  regulate  the  proceediugs  upon  an  indictment ;  but 
circumstances  may  give  it  that  jurisdiction ;  as  where  the  relators 
in  an  information,  or  the  plaintiffs  in  a  bill,  are  also  prosecutors 
in  an  indictment,  in  some  respects  relating  to  the  matter  in  litiga- 
tion in  the  court  of  equity,  or  where  the  defendants  in  the  pro- 
ceeding in  equity  have  come  in,  and  are  also  parties  to  such  in- 
dictment (f) ;  and  in  a  case  where  the  plaintiffs  claiming  an  ex- 
clusive right  of  fishery,  brought  their  bill  to  be  quieted  in  the 
possession  of  it,  and  to  prevent  multiplicity  of  actions,  and  the 
defendants,  by  answer,  insisted  on  a  custom  they  had  of  fishing 
on  the  borders  of  this  land,  and  pending  the  suit  the  plaintiffs 
indicted  several  persons  in  the  courts  of  Sessions  for  the  city  of 
York,  for  fishing  under  an  authority  from  defendants,  and  upon 
affidavit  that  the    mayor  and  aldermen,    plaintiffs,    were  in  the 


(a)  4  St.  Tr.  673.  And  see 
1  East  P.  C.  110.  Hawk.  b.  2. 
c.  25.   3.  148. 

(i)  1  Burr.  651.  Bac.  Abr. 
Indictment,  K.  Com.  Dig.  In- 
dictment, H. 

(t)  2  Woodes.  555.  3  P.  W. 
480.  499.  2  Leach,  420.  And 
see  most  of  the  cases  before  re- 


ferred to,  where  the  indictment 
has  been  quashed. 

(d)  That  he  cannot  take  ad- 
vantage of  them  at  the  trial,  see 
2  Stark.  C.  N.  P.  423.  1  Ry, 
&  Moo.  C.  C.  27. 

(e)  2  Burr.  1127. 

(/)  18  Ves.  211.  220, 
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commission  of  the  peace  for  York,    and  consequently  would  be      Injunctiok 

judges  of  their  own  case,  the  defendants  moved  for  an  injunction     indictment. 

to  stay  the  proceedings  on  those  indictments :  the  Lord  Chancellor 

thought  the  court  of  equity  could  not  grant  an  injunction  to  stay 

a  criminal  proceeding  at  the  suit  of  the  crown,  so  as  to  restrain 

the  Attorney-General ;  yet,  as  the  indictment  in  question  was   an 

indictment  for  a  trespass,  in  which  there  was  no  violence,  and 

was  to  try  a  civil  right,  which  was  the   subject  of  an  action,  it 

could  order  the  prosecutor,  who  was   plaintiff,  then  before  them, 

not  to  proceed  (a). 


(a)    9  Mod.  273.     1  Atk.  282.    S.  C.     2  Chitty's   Game  Laws, 
page  1089. 
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OF  THE  GRAND  JURY^AND    THE  PRESENTMENT 
AND  FINDING  OF  THE  BILL. 

±  HE  bill  being  framed  according  to  the  rules  we  have  consi- 
dered in  the  preceding  chapter,  it  is  to  be  presented  to  a  grand 
jury  of  the  county  in  which  the  offence  was  committed  ;  except, 
in  those  cases  where  by  particular  legislative  provisions,  the  in- 
quest of  another  county  may  take  cognizance  of  the  accusation  (a). 
There  is  indeed  one  exception  to  this  rule  introduced  by  38  Geo.  3. 
c.  52  (b),  and  51  Geo.  3.  c.  100,  which  is  too  important  to  pass 
without  particular  notice.  It  is  provided  by  that  statute,  that 
where  an  offence  has  been  committed  within  any  city  or  town  cor- 
porate, except  a  few  places  which  it  enumerates,  the  bill  of  in- 
dictment may  be  preferred  before  the  grand  jury  of  the  county 
adjoining,  at  any  session  of  oyer  and  terminer  or  general  gaol 
[  306  ]  delivery,  on  the  prosecutor's  entering  into  a  recognizance  to  pay 
the  extra  costs,  occasioned  by  such  a  course  of  proceeding,  in 
case  the  court  shall  so  direct.  But,  in  general,  he  should  prefer 
his  bill  of  indictment  according  to  the  terms  of  his  recognizance 
to  prosecute,  or  it  will  be  forfeited ;  though,  we  have  seen,  that 
if  he  be  bound  to  proceed  at  the  sessions  of  the  peace  for  the  city 
and  liberty  of  Westminster,  the  terms  of  the  recognizance  will 
be  fulfilled  by  the  presentment  of  the  accusation  before  the  grand 
jury  of  Middlesex  (c). 

Tlie  number  of        The  grand  jury  must  consist  of  twelve  at  least,  and  may  contain 

grand  jurors.  ,  i-  i  •         i       i  i 

any  greater  number  not  exceeding  twenty-three,  m  order  that  twelve 


(a)  See  ante,  177,  as  to  the  Reports,    31.    Tidd,    8th    edit, 

venue.  780,  1. 

(6)  Sections  2.  10.  12.    7  T.  (c)  Ante,  137.     Cro.  C.    C. 

R.  735.   4  East,  208.  1  Smith's  13,  14. 


OP    THE    GRAND    JURY.  306 

may  form  a  majority  of  the  jurors  («).     There  must  be  twelve  at      Number  op 

I  ri  1-  GRAND  JURORS. 

least,  because  the  concurrence  of  that  number  is  absolutely  neces- 
sary, in  order  to  put  a  defendant  on  his  trial  {b)  ;  and  there  must 
not  be  more  than  twenty-three,  because  otherwise  there  might  be 
an  equal  division,  or  two  full  juries  might  differ  in  opinion  (c). 
The  number  of  twelve,  as  well  as  the  constitution  of  the  grand 
jury  itself  are  very  ancient,  being  discoverable  in  the  institutions 
of  Ethelred  {d).  In  the  time  of  King  Richard  the  First,  accord- 
ing to  Hoveden,  the  mode  of  electing  the  grand  jury  was  altered, 
and  the  following  arrangement  adopted :  four  knights  were  taken 
from  the  county  at  large,  who  chose  two  more  out  of  every  hun- 
dred, which  two  associated  to  themselves  ten  other  principal  free- 
men, and  those  twelve  were  to  answer  concerning  all  particulars 
relating  to  their  own  district  (e).  The  number  thus  obtained  was 
probably  found  too  large  and  inconvenient ;  though  the  traces  of 
the  original  regulations  still  exist  in  the  practice  of  summonmg 
some  of  the  jury  from  every  hundred.  On  this  subject,  we  shall  [  ^^7  ] 
consider  the  qualifications  of  the  grand  jury — their  power  and 
jurisdiction — the  mode  in  which  they  are  summoned — the  present- 
ment of  the  bill  for  their  examination — the  evidence  adduced  in 
its  support — and  the  finding,  by  which  their  deliberations  are 
concluded. 

At  common   law  it  is  perfectly  clear   that  all  persons  serving.  Qualifications  of 
1  1  •  1        1  I       r  1  11-1    grawd  jurors, 

upon  the  grand  niquest,  must  be  good  and  lawful  men ;  by  which 

it  is  intended,  that  they  must  be  liege  subjects  of  the  king,  and 

neither  aliens  (/) ;  nor  persons  outlawed  even  in  a  civil  action  (g) ; 

attainted  of  any  treason  or  felony  ;  or  convicted  of  any  species  of 

crimen  falsi,  as  conspiracy  or   perjury,  which   may  render   them 

infamous  {h).     And  now  by  the  third  section  of  the  recent  act  (i), 


(a)  Cro.  Eliz.   654.     2  Hale,  (e)  4  Bla,  Com.  302. 

151.     Hawk.  b.  2.   c.  25.   s.  IG.  (/)  3  Inst.    32.     Poph.   202. 

Bac.  Abr.  Indictment,  C.  Juries,  Sir  Wm.  Jones,  198,  9.   2  Hale, 

A.    4  Bla.  Com.  302.     Burn,  J.  155.     Hawk.  b.  2.   c.  25.  s.  10*. 

Jurors.     Williams,  J.   Juries,  I.  Willes  Rep.  GG7,  8.     Bac.  Abr. 

Dick.  Sess.  79.  Juries,  A.    Indictment,  C. 

(6)  Cro.  Eliz.  654.  (g)  Id.  ibid.     Cro.  Car.  134, 

(c)  2  Burr.  1088.  147. 

(rf)  Co.   Lit.   155    b.       Wilk.  (/i)  Id.  ibid. 

Leges  Angl.  Sax.    117.     4  Bla.  (i)  G  Geo.  4.  c.  50. 
Com.  302. 
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Qualifications  it  is  provided,  that  aliens  shall  not  be  qualified,  except  on  juries  de 
GRAND  JURORS,  ttiedietate  (a),  and  persons  attainted  of  treason  or  felony,  or  con- 
victed of  any  crime  that  is  infamous,  unless  having  obtained  a  free 
pardon,  nor  any  outlawed  or  excommunicated  person  shall  be 
qualified  to  serve.  An  Irish  peer  ought  not  to  serve  upon  a 
grand  jury  unless  he  is  a  member  of  the  House  of  Commons  (6). 

The  annual  estate  of  the  grand  jury  does  not  seem  to  have 
been  fixed  at  common  law  by  any  particular  standard;  but,  in 
the  times  of  the  feudal  system,  as  no  villein  was  eligible  to  the 
ofKce  (c),  none  but  those  who  possessed  land  as  freeholders 
could  obtain  it.  And,  indeed,  it  has  been  frequently  taken  for 
granted,  that  none  but  freeholders  can  be  returned  on  the  pan- 
nel  (d),  though  this  has  been  controverted  in  a  recent  case  (e). 

Now,  however,  the  qualifications  of  grand  jurors  are  pointed 
out  by  the  recent  important  statute,  viz.  the  6  Geo.  4.  c.  50,  by  the 
first  section  of  which  act  it  is  enacted,  "  that  every  man  (except 
as  thereinafter  excepted)  between  the  ages  of  twenty-one  and 
sixty  years,  residing  in  any  county  in  England  who  shall  have  in  his 
own  name,  or  in  trust  for  him,  within  the  same  county,  o£'lO  by 
the  year  above  reprizes,  in  lands  or  tenements,  whether  of  free- 
hold, copyhold,  or  customary  tenure,  or  of  ancient  demesne,  or  in 
rents  issuing  out  of  any  such  lands  or  tenements,  or  in  such 
lands,  tenements,  and  rents,  taken  together,  in  fee  simple,  fee 
tail,  or  for  the  life  of  himself  or  some  other  person,  or 
who  shall  have  within  the  same  county  £20  by  the  year 
above  reprizes,  in  lands  or  tenements,  held  by  lease  or  leases, 
for  the  absolute  term  of  twenty-one  years,  or  some  longer  term, 
or  for  any  term  of  years  determinable  on  any  life  or  lives,  or 
who,  being  a  householder,  shall  be  rated  or  assessed  to  the  poor 
rate,  or  to  the  iiihabited  house  duty  in  the  county  of  Middlesex, 
on   a  value  not  less   than  ^30,  or  in  any  other  county  on  a  value 


(a)  As   to    which,    see    post,  Burn,  J,  Jurors,  I.  Williams,  J. 
625,  Juries,  I. 

(b)  Russ.  &  Ry.  C.  C.  117.  (e)  Russ.  &   Ry.  C.  C.  177; 

(c)  Popli.  202.     Co.  Lit.  15G.  and  see  Hawk.  b.  2.  c.  25.  s.  19. 

(d)  4  Kla.  Com.  302.   2  Hale,  21.    2  Woodes.  557,  8. 
155.      Bac.    Abr.    Juries,    A. 
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not  less  llian  £10,  or  who  shall  occupy  a  house  contahiing  not  Qdalifications 

OF 

less  than  tifteen  windows,  shall  be  qualified,  and  shall  be  liable  to  cranu  jurors. 
serve  on  juries  for  the  trial  of  all  issues  in  the  civil  and  criminal 
courts,  such  issues  being  respectively  triable  in  the  county  in  which 
every  man  so  qualified  respectively  shall  reside,  and  shall  also  be 
qualified  and  liable  to  serve  on  grand  juries,  in  courts  of  sessions 
of  the  peace,  and  on  petty  juries,  for  the  trial  of  all  issues  joined 
in  such  courts  of  sessions  of  the  peace  and  triable  in  the  county, 
riding,  or  division,  in  which  every  man  so  qualified  respectively 
shall  reside."  And  with  respect  to  the  qualifications  of  grand  ju- 
rors in  Wales,  the  same  section  proceeds  to  enact,  that  every  man, 
except  as  thereinafter  excepted,  being  between  the  aforesaid  ages, 
residing  in  any  county  in  Wales,  and  being  there  qualified  to  the  ex- 
tent of  three-fifths  of  any  of  the  foregoing  qualifications,  shall  be 
qualified,  and  shall  be  liable  to  serve  on  juries  for  the  trial  of  all 
issues  joined  in  the  courts  of  great  sessions,  and  on  grand  juries, 
in  courts  of  sessions  of  the  peace,  and  on  petty  juries,  for  the 
trial  of  all  issues  joined  in  such  courts  of  sessions  of  the  peace, 
in  every  county  of  Wales.  In  practice,  as  observed  by  Mr.  Justice 
Blackstone,  the  jurors  are  usually  gentlemen  of  the  best  figure  in 
the  county  {a). 

There  are  various  exemptions  allowed  in  favour  of  particular 
individuals  or  professions ;  tlius,  by  the  second  section  of  the 
6  Geo.  4.  c.  50.  all  peers  (J)),  all  judges  of  the  king's  courts  of 
record  at  Westminster,  and  of  the  courts  of  great  session  in 
Wales,  all  clergymen  (c) ;  all  priests  of  the  Roman  Catholic  faith 
who  shall  have  duly  taken  and  subscribed  the  oaths  and  declarations 
required  by  law  (c?) ;  all  persons  who  shall  teacli  or  preach  in  any 
congregation  of  protestant  dissenters,  whose  place  of  meeting  is 
duly  registered,  and  who  shall  follow  no  secular  occupation,  ex- 
cept that  of  a  schoolmaster,  producing  a  certificate  of  some 
justice  of  the  peace  of  their  having  taken  the  oaths  required  by 


(a)  4  Bla.  Com.  302.  (c)  See     Bac.     Abr.    Juries, 

{b)  An    Irish  peer,  unless   a  E.  G.  3  Bla.  Com.  3G4.    Dick,  J. 

member    of  parliament,  cannot  Sess.  85. 

serve  on  a  grand  jury,  Russ,  &  {d)  See   31    Geo.   3.    c.    32. 

By.  C.  C.  117.  43  Geo.  3.  c.  30. 

Vol.  I.  U 
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QuAMFicATioKs  ]a\v  {ci)  \  all  serjcaiits  and  barristers  at  law  actually  practising ;  all 

OF 

GRAND  junoRs.  niembcrs  of  the  Society  of  Doctors  of  law,  and  advocates  of 
the  civil  law,  actually  practising ;  all  attorneys,  solicitors,  and 
proctors,  duly  admitted  in  any  court  of  law  or  equity,  or  of  eccle-. 
siastical  or  iVdmiralty  jurisdiction  actually  practising,  and  having 
duly  taken  out  their  annual  certificates  ;  all  officers  of  any  such 
courts,  actually  exercising  the  duties  of  their  respective  offices  (6); 
all  coroners,  gaolers,  and  keepers  of  Houses  of  Correction  ;  all 
members  and  licenciates  of  the  Royal  College  of  Physicians  in 
London,  actually  practising  (c) ;  all  surgeons  being  members  of  one 
of  the  Royal  Colleges  of  Surgeons  in  London,  Edinburgh,  or 
Dublin,  and  actually  practising ;  all  apothecaries,  certified  by  the 
court  of  examiners  of  the  apothecaries'  company,  and  actually 
practising  {d) ;  all  officers  in  his  majesty's  navy  or  army,  on  full 
pay  (e) ;  all  pilots  licensed  by  the  Trinity  House  of  Deptford 
Strond,  Kingston  upon-Hull,  or  Newcastle-upon-Tyne;  and  all 
masters  of  vessels  in  the  buoy  and  light  service  employed  by  either 
of  those  corporations  ;  and  all  pilots  licensed  by  the  lord  warden, 
of  the  Cinque  Ports,  or  under  any  act  of  pailiainent  or  charter, 
for  the  regulation  of  pilots  in  any  other  port ;  all  the  household 
servants  of  his  majesty  ;  all  officers  of  customs  and  excise ;  all 
sheriff's  officers,  high  constables,  and  parish  clerks,  shall  be  and  are 
thereby  freed  and  exempted  from  being  returned,  and  from  serving 
upon  any  juries  or  inquests,  whatsoever:  provided  also,  that  all 
persons  exempt  from  serving  upon  juries  in  any  of  the  courts  by- 
virtue  of  any  prescription,  charter,  grant  or  writ,  shall  continue 
to  enjoy  such  exemption  in  as  ample  a  manner  as  before  the 
passing  of  this  act.  Quakers  are  exempt  from  serving  on  ju- 
ries if),  so  are  visitors  of  work-houses  (g).  ' 

In  order  that  too  much  burthen  shall  not  be  cast  on  grand 
jurors  by  their  frequent  attendance  on  grand  juries,  it  is  enacted  (h), 
that  no  man  shall  be  returned  to  serve  upon  any  grand  jury  at  any 


(a)  See   1  Wm.  &  M.   c.  18.  Com.  364. 

s.  n .  19  G eo.  3.  c.  44.  52  Geo.  3.  (c)  See  Bac.  A br.  Juries,  E.  G. 

c.  155.  3  Bla.   Cora.   364.   Dick.    Sess. 

(b)  See   Dick.    Sess.  84,    85.  85. 

Lamb.  396.  (  f)  7  &  8  Wm.  3.  c.  34.  s.  6. 

(c)  See  18  Geo.  2.  c.  15.  (g)  22  Geo.  3.  c.  83. 

(fl)  Sec   Lamb.  39G.      3  Bla.  (A)  By  6  Geo.  4.  c.  50.  s.  62. 
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sessions  of  the  peace  in  England  or  Wales  who  has  served  as  a  Qualifications 
juror  at  any  such  session  within  one  year  before  in  Wales,  or  in  grand  juroks. 
the  counties  of  Hereford,  Cambridge,  Huntingdon,  or  Rutland, 
or  two  years  before  in  any  other  county,  and  has  a  certificate  of 
the  clerk  of  the  peace  of  having  so  served  ;  and  a  fine  is  to  be  im- 
posed on  the  officer  making  a  return  of  such  person,  but  the  pro- 
vision does  not  extend  to  grand  jurors  at  the  assizes  or  great 
sessions.  A  justice  of  the  peace  is  not  to  be  summoned  as  a 
juror  to  serve  at  any  sessions  of  the  peace  for  the  jurisdiction  of 
which  he  is  a  justice  (a);  and  the  inhabitants  of  the  city  and 
liberty  of  Westminster,  are  exempt  from  serving  as  jurors  at  the 
sessions  of  the  peace  for  the  county  of  Middlesex  (b).  No  per- 
son shall  be  summoned  but  those  named  in  the  warrant,  under 
a  fine,  to  be  imposed  on  the  officer  summoning (c).  It  is  said  to 
be  the  practice  at  sessions,  not  to  summon  those  who  are  on  the 
sheriff's  list  to  serve  at  the  assizes.  These  exceptions  are  cases 
not  of  disqualification,  but  of  privilege  ;  and,  therefore,  any  of 
the  parties  returned  may  lawfully  serve  without  objection,  if  they 
take  the  oath  required,  and  possess  all  other  qualifications  of  grand 
jurymen.  And  if  duly  summoned,  they  must  attend  and  claim 
their  privilege,  for  the  sheriff  cannot  return  it  (d). 

It  is  absolutely  necessary  at  common   law,  that  all  the  grand 
inquest  should   be  inhabitants   of  the  county  for   which   they  are 
sworn    to  inquire  (^).     But  it  is  not  necessary  that   any  part   of      [     309     ] 
a  grand  jury  finding  a  bill  against  an  alien,  should  be  aliens  (/). 

If  a  man  who  is  disqualified  be  returned,  he  may  be  challenged 
by  the  prisoner  before  the  bill  is  presented  (g);  or,  if  it  be  dis- 
covered after  the  finding,  the  defendant  may  plead  it  in  avoidance, 
and  answer  over  to  the  felony ;  for  which  last  purpose  he  may  be 

(a)  By  6  Geo.  4.  c.  50.  s.  G2.  32,   3,   4.     Hawk.   b.   2.  c.  25. 

(6)  G  Geo.  4.  c.  50.  s.  G8.    Id.  s.    IG.      Bao.   Abr.   Juries,   A. 

s.  GO.  E.  4. 

(c)  6  Geo.  4.  c.  50.  s.  63.  (/)  Hawk.  b.  2.  c.  43.  s.  30. 

{(l)  2  Inst.   448.     Hawk.  b.  2.  Bac.  Abr.  Juries,  E.  8. 
c.  25,   s.  20.    Tr.  per  Pais,   87.         (fj)  Hawk.  b.  2.   c  25.   s.  IG. 

2  Woodes,   557.     Burn,  J.  Ju-  Bac.  Abr.  Juries,  A.     Burn,  J. 

rors,  I.  Jurors,  A.  Williams,  J.  Juries,  I. 

(e)  2  Rol.   Abr.  82.     2  Inst. 

Us 
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Qualifications  allowed  the  assistance  of  counsel,  on  producing  In  court  thef 
record  of  the  outlawry,  attainder,  or  conviction,  on  which  the 
incompetence  of  the  juryman  rests  (a).  This  necessity  for  the 
grand  inquest  to  consist  of  men  free  from  all  objection  existed  at 
common  law,  and  was  affirmed  by  the  statate  1 1  Hen.  4.  c.  9- 
which  enacts,  that  any  indictment  taken  by  a  jury,  one  of  whom 
is  unqualified,  shall  be  altogether  void  and  of  no  effect  what- 
soever. So  that  if  a  man  be  outlawed  upon  such  a  finding,  he 
may,  on  evidence  that  one  of  the  jury  was  incompetent,  procure 
the  outlawry  against  him  to  be  reversed (6).  It  is  clear  that  a 
defendant  before  issue  joined,  may  plead  the  objection  in  avoid- 
ance (c) ;  but  if  he  take  no  such  exception  before  his  trial,  it 
seems  doubtful  how  far  he  can  afterwards  take  advantage  of 
it  (d),  except  it  can  be  verified  by  the  records  of  the  court  in 
which  the  indictment  is  depending,  as  in  case  of  an  outlawry  of 
one  of  the  indictors  in  the  same  court;  in  which  case,  any  one, 
as  amicus  curi(Z,  may  inform  the  court  of  the  objection  (e). 


r  310  ]  If  improper  persons  are  discovered  to  be  inserted  in  the  panel 
returned  by  the  sheriff,  justices  of  the  peace  at  the  sessions,  and 
justices  of  gaol  delivery  at  the  assizes,  have  power  to  reform 
the  panel,  by  taking  out  their  names  and  inserting  those  of 
others  (f). 

Mode  of  sum-         The   mode    of   summoning    and   procuring  the  attendance    of 

eiau'd  %rv  *  ^  "^   persons  duly  qualified  to  serve  on  the  grand  jury,  must  next  be 

considered.     Upon   the  summons  of  any   sessions  of  the  peace, 

and  in   cases   of   commissions    of    oyer    and   terminer   and    gaol 

delivery,  there   issues  a  precept  {g)    cidier   in    the   name  of   the 


(o)  2  Hale,  155.     3  Inst.  34.     b.  2.   c.  25.    s.  26.     Bac.  Abr. 
Cro.   Car.   134.   147.        Hawk.     Juries,  A. 


b.  2.  c.  25.  s.  18.  2G.  2!),  30. 
Bac.  Abr.  Juries,  A. 

{b)  11  Hen.  4.  pi.  21.  3  Inst. 
32,3,4.  12Co.  Rep.nj).  Hawk, 
b.  2.  c.  25.  s.  18.  28.  33.  Bac. 
Abr.  Juries,  A. 

(c)  Cro.  Car.  134,  5.     Hawk. 


(f/)  3  Inst.  34.  Hawk.  b.  2. 
c.  25.  s.  27.   Bac.  Abr.  Juries,  A. 

(e)  Id.  ibid. 

if)  3  Hen.  8.  c.  12.  Hawk, 
b.  2.  c.  25.  s.  32. 

{(j)  See  form,  last  volume,  a 
mere   award  of  the  court  won't 


*  The   mode  of  niakiiif;  and   returning  the  lists  of  jurors  is  now  simplified, 
and  pointed  out  by  the  6  Gio.  l.  c  .■)0. 


GR\ND   JURY. 


OF    THE    GRAND    JURY.  *^^^ 

1 
Icincr  or  of    two  or  more  justices    directed   to   the  sheriff,  upon        '^^^"^®^^, 

which   he   is   to  return   twenty-four  or  more   out  of  the   whole  the 

county,  namely,  a  sufficient  number  out  of  every  hundred,  from 
whom  the  grand  jury  is  selected  (a).  Upon  this  precept,  although 
it  generally  specifies  only  twenty-four,  the  sheriff  usually  returns 
forty-eight (/>).  The  practice  varies  in  some  degree  in  particular 
counties,  thus,  in  Middlesex  (t)  we  have  seen,  that  every  term 
there  are  two  grand  juries  summoned  and  sworn  before  the  senior 
of  the  puisne  judges,  on  some  day  fixed  by  such  judge  in  the 
early  part  of  the  term  ;  who,  after  receiving  their  charge  from 
such  judge,  adjourn  to  the  grand  jury  room,  and  then  appoint 
subsequent  days  of  meeting ;  and  precepts  are  issued  from  the 
crown-office  to  the  constables  in  the  different  districts,  to  make 
returns  of  all  nuisances,  &c.  which,  on  their  return,  are  con- 
sidered as  presentments,  and  are  prosecuted  as  indictments  or 
presentments.  The  two  juries  appoint  separate  days  for  receiving 
the  constables'  returns.  The  jury  who  receive  the  presentments  [311  ] 
of  constables  for  the  more  remote  parts  of  the  county  assemble 
at  the  grand  jury  room,  to  find  indictments  on  the  last  day  but 
two  of  the  term ;  and  the  jury  acting  for  the  metropolis  and  the 
adjacent  parts,  in  the  like  respect,  assemble  at  the  like  place, 
for  the  same  purpose,  on  the  last  day  but  one  of  the  term  :  and 
after  returniiig  their  respective  presentments,  and  indictments, 
the  jurors  are  discharged.  In  Suffolk  also,  there  are  two  grand 
juries  chosen  (r/).  In  Yorkshire,  on  the  other  hand,  only  one 
panel  of  forty-eight  freeholders  and  copyholders  can  be  returned 
to  serve  at  the  assizes;  and,  at  the  sessions,  only  forty  can  be 
returned  on  the  panel  (e). 


do,  2  Kawk.   c.  4.  s.l.  precept  (c)  Ante,   157,  158.     Hand's 

is    to    bear    teste,    or   be   dated  Prac.   Introd.    XX.     In    2  Lii. 

fifteen    days   before  the  return,  Keg.    156.       2  Hale,    26.    156. 

Nels.    Introd.   35.     If  precept-  Bac.  Abr.  Juries,  A.  it  is  stated 

day,  any  two  justices  cannot  be  that   there  are   three  juries    for 

superseded   by  any  of  their  fel-  Middlesex. 

lows,  but  only  by  a  writ  out  of  ((/)     Euc.     A])r.     Juries,     A. 

Chancery,  Hawk"  b.  2.  c.  8.  s.  43.  2  Lii.    Reg.    156;    and   2  Oalc, 

(a)  2  ilale,  153,  4.    Bac.  Ab.  26.  154. 

Juries,  A.  P..  (r)  7  &  8  W.  3.    e.  32.    s.  8. 

(6)  2  Hale,    263.       Burn,    J.  Burn,  J.  Jurors,  U  I. 
Jurors,  j  II. 
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Mode  of  Every  summons  of  grand  jurors  is  to  be  made  by  the  sherinT, 

SUMMONING,   &C.   ,  •  n- 

THE  ni9   omcer,    or    lawful   deputy,    ten    days    before,    at   the    least, 

GRAND  JURY,  gjjewing  the  warrant  under  the  seal  of  the  office  wherein  they  are 
appointed  to  serve  ;  and,  if  the  juror  be  absent,  notice  is  to  be 
left  in  writing  at  his  dwelling-house,  with  some  inmate,  under 
the  hand  of  the  officer,  containing  the  substance  of  such  sum- 
mons (a).  And  in  Wales  eight,  and  in  the  counties  palatine 
fourteen  days  notice  was  requisite  (6).  In  London  and  Middlesex 
it  seems  six  days  only  is  required  (c).  The  whole  of  this  number 
must  be  returned  by  the  sheriff  or  proper  officer  without  the 
nomination  of  any  person  whatsoever (f/);  and,  if  any  person 
not  re^irned,  procure  his  name  to  be  read  among  those  who  are 
returned,  and  is,  in  consequence,  sworn,  he  may  be  indicted  for 
a  contempt  of  the  statute  (e).  Though  the  number  of  jurymen, 
thus  returned  to  the  court,  amount  to  forty-eight  or  more,  not 
more  tiian  twenty-lhree  are  to  be  sworn,  as  the  contrary  practice 
might  produce  much  inconvenience  and  confusion;  for,  if  a  num- 
ber amounliiig  to  two  full  juries  or  more  should  be  sworn,  it 
[  312  ]  might  happen  that  a  complete  jury  of  twelve  might  find  a  bill  to 
be  a  true  one,  though  the  other  twelve  might  reject  it  as  destitute 
of  foundation  (f).  At  the  sessions,  it  is  not  an  unusual  practice 
after  fifteen  or  sixteen  names  have  been  called,  to  consider  the 
inquest  as  complete,  and  not  to  insist  upon  the  service  of  the  rest, 
who  may  happen  to  be  in  attendance  (g). 

Mode  of  proceed-       At   the    sessions,    the    court   being    assembled    before    twelve 
charge  1^ ''''**  o'clock  at  uuun,  the  bailiff  of  the  court  proclaims  the  sessions(A). 


jury,  &c.  at  ses- 
sions. 


(«)    6  Ceo.    4.    c.    50.   s.   25.  s.  24. 

Burn,  J.  .hirors,  III.  (/)  2  Burr.  1088.  4  Bla,  Com. 

{b)  3  Geo.  2.   c.  25.  s.  9,  10 ;  302,3.    Williams,  J.  Juries,!. 

.  but  sec  6  Geo.  4.  c.  50.  Ante,  300. 

(<0  The  fi  Geo.  4.  c.  50.  s.  25.  iff)  Dick.  Scss.  79. 

dofs  not  allect  the  former  pro-  (//)   Bait.     J.     c.    185.     s.    9. 

vision    of   7   cV-  8  W.    3.   c.  32.  Burn,  J.  Sessions.     Dick.  Sess. 

ss.   r^  &    11.  as    to   London    and  10(>.       Willi;ims,     J.     Sessions. 

Middlesex.  See    form    Proclamation,    post, 

(d)  11  Hen.  4.  c.  9.  Hawk,  last  vol.  and  Dick.  Sess.  106. 
h.  2.  c.  25.  s.  10.  33.  2  Woodd.  By  the  25  Car.  2.  c.  2.  s.  2.  the 
5.57.  qualification     oaths     i'or    oflices 

(e)  11  Hen.  4.  c  9.  12  Co.  must  he  taken  between  9  and  12 
99.      3    lust.    33.       Kac.    Abr.  o'clock. 

Juries,   xi.     Hawk.  b.  2.  c.  25. 


OF    THE    GRAND    JURY.  ^^'-^ 

Whe  commission  of  the  peace  is  then  read  (a),  and  the  grand  jury  ^^J^^^'^^^^  ,.^ 
called;  who   having   taken   their    places   in    the  box  assigned  to      sweak  and 
them,  are  sworn  by  the  clerk   of  the  peace;  tir&t,  the  foreman,  grand  jury,  &c. 
and  then  the  others  by  three  at  a  time  (b),  all   laying  their  hands 
on  the  gospel,  proclamation  is  then   made  to  keep  silence  while 
the  charge  is  given  to  the  grand  jury.     After  this,  the  chairman 
of  the  sessions  usually  delivers  his  charge  to  them,  relative  to  the 
foills  about  to  be  submitted  to  their  consideration,  the  state  of  the 
county,  and  the  duties  they  have  to  fulhl  (c).     In  the  performance 
of  this  duty,  the  judicious  magistrate  will  take  care  not  only  that 
his  remarks  are,  in  general,  suited  to  the  offices  which  a  grand 
jury  have  to  discharge,  but  have  a  plain  reference  to  local  objects, 
events,   discussions,  and    concerns,    as  far  as  they    properly  fall 
within   the   limits   of  his  jurisdiction,   and  seem   entitled   to  his 
notice.     He  will  strive   to  allay  animosities,  to  destroy  the  spirit 
of  party,  to  discountenance  every  receptacle  of  idleness  and  vice, 
as  well  as  every  vestige  of  popular  barbarity  and  grossness  {d). 
When   the  charge  is  concluded,  the    recognizances  to  prosecute 
and  give  evidence  are  then  called,  so  that  bills  may  be  drawn  and 
prepared  (e);  which  being  ready,  the   parties  bound  to  give  evi- 
dence upon  them,  are  sworn,  and  sent  to  the  grand  jury  to  give      [     313     ] 
their  evidence  to  them,  in  the  room  to  which  they  have  retired  (f)  ; 
though   it  is  said,  that  if  the   matter   be  weightv  or  difficult,  or 
if  it  appear  that  the  prosecution  is  too  indulgently,  or  too  vin- 
dictively conducted,  the  evidence  may  be  heard  in  court,  so  that 
the  jury  may  be  the  better  assisted  in   the  performance  of  their 
duty  (g). 

The  dispatch  of  the  business  of  the  sessions  is  greatly  facilitated 
by  the  59  Geo.  3.  c.  28.  allowing  two  or  more  justices  to  form  a 
•court  to  sit  apart  from  the  sessions,  by  which  act  it  is  enacted,  "  that 
whenever,  and  as   often  as  any  court  of  quarter  session  or  general 


-    (a)  Dick.  Sess.  lOG.  (e)  Dick.  Sess.  115. 

(6)  Dick.  Sess.  113,  14.     See  (/)  Dalt.  J.  c.  185.  s.  9.  Dick. 

form  of  oath,  Dick.  Sess.  113,  14.  Sess.  116. 

Williams,  J.  Sessions,  post,  last  (f/)    Dalt.     J.     c.    105.    s.   9. 

Tol.  3  liargr.  St.   Tr.   417.      4  F.la. 

(c)  Dick.  Sess.  113,  14.  Com.  303,   n.  1.      2  Hale,   159, 

{(I)  Sec  Gislioruc,    Duties  of  100.    Hawk.  b.  2.  c.  -25.  s.  145, 

Muu,  vol.  i.  392,  iu  notes.   Jau.  Die.  Crand  Jur\ . 
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Mode  of        session  of  the  peace  shall  be  assembled  for  the  dispatch  of  business 

PROCEEDING     TO      ,  1  •  • 

SWEAR  AND  thereiuito  belonguig,  the  justices  then  present  may,  on  the  first 
GRAND  juKY,&c.  ^''^^  °^  ^^^^^  bciug  SO  asscmblcd,  take  into  their  consideration  the 
state  of  the  business  likely  to  be  brought  before  them,  at  such 
quarter  session  or  general  session,  and  if  it  shall  appear  to  them 
that  such  business,  if  heard  and  determined  by  the  whole  court, 
is  likely  to  occupy  more  than  three  days,  including  the  day  of  their 
being  so  assembled,  it  shall  and  may  be  lawful  for  the  said  justices 
to  appoint  two  or  more  justices,  one  of  whom  shall  be  of  the 
quorum,  to  sit  apart  from  themselves  in  some  place  in  or  near  the 
court,  there  to  hear  and  determine  such  business  as  shall  be  re- 
ferred to  them,  whilst  others  of  the  justices  are  at  the  same  time 
proceeding  in  the  dispatch  of  the  other  business  of  the  same 
court  ;  and  that  the  prcceedings  so  had  by  and  before  such  two  or 
more  justices  so  sitting  apart,  shall  be  as  good  and  effectual  in 
the  law,  to  all  intents  and  purposes  as  if  the  same  were  had  before 
the  court  assembled  and  sitting  as  usual  in  its  ordinary  place  of 
sitting,  and  shall  be  enrolled  and  recorded  accordingly."  By  the 
second  section  of  the  act  these  regulations  for  the  apportioiiment 
of  business,  need  not  be  renewed  at  each  succeeding  session,  and 
by  the  third  section  the  clerk  of  the  peace  is  to  appoint  a  person 
to  record  the  proceedings  of  such  separate  court. 

Mode  of  proceed-      At  the  assizes,     the  practice   is   stated   to   be   thus: — When 
ing  at  assizes.  i       •    j         r  •  . 

the  judges  first  come  nito  the  court,  the  crier  makes  proclamation 

for  keeping  silence,    whilst  the  commissions  of   assize    and  nisi 

prius,    over   and     terminer,    and    general    gaol    delivery    for   the 

county  are  read  (a),  and  which  are  thereupon  accordingly  read  by 

the  clerk   of  the  assize,  or   the   clerk  of  the  arraigns  (h).     Then 

the  crier  requires    the  sheriff  to  return   the  precepts  and  writs  of 

assize  and  nisi  prius  (c)  ;  who,  if  he   be  absent,  may  be  fined  for 

his    non-attendance  (ri).      This   being    done,  the    clerk  of   assize 

calls  the   nomina  ministrorum,  or  names  of  the  justices  of  the 


(«)  Cro.  C.  C.  G.    See  form,  Cro.   C.  C.  6.  479.    Post,  last 

post,  last  vol.  vol. 

(b)  Cro.  C.  C.  6.     See  forms  (d)  8  T.  R.   615,   where   soo 

of  conmiissions,  post,  last  vol.  form. 

(r)  See  form  of  proclaaiation, 
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peace,  coroners,  constables,  &c.  (a)  and  then  the  grand  jury  are       Mode  op 

^  .  . .  c  PROCEEDING     TO 

called  by  the  crier  by  their  names  and  additions,  and  if  any  one  swear  and 
does  not  appear  upon  second  calling,  the  crier  declares  that  he  grand  jury, &c. 
will  lose  one  hundred  shillings  in  issue  (h).  Then  tiie  marshal  or 
crier  swears  the  jury,  the  foreman  by  himself(c),  and  the  rest 
by  three  at  a  time,  in  the  same  way  as  the  inquest  are  sworn  at 
sessions  {d).  Proclamation  is  then  made  by  the  crier  for  silence, 
whilst  his  majesty's  proclamation  against  profaneness  and  immo- 
rality is  openly  read  (e) ;  after  which,  proclamation  is  made  for  r  2,14,  "I 
keeping  silence  whilst  the  judge  delivers  his  charge  to  the  grand 
juryCy).  Tliis  charge  from  the  judge  is  of  the  same  nature  as 
that  from  the  presiding  magistrate  at  sessions,  except  that  it  is 
usually  longer,  and  more  elaborate,  from  the  graver  nature  of  the 
occasion  (g).  Proclamations  for  justices,  coroners,  &,c.  to  deliver 
inquisitions  and  recognizances  taken  by  them,  is  then  made  (h). 
The  recognizances  to  prosecute  and  give  evidence  are  then  called, 
that  the  bills  may  be  drawn  and  prepared  in  order  that  they 
may  be  presented  (?').  And  when  these  are  ready,  the  parties 
bound  to  prosecute  and  give  evidence  are  called  and  sworn  in 
court,  and  sent  before  the  grand  jury,  who  retire  to  proceed  in 
•  the  duties  of  their  office  (jk).  A  bailiff  is  sworn  to  keep  the 
jury  (/). 

When    the   grand  jury  are    thus  duly  returned,    charged,  and  Time  of  service, 
sworn,  they  usually  serve  the  whole  of  the  sessions  or  assizes  {m). 
But  the  court  may,  in  their  discretion,  command  another  grand 


(a)  Cro.  C.  C.  G.     See  form,  C  7.    Burn,  J.  Sessions.    Dick. 

Cro.  C.  C.  480      Post,  last  vol.  Sess.  114,  and  note.    Gisb.  Dut. 

(6)  Cro.  C.  C.  480.   See  form,  Man,  vol.  i.  392. 

Cro.  C.  C.  480.   Post.  (A)  Cro.  C.  C.  7.  481.     See 

(c)  Cro.   C.   C.  6.    480.     See  form,  Cro.  C.  C.  481.     Post, 

form,    Cro.  C.  C.  6.  481.    Post.  (/)  Burn,  J.  Sessions.     Dick. 

{d)  Ante,  312.     Cro.  C.  C.  7.  Sess.  115.    See  form,  Cro.  C.  C. 

481.     See  form,    Cro.   C.  C.  7.  481.     Post,  last  vol. 

481.     Post,  last  vol.  {k)  4  Bla.  Com.  303.   Dalt.  J. 

(e)   Cro.   C.    C.  480.      Dick.  c.  185.  Burn,  J.  Sessions.    Dick. 

Sess.   106,    7.     See   form,  Cro.  Sess.  118.     See  forms  of  calling 

C.  C.  480.     Post,  last  vol.  and  swearins?,  Cro.  C.  C.  481,  2. 

(/)  Cro.  C.  C.   7.  481.     See  Post,  last  vol. 

form,  Cro.  C.  C.  481.  Post,  last  {I)  Cro.  C.  C.  8th   edit.  485. 

vol.  {»{)  2  Hale,  IJG.  Williams,  J, 

0/)  4  Bla.  Com.  303.  Cro.  C.  Juries,  i. 
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Time  of       j^ry  to  be  returned  and  sworn,  and  usually  do  so  on  two  occa- 

SERVICE.  .  ,  .  .         "^ 

sions.  The  first  of  these  occasions  is,  when,  before  the  end 
of  the  sessions,  the  grand  jury  having  brought  in  all  their  bills 
are  discharged  by  the  court,  and  after  that  discharge,  either  some 
new  offence  is  committed,  and  the  party  taken  and  brought  into 
gaol,  or  when,  after  the  discharge  of  the  grand  inquest,  some 
offender  is  taken  and  brought  in  before  the  conclusion  of  the  ses- 
sions (a).  In  the  former  case,  there  is  a  necessity  to  make  a 
special  record  of  the  adjournment  of  the  court  from  day  to  day; 
r  315  ]  because,  otherwise,  as  the  whole  sessions  are,  in  contemplation 
of  law,  only  the  first  day,  the  trial  will  appear  to  have  taken 
place  before  the  offence  was  committed,  which  will  be  er- 
roneous (6).  The  same  observation  applies,  if  it  appear  upon 
record,  that  the  grand  inquest  returned  their  finding,  after  the  first 
day  of  the  sessions,  without  the  entry  of  the  adjournment (c). 
i\nd  the  other  instance  of  a  new  grand  jury  being  sworn,  it  is 
said,  is  when  it  is  to  inquire  under  the  statute  (<7),  of  the  conceal- 
ment of  a  former  inquest,  which  provision,  though  it  expressly 
mentions  justices  of  the  peace,  extends  to  the  King's  Bench, 
and  the  sessions  of  oyer  and  terminer,  for  the  latter  are  hoiden 
by  virtue  of  a  commission  of  the  peace,  as  well  as  their  higher 
authorities  (e).  And  this  was  formerly  the  proper  mode  of  punish- 
ing the  grand  jurors  if  they  refused  to  present  such  things  as  were 
within  their  charge,  and  of  which  they  had  sufficient  evidence  (f) ; 
but  this  proceeding  is  no  longer  in  use,  and  now  the  practice  is 
to  prefer  a  bill  to  another  grand  jury ;  or,  in  case  of  misde- 
meanors, where  the  influence  of  the  party  accused  may  prevent  a 
grand  jury  from  finding  the  bill,  to  apply  to  the  Court  of  King's 
Bench,  for  leave  to  file  a  criminal  information  (g). 

Extent  of  juris-         The   grand  jury  can,  in  general,  inquire  of  nothing  but  what 

diction  to  pre-  .     .  .  .         . 

gent.  arises  withm  the  county  for  which  they  are  sworn  to  inquire,  un- 


(a)  2  Hale,  15G.  Williams,  J.  (d)  3  Hen.  7.  c  1. 

Juries,  I.  (c)  2  Hale,  156.  Williams,  J. 

(h)   Sir  William  Jones,   420.  Juries,   I. 

1  Barnard.  328.      2  Hale,    24.  (/)  2   Hale,   157.    159,    IGO, 

^56.     AVilliams,  J.  Juries,  I.  Burn,  J.  Jurors,  VI. 

,.  (r)  Id.  ibid.  (</)  l  Scss.  Cas.  1U8. 
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less  exnressly  enabled   to  do  so   by  act  of  parliament  (a).     We      Extent  of 

r  -^  •'  •  1  •    1       1         1       •    1  JURIsmCTION 

have  already  considered  the  circumstances  in  which  the  legislature     -j-o  present. 
have  authorized  an  inquiry  into  offences,  in  a  different  county  from 
that  in  which  they  arise  (6) ;  and,  therefore,  it  is  here  only  neces- 
sary  to  observe,    that  where  a  statute    authorizes   a  trial  in   a 
different  county,  the  grand  jury  acquire,  of  course,  the  right  to       [     316     ] 
investigate  the  complaint. 

The  ffrand  iury  being  thus  sworn,  charged,  and  empowered  to  Of  preferring  the 
..,•«.  .      .    n  .  r        Ai    c        bill  to  the  grand 

execute  the  duties  of  their  office,  the  bill  must  be  preferred  betore  j„ry. 

them.     Previous  to  this,  the  prosecutor  must  cause   it   to  be  pro- 
perly prepared  and  engrossed  on  parchment.     If  the  defendant  is 
accused  of  an  offence  committed  within  the  county  of  a  city  or 
town  corporate,  and  he  elects  to   prefer  his  charge,  as  we  have 
seen  he  may  do,  to  the  assizes  for   the   county  adjoining  (c),  he 
must,  ten  days  before  the  holding  of  the  sessions,  give  notice  in 
writing   to   the  defendant,  as  well   as  to  all  those  witnesses  who 
have  entered  into   recognizances   to  give  evidence,  or  the  recog- 
nizances will  not  be  forfeited  by  the  non-appearance  of  the  parties 
bound  at  the  lime  of  trial  {d).     If  the  parties  cannot  be  found  to 
be  personally  served  with  the  notice,  it  may  be  left  at  their  places 
of  residence  ;  but,  in  such  case,  though  the  service  will  be  effec- 
tual, the  recognizances  will  not  be  estreated   till  the  ensuing  ses- 
sions, in  order  to  enable  the  parties  to  excuse  their  default,  by 
proving  that  they  never  were  really  informed   of  the  prosecutor's 
design  (e).     In  preferring  the  bill,  it  should  also  be  observed,  that 
if  the  offence  seem  to   amount  to  a  felony,  and  certainly  include 
a  misdemeanor,  the   prosecutor   should  determine  which   charge 
he  will  brins  forward  :  for  the  court  will  discountenance  the  pre- 
ferring  two  indictments  for  the  same  offence,  one  for  a  felony,  and 
the  other  for  a  nnsdemeanor  (/),  though  it  does  not  seem  to  be 
absolutely  illegal  (g).     And,  on  an  indictment  for  felony,  if  the 


(a)   2  Hale,    102,    3.      4  Bla.  (c)  Ante,  31)5. 

Com.  303.     Dick.  Sess.  117.  {d)  33  Geo.  3.  c.  52.  s.  5,  G,7. 

(6)  Ante,   179,  &c.  as  to  the  67  Geo.  3.  c.  100.     See  form  ot 

venue,  and  ante,  305,  as  to  the  notice,  post,  last  vol. 

jury  of  adjoining  county  taking  (c)  33  Geo.    3.   c.    52.     s.  G. 

coyniz:5nccs    of    olfences    com-  51  Geo.  3.  c.  IDO. 

inittcd  in  county  of  city  or  town  (/)  2  Leach,  533. 

corporate.  (.'J)  -^  l^d-  Ivay.iu.  t)22, 
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Of  prefrering  circumstances  amount  only  to  a  misdemeanor,  the  defendant  must 
THEGRANDJURY  bc  acquitted ;  because,  by  framing  the  charge  in    this   manner,  he 
is  deprived  of  the  full  assistance  of  counsel,  a  copy  of  the  in- 
dictment, and  a  special  jury  (a). 

[  317  ]  It  is  not  unusual,  except  in  the  King's  Bench,  where  the  clerk 
befoi^"the  grand  ^^  the  grand  juries  attends  them,  to  permit  the  prosecutor  to  be 
j^fy-  present  during  the  sitting  of  the  grand  jury  to  conduct  the  evi- 

dence on  the  part  of  the  crown.  So  on  indictments  for  high 
treason,  where  the  sovereign  himself  is  the  party  immediately  in- 
jured, any  of  the  king's  counsel  may  attend  for  the  same  purpose 
on  his  behalf,  as  he  cannot  prosecute  in  person  (6).  It  seems  the 
defendant  has  no  right  to  have  a  counsel  or  attorney,  or  any  per- 
son skilled  in  the  law  present,  as  an  advocate,  on  his  behalf,  it 
being  a  preliminary  investigation  only,  and  not  conclusive  on 
him  (c).  Any  person  who  may  be  present  on  the  occasion,  is  bound 
not  to  disclose  what  may  transpire  (c?) ;  and  the  jurors  themselves 
are,  by  the  terms  of  their  oath,  laid  under  the  same  obligation  ; 
and  if  they  transgress  it  they  are  fineable  (e).  Formerly,  indeed, 
they  became  accessaries  to  the  ofl'ence  if  felony,  and  if  treason, 
principals  (f).  And,  at  this  day,  it  is,  in  general,  a  high  mis- 
prision (g).  But  where  a  witness,  examined  on  the  trial,  swears 
directly  the  reverse  of  the  evidence  given  before  the  grand  jury, 
they  are  at  liberty  to  state  this  circumstance  to  the  judge,  who  may 
direct  him  to  be  prosecuted  for  perjury  on  the  testimony  of  the 
grand  inquest  (A).  And  it  has  been  held  that  the  true  object  of 
the  secrecy  required,  is  to  prevent  the  evidence  produced  before 
the  grand  jury  from  being  counteracted  by  subornation  of  perjury 
on  the  part  of  the  defendant  (i).  In  the  case  of  an  accomplice, 
who  is  desirous  of  giving  evidence,  the  practice  is,  before  the 
bill  is   presented  to  the   grand  jury,  for  a  brief  to  be  given   to 


(fl)  2  Stra.  1 133.  1  Leach,  538.  Hawk.  b.  2.  c.  46.  s.  93. 

2Sess.Cas.  378.     Cro.  C.  C.  33.  (c)  2  Hale,  161.     Gisb.   Du- 

Ante,  251,  2,  and  see  post,  322,  ties  of  Man,  vol.  ii.  420. 

as  to   the   finding  of  the    grand  (/)  4  l?Ia,  Com.  126. 

jury.  {(/)  Id.  ibid. 

(b)  Kel.  8.  (A)  4  Hla.  Com.  126,  Mr.Chris^ 

(c)  I  B.  Sz  C.  37.  51.  and  see  tian's  note  (5). 
3  ]>.  <^  A.  432.   I  Chit.  Rep.  217.  (/)   Id.  ibid. 

((/)  Trials,    per     l*ais,     387> 
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counsel,  to  move   that  the  prisoner  C.  D.  may  be  admitted  evi-    Evidence,  &c. 
dence  for  the  crown,  and  then   the  counsel  will  read   the  depo-     grand   /ury. 
sitions,  and  if  he  be  satisfied  that  the  evidence  of  the  accomplice 
C.  D.  is  essential,  he  makes  the  motion. 

The  grand  jury,  in  general,  hear  evidence  only  in  support  of 
the  charge,  and  not  in  exculpation   of  the   defendant,  and  it  has 
been  said  that   they  ought  never  to  hear  any  other  than  that  which 
is  produced  for  the  crown  (a).     But  it  may  be  doubted  whether, 
as  they  are  sworn  to  present  the  truth  which  necessarily  requires 
investigation,  in  case  they  may  not  be  able  to  elicit  truth  from  the 
witnesses  for  the    prosecution,  and  are  actually  convinced  of  that       [     318     ] 
circumstance,  they  may  not  require  other  testimony  to  assist  them 
in  forming  their  decision  (6).     The   true  intention   seems  to   be, 
that  prima  facie  the  grand  jury  have  no  concern  with  any  testi- 
mony but  that  which  is  regularly  offered  to  them  with  the  bill  of 
indictment,  on  the  back  of  which  the  names  of  the  witnesses  are 
inserted  ;  their   duty  being   merely  to  inquire    whether  there   be 
sufficient  ground  for  putting  the  accused  party  on  his  trial,  before 
another  jury  of  a  different  description.     But  if  they  are  unable  to 
satisfy  themselves  of  the  truth   sufficiently  to  warrant  their  deter- 
mination, they  may  properly  seek  other  information   relative  to 
mere  facts,  but  further  than  this  they  cannot  proceed  (c).     For- 
merly, indeed,  it  was  laid  down  that  the  grand  jury  ought  to  find 
the  bill  if  probable  evidence  be  adduced   to  support  it,  because 
it  is  only  an  accusation,  and   the    prisoner  will   afterwards   defend 
himself  before  a  more  public  tribunal  {d).    But  great  authorities 
have  taken  a   more   merciful  view  of  the  subject,  and  considering 
the  ignominy,  the  dangers  of  perjury,  the   anxiety  of  delay,  and 
the  misery  of  a  prison,  have  argued  that  the  grand  inquest  ought, 
as  far  as  the  evidence  before   them  goes,  to  be  convinced   of  the 
guilt   of  the    defendant  (e).     What  was,  therefore,  anciently  said 


(a)  2  Hale,  157.     4  Bla.  Com.  (c)  Dick.  J.  Indictment,    TV. 
803.     Hawk.  b.  2.  c.  25.  s.  145.  Dick.  Sess.  117.  Burn,  J.  Indict- 
in  notes.     As  to  the  duty  of  a  ment,  V. 
grand  juror,  see  Gisb.  Duties  of  (d)  2  Hale,  157. 
Man,  vol,  ii.  419,  20.  (c)  Per    Sir     John     Ilawles, 

(6)  Dick.    Sess.  116.   and  see  4  St.   Tr.  1B3.     3  St.  Tr.   410. 

Jac.  Die.  Indictment.  Gisb.  Du-  5  St.  Tr.   3.     4  Bla.   Com.  303. 

ties  of  Man,  vol.  ii.  419,  20.  2  Woodes.  559.      2   Hale,   Hi. 
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Evidence,  &c.    respecting  petit  treason  (a),  may  be  applied  to  all  other  offences, 

BEFORE    THE  i  ••      •  \     ''  J  f  r  J 

GRAND   JURY,    that  sincc  It  IS  preferred  in   the  absence  of  the  prisoner,  it  ough^ 
to  be  supported  by  substantial  testimonies. 

With  respect  to  the  kind  of  evidence  which  a  grand  jury  may 
receive,  it  should  be  observed,  that  they  are  bound  to  take  the 
best  legal  proof  of  M'hich  the  case  admits,  and  it  must  be  given 
[319  ]  on  oath  (6);  and,  therefore,  the  jury  cannot,  on  suspicion  that  a 
witness  has  been  tampered  with  by  the  prisoner,  receive  in  evi- 
dence his  written  examination  in  lieu  of  his  parol  testimony,  and 
the  court  will  resist  an  application  for  the  depositions  (c).  And, 
upon  the  same  ground,  on  an  indictment  for  perjury  in  an  affidavit 
made  in  chancery,  they  should  have  the  original  document,  and 
a  mere  office  copy  will  not  suffice  (c?);  so  evidence  of  what  third 
persons  said  will  not  be  good,  in  order  to  support  a  bill  before 
the  grand  inquest  (e).  But  an  accomplice  may  give  evidence 
before  them  to  support  a  bill  of  indictment  against  the  partaker 
of  his  guilt;  and  a  bill  so  found  will  be  sufficient,  even  though  he 
had  not  been  previously  admitted  as  king's  evidence,  but  had  been 
taken  from  prison  to  give  evidence  by  means  of  an  order  altoge-i 
ther  surreptitious  and  illegal  (  /').  But  the  grand  jury  ought  not 
to  find  an  indictment  upon  the  testimony  of  incompetent  wit- 
nesses, as  of  those  who  have  been  convicted  of  conspiracy,  or 
other  infamous  crime ;  and,  therefore,  if  in  case  a  bill  be  pre- 
sented to  them,  with  such  witnesses  alone  indorsed,  on  application 
to  the  court  they  will  be  directed  to  reject  it  (g).  It  may,  how- 
ever, be  proper  to  observe,  that  the  prosecutor,  however  injured 
by  the  crime  alleged  to  have  been  committed,  is,  in  general,  a 
competent  witness,  except  in  case  of  forgery,  because  the  finding 
of  the  jury  cannot  be  given  in  evidence  in  his  favor  upon  the  trial 


(a)  3  Inst.  25.  and   see  Gisb.  c.  25.  s.  138,  139. 

Duties  of  Man,  vol.  ii.  419,  20.  (d)  1  Sch.  &Lef.  232.  3 Camp. 

(((»)  Hawk.  b.  2.   c.  25.  s.  138.  401.    As  to  what  sulficient  proof 

If  witnesses  go  before  the  grand  of  the  defendant's   having  been 

jury  withont  being  sworn,    and  duly  sworn,    see   2  Burr.   1189. 

the  bill    is   found,    and  the   pri-  2  Campb.  508. 

soner  is  tried  and  convicted,  it  (e)  C  T.  R.  294.     Hawk.  b.  2. 

i.s  proper  to  recommend  him  for  c.  25.  s.  139. 

a  free  pardon,  Russ.  A:  Ry.  C.C.  (  f)  I  Leach,  155. 

401 ;    but  see  post,  320,  n.  h.  (J/)   fl;iwk.  b.  2.  c.  25.  s.  145; 

((•)  I  Leach,  514.  Hawk.  b.  2.  in  notes. 
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of  a  civil  action,  and  the  proceedings  are  regarded   as    for  the    Evidence,  &c. 

,  r        .-  e  •        .^         C       V  BEFORE   THE 

public  benefit,  and  not  the  gratification  of  private  teelmgs,  or  ^^^^^^  juky. 
the  recovery  of  private  property  (a).  And  even  in  the  excepted 
case  of  forgery,  the  party  whom  the  fictitious  instrument  is  in- 
tended to  defraud,  may  be  rendered  competent  by  a  release  (^j).  [  300  ] 
If  the  jury  have  any  doubt  with  respect  to  the  propriety  of  ad- 
mitting any  part  of  the  evidence  offered  to  them,  they  may  pray 
the  advice  of  the  court  which  is  sitting  (c). 

In  case  of  high  treason  against  the  king's  person  or  government, 
no  indictment  can  be  found  without  the  oath  of  two  witnesses, 
or  a  voluntary  confession  (i).  For  all  the  statutes  on  this  subject 
extend  as  well  to  the  finding  as  to  the  trial  in  open  court  by  the 
petit  jury  (e);  hovvcver,  one  witness  to  one  overt  act,  and  another 
witness  to  another  overt  act  will  suffice  (/).  The  particular  shades 
of  distinction  which  arise  in  the  construction  of  the  statutes  of 
treason  will  be  more  fully  shewn  when  we  consider  the  evidence 
on  the  trial  ;  and,  in  general,  it  is  sufficient  here  to  observe,  tliat 
the  rules  relating  to  the  evidence,  and  the  competency  of  wit- 
nesses then  produced,  are  equally  operative  in  this  stage  of  the 
proceedings  (g).  If  the  grand  jury  find  the  bill  upon  incompe- 
tent or  improper  evidence,  yet  if  the  prisoner  be  afterwards  tried  *■ 
on  legal  and  sufficient  testimony,  it  seems  that  the  conviction 
cannot  be  shaken  Qi), 

All  witnesses  who  are  material  to  the  finding  of  an  indictment,  Mode  of  com- 

.  J      .  -     pellinj;    atteiid- 

are  compellable   to   appear   before  the  grand  jury,  and  give  evi-  ance  of  witnesses, 

dence  both   at  the  quarter  sessions  and  assizes  ({).     At  the  assizes  documents^'""  *^ 
or  Old  Bailey  sessions,  they  may  be  compelled  to  attend  by  sub- 
poena, out  of  the  crown  office  ^]i) ;  and  at  sessions  the  mode  is 

(a)  Hawk.  b.  2.  c.  25.  s.  145,  2  Ph.  &  M.  c.  10.     7  W.  3.  c.  3. 

in  notes.     4  East,  582.  (e)  1  East  P.  C.  128.  168. 

(6)  1  Leach,  150.  157.    2  East  (/)  1  East  P.  C.  129.   Hawk. 

P.  C.  1003;  and  see  post,  chap.  b.  2.  c.  25.  s.  141. 

on  Evidence.  {fj)  Post,  chap,  on  Evidence. 

(c)  Hawk.  b.  2.   c.  25.  s.  145,  \h)  Hawk.  b.  2.  c.  25.  s.  145. 

in  notes.     Dalt.  J.  c.  185.   s.  9.  in  notes.     1  Leach,  156,  7  ;  but 

3  Harg,  St.  Trials,  417.     4  Bla.  see  ante,   318,  19,  n.  h. 

Com.  303,   n.  1.     2  Hale,   159,  (a)   1  Salk.  278.     6  T.  R.  295. 

KJO.  8T.  11.    585.     r>ac.    Abr.    Evi- 

(f/)  1  Edvv.   6.    c.   12.   s.  22.  dence,  D.     Dick.  Sess.  118. 

5  &  G  Edw.  6.  c.  11.  s.  12.     1  cV  (A)  See  form,  post,  vol.  iv. 
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Moon  OF        also  to  proceed  by  subpoena,  either  from  that  court  or  from  the 

COMPELLING  ""^  »  ,  ,  1  '       r        .U      * 

ATTENDANCE  OF  crowu  oftice  («).     Auotlier  and  most   usual  course  is  tor  ine jus- 
witnesses,  &c.    jj^gg   ^^  coroners  who   take   the  informations,  examinations,  and 
depositions,  to    bind   the  witnesses,  under  the  statutes  of  Philip 
&  Mary,    by  recognizance   to   appear  at  the   next   gaol    delivery 
or  quarter  sessions,  to  give  evidence  (b) ;    and  if  the  v\  itness   re- 
fuse to  enter  into  such  recognizance,  the  justice  or  coroner  may 
commit  him,  or  bind  him   to  his  good   behaviour  to  appear  at  the 
next  gaol  delivery  or  quarter  sessions  (c).     But  in  general,  justices 
have  no  power  to  issue  a  warrant   to  compel   the  attendance  of  a 
witness  refusing  to  come  and  appear  before  them  to  be  examined, 
preparatory    to   trial,    however  material   the  facts   may  be  which 
such  witnesses  could  prove  (d) ;  however,  in  cases    of  felony,  the 
statute   2  &  3  Ph.  &  Mary,  c.  10.  incidentally  gives   them    such 
power  (e).     By  statute  (/),  any  judge   or  baron  of  the  courts  of 
King's  Bench,  Common  Pleas,  or  Exchequer,  or  other   superior 
courts  of  England   or  Ireland,  is  empowered  to  issue  a  habeas 
corpus  (g)  to  bring  any  person  detained  in  prison,  who  is  a  ma- 
terial witness,    to   give  evidence    before  the  grand  jury,  in    any 
couit  of  record.     The  terms  of  this  provision,  of  course,  extend 
to   the  sessions  ;  and,  by  the  same  act,  justices  of  great  sessions 
in  Wales,  and  the  county  palatine  of  Chester,  have  the  same  au- 
thority within  the  limits  of  their  jurisdiction  {h).     And,  by  a  sub- 
sequent enactment,  the  service,  in  any  part  of  the  kingdom,  of  a 
subpa3na  issued  out  of  any  court  of  competent  jurisdiction,  is  equally 
good  service  in  the  county,  where  the  party  is  required  to  attend  ; 
and,  if  he  neglect  to  obey  its  requisition,  he  may  be  punished  by 
the  court  of  King's  Bench  (i).     If  it  be  necessary  to   procure  an 
affidavit  filed  in   another  court,  a  motion   must  be  made  in   that 
court  to  take   it  off  the  file,  and  deliver  it  to  the  clerk  of  the 


(a)  8  T.  R.  58.5.  See  form,  (/)  44  Geo.  3.  c.  102.  s.  1,  2. 
Williams,  J.  Evidence,  III.  post,  As' to  the  mode  of  applying  for 
vol.  iv.  the  writ,  see  post,   chapter  on 

(b)  2  St.  Tr.  580.  5th  edit.  37.  Evidence. 

Dalt.  J.  111.  iff)  See  form  of  habeas   cor- 

(c)  2    Hale    P.    C.    52.    282.  pus,  post,  last  vol. 
Dalt.  J.  1 11.     3  M.  &  S.  1.  (/*)  Sect.  2. 

(rf)  1  Burn,  J.  24th  edit.  1000.  (')  45  Geo.    3.    c.  92.    s.   3. 

(e)  Sec  3  M.  &  S.  I.     Dalt.  J.  0  T.  R.  585. 
c.  U.     Lamb.  517. 
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crown  (a).     When  an   offender  who  has  escaped  from  one  part  of     ^.^l^p^^^^^^lc. 
the  United  Kingdom,  is  to  be  tried  in  another,  under  the  51  Geo.  3.  attendance  op 

^  ^      .  •  r     WITNESSES,  &C. 

c.  100.  (13  Geo.  3,  c.  31.)  and  44  Geo.  3.  c.  92,  by  virtue  of 
the  statute  45  Geo.  3.  c.  92.  s.  3.  service  of  a  subpoena  on  a 
witness  in  one  part  of  the  United  Kingdom  to  give  evidence  in 
another  part,  is  as  effectual  as  if  the  witness  had  been  served 
wiUi  the  subpoena  in  that  part  of  the  United  Kingdom  where  he 
is  required  to  appear,  and  upon  default  notified,  by  a  certificate 
under  the  seal  of  the  court  whence  the  subpoena  issued,  to  the 
court  of  King's  Bench  in  England  or  Ireland  respectively,  or  of 
the  high  court  of  Justiciary  in  Scotland,  he  is  liable  to  be 
punished  as  for  a  contempt  of  those  courts  respectively.  In 
general,  in  criminal  cases,  it  is  not  necessary  to  tender  the  ex- 
pences  of  the  witness,  in  order  to  compel  him  to  attend  {h).  By 
the  4th  section,  however,  of  the  45  Geo.  3.  c.  92,  above-mentioned, 
the  witness  cannot  be  punished  for  a  default  in  the  case  within  the 
provision  of  that  act,  unless  the  reasonable  expences  of  coming 
and  attending  to  give  evidence,  and  of  returning,  have  been 
tendered  to  him. 

If  a  witness  neglect  to  obey  a  subpoena,  on  an  affidavit  that  he 
was  material  to  the  prosecutor's  case,  and  was  duly  served  witli 
the  subpoena,  the  court  of  King's  Bench  will  grant  an  attachment 
against  him,  on  which  he  may  be  taken  and  committed  till  after 
.  the  trial  of  the  offender,  when  an  order  will  be  made  for  his  dis- 
charge (c).  If  he  neglect  to  appear  after  a  recognizance  entered 
into  by  him,  such  recognizance  will  be  forfeited,  and  he  will  be 
subject  to  the  consequences  of  such  forfeiture  (c/).  So  if  he  be 
bound  over  to  appear,  and  neglect  to  do  so,  he  may  be  commit- 
ted for  a  contempt.  So  if  he  appears  but  refuses  to  be  sworn, 
he  may  be  committed  for  a  contempt,  from  which  liability 
not  even  the  privilege  of  peerage  can  excuse  him  (e).  But  though 
in  general  all   must  obey  a  subpoena,  it  has   been  holden  that  it  is 


(a)  1  Sch.  &   Lef.  232.     See  295.  3  Burr.  1G87.    Dick.  Sess. 

form,  post,  vol.  iv.  118. 

(J))  2  St.  Tr.  124.     1  Burn,  J.  (</)  See  ante,  91,  2. 

24th  ed.  1001.  Hawk.  b.  2,  C.4G.  (e)    1  Salk.    278.     Bac.    Ahr. 

s.  173,  and  see  post,  as  to  the  Evidence,  D.     Dick.  Sess.   90. 

expences  of  witnesses.  3  M.  &.  S.  1. 

(c)  8  T.   R.   585.      6  T.  R. 

Vol.  I.  X 
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Mode  of        not  incumbent  on  an  attorney  to  deliver  up  papers  confidentially 

COMl'EI,l,ING  <  J  I   •  1         1   •  1-  1  1  /     X 

ATTEND\NCE  OF    entrusted  to   lum  by  ins   client  on  a  subpoena  duces  tecum  (o) ; 

WITNESSES, &c.  though  he  ought  to  attend,  and  when  called,  object  to  their  pro- 
duction ih).  Each  witness,  before  he  leaves  the  court,  is  sworn 
that  the  evidence  he  shall  give  to  the  grand  inquest  upon  the  bill 
of  indictment  against  the  defendant,  shall  be  the  truth,  the  whole 
truth,  and  nothing  but  the  truth  (c)  ;  and,  if  he  be  guilty  of  per- 
jury, he  will  be  subject  to  a  prosecution  for  that  offence  (t/).  In 
case  of  high  treason,  the  defendant  is  entitled  to  a  copy  of  the 
names  of  the  witnesses  examined  before  the  grand  jury  by  virtue 
I  of  a   particular   statute  (e),  but  the   right  extends   to   no   inferior 

offences,  nor  can  the  court  grant  it  in  their  discretion  (Z^.  And 
though  the  names  of  the  prosecutor  and  witnesses  usually  appear 
on  the  back  of  the  bill,  this  is  not  essential  (g). 

Of  the  fimVing  of  After  the  grand  jury  have  heard  the  evidence,  they  are  to  de- 
tie  gidu  juiy.  cide  whether  the  bill  shall  be  found  or  rejected.  In  the  finding, 
twelve  of  the  jurymen,  at  least,  must  concur,  but  if  the  rest  of 
the  jury  dissent,  ihe  finding  will  still  be  valid  {h).  The  jury  can- 
not find  one  part  of  the  same  charge  to  be  true,  and  another  false, 
but  they  must  either  maintain  or  reject  the  whole  ;  and,  therefore, 
if  they  indorse  a  bill  of  indictment  for  murder,  "  billa  vera  se  de- 
J'eiideiido,"  or  billa  vera  for  manslaughter  and  not  for  murder, 
the  whole  will  be  invalid,  and  may  be  quashed  on  motion  {i).  It 
has  indeed  been  said,  that  if  a  grand  jury  find  a  bill  for  man- 
slaughter on  an  indictment  for  murder,  the  words  "  of  malice 
aforethought,"  and  "  did  murder/'  may  be  struck  out,  and  the 
indictment   amended    bv   reducing   it   to    a    mere    accusation    of 


(a)  3  Burr.  1G87.     The  court  30G.     Bac.  Abr.  Juries,  A. 

of  Chancery  will  not  compel  a  (i)  2  Ilol.  Kep,  52.     3  Biilst. 

clerk   of  commission  to   attend  206.    1  Rol.  Rep.  407,  ^.  1  Sid. 

at  the   Old  Bailey   with   docu-  230.     Cowp.  325.     2  Hale,  158. 

raents,  1  Atk.  222.  Hawk.   b.  2.   c.  25.  s.  2.     Com. 

{b)  i)  East,  485,  6.  Dig.  Indictment,  A.    Bac.  Abr. 

(c)  Cro.  C.  C.  482.  Indictment,  D.     Cro.  C.  C.  32. 

{d)  See   post,   vol.  ii.  318  to  Burn,  J.  Indictment,  VII.    But 

474,  precedents  of  Indictments  in  3  Burn,  J.    24th   edit.  44,    a 

for  perjury.  case  is  cited  where  it  is  said  the 

(e)  7  Anne,  c.  21.  s.  11.  jury  may  find  a  true  bill  forman- 

( /")  4  T.  K.  093.  slaughter  only  on  an  indictment 

((/)  4  M.  <!v  S.  208,  9.  for  murder. 

(//)  2  Hale,  161.  4  Bla.  Com. 
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the    inferior   offence    in    the    presence    of    the  jury    (a).      This,  ^^  the  finding 

>.  OFTHE 

however,  seems  questionable,  and  it  is  agreed,  that  it  is  the  safer  grand  jury. 
course  to  prefer  a  fresh  indictment  for  manslaughter  ;  and  so  where 
the  bill  is  originally  for  burglary,  to  prefer  an  indictment  for  theft, 
which  is,  in  substance,  included  (b).  This  rule,  however,  does 
not  extend  to  the  finding  of  different  counts  ;  for,  as  each  count 
contains  a  distinct  charge,  the  jury  may  return  a  true  bill  upon 
one  6f  them  only,  and  the  finding  will  be  as  valid  as  if  no  oilier 
had  ever  been  inserted  (c).  And  an  indictment  against  several 
may  be  found,  against  one  or  more,  and  rejected  as  to  the  rest. 
It  is  said  indeed,  that  in  case  of  an  indictment  for  murder  being 
presented,  though  it  appears  to  the  jury  that  the  facts  amount 
only  to  manslaughter  or  justifiable  homicide,  yet  if  the  fact  of 
the  killing  by  the  defendant  be  established,  they  ought  to  find  the 
bill  for  murder,  in  order  to  ensure  the  future  security  of  the  de- 
fendant; for,  if  they  throw  out  the  bill,  he  may,  at  any  distance  of 
time,  be  again  indicted,  which  can  never  take  place  after  an  open 
acquittal  (d).  It  is  a  rule,  that  the  finding  of  the  jury  must  be 
absolute  and  not  conditional:  and  therefore  a  finding  "  si  domus 
non  Juit  in  possessione  domiiia  regiiice  tunc  billa  veru,'^  is  of  no 
avail,  and  cannot  be  made  the  foundation  of  any  further  pro- 
ceedings (e).  So,  if  in  case  of  libel,  they  find  '*  bdla  vera^'  as 
to  the  words  "  seJ  utrum  maliciose  ignoramus"  for  nothing  can 
be  done  upon    such  apresentment  (f). 

During    the  whole  of   their  proceedings,    the  grand   jury  are 
protected  in   the  discharge  of  their  duty,  and  no  action  or  pro- 
secution can   be  supported  against  them    in    consequence  of  their       [     324     ] 
finding,  however    it  may  be   dictated    by  malice,  or   destitute  of 
probable  foundation  (^).      If  the  grand  jury  will  not  find   a  bill. 


(a)  2  Hale,  162.      Bac.   Abr.  (e)  Yelr.    15.      Hawk.    h.  2. 

Iiidictnieut,  D.  c.  25.  s.  2.      Com.  Dig.  Indict- 

(i)  2  Hale,  162.      Bac.   Abr.  nient,    A.      Bac.    Abr.    Indict- 

Intlictment,  D,  nient,  D, 

(c)  1  Cowp.  325.  Hawk.  b.  2.  (/)  1  Leon.  287.  Hawk.  b.  2. 
c.  25.  s.  2.  Com.  Dig,  Indict-  c.  25.  s.  2.  Com.  Dig.  Indict- 
ment, A.  in  notes.  Bac.  Abr.  ment,  A.  Bac.  Abr.  Indicl- 
Indictment,  D.      Cro.  C.  C.  32.  ment,  D. 

Burn,  J.  Indictment,  VII.  and  (g)  Hawk.    b.  1.  c.  72.    s.  5. 

Jurors,  VI.     Ante,  248.  2  Hale,  102.       1  T.  K.  513,    14. 

(rf)  2  Hale,  158.       Bac.   Abr.  535.     1  Lord  Ray m.  460. 
Indictment,  D. 

X2 
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Of  THE  FINDING  tlic  couTt  may  impanel  another  inquest,  accordnig  to  tlie  3  Hen.  7. 

OF   THE  •  ■  t      I      • 

GRAND  ji;ry.    c.  1,  to   uiquire  of  their  concealments;  but  fines  cannot   be  set 
on  them  (a). 

The  mode  in  which  the  grand  jury  formerly  returned  the  result 
of  iheir  inquiries  to  the  court,  was,  by  indorsing  on  the  back  of 
the   bill,  if  thrown  out,  "  ignoramus/'  or  "  we  know  nothing  of 
it,"  intimating,  that  though  the  accusation  might  possibly  be  true, 
no  facts  had  appeared  in  evidence  to  warrant  that  conclusion;  and 
if  found    " billa  vera"  or,  if  there  w ere  several   returned  at  the 
same  time,  "quod  separates  presentes  sinit  bi/ia  vera" (b).     And 
it  was  holden,  that  if  the   indorsement  w  as  "  quce  est  billa  vera" 
instead  of  *'  quod  est"  the  finding  was  defective  (c).     But,  at  the 
present   day,  the  indorsement  is  in  English  absolutely ;  if  found, 
"  a  true  bill,"  and  if  rejected,  '*  not  a  true  bill,"  or,  which  is  the 
better  way,  *'  not  found ;"  in  which  case    the    party  is    discharged 
without  further  answer  (r/).     The  indorsement  "  a  true  bill,"  made 
upon  the  bill,  becomes  part  of  the  indictment,  and  renders  it  a 
complete    accusation    against    the    prisoner  (e).      When    tiie  jury 
have  made  these  indorsements  on  the  bills,  they  bring  them  pub- 
licly into  court ;  and  the  clerk  of  the  peace  at  sessions,  or  clerk 
of  assize    on  the  circuit,  calls  all  the  jurymen  by  name,  who  se- 
verally answer  to  signify  that  they  are  present ;  and  then  the  clerk 
of  the  peace  or  assize  asks  the  jury  whether  they  have  agreed  upon 
any  bills,  and  bids  them  present  them  to  the  court  {f) ;  and  then 
the  foreman   of  the  jury  hands  the  indictments  to  the  clerk  of  the 
peace,  or  clerk  of  assize,  who   asks   them   if  they  agree  the  court 
shall   amend    matter  of  form,  altering  no  matter  of  substance,  to 
[     52o     ]      which   they  signify  their   assent  {g).     This   form   is    necessary,  in 
order   to  enable  the    court    to  alter  any  clerical  mistake,  because 
they  have  no  authority  to  change  the  form  of  the  accusation,  with- 


(a)  2  Hale,   160,    1;    and    see  (/)  4  Bla.   Com.    306.     Cro. 

post,  as   to   the  indemnity   and  C  C.  7 ;  see  form,  Cro.  C.  C.  7, 

punishment  of  jurors.  and  post,  last  vol. 

{b)  Com.  Dig.  Indictment,  A.  {g)  Cro.  C.  C.  7.     Dick.  Sess. 

(c)  8  Mod.  296.      Com.  Dig.  158  ;    see  form,  Cro.  C.  C.   7. 

Indictment,  A.  Dick.  Sess.  158.     Post,  last  vo- 

(rf)  4  Hla.  Com.  :J05.  hunc. 

(e)  Yelv.  99.      C^om.  Dig.  In- 
dictment, A. 
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out  the  consent  of  the  accusers  (a).  After  this  is  done,  the  clerk  Of  the  finding 
of  the  peace  reads  over  the  names  of  offenders  and  offences  in  grand  jury. 
ever)'  indictment,  and  whether  the  bill  be  found  or  thrown  out, 
as  indorsed  by  the  grand  jury,  and  makes  a  private  mark  or  cross 
upon  those  which  are  rejected,  and  usually  files  the  bill,  though 
this  is  not  necessary  (b).  At  the  close  of  the  sessions  or  assizes, 
all  those  prisoners  against  whom  no  bills  are  found,  are  discharged 
by  proclamation  (c). 

If  the  bill  be  not  found,  or  if  the  indictment  is  defective,  a  Of  preferring  a 

1  I  L      r  J         J         .  .     xu  fresli  iudictment. 

new  and    more   regular  one  may  be  iramed,  and  sent  to  the  same 

or  another  grand  jury  for  their  finding  {d).     And  thus,  after  the 

finding  of  a    bill    for    murder,  when   the   facts    amount   to    petit 

treason,  the  crown  may  procure  the  indictment  to  be  quashed,  and 

prefer  another  for  the  petit  treason  (e).     The  mere  insufficiency, 

therefore,  of  the  finding,  affords  no  future  indemnity  to  the  party 

ijidicted. 


(a)  Ante,  p.  297.     Rep.  temp.  (d)  4  Bla.  Com.  305,  6.     Bac. 
Hardw'.203.     2  Stra.  1026.  Abr.  Indictment,  D.  2.  Woodes. 

(b)  Dick.  Sess.  158.     4  Harg.  655,  6.     Ante,  p.  304. 
St.  Tri.  745.  (e)  Fost.  104.  lOG. 

(c)  Cro.  C.  C.  8. 
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OF  THE  CAPTION  OF  THE  INDICTMENT. 

We  have  now  to  cosisider  the  caption  of  the  indictment,  for 
althougli,  in  general,  this  form  does  not  appear  until  the  return 
to  a  writ  of  certiorari,  or  a  writ  of  error,  yet,  in  case  of  high 
treason,  the  defendant  is  entitled  to  a  copy  of  it  in  the  first  in- 
stance, after  the  finding  of  the  indictment,  in  order  that  he  may 
be  acquainted  with  the  names  of  the  jurors  by  whom  it  was  pre- 
sented (a).  The  caption  is  no  part  of  the  indictment  itself,  it  is 
only  a  copy  of  the  style  of  the  court  at  which  the  indictment  was 
found  {!)).  It  is  a  formal  statement  of  the  proceedings,  describing 
the  coiut  before  which  the  indictment  was  found,  the  time  and 
place  where  it  was  found,  and  the  jurors  by  whom  it  was  found, 
and  these  particulars  it  must  set  forth  with  sufficient  certainty  (c). 
The  record  of  the  prosecution  will  not  be  perfect  without  the  cap- 
tion, and  would  not  be  admissible  in  evidence  {d).  The  following 
form  is  given  by  Lord  Hale  (c) ;  odier  more  modern  precedents 
will  be  found  in  the  following  volume. 

[     327    ]  "  Norfolk,     At  a  general   sessions  of  the  peace,  holden  at  S. 

in  the  county  aforesaid,  on  the  fifth  day  of  October,  in  the  twenty- 
lifih  year  of  the  reign,  &c.  before  A.  B.,  C.  D.,  and  their  fellows, 
justices  of  our  said  lord  the  king,  assigned  to  keep  the  peace 
of  our  said  lord  the  king,  and  also  to  hear  and  determine 
divers  felonies,  trespasses,  and  other  misdemeanors  in  the  same 
county  committed,  by  the  oath  of  G.  H.,  E.  F.,  &c.  good  and 
lawful    men    of  the  said   county,  sworn   and  charged    to   inquire 


(«)  1  EastP.C.  113.     Fost.2.  Abr.  Caption. 

lb)  1  Saund.  2-30,  d.  n.  1.  (rf)  2  Stark.  183. 

(c)  2  Hale,  165.     Hawk.  b.  2.  (e)  2  Hale,    lG-3.      See   forms, 

c.  25.  s.  IG,  17.   113,  110,  120.  Burn,  J.  Indictmeut,  IX.  Post, 

"Williams,    J.    indictment,     IV.  last  vol. 
Uurn,  J.  ludictujeut,  IX.     I>ac. 
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for  our  said  lord   the  king,  and  the  body  of  the  said  county,  it  is 
presented,"  &c. 

When  the  indictment  is  returned  from  an  inferior  court,  in  obe- 
dience to  a  writ  of  certiorari,  the  statement  of  the  previous  pro- 
ceeding sent  with  it,  is  termed  the  schedule,  and  from  this  in- 
strument the  caption  is  extracted  (o).  When  thus  taken  from  the 
schedule,  it  is  entered  upon  the  record,  and  prefixed  to  the 
indictment,  of  which,  however,  it  forms  no  part,  but  is  only  the 
preamble,  which  makes  the  whole  more  full  and  explicit  (6).  In 
cases  of  removal  by  certiorari,  its  principal  object  is  to  show  that 
the  inferior  court  had  jurisdiction,  and  therefore  a  certainty  in 
that  respect  is  particularly  requisite  (c).  Care  must  be  taken  duly 
to  set  it  forth,  for  if  there  be  no  caption,  or  a  defective  one,  the 
proceedings  may  be  demurred  to  for  its  omission  {d) ;  though  the 
courts  win,  as  we  shall  hereafter  see,  allow  an  amendment.  We 
will  now  consider  the  parts  of  the  caption  in  the  order  in  which 
they  occur. 

The  name  of  the  county  in  which  the  indictment  was  presented,  County  in  mar- 
as  "  JMiddlesex,"  must  either  be  stated  m  the  margin,  or  appear 
in  the  body  of  the  caption  (e).  It  is  always  usual  to  state  it,  not 
only  in  the  margin,  but  in  the  body  of  the  caption  ;  and,  there-  [  ^-^  J 
fore,  it  is  safest  to  adhere  to  this  form,  although  the  better  opi- 
nion is,  that  if  it  be  referred  to  as  the  county  aforesaid,  as  in 
the  preceding  form,  no  objection  on  that  account  can  be  sup- 
ported {/). 

The  caption  must   also  set  forth  the  court  where  the  indictment  Court  wliore  in- 
was  found,   as  at  "  a  general  session  of  the  peace,     "  the  general 
session    of  oyer  and  terminer  for  Middlesex,"  &c.  so  that  it  may 
appear  to  have  jurisdiction  (g).     It  is  sufficient  to  allege  the  in- 


(«)  1  Saund.  309,  a.  n.  2.  Indictment,  IX. 

{b)  2  Hale,  105.     Bac.  Abr.  (/)  1  Saund.  308,  n.  1.     Cro. 

Indictment,  .].        Burn,   J.    In-  Eli/.    490.       3   P.  Wnis.   439. 

dictment,  IX.     Williams,  J.  In-  AniG,  327,  ace.     Cro.  Eliz.  GOG. 

dictraent,  IV.  731^.  751,  scmb.  contra. 

(c)  2  Sess.  Cas.   31G.      Andr.  {g)  1  Hale,  10(5.     Hawk.  b.  2. 

138.  0.25.  s.   10,  17.118,119,    120. 

{d)  3  Salk.  188.     1  T.  11.  319.  Williams,  J.  Indictment,  IV. 

(r)  2  Hale,  105,  G.     Burn,  J. 
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FOUND. 


Court  where  dictmeiit  to  have  been  taken   at  the    general  sessions  of  the  peace 

INDICTMENT  .    ,  .       .  .^    ■  ,  n  ■  i  i_  ^    \ 

of  the  county  (a),  but  if  it  merely  allege  it  to  have  been  taken  at 
a  sessions  in  the  county,  it  seems  to  be  the  better  opinion  that 
the  caption  will  be  invalid,  though  perhaps  it  might  be  cured  by 
reference  to  the  venue  in  the  margin  {b) ;  so,  if  it  be  stated  that 
the  indictment  was  taken  before  l.S.  steward,  without  showing  to 
whom  or  in  what  court  (c),  or  that  an  inquest  of  death  was  taken 
upon  view  of  a  body,  before  1.  S.  without  adding  that  he  was 
coroner  ;  and,  even  slating  that,  and  yet  omitting  to  shew  that  he 
acted  in  that  capacity  for  the  district  in  which  the  inquisition  was 
taken,  the  caption  will  be  erroneous  (^) :  but  it  is  sufficient  if  he 
be  described  as  coroner  in  the  county,  because  the  court  will  in- 
tend him  to  hold  that  office  for  the  whole  (e).  It  is  laid  down, 
that  if  the  session  be  holden  by  virtue  of  three  commissions,  as 
of  gaol  delivery,  of  oyer  and  terminer,  and  of  the  peace,  if  it  be 
returned  at  a  session  holden  before  the  justices,  and  the  record 
be  made  up,  as  upon  all  three  commissions,  if  they  have  juris- 
diction to  take  the  indictment  by  one  of  these ;  the  caption  will 
be  good,  though  they  are  not  enabled  so  to  do  by  the  others  (  /). 
But  a  caption  setting  forth  that  the  indictment  was  taken  "  ad 
TUdgnam  curiam  cum  leta  tentam"  is  bad,  though  "  ad  magtiam 
curiam  et  ad  hlam,'^  would  be  good,  for  cum  leta  does  not 
describe  any  court  possessing  jurisdiction  {g)\  so  it  would  be 
sufficient  to  allege  that  it  was  taken  at  a  court  leet  holden  with 
a  court  baron,  though  it  would  be  otherwise  if  both  courts  had 
jurisdiction,  and  their  modes  of  proceedings  were  different  {h). 
And  the  caption  of  an  indictment  taken  at  a  court-leet  need 
not  show  how  the  court  was  constituted,  whether  by  grant  or 
prescription   (?) ;  but    this  precaution  may  be  necessary  when  it 


[     329     ] 


(o)  1  Sid.  147.  Hawk.  b.  2. 
C.  25.  s.  120.  Bac.  Abr.  Indict- 
ment, 1 . 

{h)  1  Keb.  GG8.  2  Keb.  133. 
12B.  1  Lev.  304.  Hawk.  b.  2. 
c.  25.  s.  120.  Bac.  Abr.  In- 
dictment, I.  1  Keb.  635.  Cro. 
Eliz.  4no. 

(c)  Hawk.  b.  2.  c.  25.  s.  1 IJ). 
Bac.  Abr.  Indictment,  I. 

{d)  Cro.  Eliz.  193.  2  Hoi.  B. 
«2.  Hawk.  b.  2.  v..  25.  s.  lit). 
Bac.  Abr.  ludictuient,  1. 


(r)  4  Co.  41.  Hawk.  b.  2. 
c.  25.  s.  119.  Bac.  Abr.  la- 
dictnicnt,  I. 

(/)2Hale,  166. 

(</)  2  Keb.  139.  1  Salk.  195. 
Hawk.  b.  2.  c.  25.  s.  124.  Bac. 
Abr.  Indictment,  I. 

(/t)  I  Salk.  195.  Hawk.  b.  2. 
c.  25.  s.  124.  Bac.  Abr.  In- 
dictment, I. 

(/)  1  Salk.  200.  Hawk.  b.  2. 
c.  25.  s.  125.  Bac.  Abr.  In- 
dictment, I. 
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is  Widen  by  virtue  of  a  special    commission  (a).     Indeed  it  is    Counr  where 

•'  .  INDICTMENT 

in  no   case  necessary  to  set  forth  the   foundation  of  the    courts  found. 

authority,  if  it  be  exercised  in  the   course  of  its  ordinary  juris- 
diction (6). 

Next  to   the  statement  of  the   court,  follows  the  name  of  the  Place  where 
place  and  county  where  it  was  holden,  and  which    must,  in    all 
cases,  be   inserted  (c) ;  and,  though  it  may  suffice,  after  naming 
a   place,  to  refer   to  "  the    county  aforesaid,"  yet  unless  there  be 
such   express   reference   to   the  county  in   the   margin,  or   it   be 
repeated  in  the  body  of  the   caption,  it  will  be  insufficient  {d). 
This  is  essential  in  order  to  show  that  the  place    is  within  the 
limits  of   the  jurisdiction  ;    and,    therefore,  whether  the   caption 
wholly  omit  the  place,  or  do  not  state  it  with  sufficient  certainty, 
the  proceedings  will  be  alike  invalid  though  aniendable  (e) ;  as  if      [     330    ] 
it  state  to  be  taken  only  at  the  town,  without   adding  "  the  county 
aforesaid"  the  omission   will  vitiate  (/).     And   in  York,  where 
there  are  three   ridings,  it  will   not   be  even  sufficient  to  state  the 
county  in  general,  but  the  particular  district  must  also  be  speci- 
fied (g) ;  so  also  in  Lincolnshire  where  there  are  three  divisions, 
viz.   the    part    of  Holland,  the   part  of  Kesteiven,  and   the  part 
of  Linsey,  the    like  specification    must    be  adopted  (Ji).     But  the 
caption  of  an  inquisition,  alleging  that  it  was   taken  at  B.  before 
1.  S.  coroner,  of  the  king's  liberty,  at  B.  aforesaid,  is  good  with- 
out expressly  showing    that  B.    is  within  the   liberty  of  B,   for  it 
must  be  intended  (/). 

After  the  statement  of  the  place,  the    caption   must    proceed  Time  of  taking 

*^  '^       .  uidictiuent. 

to   specify  the  day  and  year   on   which   the   indictment  was    pre- 


(a)  Fost.  3  ;    see  form,  post,  (/)  Cro.  Eliz.  137.  606.  738. 

last  vol.  193.  751.     2  Hale,  166.    Hawk.  b.  2. 

(6)  4  Burr.  2085.  c.  25.    s.  128.      Bac.   Abr.    In- 

(c)  Dyer,  69  a.    Cro,  Jac.  276.  dictmeut,  X.      Williams,  J.  In- 

2  Hale,  166,     Hawk.  b.2.  c.  25.  dictmeut,  IV. 

s.  128.  Bac.  Abr.  Indictment,  I.  {cj)  2  Hale,  166.      Hawk.  b.  2. 

(d)  Ante,  327,  8.    2  Hale,  180.  c.  25.  s.  34.     Cro.  Jac.  276,   7. 

3  P.  Wms.  439.      1  Saund.  308,  See  forms,  post,  last  vol. 
n.  1.     Cro.  Eliz.  137.  606.  738.  (/*)  Cro.  Jac,  256,  7. 

(e)  Cro,  .Jac.  276.  2  Hale,  (i)  5  Co.  120,1.  Hawk.  b.  2. 
166.  Hawk,  b,  2.  s.  25.  s.  128.  c,  25.  s,  128.  Bac.  Abr.  lii- 
Bac.  Abr.  ludictuiciit,  1.  diclnicnt,  1. 
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Time  OF  TAKING  senled  («).     And  if  it  describe  the  session  to  have   bieen  holdeii 
INDICTMENT.     ^^^  ^^  uHCcrtain  or  impossible  day,  as  ad  Festtim  Epiphanii  instead 
of  Epiphanice  (/>),  or  if  it  merely  lay  the  day  of  the  week  (c),  or 
lay  the  year  as  the  year  of  the  king,  without  stating  what  kiflg  {d), 
or  setYorth  the  time  in  any  figures  but  Roman  (e),  it  has  been  held, 
that  the  caption  will  be  invalid.     So  if  the  time  expressed  be  re- 
pugnant or  contradictory,  the  mistake  will  be  fatal  (y).    And  if  the 
r     331     1     indictment  was  taken  at  an  adjourned  sessions,  it  must  be  shown 
when  the  original  sessions  commenced,  as  well  as  when  the  bill  was 
preferred,  in  order  to  show  that  it  is  within  the  time  prescribed  by 
'  the  statute  (g) ;  but  if  the  year   of  the  king  be  inserted,  it  is  not 

necessary  to  state  the  year  of  our  Lord ;  and  if  the  latter  be 
erroneously  mentioned,  it  may  be  rejected  as  surplusage  (//).  The 
indictment  should  be  alleged  to  be  taken  in  the  present  and  not 
in  the  past  tense  (?),  though  perhaps  at  the  present  day  the 
objection  might  not  be  material  {k). 


Names  of  jus-         The  averment  of  time  is  followed   by  a  proper  description  of 

tices,  addition,      ^j^^  iustices   before   whom    the   indictment  was  presented.     The 

and  autliority.  •' 

names  of  the  justices  should  be  set  out  (/),  but  it  is  not  neces- 
sary to  state  all  of  them,  and  it  will  suffice  to  name  so  many 
as  the  law  requires  to  form  the  session  at  which  the  indictment 
was  preferred,  and  to  allude  to  the  rest  by  the  terms  "  and  others 
their  fellows  (m)."     Thus    a   caption    of  an   indictment   at   the 


(a)  Hawk.  b.  2.  c.  25.  s.  127. 
Bac.  Abr.  Indictment,  I.  Wil- 
liams, J.  Indictment,  IV^. 

(6)  2  Stra.  698.  2  Sess.  Cas. 
5.  Hawk.  b.  2.  c.  25.  s.  127, 
n.  22.  Bac.  Abr.  Indictmeutj  I. 
Williams,  J.  Indictment,  IV. 

(c)  4  Co.  48.  Hawk.  b.  2. 
c.  25.  s.  127.  Bac.  Abr.  In- 
dictment, I.  Williams,  J.  In- 
dictment, IV: 

(d)  2  Keb.  582.  Hawk.  b.  2. 
c.  25.  s.  127.  Williams,  J.  In- 
dictment, IV. 

(c)  2  Keb.  128.  1  Mod.  78. 
Hawk.  b.  2.  c.  25.  s.  127.  Bac. 
Abr.  Indictment,  I.  Williams, 
J.  Indictment,  IV.     lStra.2Gl. 

(/)  1  T.  R.  31G.  1  Leach,  425. 
Kcnyon's  Rep.  255. 


(g)  2  Stra.  865.  2  Sess.  Cas. 
17.  20.  1  Barnard,  327,  8. 
Hawk.  b.  2.  c.  22.  s.  127,  u.  22. 
Bac.  Abr.  Indictment,  I.  Wil- 
liams, J.  Indictment,  IV. 

(/O  1  Mod.  78.  Hawk.  b.2. 
c.  25.  s.  127.  Bac.  Abr.  Indict- 
ment, I.  W^iUiams,  J.  Indict- 
ment, IV. 

(i)  1  Sid.  229,  230.  1  Keb. 
37.  823.  4  Co.  48.  Hawk.  b.  2. 
c.  25.  s.  127.  Bac.  Abr.  In- 
dictment, I.  W^illiams,  J.  In- 
dictment, IV. 

(/.)  IT.  R.  316.320. 

(/)  Cro.EUz.  738.  Williams, 
J.  Indictment,  IV. 

(ill)  2l]ale,lG6.  Williams,  J. 
Indictment,  IV. 
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sessions   of  the   peace   should    name   at   least  two  (a),  and  under        Names  of 

^  .  JUSTICES,  6tC. 

a  commission  of  oyer  and  terminer  four  at  least  must  be  named  (o), 
But  although  in  all  commissions  of  oyer  and  terminer,  gaol 
delivery,  and  of  the  peace,  there  are  some  that  are  of  the  quorum, 
without  whom  no  session  can  be  held,  no  particular  mention 
need  be  made  of  those  who  are  of  the  quorum  ;  but  it  is  suffi- 
cient, if  in  fad,  there  was  one  .of  them  actually  present  at 
tlie  session  (c).  If,  iiowever,  an  act  of  parliament  expressly 
limits  the  offence  which  it  creates  to  be  heard  and  determined  by 
two  or  more  jiistices,  one  of  whom  must  be  of  the  quorum,  [  332  ] 
the  caption  should  state  whereof  A.,  &c.  is  one  of  the  quorum, 
and  this  is  the  usual  course  in  the  return  of  orders  made  by  two 
justices,  concerning  illegitimate  children,  upon  the  18  Eliz.  c.  3, 
because  the  provisions  of  the  statute  are  express,  and  must  be 
strictly  pursued  (r7).  The  power  of  the  persons  so  constituting 
the  court  to  take  the  indictment  must  also  appear,  and  they  must 
be  described  as  justices  of  the  peace,  justices  of  gaol  delivery, 
assigned,  8tc.  "  to  deliver  the  gaol,"  "  to  hear  and  determine,"  "  to 
keep  the  peace,  &c."  (e)  And,  therefore,  if  the  word  '^assigned" 
be  omitted,  the  Caption  will  be  invalid  (jf').  It  ought  also  to 
notice  the  authority  of  the  justices  to  hear  and  determine  felo- 
nies, £vc.  and  several  indictments  have  been  quashed  in  conse- 
quence of  this  omission  (g),  though  if  the  justicas  of  the  peace 
before  whom  the  indictment  was  found,  necessarily  as  such,  had 
jurisdiction  over  the  offence,  the  statement  of  the  authority  in  the 
caption  seems  unnecessary,  as  in  case  of  an  indictment  at  sessions 
for  a  forcible  entry  (^).  It  should  seem  also  sufficient  to  allege, 
that  the  justices  were  assigned  to  hear  and  determine  offences  of 
the  same  nature  as  that  for  which  the  indictment  was  found,  with- 
out stating  the  whole  of  their  power.  Anciently  it  was  thought 
necessary  to  describe   them   either  as    the  king's  justices  or  as 


(a)  2  Hale,    116.      Burn,  J.  b.  2.   c.  25.  s.  123.     Bac.   Abr. 

Indictment,  IX.  Indictment,  I. 

{b)  1  Sauud.  249  a.  n.  1.  (ij)  2  Hale»  IGG.     1  Vent.  33. 

(c)  2  Hale,  16G.      Hawk.  b.  2.  1  Stra.  442.   1  Saund.  2(>3,  n.  5. 

c.  25.   s.  124.      4  Burr.  2084,  5.  Hawk.  b.  2.  c.  25.  s.  121.     Bac. 

(t/)  2  Hale,lG7.  Ah.    Indictment,  1.  Williams,  J. 

(e)  2  Hale,  IGG.  Indictment,  IV. 

(/)  1  Sauud.  2G3,  n. "5.  Hawk.  (A)  Cro.  Jac.  G34. 
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[     333     ] 
Oath  and  names 
of  jurors. 


justices  of  the  public  peace  (a),  but  this  is  not  now  regarded  as 
requisite  (/;),  nor  is  it  necessary  to  show  by  whom  the  justices  were 
appointed  (c) ;  and  if  any  mistakes  arise  in  relation  to  the  names 
of  the  justices,  the  court  may  order  them  to  be  amended  {d). 

We  come  next  to  the  statement  of  the  oath,  and  the  names  of 
the  jurors,  "  by  the  oath  of,  &c."  The  indictment  must  in  all  cases 
be  shown  to  have  been  taken  upon  oath,  and  if  this  allegation  be 
omitted,  the  caption  cannot  be  supported  (e).  The  names  of  the 
jurors  are,  in  cases  of  treason,  inserted,  and  although  there  are 
some  precedents  which  do  not  specify  them  (y),  it  seems  to  be  set- 
tled that  the  schedule  returned  to  the  writ  of  certiorari  with  the 
indictment;  will  be  bad  without  them  (g).  But  it  is  quite  clear 
that  there  is  no  occasion  to  set  forth  the  names  upon  the  record  in 
the  King's  Bench,  or  to  annex  them  to  the  indictment ;  but  that 
in  the  caption,  as  it  appears  in  the  court,  they  may  be  wholly 
omitted,  this  being  the  established  practice  of  the  crown  office  (h). 
It  must,  however,  be  shown  on  the  face  of  the  record,  that  the 
bill  was  found  by  at  least  twelve  jurors,  or  it  will  be  insuf- 
ficient (i).  And  it  has  also  been  laid  down,  that  they  must  be 
described  as  *'  good  and  lawful  men,"  {k)  but  this  does  not  seem 
to  be  absolutely  essential,  especially  when  the  indictment  is  found 
in  a  superior  court,  because  all  men  shall  be  so  regarded  until  the 
contrary  appear  (/).     The  caption   must  then   state   that   they  are 


(a)  1  Lev.  175.  2  Keb.  G47. 
iSid.  247.  422. 

{b)  2  Keb.  385.  Hawk.  b.  2. 
c.  25.  s.  122.  Bac.  Abr.  Indict- 
ment, I. 

(r)  4  Burr,  2084,  5. 

(</)  4  East,  174. 

(e)  2  Keb.  G76.  1  Keb.  329. 
1  Sid.  140.  3  Mod.  202.  2  Hale, 
107.  Hawk.  b.  2.  c.  25.  s.  12G. 
Bac.  Ab.  Indictment,  I.  Burn,  J. 
Indictment,  IX.  AVilliams,  J. 
Indictment,  IV. 

(f)  iSaund.  249. 

(g)  2  Boll.  A b.  82.  2  Hale, 
1G7.  1  Saund.  248,  n.  1.  Hawk. 
b.  2.  c.  25.  s.  12G.  Bac.  Ab.  lii- 
dictmrnt,  I.  Burn,  J.  Indict- 
ment, IX.    Williums,  J.  Indict- 


ment, IV. 

(/i)  ISaund.  248,  n.l.  249, 
n.  1.  2Stra.  702.  4  East,  174. 
id.  n.  b.  Andr.  143. 

(i)  Cro.  Eliz.  G54.  2  Hale, 
167.  Hawk.  b.  2.  c.25.  s.  IG, 
12G.  1  Saund.  248,  n.  1.  4  East, 
175,  6.  Andr.  230.  Bac.  Abr. 
Indictment,  I.  Burn,  J.  Indict- 
ment, IX.  Williams,  J.  Indict- 
ment, IV. 

(A)  2  Hale,  167.  Cro.  Eliz, 
751.   1  Keb.  G29.  Cro.  Jae.  635. 

(/)  2  Keb.  366.  Hawk.  b.2. 
c.  25.  s.  16.  126.  Bac.  Ab.  In- 
dictment, I.  Burn,  J.  Indict- 
ment, IX.  Williams,  J,  Indict- 
ment, IV. 
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"  of  the  county  aforesaid"  or  other  vill  or  precinct  for  which  the 
court  had  jurisdiction  to  inquire ;  and  if  these  words  are  omitted, 
the  whole  will  be  vicious  (a). 

The  jurors   are  further   described  as  sworn   and   charged  to       [     334     ] 
inquire  for  our  said  lord   the  king  and  the  body  oj   the  said 
county  (b).     Formerly,  indeed,  it  was  considered  to  be  necessary 
to  prefix  the  words  'Hhen  and  there'"  to  the  word  "  sworn" {c), 
but  they  are  not  now  usual,  and  indeed  if  the  words  "  hy  or  upon 
their  oath"  be   introduced,  the  omission  of  the  whole  clause  will 
not  prejudice  ((/),  and  the  term  ''impanelled"  need  not  ever  be 
used,  for  this  will   be   sufficiently  intended  (e).     But  if  it  proceed 
"  who  say"  without  saying  "  upon  their  oath,"  the  caption  will  be 
invalid  (/").     The   conclusion   should   be  it  is   presented,  in   the 
present  and  not  in  the  past  tense  (g),  though   a  mistake  in  this 
respect  would  probably  not  now  be  regarded  as  material  (h).     In 
an  indictment  in  the  next  adjoining   county  for  an  oftence  within 
a  city  and   county,    when  the   record  is   regularly  drawn   up,    it 
seems  necessary  to  state  in  the  caption   that  the  former  is  the  next 
adjoining  county,  though   this  is  not  necessary  in  the  hidictment 
itself  (f). 

The  caption  formerly  concluded  "it  is  presented  that.  Sec."  ^^^"^^,1;;,';""  **^ 
but  the  preferable  form  is  "  it  is  presented  in  manner  following," 
that  is  to  say,  «  Middlesex,  to  wit.  The  jurors,  &c."  and  then 
copy  the  indictment.  But  this  mode  of  stating  the  county  seems 
to  be  unnecessary,  when  the  body  of  the  indictment  refers  to  it 
as  the  county  aforesaid,  without  having  mentioned  any  other 
county  to  which  it  might  be  referred,  because  the  intention  cannot 
be  mistaken  (/c). 


(a)  Cro.  Eliz.  677.  2  Keb. 
160.  2  Hale,  167.  Hawk.  b.  2. 
C.25.  s.  16.  126.  Bac.  Ab.  In- 
dictment, I.  Burn,  J.  Indict- 
ment, IX.  Williams,  J.  Indict- 
ment, IV^. 

(6)  2  Hale.  167,  8. 

(c)  2  Stra.  901.  iMod.  27. 
iVent.  .51.  2  Keb.  583.  Hawk, 
b.  2.  0.25.  s.  126.  Bac.  Ab.  In- 
dictment, I. 

(rf)  1  Ld.  Raym.    710,     ace. 
3  Sulk.  187,  cent. 


(e)  3Salk.l91.  Gilb.  L.  &E. 
242. 

(/')2Hale,  168.  1  Ld.  Raym. 
710.  Cro.Eliz  654.  3  Salk.  187. 

(g)  1  Sid.  229,  230.  1  Keb. 
37.  823.  Hawk,  b,  2.  c.  25. 
s.  127.  Bac.  Ab.  Indictment,  I. 
Williams,  J.  Indictment,  IV. 

(h)  1  T.  R.  320. 

(?)  Russ.  Sc  Ry.  C.  C.  179. 

(/.-)  I  Saund.  308,  n.  I  ;  but 
see  Cro.  Eliz.  606,  738,  751. 
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If  two  or  more  Indictments  are  affixed  to  the  same  schedule, 
and  it  is  intended  to  describe  them  as  several  and  distinct,  they 
should  not  be  stated  as  several  "  imlicti7ierits"  but  as  "  bills,''  for 
they  only  become  entitled  to  the  former  appellation  after  they 
have  been  presented  (a). 


[    335    ] 
Of  quashing  and 
demurring. 


When  there  is  any  material  defect  in  the  caption,  the  court  may 
in  their  discretion  either  quash  it,  or  leave  the  defendant  to  demur, 
as  in  case  of  the  indictment  itself  (Z>),  so  that  the  observations  we 
have  already  made  on  ihat  subject,  will  also  be  applicable  here, 
and  therefore  it  would  be  useless  to  repeat  them  (c).  Any  objec- 
tion to  the  jurisdiction  of  the  inferior  court,  apparent  from  the 
caption  as  well  as  to  the  subject-matter  of  the  indictment  itself, 
may  be  taken  advantage  of  upon  demurrer  (c?). 


Of  amending  the 
caption. 


But  thougli  the  caption,  like  the  indictment  itself,  may,  if 
defective,  be  either  quashed  by  the  court  or  demurred  to  on  the 
part  of  the  defendant,  it  differs  materially  from  it  in  its  capacity 
of  amendment,  for  the  return  to  the  court  is  merely  a  ministerial 
act,  and  ministerial  acts  may  be  amended  at  any  time  according 
to  the  common  law  (e).  It  has,  indeed,  been  frequently  holden, 
that  a  mistake  of  the  clerk  in  making  up  the  record  can  be 
amended  only  in  the  term  in  which  the  return  is  made,  and  not 
at  any  subsequent  period  {/) ;  but  the  contrary  has  also  been 
often  determined  (g),  and  is  so  settled  after  considerable  investiga- 
tion, upon  the  ground  that  ministerial  acts  are  at  any  time  amend*- 
able,  and  that  the  alteration  in  the  caption  is  not  to  alter  the 
return,  but  to  make  the  copy  correspond  with  the  original  {h). 
And  agreeably  to  this   resolution,  the  return  to  the  writ  of  cer- 


(a)  1  Ld.  Ravm.  592.  1  Salk. 
376. 

(b)  riawk.  b.  2.  c.  25.  s.  \4G. 
Bac.  Ab.  Indictment,  K. 

(c)  See  ante,  299. 

((/)    IT.  11.  3IG.      2  Leach, 
425. 

(c)     1  Saund.   249.    250,   a. 
3  Mod.  107.   Comb.  70,  73. 

(/)  SirW.  Jones,  420.  1  Roll. 
Ab.  19G.  Style,  85.  8  Co.  15G, 
157.  Bro.  Ab.  Amendment,  32. 
2  Sess.  Cas.  9.    1  Sid.  155, 175. 


2  Hale,  108.  2  Ld.  Raym.  908, 
1039.  0  Mod.  273,  278.  iVent. 
344.  Hawk.  b.  2,  c.  25.  s.  97. 
Bac.  Abr.  Indictment,  G.  11. 

(g)  3  Mod.  107.  Comb.  73. 
Cro.  Jac.  502.  276,  7.  1  Stra. 
138.  2Ld.  Raym.  1518.  4  Burr. 
2527.  1  Sid.  244.  2  Bulstr.  35. 
2  Stra.  843.  4  Bla.  Com.  407. 
2  Roll.  Rep.  59. 

(h)  1  Saund.  249,  n.  1.  4  East, 
175.  3  Mod.  107. 
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tiorari  has  been  amended  by  rule  of  court,  by  inserting  the  time     Op  amending 

THE   CAPTION. 

when  the  quarter  sessions  were  holden,  and  the  names  of  the 
justices  who  were  present,  and  the  names  of  the  jurors  by  whom 
the  indictment  was  presented,  though  the  latter  is  now  unneces- 
sary (a);  and  the  entry-roll  and  record  of  Nisi  Prius  have  been 
altered  to  make  them  agree  with  the  amended  caption  after  the 
term  in  which  the  certiorari  was  returned,  and  even  after  a  general 
verdict  of  guilty  (6).  But  it  has  been  said,  that  the  caption  of  an 
inquisition  cannot  be  amended  at  any  time  after  it  is  filed,  any 
more  than  the  body,  because  it  is  drawn  at  the  time  with  the 
indictment  itself,  and  forms  a  part  of  the  accusation,  while  in 
other  cases  it  is  merely  made  up  from  the  schedule  by  the  clerk 
of  the  court,  as  its  ministerial  officer  (c). 


(a)  Ante,  333.  (c)  Hawk.  b.  2.  c.  25.  s.  97; 

(b)  4  East,   175,  6.      3  Mod.      but  see  Stark.  2GI. 
1G7. 
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VV  E  are  to  inquire,  in  the  next  place,  into  the  manner  of  issu- 
ing process  after  indictment  found,  to  bring  in  the  party  accused 
to  answer  it.  We  have  hitherto  supposed  him  to  have  found  bail, 
or  to  be  in  custody  before  the  finding  of  the  indictment ;  in  which 
case  he  is,  as  soon  as  convenience  admits,  arraigned  and  put  upon 
his  trial.  But,  if  he  be  not  taken,  or  do  not  appear,  process 
must  issue,  for  the  purpose  of  bringing  him  into  court,  in  order 
to  defend  himself  against  the  charge ;  for  though  a  bill  may  be 
preferred  and  found  against  a  person  in  his  absence,  this  being 
merely  an  ex  parte  proceeding,  to  which,  if  present,  he  could 
make  no  opposition,  yet  in  general  no  indictment  can  be  tried 
unless  he  personally  appear;  a  provision  founded  upon  a  principle 
of  equity  in  all  cases,  and  the  express  enactment  of  the  statute 
28  Edw.  3.  c.  3.  in  capital  ones,  that  no  man  shall  be  condemned 
without  being  brought  to  answer  by  due  process  of  law  (a). 

r     338     1  Process  is  so  denominated  because  it  proceeds  or  issues  forth 

By  whom  issued.  Jn  order  to  bring  the  defendant  into  court,  to  answer  the  charge 
preferred  against  him,  and  signifies  the  writs  or  judicial  means  by 
which  he  is  brought  to  answer  (6).  That  proceeding  which  is 
called  a  warrant  before  the  finding  of  the  bill,  is  termed  process 
when  issued  after  the  indictment  has  been  found  by  the  jury  (c). 
Wherever  the  king  grants  an  authority  of  oyer  and  terminer,  the 
power  to  issue  process  is  incidentally  given ;  for  as  there  can  be 
no  inquiry  respecting  oft'ences,  without  the  presence  of  the  party, 


(a)  4  Bla.  Com.  318.  cess.     Williams,  J.  Process. 

{b)  Dalt.  J.  0.  193.  Com.  Dig.  (c)  Dalt.  J.  c.  193.     Burn,  J. 

Process,  A.  1.     Burn,  J.  Pro-      Process.     Williams,  J.  Process, 
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wherever  the  power  is  entrusted  of  determining  the  former,  there        By  whom 

.         -  111  .     ^  T->  1  ISSUED. 

must  also  be  authority  to  compel  the  latter  (cr).  ror  the  same 
reason,  justices  of  the  peace,  whenever  they  are  authorized  to 
inquire,  hear,  and  determine,  may  thus  compel  the  defendant  to 
appear ;  and,  indeed,  this  is  expressly  declared  by  the  words  of 
their  commission  (b).  The  same  observations  apply,  of  course, 
to  all  magistrates  whatsoever,  who  are  invested  with  the  power  to 
try  offenders ;  but  it  is  said,  that  under  the  commission  of  gaol 
delivery,  a  capias  cannot  be  issued,  as  the  jurisdiction  is  limited 
and  confined  to  the  delivery  of  the  gaol  (c).  It  seems  a  coroner 
may  {d). 

From  the  very  nature  and  object  of  process,  it  follows  that  When  not  neces- 
there  can  be  no  necessity  for  it  when  the  defendant  is  present  in 
court,  but  only  when  he  is  absent  (e).  If  therefore  an  indict- 
ment be  found  in  the  King's  Bench  against  a  party  already  in 
custody,  he  may  be  brought  up  and  charged  with  the  indict- 
ment (y');  but  if  the  defendant,  not  being  in  actual  custody, 
voluntarily  appear  in  court,  it  is  discretionary,  and  not  obligatory 
in  the  court  to  detain  him  ;  but  they  may  leave  him  to  be  taken  [  339  J 
by  the  ordinary  legal  process  (g). 

Whenever  process  issues  from  the  king's  courts,  it  ought  to  Teste  of. 
be  in  the  name  of  his  majesty  {h).  And  if  it  issue  from  the  court 
of  King's  Bench,  it  should  be  tested  by  the  chief  justice,  or  in 
case  of  the  vacancy  of  that  office,  by  the  senior  judge  (?).  And 
if  it  be  issued  from  any  other  court,  it  ought,  upon  the  same 
principle,  to  be  tested  by  the  first  in  the  commission ;  and  even 
though  a  single  magistrate  may  not  have  authority  to  determine 
an  indictment,  it    seems  he   may  thus  authorize  the  process  (k). 

(a)  Com.  Dig.  Process,  A.  1.  Burn,  J.  Process.  Williams,  J. 
Burn,  J.  Process.     Williams,  J.      Process. 

Process.    And  see  2  Bing.  Rep.  (/)  See  form,  post,  last  vol. 

63.  ig)  4  Burr.  2531. 

(b)  Dalt.  J.  c.  193.  Williams,  (h)  Hawk.  b.  2.  c.  27.  s.  8. 
J.  Process.  5  Edw.  3.  c.  11.  Com,  Dig.  tit.  Process,  A.  2. 
lEdw.  4.  0.1.     See  form,  post,  27  H.8.   c.  24.  s.  3. 

last  vol.  (i)  Cro.     Car.    393.     Hawk. 

(c)  2  Hale,  198.  b.  2.  c.  27.    s.  8.     2  Hale,    199. 

(d)  Per  Lord  Hale,   2  Hale,      Williams,  J.  Process. 

199.  {k)  Hawk.  b.  2.  c.  27.  s.  8. 

(e)  Hawk.  b.  2.   c.  27.  s.  1.        Williams,  J.  Process. 

Vol.  I.  Y 
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Teste  of.        If  it  issue  within  a  county  palatine  or  liberty,  it  must  be  attested 
in  the  name  of  the  owner  of  such  county  palatine  or  liberty  (a). 

We  will  now  proceed  to  consider  the  various  kinds  and  grada- 
tions of  process  which  are  issued  both  when  the  defendant  is 
immediately  to  be  brought  into  court,  and  when  it  is  necessary 
to  proceed  to  outlawry  ;  which  we  shall  examine  with  as  much 
conciseness  as  the  subject  will,  without  injury,  admit;  because  it 
would  extend  this  chapter  to  much  too  great  a  length  to  enter 
into  so  copious  a  subject,  with  all  the  detail,  which  a  very  minute 
investigation  would  require. 

Different  kinds         At  common  law,  and  by  the  practice  of  the  courts,  the  usual 
pioccss.  mode    of  bringing   a    defendant  into   court  upon   an  indictment 

found  against  him,  when  it  was  not  considered  necessary  to  pursue 
him  to  outlawry,  was  by  a  zcmt  of'  capias,  which  all  courts, 
having  power  to  try,  are  also  authorized  to  issue  ;  and  unless  in 
proceedings  to  outlawry  or  against  peers,  corporations,  and  a 
parish,  no  previous  process  seems  to  have  been  necessary  (b). 
So,  independently  of  the  statutes  which  we  shall  presently  notice, 
it  appears  to  be  the  established  practice,  upon  an  indictment 
found  for  a  misdemeanor  during  the  assizes  or  sessions,  to  issue  a 
[  340  ]  bench  warrant  signed  by  a  judge  or  justices  of  the  peace,  or  two 
of  the  latter,  to  apprehend  the  defendant  (c) ;  and  when  the 
assizes    and   sessions  are  over,  the    clerk   of  assize  and    clerk    of 


(«)    27   Hen.  8.  c.  24.    s.  3.  gas,  and  if  nihil  was  returned  on 

Stark.  273.  the  venire,  then   three    capias's, 

(h)  4  T.  11.  694,  506,     2  Hen.  viz.  a  capias,  alias,   and  pluries, 

Bla.  419.  4  JJla.  Com.  319.  Wil-  Hawk.  b.  2.  c.  27.  s.  10;   but  the 

lianis,  J.  Process.     Sec   form  of  practice,   befoi'e  the  48  Geo.  3. 

(Japius,  Burn,  .T.  Process.    Wil-  where    it  was   not    intended    to 

iianis,  J.    Process.     For   forms,  outlaw   the   defendant,    was  for 

see  post,  last  vol.    See  form  and  any  judge  of  K.  I>.   to   award   a 

alias   capias,  11  Hargr.  St.  Tr.  writ  of  capias   immediately,  see 

200.     By  the  25  Edw.  3.  c.  14.  4  Bla.  Com.  319. 

process    on   an    indictment  for  (c)  Cro,   C.  C.  9.  15.    4  Bla. 

treason  or  felony  is  two  capias's,  Com,  419.    Cowp.  289.    8  T.  li. 

and  then  an  exigent,  Hawk.  b.  2.  110.     Toone,  61.     Hawk.  h.  2. 

c.  27.  s.  115.     At  common  law  c,  27.  s.  8.     Sec  forms  of  bench 

the  first  ordinary  process   upon  warrants,  Toone,  62.     Post,  last 

indiciinent  for  misdemeanors  is  vol. 
noiniiiallv  a  venire  and   distrin- 
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the  peace  respectively  will,  on  the  application  of  the  prosecutor, 
grant  a  certificate  of  the  indictment  having  been  found,  upon  of  process. 
which  any  judge  of  the  King's  Bench  or  justice  of  tlie  peace  of 
the  proper  county  will  grant  a  warrant  for  apprehending  the  de- 
fendant, and  will  oblige  him  to  enter  into  a  recognizance  to  an- 
swer, or  for  want  of  sureties  will  commit  him  (a). 

The  statute  26  Geo.  3.  c.  77.  s.  18.  in  case  of  obstructions  of 
revenue  officers,  further  provides,  that  any  judge  or  justice  of 
the  peace  may  grant  his  warrant  upon  indictment  found  to  ap- 
prehend the  offender,  and  either  to  hold  to  bail  or  commit  him. 
And  by  the  35  Geo.  3.  c.  96.  (b)  which  recognizes  the  last-men- 
tioned statute,  some  further  regulations  are  made  relative  to  the 
subsequent  treatment  of  persons  so  indicted,  by  which  the  pro- 
secutor may,  after  delivery  of  a  copy  of  the  indictment,  enter  an 
appearance  for  them,  and  proceed  to  trial  if  they  refuse  to  attend. 
These  provisions  having  been  found  beneficial,  they  were,  by 
48  Geo.  3.  c.  58.  s.  1,  extended  to  every  species  of  crime  below  the 
degree  of  felony,  when  prosecuted  by  indictment  or  information  in 
the  King's  Bench.  This  statute  enacts,  that  whenever  any  person 
shall  be  charged  with  any  offence  for  which  he  may  be  prosecuted 
by  indictment  or  information  in  his  majesty's  court  of  King's  Bench 
(not  being  treason  or  felony),  and  the  same  shall  be  made  appear 
to  any  judge  of  the  same  court,  by  affidavit,  or  by  certificate  of 
an  indictment  or  information  being  filed  against  such  person  in  the  [  341  ] 
said  couit  for  such  offence,  it  shall  and  may  be  lawful  for  such 
judge  to  issue  his  warrant  under  his  hand  and  seal,  and  thereby  to 
cause  such  person  (o  be  apprehended  and  brought  before  him  or 
some  other  judge  of  the  same  court,  or  before  some  one  of  his 
majesty's  justices  of  the  peace,  in  order  to  his  or  her  being  bound 
to  the  king's  majesty  with  two  sufficient  sureties,  in  such  sum  as 
in  the  said  warrant  shall  be  expressed,  with  condition  to  appear  in 
the  said  court  at  the  time  mentioned  in  such  warrant,  and  to 
answer  to  all  and  singular  indictments  or  informations  for  any  such 


(a)  Cro.  C.  C.  9.  15.     4  Bla.  Process.  6  Went.  437.    4  Went. 

Com.  419.    Cowp. -283.    8T.  K.  118.    Hand.  Prac.  289.    Toone, 

110,     See  forms  of  judges'  and  62.     Post,  last  vol. 
justices'  warrants,  8T.  R.  110.  (6)  See  rule  on  this  statute. 

Burn,  J.  Process.     Williams,  J.  Tr.  T.  SS  G.  3.  s.  3.  OT.  U.  100. 
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OF  PROCESS,  become  bound  as  aforesaid,  it  shall  be  lawful  for  such  judge  or 
justice  respectively,  to  commit  such  person  to  the  common  gaol 
of  the  county,  city,  or  place,  where  the  offence  shall  have  been 
committed,  or  where  he  shall  have  been  apprehended,  there  to 
remain  until  he  shall  become  bound  as  aforesaid,  or  shall  be  dis- 
charged by  order  of  the  said  court  in  term  time,  or  of  one  of  the 
judges  of  the  said  court  in  vacation ;  and  the  recognizance  to  be 
thereupon  taken,  shall  be  returned  and  filed  in  the  said  court,  and 
shall  continue  in  force  until  such  person  shall  have  been  acquitted 
of  such  offence,  or  in  case  of  conviction,  shall  have  received 
judgment  for  the  same,  unless  sooner  ordered  by  the  said  court 
to  be  discharged. 


'»" 


There  are  also  several  olher  statutes  (a)  relative  to  warrants 
against  persons  indicted  in  one  part  of  the  United  Kingdom,  and 
escaping  into  another  part,  or  another  county  of  the  same  part 
These  have  already  been  partially  considered  (6).  The  statute 
38  Geo.  3.  c.  52.  s.  4.  (extended  by  51  Geo.  3.  c.  100,)  enables 
courts  of  oyer  and  terminer,  and  general  gaol  delivery  for  a  county 
at  large,  to  issue  process  for  apprehending  a  defendant  on  indict- 
ment found  for  offences  conmiitted  within  the  county  of  any  city 
r  <^AO  T  ®^  town  corporate,  in  like  manner  as  in  case  of  indictment  found 
for  offences  committed  in  the  county  at  large. 

The  practice  in  issuing  the  bench  warrants  is,  that  where  the 
parties  are  not  under  recognizance,  the  prosecutor  has  a  right, 
during  the  assizes  or  sessions  to  this  process  against  them,  to 
bring  them  immediately  into  court  to  answer.  But,  when  the 
parties  are  under  recognizance,  no  process  can  be  had  against 
them  during  the  assizes  or  sessions,  because  it  is  looked  upon  in 
law  as  but  one  day,  and  the  defendant  has  the  whole  to  make  his 
appearance  (c).  In  such  case,  however,  the  prosecutor  may,  if 
the  defendant  has  not  appeared,  bespeak  a  bench  warrant  during 
the  assizes  or  sessions,  which  will  be  issued  at  the  close  thereof  (c?j. 
If  the  assizes  or  sessions  are  over,  and  no  bench  warrant  has  been 


(a)24Geo.2.  c.  55.13Geo.3.  (r)  Cro.  C.  C.  9,  15.      2  Salk. 

0.31.  44  Geo.  3.  0.92.  45  Geo.3.  007.     Williams,  J.  Process. 

0.92.     48  Geo.  3.  c.  58.   s.  2.  (rf)  Id.  ibid. 

(b)  Ante,  45,  G. 
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previously  applied  for,    then  a  warrant  from  a  single  judge  or 

justice  of  the  peace  may  be  obtained  (a);  and  in  order  to  make 

the  application  effectual,  it  must  be  grounded  upon  the  certificate 

of  the  clerk  of  assize  or  the  clerk  of  the  peace,  that  the  indictment 

has  been  found   against  the  defendant,    upon  which   the  warrant 

will  be  granted  (6),  or  under  the  before  mentioned  statutes  there 

may  be  either   an  affidavit  or  certificate  (c).     The  warrant  of  a 

judge  is  directed  to  his  tipstaff,  and  to  all  constables  and  other 

peace  officers,  and  extends  all  over  England,  and  if  backed,  into 

Scotland  and  Ireland ;  but  a  justice's  warrant  thus  obtained  can 

be  executed  only  in  that  county,  over  which  he  has  jurisdiction  (d), 

unless  when  backed   by  a  magistrate  for  another  district  (e).     If 

the  warrant  be  to  arrest  the  party,  to  the  end  that  he  may  become      r     g^^     "| 

bound,  &c.  to  appear  at  the  next  sessions,  &c.  this  means  the  next 

sessions  after  the  arrest,  and  not  after  the  date  of  the  warrant ; 

and,  therefore,  the  oflTicer  may  justify  an  arrest  after  the  sessions 

next  ensuing  the  date  of  the  warrant;  and  though  it  is  the  practice 

to   renew  the  warrant  at  every  sessions,  if  not  executed   before, 

this  seems  unnecessary  {f). 


The  observations  as  to  the  arrest  under  a  warrant  before  an  The  arrest, 
indictment,  here  for  the  most  part  apply  (g).  In  cases  of  treason, 
felony,  or  breach  of  the  peace,  the  warrant  may  be  executed  on  a 
Sunday  (h).  If  the  process  be  issued  from  the  sessions,  and  the 
defendant  goes  out  of  the  county  before  he  has  been  apprehended 
or  served,  it  is  said  that  no  effectual  proceedings  to  outlawry  can 
be  had  against  him  in  that  court;  but  that  the  proper  course  is  to 
remove  the  indictment  to  the  court  of  King's  Bench,  and  issue 
process   from  thence  (?).     When    the   defendant  is   brought    into 


(o)  Cro.  C.  C.  9,  15.  See 
Hawk.  b.  2.  c.  21.  s.  8.  where 
it  seems  to  have  been  formerly 
doubted,  whether  a  single  judge 
could  grant  a  warrant.  See 
forms,  post,  last  vol. 

(6)  4  Bla.  C.  319.  Cowp.  283. 
8  T.  R.  110.  Cro.  C.  C.  15. 
Williams,  J.  Process.  See  form, 
Williams,  J.  Process.  6  Wentw. 
437.     Post,  last  vol. 

(c)  Ajite,  340.  48  Geo.  3. 
c.  08. 


(d)  Cro.  C.  C.  15,  16.  Wil- 
liams,  J.  Process. 

(e)  24  Geo.  2.  c.  55.  As  to 
backing,  see  ante,  45. 

(/)8T.Il.  110. 

(g)  As  to  arrest,  see  ante,  47 
to  59. 

(fi)  Hawk.  b.  2.  c.  27.  s.  17. 

(i)  5  T.  R.  503.  505.  Sed 
quasre,  may  not  tlie  warrant  be 
backed  into  another  county? 
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The  arrest,  court  upon  this  warrant,  or  upon  a  capias  in  case  of  felony,  he 
is  either  to  be  committed  or  bailed  to  appear,  and  answer  at  a 
subsequent  sessions  or  assizes.  The  defendant  must  continue  in 
custody  although  the  prosecutor  removes  the  indictment  by  cer- 
tiorari unless  he  find  bail,  though  if  he  had  found  bail,  such 
ren)oval  would  have  discharged  his  recognizance  (a). 


Of  bailing  the 
defendant. 


[     344     ] 


We  have  already  considered  so  fully  the  nature  of  bail,  and  the 
cases  in  which  it  is  allowed,  the  persons  who  may  bail,  and  the 
sufficiency  of  the   bail  (6),    that  it  will  not  here  be  necessary  to 
state  more  than  the  practical  mode  in  which  the  bail  is  taken  after 
the  finding  of  the  indictment.     When  the  bail  is  put  in  upon  arrest 
before  indictment,  we  have  seen  (t),  that   the  prosecutor  is  not, 
in  general,  except  in  the  King's  Bench,  entitled  to  notice  of  bail; 
but,  in   the   present  stage  of  the  proceedings,  the  court  or  ma- 
gistrates by  whom  the  bench  warrant  is   issued,  will,  if  it  appear 
reasonable,  upon   motion   of  counsel,  make  an  order  at  the  foot 
of  the  warrant,  that  the  defendant  shall  give  twenty-four  or  forty- 
eight  hours  notice  of  bail  to  the  prosecutor,  according  to  the  cir- 
cumstances before  them  ((?).      And   the  30  Geo.  2.    c.24.  s.  17; 
enacts,  that  no  person  charged  on  oath  with  an  offence  punishable 
by  that  act,  viz.  obtaining   money,    &c.    by  false   pretences,    or 
sending  a  threatening  letter  with  intent  to  extort  money,  Sec.   and 
which  shall  require   bail,  shall  be  admitted  to  bail,  before  twenty- 
four  hours   notice   at    least  shall  be  proved  by  oath  to  have  been 
given    in  writing    to  the   prosecutor,  of  the   names  and  places  of 
abode  of  the  persons  proposed  to  be  bail  for  such  offender,  unless 
the  bail  offered  shall  be  known  to  the  justice  or  justices,  and  he 
or    they  shall   approve   of  them  (e) ;  and   independently   of  these 
regulations,  it   seems    that   in   all   cases,  where    the  defendant  is 
brought  before  a  magistrate  on  a  warrant  issued  on  an  indictment 
found,  the  magistrate,    if  not  satisfied    of  the    sufficiency  of  the 
bail,  may  require  at  least  twenty-four  hours  notice  to  be  given  to 
the  prosecutor,  of  the  names  and  additions  of  the  bail,  and  when 


(o)  2  Leach,  5G0. 
(6)  Ante,  92  to  105. 
(c)  Ante,   100,    101.     Cro.  C. 
C.  IG. 
((/)  Cro.  C.  C.  15,  l«.     5T.K. 


628.     Ante,  101.     See  form  of 
notice  of  bail.      Cro.  C.  C.  2QU. 
Hand's  Prac.  380.     Toone,  43. 
Post,  last  vol. 
(fi)  Toone,  42.     Ante,   101. 
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and  where,  and  before  whom  the  bail  is  intended  to  be  put  in  (a).  Of  bailing. 
The  intention  of  this  notice  is,  that  the  prosecutor  may  inquire 
into  the  sufficiency  of  the  bail,  and  whether  they  are  house- 
keepers or  freeholders,  and  if  they  are  not  so,  it  is  said,  that  the 
prosecutor  or  his  solicitor  may  object  to  them  before  the  court, 
judge,  or  justice  of  the  peace,  as  the  application  may  be  (&); 
but,  pending  the  inquiry  into  the  bail,  and  immediately  after  the  [  345  ] 
arrest  under  the  warrant,  it  is  usual,  especially  in  prosecutions 
for  trifling  misdemeanors,  to  let  the  defendant  go  at  large  upon 
the  undertaking  of  his  solicitor,  when  known  and  respectable, 
for  the  defendant's  appearance  and  render,  in  case  sufficient  bail 
be  not  found ;  and  if  on  inquiry,  the  bail  prove  insufficient,  then 
fresh  notice  of  other  bail  may  be  given. 

If  a  defendant  should  be  arrested  on  a  judge's  warrant,  in  any 
place  remote  from  the  judge's  chambers,  or  in  the  vacation  time, 
when  the  judges   are   out    of  town  or  on  their  circuits,  a  justice 
of  peace   may  take   bail,    and   the  defendant    must  give   the  like 
notice  of  bail    as   in   other  cases  (c).      If    the   judge  or  justice 
refuse    to  bail,  the  defendant  must  apply  for  a  writ  of  certiorari 
to  remove  the  indictment,  in  order  to  be  bailed,  or  issue  a  habeas 
corpus  upon  which   the  court  of  King's   Bench  will,  when   they 
think    fit,  bail   him  {d\  on    his   entering    into    a  proper  recogni- 
zance (e).     In   the  Duchess  of  Kingston's  case,  the   latter  course 
was   adopted,  the   indictment   not   being  removable  by  certiorari, 
and  she  was  discharged  on  her  recognizance  in  ^4000,  and  each 
of   her  four  bail   in  o£'lOOO(/).     The  proceedings  on  a  writ  of 
habeas  corpus  have  already  been  sufficiently  considered  (g). 

If  the  bail  be  accepted,  a  recognizance,  and  not  a  bond  (h),  is 
taken,  both  from  the  principal  and  sureties,  for  the  appearance  of 
the  former  (^) ;  except  when   the  principal  is  a  married  woman  or 

— — -■■        —  — ■ — — — ■  * 

(«)Toone,  61,  2.     Ante,  100.  Post,  last  vol. 

(6)  (Jro.  C.  C.  15.     Tooue,  Gl,  (/)  Cowp.  283. 

note.     It  is  suliicient  if  they  are  \g)  Ante,  LIB  to  132. 

fieeholders,    though   not    house-  (A)  4 T.  11. 505.      2  Hen.  Bla. 

keepers.  418.     2  Saund.  59  b. 

(c)  Cro.  C.  C.  17.  (i)  Cowp.  204.      See  form  of 

{(l)  Cowp.  283.  Recognizance,  Cowp.  284.  Tost, 

.  (c)  (Jowp.  283,  4.     See  forms  last  vol. 
of  liecoguizanec,     Cowp.    284, 
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Of  bailing,  iufiuit,  when  ihe  recognizance  is  taken  only  from  the  sureties. 
After  such  recognizance  has  been  taken,  if  the  prosecutor  remove 
the   proceedings  by  certiorari,  the   sureties  and  the  principal  will 

[  346  ]  be  discharged  from  their  liability  under  it  (a).  The  before  men- 
tioned statutes  {b),  in  case  of  iudictments  or  informations  in  the 
King's  Bench,  for  offences  not  being  treason  or  felony,  enact,  that 
when  a  warrant  of  a  judge  has  been  issued  according  to  the  pro- 
visions of  the  acts,  and  the  party  has  been  apprehended  upon  the 
same,  he  shall  be  taken  before  a  judge  of  the  same  court,  or  a 
justice  of  peace,  in  order  to  his  being  bound  with  two  sufficient 
sureties,  in  such  sum  as  the  warrant  shall  express,  with  condition 
to  appear  in  the  said  court,  at  the  time  mentioned  in  the  war- 
rant, and  to  answer  to  all  indictments  or  informations  for  such 
offences. 


Supersedeas. 


Commitment. 


1(  a  person  be  apprehensive  that  an  indictment  has  been  found, 
and  that  a  warrant  will  be  issued  to  apprehend  him  for  some 
trivial  misdemeanor,  and  is  desirous  of  preventing  an  arrest,  he 
may,  w  hether  he  is  under  recognizance  to  appear  or  not,  apply  to 
the  clerk  of  the  peace,  or  search  his  office,  to  see  if  any  indict- 
ment has  been  found  against  him,  and  procure  a  certificate  of  such 
finding,  and  thereupon  attend  a  judge  of  the  King's  Bench,  or 
one  of  the  justices  of  peace  at  the  police  offices  in  town,  or  a 
justice  of  the  peace  in  the  country,  and  produce  the  certificate, 
together  with  two  sufficient  bail,  who  will  take  a  recognizance  to 
appear  and  answer,  and  grant  him  a  supersedeas,  which  will 
protect  him  from  arrest  (c).  After  this  has  been  granted,  it  is 
said  that  no  judge's  or  justice's  warrant,  or  even  a  capias  or 
exigent,  in  proceeding  to  outlawry,  can  be  of  any  avail,  as  the 
defendant  has  only  to  produce  it,  and  it  must  be  respected  by  the 
officer  (d). 

If  the  party  be  taken  on  the  bench  or  other  warrant  or  capias, 
and  cannot  procure   bail,  he  must  be  committed  for  trial (e);  the 


(a)  2  Leach,  5G0. 

(6)2GGeo.  3.  c.  77.  s.  18. 
48  Geo.  3.  0.  58.  s.  1. 

(c)  Ante,  4(>.  47.  Dalt.  J. 
c  103.  175.  Lamb.  500.  Cro. 
C.  C  16.     Sec  forms  of  Super- 


sedeas, Cro.  C.  C.  17.     Dalt.  J. 
c.  175.     Post,  last  vol. 

(d)  Cro.  C.  C.  IG.  sed  quaere. 

(e)  See  form  of  commitment, 
post,  last  vol. 
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particulars  relating  to  which  measure  we  have  already  considered,      Of  bailing. 
and,  therefore,  need    here  only  refer  to  them  (a). 


When    these  summary  modes  of  proceedmg  prove  meffectual  Of  process  to 
1         •  /.I        ,   ,-      1  •        11  1  outlawry, 

to  the  apprehension  of  the  defendant,  it  will  become  necessary  to 

proceed  against  him  to  outlawry ;  which  is  an  essential  part  of 

the  criminal  law.     The  rules  and  method  of  proceeding  are  wisely 

calculated  to  prevent  ignorance  and  surprise ;  the  consequences 

are  made  severe,  because  the  offence  is  heinous,  and  it  imports  the 

state,  that  no  man  should  fly  from   the  laws  and  justice  of  his 

country  (6).      Premising,  that  in   this   course  of  proceeding  the 

most  scrupulous  exactness  is  required  (c) ;  we  will  inquire  in  what 

cases,  against  whom,  and    by  what  courts  it  may  be  issued — into 

what  counties  it  may  extend — what  are  the  gradations  by  which  it 

is  pursued,  both   in  cases  of  misdemeanor  and  felony,  and  what 

are  its  efi'ects  when  outlawry  actually  takes  place,  as  well  as  the 

means  of  avoiding  them. 

Process  of  outlawry  lies  in  all  cases  of  treason  and  felony,  in  When  may  be 

issued. 
all   appeals    of  felony  or    mayhem,    and    on  all    indictments  for 

forcible  injuries,  deceit,  conspiracy,  or  other  offence  more  heinous 
than  a  forcible  trespass  (c?).  And  in  case  of  criminal  informations 
for  misdemeanors  affecting  the  public,  a  process  of  outlawry  may 
be  supported ;  for  it  is  the  heinous  and  dangerous  nature  of  the 
crime,  rather  than  the  degree  of  force  with  which  it  may  be 
actually  attended,  that  forms  the  criterion  to  discover  whether  it 
subjects  the  defendant  to  this  proceeding  (e).  And  though  it  has  [  348  ] 
been  doubted  whether  it  lies  for  an  inferior  offence  created  by 
statute,  unless  it  is  expressly  given  by  its  provisions,  as  for 
forestalling  if),  the  better  opinion  seems  to  be,  that  it  is  sus- 
tainable in  a  prosecution  for  any  crime  whatever  (g). 


(a)  Ante,  106  to  118,  (e)  4  Burr.  2555,  6,  7,  8,  9. 

(6)  Per  Ld.  Mansfield, 4  Burr.  Williams,  J.  Outlawry. 

2551,  2.  (/)  Hawk.  b.  2.  c.  27.  s.  109^ 

(c)  5  T.  R.  204,  5.  110.     2  Hale,  194. 

Id)  2  Hale,  194.    Hawk.  b.  2.  {g)  4  Burr.  2537.     Bac.  Abr. 

c.  27.  s.  109.  Williams,  J.  Out-  Outlawry,  A. 
lawry.    Burn,  J.  Pioccsj. 
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However,  except  in  case  of  treason,  felony,  or  acttiai  breach 
of  the  peace,  no  peer  is  liable  to  this  process,  nor  can  a  parish, 
a  corporation,  or  a  hundred,  be  otherwise  proceeded  against,  than 
by  venire  and  distringas  (a).  But  for  treason,  felony,  or  any  ac- 
tual violence,  a  peer  is  equally  liable  with  any  other  individual  (6). 
An  infant  above  the  age  of  fourteen  may  be  outlawed,  but  if  he 
be  under  that  age,  the  proceedings  cannot  be  supported  (c), 
though  in  the  latter  case  the  outlawry  is  not  absokuely  void,  but 
must  be  reversed  by  writ  of  error  {d).  Women  are  equally  sub- 
ject to  this  proceeding;  but  they  are  said  to  be  waited,  and  not 
outlazmd  (c). 


What  courts  may        It  is  clear  that  the  courts  at  Westminster  may  issue  this  descrip- 
*^^"*^  *'■  tion  of  process,  and    the  Court  of  King's  Bench,  either  upon  an 

indictment  originally  taken  there,  or  removed  thither  by  certiorari, 
may  issue  it  into  any  county  of  England  {f).  So  also  justices  of 
oyer  and  terminer  may  award  it,  and  justices  of  the  peace  on 
indictments  taken  before  them  (g).  But  is  said  that  the  latter 
cannot  issue  a  capias  utlagatum,  but  must  return  the  record  unto 
the  King's  Bench,  from  whence  that  writ  should  issue  (h). 

[     349     ]  The  Court  of  King's  Bench  may,   by  virtue  of  their  inherent 

Into  what  couii-   iyj-igrjjction,  issue  process  of  outlawry  into  any  county  of  England, 

ties  It  exteiids.        J  '  ^  ■'  .,  o' 

upon   a  return  of  non  est  inventus  by  the  sheriff  of  the  county 

where  the  defendant  was  indicted,  and  a  testatum  that  he  is  in 
some  other  county  {i).  And  justices  assigned  to  hear  and  deter- 
mine felonies,  have  the  authority  invested  in  them  by  an  express 
act  of  the  legislature  (/c).  And  though  it  has  been  doubted  whe- 
ther justices   of    the  peace  are   included  in  this  provision  (/) ;  it 


{a)  IJac.  Abr.  Outlawry,  C. 
2  Hale,  199,  200.  Cro,  £liz. 
503.  2  T.  R.  «70.  Burn,  J. 
Process.  Williams,  J.  Outlawry. 

{h)  id.  ibid. 

(c)  2  Dyer,  104.  2  Ilalc,  207, 
t'.,  Williauis,  J.  Outlawry.  iJurn, 
J.  Process. 

{d)  3  Dyer,  239,  2  Rol.  Ab. 
805.     Williams,  J.  Outlawry. 

.  (e)  Co.  Lit,  122  b.    Williams, 
J.  ()utlawry.    Burn,  J, .Process. 

{f)  2  Ilalc,  19(J,      VViiliums, 


J.  Outlawry. 

(r/)  2  HcUe,  52. 199.  Williams, 
J.  Outlawry. 

(/i)  Dalt,  J.  c.  193.  Lamb. 
500.  2  Hale,  52.  Williams,  J. 
Outlawry;  but  see  12  Co.  102. 
Dick.  Sess.  418. 

(t)  2  Hale,  199.  V/illiams,  J. 
Outlawry. 

{k)  5  Edw.  3.  c.  11.  2  Hale, 
199.     Williams,  J.  Outlawry. 

(/)  Hawk.  b.  2.  c.  27.   s.  3. 
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should  seenj  that  the  words  of  the  statute  are  sufficient  to  include         Process 
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them  (o).  By  the  common  law,  an  exigent  was  never  to  be 
awarded  to  any  other  county  than  that  in  which  the  venue  was 
laid,  and  there  was  no  necessity  for  issuing  process  to  the  sheriff 
of  any  other  county  (6).  This  practice  was  attended  with  very 
great  and  vexatious  inconvenience  to  the  defendant;  for  he  was 
often  conversant  in  some  other  county  at  the  time  of  issuing  pro- 
cess, and  before  he  had  any  opportunity  of  obeying  it,  he  was 
put  in  exigent,  and  his  goods  and  chattels  forfeited.  To  remedy, 
in  some  degree,  this  grievance,  it  was  enacted  by  6  Hen.  6.  c.  1. 
that  in  case  of  treason  or  felony  indicted  in  the  King's  Bench, 
process  should  be  directed  to  the  county  of  which  the  defendant 
was  stated  in  the  indictment  to  be  conversant,  as  well  as  to  that 
in  which  he  was  indicted  ;  and  that  six  weeks  at  least,  or  longer, 
at  the  discretion  of  the  justices,  shall  be  allowed  for  its  return  by 
the  sheriff.  And  by  8  Hen.  6.  c.  10.  this  provision  is  applied  to 
all  other  tribunals  ;  except  in  Chester  (c),  the  time  is  enlarged  to 
three  months,  where  the  counties  are  holden  from  month  to  month, 
and  to  four  months  where  they  are  holden  from  six  weeks  to  six 
weeks ;  and  its  operation  is  extended  to  every  description  of  of- 
fences. By  10  Hen.  6.  c.  6.  indictments  removed  into  the  King's  [  SoO  ] 
Bench  by  certiorari,  are  made  subject  to  the  same  regulations. 
And  although  indictments  of  treason  and  felony  originally  taken  in 
the  King's  Bench,  were  hold  not  to  be  included  in  the  extended 
privileges  conferred  by  8  Hen.  6.  c.  10.  upon  other  defendants  ;  by 
a  special  provision  of  6  Hen.  6.  c.  1.  the  space  of  six  weeks  must 
elapse  before  the  second  writ,  directed  to  the  party's  residence, 
can  be  returned  "  non  est  inventus  (</)."  The  statute  8  Hen.  6. 
c.  10.  however,  only  applies  to  indictments  in  one  county,  against 
offenders  described  in  the  indictment  to  be  conversant  in  another, 
and  only  to  cases  where  it  appears  on  the  face  of  the  indictment, 
that  he  does  reside  out  of  the  countv,  and  tlien  the  legislature 
have  required  that  a  proclamation  shall  issue  with  a  second  capias, 
and  go  into  the  county  where  the  person  indicted  lives,  and  in  such 
case,  the  writ  must  require  the  person  indicted,  to  appear  before 


(rt)  Stark.  259,  2G0.  (d)  See   cases  on  these   sta- 

(6)  Hawk.  b.  2.   c.  27.  s.  119.      lutes,  2  Hale,  19G.    Hawk.  b.  2. 

Dyer,  295  b.  c.  125.  s.  119,  &c.  c.  27.  s.  120 

(c)  Sec  sect.  G.  to  127.     1  Burr.  G39,  40, 
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the  justices  at  the  return  of  the  writ,  but  that  return  is  before  the 
time  of  the  outlawry,  for  there  must  be  a  pluries  capias  before  the 
outlawry  can  issue  ;  all  these  are  preparatory  steps  to  the  outlawry, 
and  the  defendant's  appearance  is  required  in  order  to  prevent  the 
outlawry  (a).  However,  to  avoid  the  necessity  for  writs  into  two 
counties,  it  is  usual,  as  already  observed,  to  state  the  defendant's 
addition  of  place,  at  the  place  where  the  offence  is  charged  in  the 
indictment  to  have  been  committed  (6). 


Stages  of  process       The  stages  of  process  to  outlawry,  which  it  is  now  proper  to 
to   outlawry,  in  .  „        .  .      .         .  , 

iudictments  for    examme,  differ  m   case  of  misdemeanors  and  felonies,  in  several 

important  particulars  ;  the  first  being  more  tedious,  and  the  latter 
more  summary.  We  will  first  consider  the  proceedings  to  out- 
lawry in  case  of  misdemeanors,  and  then  in  case  of  treason  or 
felony. 

Venire.  When  an   indictment   has   been   found  for  a  misdemeanor,  or 

[  351  ]  crime  inferior  to  felony,  and  the  defendant  does  not  appear,  and 
it  becomes  necessary  to  proceed  to  outlawry,  a  venire  facias  ad 
respondendum  is  first  issued,  which  is  only  in  the  nature  of  a  sum- 
mons to  appear  (c).  This  writ  may  be  made  returnable  immedi- 
ately before  justices  of  oyer  and  terminer,  and  in  the  King's  Bench 
for  all  offences  committed  in  Middlesex  ;  but  upon  an  indictment 
before  justices  of  the  peace  at  sessions,  there  must  be  fifteen  days 
between  the  teste  and  the  return  of  the  venire  facias,  unless  the 
parties  consent,  and  then  it  may  be  returnable  immediately  (d). 
And  it  is  said,  that  in  all  process  from  the  King's  Bench,  into  a 
county  in  which  it  does  not  sit,  there  must  be  fifteen  days  be- 
tween the  teste  and  return  (e).  This  is  the  proper  process  in 
proceedings  against  a  parish  for  not  repairing  a  highway,  and 
it  may  be  served  on  any  two  of  the  persons  inhabiting  the 
parish  (f). 


(a)  Per  Buller,  J.     3  T.  R.      See   form   of  Venire,  Williams, 
602.  J.  Process.     Burn,  J.  Process. 

(b)  Ante,   210.    2  Hale,  194,      Post,  last  vol. 


195,   G.      Hawk.     b.   2.   c.    27 
s.  125,  6. 

(c)  4  Bla.  Com.  318.  Hawk, 
b.  2.  c.  27.  s.  9.  Burn,  J.  Pro- 
cess,     Williaais,    J.    Process. 


(d)  3  Salk.  371.  Hawk.  b.  2. 
c.  27.  s.  16. 

(e)  Hawk.  b.  2.  c.  27.  s.  16. 
(/)  5  T.  R.  503.  505. 
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If  the  defendant  does  not  appear,  and  the  sheiiflf  returns  to  the         Process 
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venire,  that  he  has  summoned  him,  a  distrnigas  is  awarded,  and    Dij^^^j^       ^^j 
is    repeated   by  alias  distringas  from  time  to  time;  whereby  the  alias, 
defendant  forfeits  issues  on  every  default  (a). 

But  if  the  sheriff  return  to  the  venire  that  the  defendant  is  not  Capias, 
found,  then  upon  his  non-appearance,  a  capias  issues  without  any 
previous   distringas,  and   then   an  alias   capias,  and  after  that,    a 
pluries  capias;  for  without  these  three  successive  writs  of  capias, 
there  can  be  no  outlawry  before  conviction,  for  any  crime  under 
the  degree   of  capital  {b).     But,  in  proceedings  to  outlawry  after      [     35^     ] 
judgment,  one   capias   suffices  (c),    and    it    should    seem    that  in 
general  one  capias  will   suffice  on  an  indictment  for  treason  or 
felony  (d),  though  it  is  usual  to  issue  three  writs  of  capias  in  all 
cases  (e).     The  capias  (/"),  as  well  as  all  other  process,  founded 
on  an    indictment,  is  with   a   non   omitlas  propter  aliquam  liber- 
tatem  ;  and,    therefore,  the   sheriff  may  enter   into  any  liberty  to 
execute  it  (g),  and  which,  as  well   as  the  exigent,  must  be  in  the 
king's  name,  and   under  the  judicial  seal  of  the  king,  appointed 
to   that  court  which  issues  the  process,  and  with  the  teste  of  the 
chief  justice  or  chief  judge  of  the  court  (A). 

If  the  sheriff  return  non  est  inventus  to  the  capias,  there  is  Alias  capias, 
then  awarded  and  issued,  an  alias  capias  (i).  The  statute 
25  Edw.  3.  s.  5.  c.  14.  enacts,  that  when  a  person  is  indicted  of 
felony  before  justices  in  their  sessions,  after  the  return  of  non  est 
inventus  to  the  capias,  another  capias  shall  issue  returnable  at 
three  weeks  after,  and  directing  the  sheriff  to  seize  the  defend- 


(a)  4  Bla.  Com.  318.  Hawk.  Dalt.  J.  c.  193.  Burn,  J.  Pro- 
b.  2.  c.  27.  s.  10.  Barn,  J.  cess.  AVilljams,  J.  Outlawry, 
Process.  See  form  of  distriu-  3  T.  R.  502.  4  T.  R.  522,  3,  4. 
gas,  and  alias,  Burn,  J.  Process.  530.     Post,  last  vol. 

Post,   last  vol.  {g)  2  Hale,  202.    Hawk.  b.  2. 

(b)  4  Bla.  C.  318,  19.  Hawk.  c.  27.  s.  5,  6. 

b.  2.  c.  27.  s.  9.  111.  Bac.  Abr.  {h)  Bac.   Abr.  Outlawry,  B. 

Outlawry,  E.      Buru,   J.  Pro-  2  Hale,  199.     Cro.  Eliz.  592. 

cess.  (i)  Ante,   351.     4  Bla.  Com. 

(c)  Hawk.  b.  2.  c.  27.  s.  11.  318,  19.  See  form  of  Alias 
5T.R.  204.  Capias,  Dalt.  J.  c.  193.    4T.  R. 

(d)  Hawk.  b.  2.  c.  27.  s.  112.  520.     Hand's  Prac.   400.    451. 

(e)  4  T.  R.  524.  538.  Williams,    J.    Outlawry.    Post, 
(/)  See     form     of    Capias,  last  vol. 
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lelony  before  justices  at  sessions,  and  does  not  apply  to  a  court 
of  oyer  and  terminer,  or  to  misdemeanors  (a).  It  seems  usual 
however,  to  issue  an  alias  and  pluries  capias,  in  cases  not  affected 
by  this  statute  (b) ;  but  it  need  not  in  that  case  contain  any  di- 
rection to  seize  the  defendant's  goods  (c). 

Plnries  capias.  After  the   return   of  non   est   inventus    to  the   alias  capias,  a 

•-         "^     J     pluries  capias  may  be  issued,  commanding  the  sheriff,  as  often- 
times he  hath  been  commanded,  to  take  the  defendant  (d). 

Writ  of  exigent.  If  these  various  proceedings  prove  ineffectual,  then  a  writ  of 
exigent  is  awarded  (e).  So  if  the  defendant  has  been  taken,  and 
the  sheriff  return  an  escape,  an  exigent  may  be  issued  (J)'  This 
writ  must  be  directed  to  the  sheriff  of  the  county,  where  the 
offence  is  laid  in  the  indictment  (g).  By  it,  the  sheriff  is  com- 
manded to  cause  to  be  called  the  defendant  from  county  court  to 
county  court,  until  he,  according  to  the  laws  and  customs  of 
England  be  outlawed,  if  he  shall  not  appear  ;  and,  if  he  should 
appear,  then  that  the  sheriff  keep  him  in  safe  custody,  so  that  he 
have  him  before  the  justices,  &c.  at,  &c.  on,  &c.  to  answer,  &c. 
The  exigent  ought  not  to  be  issued  against  an  accessary 
and  the  principal  offender  at  the  same  time  ;  but  if  it  be  so 
issued,  and  both  be  outlawed,  the  outlawry  will  be  valid  against 
the  principal  (h).  Upon  this  writ,  the  sheriff  calls  or  exacts 
the  defendant  at  five  successive  county  courts  before  the  return 
of  the  exigent  (?').  If  there  be  the  least  interruption,  the  whole 
is    void,  and  an    exigi    facias    de   novo    must   be  awarded    and 


(a)  4   T.   11.  521.    537,   538.  Process.    Williams,  J.  Process. 

2  Hale,  194,  5.  4  T.  R.  525.     Post,  last  vol. 

(6)  4  T.  11.  523.     Hand.  431.  ( /)  Hawk.  b.  2.  c.  27,  s.  117. 

440.  (g)  Hawk.  b.  2.  c.  27.  s.  llf). 

(c)  4  T.  K.  538.  (h)  4T.  R.   521.  535,  note  a. 

(rf)  See  form  of  Pluries   Ca-  2  Hale,  200.    Hawk.l).  2.  c.  27. 

pias,    Dalt.  J.   c.  193.     4  T.  11.  s.   128,129,    130.      3    Edw.    1. 

524.    Hand's  Prac.  442.     Wil-  c.  14. 

Hams,  J.  Outlawry.    Post,   last  (i)  4  T.  11.  535.     St^e    forms 

vol.  of  statement  of   the   exactions, 

(e)  4  Bla.  Com.  318,  19.    See  4  T.  K.  520*. 
form,  Dalt.  J.  c.  193.     Burn,  J. 
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the  delivery  of  the  writ   to   the  sheriff  and  the  return  day,  and  he 

has  called  the  defendant  twice  or  ofiener,  without  his  appearing, 

then   upon  this  being  returned  to  the  exigent,  an  allocatur  exigent 

is   issued,   allowing  the  former  exactions,  and  requiring  the  sheriff       [     354     ] 

to  proceed  and  complete  the  requisite  number  {b). 

Pending  the  writs  of  capias,  alias  capias,  and  pluries  capias, 
or  exigent,  it  seems,  that  the  defendant  may,  in  bailable  cases, 
prevent  an  outlawry  by  finding  bail  before  other  justices,  and 
obtaining  a  supersedeas  as  before  pointed  out  (c),  or  may  come 
in  and  render  himself  upon  the  exigent  (d). 

This  was  all  that  the  common  law  required  at  the  utmost,  Writ  of  procla- 
before  the  outlawry  of  the  defendant;  but  the  31  Eliz.  c.  3.  (e)  Sengs' thereon, 
requires  the  sheriff  to  make  three  proclamations,  one  in  his  open 
county  court,  another  at  the  general  quarter  sessions  of  the  peace 
in  those  parts  where  the  defendant  resided  at  the  time  of  the  award 
of  the  exigent,  and  another  upon  a  Sunday  immediately  after 
divine  service,  one  month  at  least  previous  to  the  fifth  exaction, 
at  or  near  the  most  usual  door  of  the  church  or  chapel  of  that 
town  or  parish  where  the  defendant  was  dwelling  at  the  time  the 
exigent  was  awarded.  This  act  applied  only  to  civil  proceedings, 
but  it  became  the  basis  of  another  provision  of  which  criminal 
matters  formed  the  particular  design.  The  4  &  5  W.  &  M.  c.  22. 
s.  4.  enacts,  that  upon  the  issuing  of  the  exigent  in  all  criminal 
cases  before  judgment  or  conviction,  a  writ  of  proclamation  (/) 


(a)  2  Hale,  201,  2.    Imp.  Off.  could    not,  by  possibility,  have 
Sher.  481.  been    in  his    hands,    the    court 

(b)  2  Hale,  201,  2.     4  T.  R.  beld   that  the  returns  were  ir- 
528.     Hand's  Prac.   448.     See  regular.     3  Dowl.  &  My.  55. 
form      of     Allocatur     Exigent,  (c)  Dalt.  J.  c.  193.  Williams,  J. 
4T.  11.  528.     Ta  civil  cases   it  Outlawry.     Ante,  34G. 

is  necessary   that     the  writ   of  (d)  ST.  R.  478.     As  to  prac- 

exigent  must  be  in  the  sheriff's  tice  in    civil  cases,    see    Tidd's 

hands  at  the  time  the  defendant  Prac.  8th  edit.  130,  1 . 

is   demanded ;     therefore   in    a  (e)  See  the  Writ,  4  T.  R.  525, 

civil  cause,    where  a  sheriff  re-  52G,  and   observations  as   to  the 

turned  to  a  writ  of  exigent  and  writ  and  proclamations,  4  T.  R. 

allocatur   exigent,    that   he  had  539  to  541, 

demanded   a   defendant  at   the  ( f)  See   form  of  Writ,  Wil- 

bustings  upon  five  several  days,  liaiiis,  J.  Outlawry.  4T.R.  524. 

on    three     of   which    tlie    writs  540.     Post,  last  vol. 
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Process  shall  be  issued,  bearing  the  same  teste  and  return  as  the  exigent 
to  the  sheriff  of  the  defendant's  county,  to  be  delivered  to  him 
three  months  before  the  return  according  to  the  form  of  the  last- 
mentioned  statute.  But  this  act  has  been  construed  not  to  extend 
[  355  ]  to  outlawries  after  judgment,  in  which  case  no  writ  of  proclama- 
tion is  necessary  (a).  Though  the  act  requires  that  one  of  the 
proclamations  shall  be  in  the  open  county  court,  it  suffices  if  the 
writ  of  proclamation  require  the  sheriff  to  proclaim  the  defendant 
in  open  court  in  the  sheriff's  county,  without  expressly  saying 
"  county  court  (6) ;"  and  though  one  of  the  proclamations  must 
by  the  act  be  made  on  a  Sunday  immediately  after  divine  ser- 
vice (f),  this  direction  is  not  usually  inserted  in  the  writ  of  pro- 
clamation, though  on  the  return  of  the  proclamation,  it  is  stated 
to  have  been  so  made  (J).  This  writ,  however,  should  direct 
the  proclamation  to  be  made,  that  the  defendant  render  himself  to 
the  sheriff,  on  or  before  the  day  of  fifth  exaction,  or  that  on  which 
the  outlawry  will  be  pronounced,  so  that  he  may  have  his  body 
before  the  justices  on  the  return  day  of  the  exigent,  which  is  of 
a  subsequent  day;  for  if  it  command  him  to  be  before  the  justices 
on  the  return  day  of  the  exigent,  which  is  after  the  fifth  exaction 
and  outlawry,  the  proceedings  will  be  erroneous,  because  it  will 
thereby  be  shown  that  the  defendant  had  a  day  to  appear  after  his 
outlawry  was  complete  (e).  It  will  however  suffice,  if  the  writ 
of  proclamation  require  generally  the  defendant  to  render  himself 
to  the  sheriff,  so  that  he  may  have  his  body  before  the  justices  on 
the  return  day  of  the  exigent,  and  this  is  the  accurate  and  correct 
mode  of  proceeding  {/). 

Supposing  that  all  the  three  proclamations  have  not  been  made 
under  the  writ  of  proclamation  which  accompanied  the  first  exigent 


{a)  4  Burr.  255.   9.     3  T.  R.  could   not   by  possibility   have 

503.  been  made  between  the  day  of 

{h)  4T.  R.  521.  539;  but  see  issuing  the  writ  and  the  day  of 

the  form,  Hand's  Prac.  433.  the  return,   inasmuch   as  there 

(c)  31  Eliz.  c.  3.  s.  1.  was  no  county  court  or  general 

(d)  4  T.  R.  531.  539.  quarter    sessions    of  the  peace 

(e)  3T.R.  501.  held,    at   which  the   defendant 
(/)  4  T.  R.   521.   635.     See  could    have    been    proclaimed, 

form,  id.  625,  6.  Williams,  J.  while  the  writ  was  running,  the 
Outlawry,  post,  last  vol.  In  a  court  seemed  to  think  the  pro- 
civil  case  where  the  proclama-  ceedings  were  irregular,  3  D.  & 
tions    returned    by  the   sheriff  Ry.  55. 
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before   the  return  of  that  writ,    a  second   writ  of  proclamalion        Process 

,  .   ,         ,  ,  .  II  •  I  ,  .  TO    OUTLAWRY. 

IS  issued   with    the    second   exigent,    allowing  the  proclamation 

already  made,  and  directing  the  sheriff  to  complete  the  prescribed       [     S^Q     ] 

number  («). 

If  the  defendant  does  not  appear  nor  is  taken  on  or  before  the  Judgment  of 

outlawry. 

fifth  county  court,  or  day  of  exaction  under  the  writ  of  exigent, 
judgment  of  outlawri/,  or  if  a  woman,  of  waiver  is  given  by  the  pro- 
per coroners  {h)  or  one  of  them  (c).  It  is  the  duty  of  the  sheriff 
to  take  the  defendant,  or  cause  liim  to  be  duly  outlawed  before 
the  return  day  of  the  writ  of  exigent  {d).  It  is  said  that  the 
coroners'  names  must  be  subscribed  to  the  judgment  of  out- 
lawry (e),  but  it  need  not  appear  in  the  record  of  outlawry  that 
the  names  were  so  subscribed  ( Z'),  though  the  names  must  be 
stated  [g).  Their  name  of  office  should,  however,  be  stated, 
except  in  outlawries  in  London  {h).  When  the  judgment  of  out- 
lawry is  thus  complete,  the  sheriff  returns  the  writ  of  exigent  and 
the  proceedings  thereon,  and  the  coroner's  judgment  of  out- 
lawry {i). 

Indictments  from  inferior  courts  of  criminal  jurisdiction  are 
sometimes  removed  by  writ  of  certiorari  into  the  court  of  King's 
Bench,  for  the  purpose  of  proceeding  to  outlawry  against  the 
offender  into  those  counties  or  places  where  the  process  of  the 
inferior  court  will  not  reach  him ;  in  such  cases,  therefore,  when 
the  indictment  has  been  removed,  the  clerk  in  court  in  the  crown 
office  makes  out  the  writ  of  capias  alias  pluries  exigent  and  pro- 
clamation, which  the  solicitor  gets  returned  (A). 

With  respect  to   the   sheriff's   returns  to  these  \W\is  of  capias   Form  of  Roturns 

J  7  •  •      1  1  .to    the    writs   of 

exigent  and  proclamation,  it  has   been  observed,  that  no  precise   capias  exif^ent 
and  procliiuiation 

(a)  4  T.  R.  528,  9.   See  form  (e)    2  Hale,   204.      Sed  vide 

of  second  writ  of  Proclamation,  4  T.  11.  542. 
4  T.  R.  528,  9.  (/)  4  T.  R.  542. 

(i)  4  Bla.  Com.  319.  Bac.  Ab.  {g)  Id.  ibid.     Cro.  Jac.  528. 

Outlawry,   E.    4.      Dyer,   223.  (/*)     Bac.      Abr.     Outlawry, 

3  Inst.  212.    10.      Palm.    280.  E.  4.  1. 

Cro.  Jac.  mo.  See  form  of  j«dg-  (i)  4  T.  R.  529,  30.  See  form 

ment  described,  4  T.  R.  530.  of  Return  and  Judgment,  4T.R. 

(c)  2  Hale,  204.     Bac.   Abr.  529,  30. 
Outlawry,  E.  1.  {k)  Hand's  Prac.  4G. 

{d)  4  t.  R.  635. 

Vol.  I.  Z 
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Form  of        leclinical  form  of  words  is  necessary,  and  though  certain  requisites 

RETUKNSTOTIIE  .  . 

WRITS  OF        must  be  attended   to,  yet  if  they  be    observed  in  substance,  and 
^jjjj  the  return  be  not  in  equivocal  terms,  it  will  suftice  (a).     It  should 

PROCLAMATION,  sccm,  howcvcr,  that  the  strictness  required  in  proceedings  to  out- 
lawry in  general,  extends  also  to  the  certainty  required  in  the 
sheriff's  return  (b).  If  there  has  been  a  change  of  sheriffs,  and 
one  sheriff  on  the  exigent  has  exacted  the  defendant  twice,  and 
then  hands  over  the  writ  to  his  successor,  and  the  latter  returns 
the  writ,  it  is  not  in  such  return  necessary  to  show  by  express 
averment,  that  the  sheriff  returning  the  writ  was  the  immediate 
and  next  successor  of  the  former  sheriff,  for  this  may  be  in- 
tended (c). 

The  sheriff's  return  to  the  writ  of  exigent  ((?)  must  be  certain 
as  to  the  place  of  holding  the  county  court,  so  as  to  show  that  it 
was  within  the  county  (e) ;  and,  tlierefore,  though  a  return  by  the 
sheriff  of  Middlesex,  that  he  called  the  defendant  "  at  his  county 
court  of  Middlesex,  holden  at  the  Three  Tons,  in  Brook  Street, 
near  Holborn,  in  and  for  the  county  of  Middlesex,"  would  be  a 
sufficient  allegation  that  the  county  court  was  held  in  Middle- 
sex {/)  ;  yet  if  the  return  omit  the  words  '•  held  in  and  for  the 
sheriff's  county  into  which  the  exigent  was  issued,"  or  do  not 
otherwise  show  that  the  court  at  which  the  defendant  was  ex- 
acted was  the  court  of,  and  held  for  the  proper  county,  it  will  be 
void,  and  the  judgment  of  outlawry  thereon  will  be  reversed  (g). 
However,  after  the  place  of  holding  the  court  has  been  once  duly 
specified,  the  words  "  same  place"  afterwards  will  suffice,  and  the 
[  35S  ]  name  need  not  be  repeated  to  all  the  subsequent  exactions  (//). 
With  respect  to  the  time  also,  the  return  must  be  very  precise  and 
certain,  and  repeat  the  year  of  the  king's  reign,  as  well  as  the  day 
upon  which  each  successive  exaction  was  made ;  and  if,  on  the 
return    of  a  second  or   subsequent    exaction,  the   day  merely  be 


(a)  Per  Haller.  J.  3T.  R.  502.  (r)  2  Hale,  203.    2  lloll.  Ahr. 

(/>)  5  T.  R.  202.     See  4  J^nrr.  802.     4  Rurr.  25fi0.     3  T.  R. 

2535. 25G3,  4,  5,  G.  Hawk.  b.  2.  499.  Latch,  210. 

e.  27.  s.  127.     Bac.  Abr.   Out-  (/)  4  Biur.  25G0,  1. 

lawry,  E.  4.  3.  (g)  4  Burr.  2535.  2oG3,  4 ,  5,  G. 

(c)  G  T.  R.  575.  579.    4  T.  R.  3T.  R.  500.    Jlawk.  h.  2.  c.  27. 
527.  s.    127.      Bac.   Abr.    Outlawry, 

(d)  Sec    form,     Williams,   J.  .1'.  4.  3.     See  the  proper  form, 
Outlawry.      Post,    last  volume,  4  T.  R.  52G. 

4  T.  R.  52G.  530.  (//)  4  Burr.  25G(). 
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stated,  without  the  year,  the  outlawry  will  be  reversed ;  and  the        Form  of 

•'  '  r      1  •  1  1  RETURNS  TO  THE 

return  should    not    merely  state   the  year  of  the   kuig,  but  show        writs  of 
what  king  is  intended  (a);  and  if  the  interval  between  any  of  the   capias^ exk, en 
exactions  appear  to  be  less   than  a  month,  the  return  will  be  de-  proclamation. 
fective(Z').     Jt  has  been  said  that  the  coroner's  name  should  be 
shown  to  have  been  subscribed  to  the  judgment  of  outlawry  (c) ; 
but  it  has  been  holden  to    be   sufficient  if  it    appear  upon  the 
record  (d).     If  the   return  be  made  by  two  sheriffs  for   the  same 
county,  as  in  Middlesex,  it  is  correct  to  use  the  pronoun  "  my" 
as    applicable    to    both   of    them    jointly,    in    respect    of    their 
office  (e).     But  the  name  and  office  of  tlie  sheriff  must  be  sub- 
scribed at  the  foot   of  each  return,  in  order  to  authenticate  the 
proceedings  (/').     The  sheriff  must  also  in  his  return  to  the  writ 
of  exigent,  state  that   the  defendant  did  not  appear  and  render 
himself  (g-),  and  if  the  writ  be  against  two,  the  return  siiould  be, 
that  neither  of  them  appeared  (/*). 

In  the  return  to  the  writ  of  proclamation,  the  sheriff  must 
specially  show  how  the  proclamations  were  made,  so  as  to  en- 
able the  court  to  judge  whether  they  were  properly  made  ;  but 
if  a  proclamation  after  judgment  be  unnecessarily  and  super- 
fluously stated,  then  an  uncertain  return  to  it  will  not  pre- 
judice (i).  But  the  return  to  the  writ  of  proclamation  need  not  [  3.39  ] 
allege  the  default  of  the  defendant  to  appear  as  required  by  such 
writ,  though  we  have  seen  it  is  otherwise  in  the  return  to  tlie 
exigent  {k). 

(a)  5  T.  R.  202.    2  Rol.  Ahr.  (e)   4    Burr.    2560.      Hawk. 

802.   2  Hale,  203.     Hawk.  b.  2.  b.  2.  c.  27.  s.  127. 

c.  27.  s.  127.  (/)  2  Hale,  204. 

(6)  2  Rol.  Abr.  802.    2  Hale,  {g)  4  T.  R.  521.  541.  2  Hale, 

203.     We  have   also  seen  that  204. 

in  civil  cases  as  the  writ  of  exi-  {h)  2  Hale,  204.   5T.  R.  202. 

gent   must    be    in    the    sheriiT's  See  forms,    4  T.  R.    526,    527. 

hands  at  tlie  time  the  defendant  530. 

is  demanded,  a  return,  shewing  (i)  4  Burr.  2559.  4  T.  R. 
it  could  not  have  been  in  his  527.  538,  9.  'J'he  form  in  Wil- 
hands  on  the  particular  days  liams,  J.  Outlawry,  appears  to 
mentioned  wlien  the  defendant  be  too  concise.  See  form  of  re- 
was  demanded,  is  liad,  3  Do\\l.  turn  to  writ  of  proclamation, 
&  Ry.  55.     Ante,  352,  4  T.  R.  527.  538,  9.     Post,  last 

(c)  2  Hale,  204.   2  Bol.  Abr.  vol. 

802.  {k)  4  T.R.  521.  541.  2  Hale, 

{(I)  4T.  R.  521.  541 ,  42.    Cro.  204.  Clif.  lint.  560,  Tlus,  Brev. 

Jac.  528.  531.  521.  6  T.  R.  575,  172. 

Zi 


359  CHAPTER   VIII. 

Record  of  pro-         The  record  of  the  judgment  of  outlazcry,  is  merely  a  summary 
ceedinjrs   and  -    ,  ,.  .  ,        ,   ^      i  i  ,   •       .1  •      t 

judgment  of  out-  ^'  "le  proceedings  agamst  the  deiendant,  and  conlams  the  minutes 

^^^'^y-  made  by  the  officers  of  the  court,  lecordir.g  the  proceedhigs   of 

that  court  (a).  The  proper  forms  of  such  record  are  to  be  found 
in  several  modern  precedents  (6).  The  greatest  accuracy  must 
be  observed  in  drawing  up  the  judgment,  for  as  we  have  seen, 
the  most  scrupulous  exactness  is  required  in  all  proceedings  re- 
lative to  outlawry  (c). 

The  record  of  the  outlawry  begins  with  a  statement  of  the 
caption  of  the  assizes  or  sessions,  and  the  finding  of  the  indict- 
ment against  the  defendant  (f7);  and  then  slates  the  award  of  the 
capias  and  return  of  non  est  inventus,  the  award  of  the  alias, 
and  pluries  capias,  and  returns  thereto  of  non  est  inventus,  and 
the  award  of  the  exigent  and  writ  of  proclamation,  and  returns 
of  the  five  exactions  or  callings  of  the  defendant,  and  his  non- 
appearance at  the  five  successive  county  courts,  and  the  three 
proclamations  ;  and  if  there  were  an  allocatur  exigent  and  pro- 
r  ggQ  1  clamation,  iliey  also  and  the  proceedings  thereon  are  shown,  and 
then  follows  the  statement  of  the  coroner's  judgment  of  out- 
lawry (e). 

It  is  usual  to  state,  that  the  sheriff,  by  a  writ  of  capias,  was 
commanded  to  take  the  defendant,  so  that  the  sheriff  njight  have 
him  in  court  on  the  return-day  (f).  But  it  need  not  be  stated  in 
express  terms  on  the  record,  that  a  writ  of  capias  issued  against 
the  defendant ;  it  is  sufficient  if  it  appear   that  the  sheriff"  was 


(a)  G  T.  R.  570.  Ent.   358.  b.     See  a  record   of 

(6)  If  at  the  assizes  for  out-  outlawry,  on  an  information  in 

lawry,  before  conviction  for  a  K.  B.     after  judgment,    where 

felony,   where    there   were   two  there  was   one  exigent  but   no 

writs  of  exigent,  and  two  writs  writ   of  proclamation,    with     a 

of  proclamation,  see  4  T.  R.  521  change  of  sherids.   Hand.  Prac. 

to   531.     Hand's  Prac.  436   to  453  to  460.  6  T.  R.  573. 

453,  and  post,   last  vol.    See    a  (c)    Ante,   347.     5  T.  11.  204. 

record    of  outlawry  at   quarter  4  Burr.  2545. 

sessions,    on    indictment   for   a  (d)  See  Hand's  Prac.   421  to 

felony,    where   there    was   only  436.    Post,  last  vol. 

one  writ  of  exigent  and  procia-  (e)  Id.  il)id. 

mation,  and  a  change  of  sheriflTs.  (f)  4  T.  R.  521,  2.   6  T.  R. 

Hand's  Prac.  421  \o  435.     Co.  576. 
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commanded  to  take  the  defendant  (a).     In  stating  the  exigent,  the      Record  of 

,       ,  ....  ,  ,         ,  /Zn        1  ■  PROCEEDINGS 

time  and  place  or  issuing  it  must  be  expressly  shown  (&);  but  it  and  judgment 
has  been  held  not  to  be  necessary  in  stating  every  writ,  to  repeat  °^  outlawry. 
the  day  and  year  when  each  issued,  and  that  it  will  suffice  if  it 
appear  by  referring  to  the  preceding  parts  of  the  record,  as  if 
after  stating  that  the  capias  was  returned  on  such  a  day,  it  pro- 
ceed thus,  "  Whereupon,"  the  exigent  was  awarded :  the  word 
"  whereupon"  being  considered  as  necessarily  referring  to  the 
day  when  the  capias  was  returned  (f). 

It  is  not  necessary  to  state  on  the  record  that  the  capias  or 
exigent  were  sealed  by  the  justices  of  oyer  and  terminer  (J);  and 
it  suffices  to  show  that  the  exigent  was  returnable  before  the 
justices  of  the  king,  assigned  by  letters  patent  under  his  seal  of 
Great  Britain,  &c.  without  saying  "  great  seal"  (e).  It  is  neces- 
sary to  state  and  repeat  the  year  of  die  king's  reign,  in  which  every 
execution  under  the  exigent  and  other  transaction  happened, 
(though  that  is  not  required  in  other  records  (y*)) ;  and  therefore, 
if  in  the  record,  the  day  and  year  of  the  king  be  inserted  in 
stating  the  first,  second,  third,  and  fifth  exaction,  but  omitted 
in  stating  the  fourth,  it  is  erroneous,  and  cannot  be  supplied 
by  intendment  (g).  It  must  also  appear  from  the  record,  that 
each  exaction  or  calling  of  the  defendant  was  at  a  county  court  [  ^Ol  ] 
of  the  sheriff,  held  in  and  for  the  county  (/j);  and  it  must 
appear  that  the  writ  of  exigent  was  in  the  sheriff's  hands  when 
the  defendant  was  demande^l  {i).  If  the  exigent  was  delivered 
over  by  the  sheriff  who  executed  it  to  his  successors,  and  the 
return  of  the  latter  is  stated  in  the  record,  it  is  not  necessary 
expressly  to  show  that  the  present  sheriff  was  the  immediate  suc- 
cessor of  the  first,  it  will  suffice  if  the  return  by  the  present  sheriff 
be,  "  This  writ,  as  it  is  above  indorsed,  was  delivered  to  me, 
the  under-named  present  sheriff,  by  the  above-named  sheriff,  at 
the  time  of  his  going  out  of  his  office  {k)."     And  if  it  appear  on 

(a)  6  T.  II.  572.  (g)  2  Hale,  203.   5T.  R.  202. 

(6)  Sec   form,    4  T.   H.    525.  2  Rol.  Abr.  802,  pi.  8. 

Post,  last  vol.  {/t)  Ante,  357.    4  Burr.  25G3, 

(c)  G  T.  11.  573.  578.    Hand.  25G4,  5,   6. 

Prac.  453.  (i)  3  Dowl.  &  Ry.  55.     Ante, 

(d)  4  T.  R.    621.   533,   M.    a.      352. 

2  Hale,  199.  (A)  4  T.  R.  527.   G  T.  R.  575. 

(c)  4  T.  R.  533,  n.  a.  579. 

(/■)  5T.  R.2U5. 
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AND  JUDGMENT 
OF   OUTLAWKY. 


Record  of  the  record  that  the  writ  of  proclamation  was  delivered  to  the 
sheriff'  three  months  before  the  return  of  it,  it  is  sufficient,  though 
it  be  not  so  expressly  alleged  (a). 

When  it  is  necessary  to  state  in  the  record  the  return  to  the 
writ  of  proclamation,  as  in  case  of  an  outlawry  before  conviction, 
each  proclamation  must  be  particularly  stated,  in  order  that  it 
may  appear  that  they  were  properly  made,  and  it  will  not  suffice 
to  state  generally  that  the  sheriff  returned  that  he  had  caused  pro- 
clamation to  be  made  as  commanded  by  the  writ  {b).  In  point  of 
order,  it  seems  that  even  the  second  and  third  proclamation  may 
on  the  record  be  stated  after  the  judgment  of  outlawry  (c).  If  it  be 
'  stated  that  the  proclamations  were  made  on  impossible  days,  it  will 

be  bad  (d).  The  names  of  the  coroners,  though  they  must  in  ge- 
neral be  stated  (e),  need  not  be  set  forth  in  the  record  as  having 
been  subscribed  to  the  judgment  of  outlawry ;  it  will  suffice  if  it 
appear  that  the  judgment  of  outlawry  was  given  by  them  (f) ;  and 
in  London,  where  the  mayor  for  the  time  being  is  perpetual  coro- 
ner, and  the  judgment  of  outlawry  is  given  by  the  recorder,  it  is 
said  to  be  sufficient  to  return  generally,  "  ideo  utlagatus  est," 
w  ilhout  showing  the  name  of  the  mayor  (g), 

[     362     ]  In  case  of  felony  and  treason,   the  first  part  of  the  process  be- 

Sta^es  of  process  {q^q   the   exigent  and  writ   of  proclamation,  is  different  from   that 
to    oiillawrv,  in  °  •  ,         ,       -  ,  ^  ■    c     ■  sr  i 

case  of  felony  which  we  have  considered  with  regard  to  interior  ottences.  In 
consequence  of  the  higher  degree  of  the  crime,  the  proceedings 
are  more  summary  and  expeditious.  The  first  step  here,  instead 
of  a  venire,  is  a  capias  (Ji),  by  which  the  sheriff"  is  commanded 
that  he  omit  not,  on  account  of  any  liberty,  &c.  to  take  the  defen- 
dant, and  bring  him  into  court  at  the  return,  to  answer  to  the 
charge  against  him  (i).     Upon  this  writ,  the  sheriff",  if  the  defen- 


and  treason. 


(«)  4  T.  R.  521.  {f\  4  T,  R.  521 ,  42.  See  form, 

{b)  4  Burr.  2559;   see  proper  4  T.  R.  530. 

form,   4T.  R.   527,  50 1.      The  {f/)  Cro.  .Tac.  531.    Com.  Dig. 

form  in  Williams,  J.  Outlawry,  Utlagaty.    Rac.  Abr.  Outlawry, 

is  defective.  £•  4,  1. 

(c)  4  T.  R.  530,  1.  {h)  3  Mod.  265.    2  Hale,  194. 

(</)  Semb.  3  Dow.  <!'  Ry.  55.  Hawk.  b.  2.  c.  27.   s.  15. 

Ante,  .355.  (i)  See  form,   Ruin,  J.  Pro- 

(t)4T.  R.   530,1.     Cro.  Jac.  cess.      W^ilHams,  J.   Outlawry. 

.528.  Post,  last  vol. 
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dant  does  not  appear,  returns  "  non  est  inventus."  When  this  ^^^^^H""^^ 
return  is  made,  in  case  of  treason  and  homicide,  the  writ  of  exi-  oltlawry,  &c 
gent  may,  it  is  said,  issue  immediately,  without  an  alias  or  pluries 
capias,  which  was  probably  the  case  in  all  felonies  at  the  common 
law  (a).  And,  in  the  time  of  Lord  Hale,  it  was  the  constant 
practice  to  issue  the  exigent  on  the  return  to  the  first  capias  (6)  ; 
but  the  present  practice  seems  to  be  to  issue  an  alias  and  pluries 
capias,  in  order  to  outlaw  a  person  before  judgment  (c). 

There  are,  however,  some  cases  in  which,  from  the  particular 
circumstances  of  the  case,  more  than  one  writ  of  capias  is  neces- 
sary before  the  exigent  is  awarded.     Among  the  principal  of  these 
are  accessaries  who,  as  we  have  already  seen(rf),  cannot  be  con- 
victed before  their  principal ;  and,  therefore,  cannot  be  outlawed 
before  his  outlawry  (e).     The  statute  1  West.  (3  Ed.  1.  c.  14.)  di- 
rects, that  the  exigent  against  the  accessary  shall  remain  until  the 
principal  be  outlawed  (/).     So  that  where  one  is  charged  in  an     [     3G3     j 
indictment  as  principal,  and  another  as  accessary,  the  capias  may 
issue  against  both,  but   the  exigent  must,  in  the  first  instance,  be 
awarded  only  against  the  former,  and  the  process  continued  agamst 
the  latter  by  capias  infinite  until  the  principal  be  outlawed,  when 
the  accessary  may  be  put  in  exigent,  as  the  outlawry  of  the  prin- 
cipal is  equal  to  a  conviction  (g).     And  if  the  accessary  appear  to 
the  capias,  he  should  be  admitted  to  bail,  and  have  the  same  day 
given  him  till  process  be  determined  against  the  principal  (//). 

There  is  also  another  exception  to  this  rule,  created  by  statute 
25  Edw.  3.  St.  5.  c  14,  in  favor  of  defendants  indicted  for  fe- 
lony before  justices  of  the  peace  at  their  sessions.  By  that  act, 
if  the  first  capias  be  returned  non  est  inventus,  another  is  to  issue 


(a)  4Bla.Com.  319.    2  Hale,  {d)  Ante,  266.  4T.R.  521. 

194.  4  T.R.  538 ;  but  see  Hawk.  (e)  3  Edw.  1.  c.  14.     2  Hale, 

b.  2.   c.  27.    s.  112.      Bac.  Abr.  200.    Hawk.  b.  2.  c.  27.   s.  128, 

Outlawry,  E. ;  and  it  seems  still  129,  30.    Ante,  260. 

to  be  the  practice  to  issue  two,  ( /')  2  Hale,  200.    2  Inst.  183. 

and  even  three  capias's.    4  T.  II.  Hawk.  b.  2.  c.  27.  s.  129.  4  1 .  K. 

523,  4.  521,  535. 

(6)  2  Hale,  194,  195.     4  Bla.  (g)  Id.   ibid.      4  T.  R.   521. 

Com.  319.  9  Co.  119. 

(c)  See  4  T.  R.  523.    Hand's  (/t)  Id.  ibid. 
Prac.  121, 
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returnable  in  ihree  weeks,  and  which  is  to  direct  the  sheriff  to 
cause  the  goods  and  chattels  of  the  party  indicted  to  be  seized, 
and  to  keep  them  till  the  return ;  wiien,  if  the  owner  does  not  ap- 
pear, they  will  be  forfeited,  and  the  exigent  will  be  awarded.  But 
this  statute  does  not  extend  to  treason  ;  and  therefore,  for  that 
crime,  one  capias  only  need  be  issued  (a),  nor  does  it  extend  to 
indictments  found  in  any  of  the  superior  courts,  being  restricted, 
by  its  evident  language,  to  the  justices  who  preside  at  the  Quarter 
Sessions  (b).  The  direction  to  take  the  goods,  in  the  second 
capias,  upon  this  statute,  though,  perhaps,  at  the  sessions  it 
should  be  inserted,  is  not  essential  to  the  validity  of  the  process, 
Avhen  issued  from  the  superior  courts  (c). 


The  last  exception  to  this  rule  is  where  the  defendant  is  named 
in  the  indictment  as  resident  in  a  different  county  from  that  in 
which  the  venue  is  laid.  We  have  already  seen,  that  by  several 
r  364  ]  statutes,  another  capias  is  then  requisite,  as  well  as  the  time 
which  must  intervene  before  an  exigent  can  be  awarded  (d).  The 
observations  we  have  already  made  relative  to  the  writs  of  capias, 
exigent  and  proclamation,  the  judgment  of  outlawry,  returns  and 
record  in  prosecutions  for  misdemeanors,  are  equally  applicable 
to  the  proceeding  to  outlawry  for  felonies ;  and,  therefore,  it  is 
unnecessary  to  repeat  the  rules  by  which  they  are  governed. 

Defects  in  pro-        AW   these   proceedings  ought   to    be   exceedingly  nice  and  cir- 

ceedinss  to  out-  ,  .  ,. 

lawry,  how  avail-  cumstantial,  because    outlawry  is  a   proceednig   so  severe,  some- 

*   ^'  times    exceeding  what  would   be  the   punishment  upon    the  con- 

viction itself,  that  the  courts  favor  any  objection  taken  to  the 
process  in  order  to  avoid  it  (e).  Where,  however,  the  party 
appears  and  pleads,  any  inmiaterial  variance  will  be  cured, 
because  the  end  of  the  process  is  to  bring  him  to  answer,  and 
it  would  be  absurd  to  dismiss,  in  order  more  regularly  to  retake 
him.  Where,  indeed,  there  is  an  actual  discontinuance — a  chasm 
in   the  proceedings — whelher  on   the  roll  or  on  the  process,  as 


(a)  2  Hale,  19-1.    4T.  R.  538. 

(b)  4T.  R.  537,8.       2  Hale, 
195.    Hawk.  b.  2.  o.  27.  s.  115. 

(c)  4  T.  R.  538.     Treui.  Ent. 
280.     3Keb.  185. 

(f/)  Ante,  319.     Hav/k.   b.  2. 


c.  27.  s.  120  to  s.  127.     2  Hale, 
195. 

(e)  4  Bla.  Com.  320.  5  T.  R. 
204,  205.  4  Burr.  2545,  2548, 
2551. 
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bv  not  ffivinsf  a   fresh    continuance   instanter,    on  tlie  determlna-      Defects  in 

■>  O  a  '  PROCEEDINGS  TO 

tion  of  the  precedent,  or  where  the  second  writ  is  not  tested  on    outlawry,  &c. 
the  return  of  the   first;  this  will  not    be  aided  by  an   appearance 
or  pleading  over  (c).     A  mere  miscontinuance,  on  the   contrary, 
that  is,  a  defect  and  not  an  omission  in  the  process,  will,  accord- 
ing to    the  best  opinions,  be  aided  by  appearance,  even  though  it 
be  manifestly  erroneous  (b) ;  but,  where  the  defendant   has   suf- 
fered any  inconvenience   by  reason  of  defective    process,  as    for- 
feiture of  goods,  he  will  be  entitled  to  a  restoration  of  his  rights 
on   appearing  (c).     \\  here  the  justices,  before  whom   the  cause 
is  depending,  do  not  come  on  the  day  to  which    it  is  continued, 
the  consequence  is  a  discontinuance,  or  the  cause,  as  some  more 
accurately  express  it,  is  "  put  without  da^'  (d).    But  the  proceed-       [     365     ] 
ings  may  be  revived  (e).     And,  the  same  process  was,  at  common 
law,  requisite  at   the  demise  of  the  ling,  to  revive   all   the  pro- 
ceedings subsequent  to  the  indictment  (^) ;  but  now,  by  particular 
legislative  provisions,  that  event  does  not  alter  the  general  course 
of  process  (g). 

This  process  may  at  any  time  be  avoided  by  the  appearance 
of  the  defendant,  and  his  putting  in  bail,  or  being  committed 
to  answer  (A).  But  if  he  does  not  appear,  he  is  at  length  out- 
lawed, which  punishment  we  must  briefly  consider. 

Outlawry,  in  capital   offences,  amounts   to  a  conviction  of  the  Punishment  and 
1  ■   .      I        1    ,-      1         •      •     1-  1  r  L      I     J   consequences  of 

crune  of  which  the  defendant  is  mdicted,  as   much   as  ir  he  had  outlawry.* 

been  actually  found  guilty  by  the  verdict   of  a  jury  (i).     And,  if 


(a)  1  Bulstr.  143.  Yelv.  204. 
iSalk.  51.  Hawk.  b.  2.  c.  2T. 
s.  102.     WilHarns,  J.  Process. 

(6)  I  Bulstr.  143.  iSid.  100. 
260.  10  Mod.  86.  1  Salk.  59. 
Hawk.  b.  2.  c.  27.  s.  102.  Wil- 
liams, J.  Process. 

(c)  Hawk.  b.  2.  c.  27.  s.  106. 

{d)  Dyer,  2266.  Keilw.  2. 
Cro.  Eliz.  12.  Hawk.  b.  2.  c.  27. 
s.  101.    Williams,  J.  Process. 

(e)  Dyer,  226.  b.  Hawk.  b.  2. 
c.  27.  s.  101. 


(/)  2  Hale,  208. 

{(J)  4  &  5  W.  &  M.  c.  18.  s.  7. 
1  Ann.  St.  1.  c.  8.   s.  3. 

(h)  Dalt.  J.  c.  193.  Williams, 
J.  Process. 

(i)  4T.  R.  521.  543.  Co.  Lit. 
128  b.  4  Burr.  2549.  2  Hale, 
205,  6.  Hawk.  b.  2.  c.  48. 
s.  22,  4  Bla.  Com.  314,  19.  Bac. 
Abr.  Outlawry.  Com.  Dig. 
Forfeiture,  B.  1.  Williams,  J. 
Outlawry.     Burn,  J.  Process. 


*  See  post,  723  to  756,  as  to  Attainder,  and  its  consequences. 
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he  be  subsequent]}'  taken,  and  committed  to  prison,  the  justices  of 
gaol  delivery  may  award  execution  against  him  (a).   And  attainder, 
corruption  of  blood,  and  forfeiture  of  all    estates   real  and   per- 
sonal,   accrue,  at   once,    from   the  judgment   being  pronounced 
against  him  {b).     But  he  is  not  subject  to  any  severer  punishment 
than   he  would   have   sufiered    upon   a   regular   conviction ;  and, 
therefore,  where  benefit  of  clergy  would  have  been  allowed   him 
on  his   trial,  it  will  also  he  granted  after  outlawry  (c).     Formerly, 
indeed,  it  was   thought  that  his    life  was   placed  entirely  out   of 
the    protection  of  the  laws,  so  that   he  was   considered    as  bear- 
ing about  "  caput  htphittm"  and  might  lawfully  be  killed  by  any 
one  who  should   happen  to  meet  hira.     But   this  barbarous  doc- 
trine has  long  been  rejected,  and  there  is  now  no  doubt  that  any 
one  who  should  wantonly  put  an  end    to  his  life,  would  be  guilty 
of  nmrder  {d).     Any  person  may,  however,  arrest    him,  in   order 
to  bring   him  to  execution  (e). 


In  misdemeanors  inferior  to  felony,  the  consequences,  though 
not  so  penal  are  highly  serious,  and  generally  more  severe  than 
would  be  inflicted  for  t!ie  crime  of  which  the  outlaw  stands 
accused  or  convicted.  It  does  not,  indeed,  operate  as  a  convict- 
tion  of  the  offence,  for  the  party  may  be  afterwards  tried  and 
acquitted  ;  but  it  operates  as  a  conviction  of  the  contempt  in  not 
answering  {f).  It  subjects  the  party  to  forfeiture  of  goods  and 
chattels,  the  loss  of  the  profits  of  all  real  estate,  and  restraint 
of  liberty  (g).  Its  consequences  do  not  materially  differ  from 
those  which  ensue  on  civil  process  (//)•  Besides  the  forfeiture, 
the   outlaw  is  i;:capa!)le  of  suing   in    any  action   for   the    redress 


(o)  4  Burr.  '2549.  2  Hale,  35. 
^^'illianis,  J.  Outlawry.  I>urn, 
J.  Process.     Hawk.  b.  2.  c.  4B. 


•c      0.> 

«9  •       ■M_^« 


(b)  Co.  Lit.  128  h.  Bac.  Abr. 
Outlaviry.  Williams,  J.  Out- 
lawrv.     iiurn,  J.  Process. 

(c)  Hawk.  h.  2.  c.  3:3.  s.  27. 
Bac.  Abr.  Outlawry,  D.  Burn. 
J.  Process.  Williauis,  J.  Out- 
lawry. 

{(!)  Co.  Lit.  128  b.  Bac.  A!)i-. 
Outlawry.  4  Bla.  Com.  320. 
Burn,  J.  Process.     Williams,  J. 


Outlawry. 

(e)  4  Bla.  Com.  320. 

(/■)  2  Salk.  494.  Bac.  Abr. 
Outlawry,  D.  4  Bla.  Com.  319. 
4  Burr.  2533.  2549. 

{(j)  Plowd.  541.  4  Burr.  2549. 
Bac.  Abr.  Outlawry,  D.  4  Jila. 
Com.  319.  Williams,  J.  Out- 
lawry.    Burn,  J.  Process. 

(/t)  4  Bla.  Com.  319.  Bac. 
Abr.  Outlawry.  Burn,  J.  Pro- 
cess. ^ViUiams,  J.  Outlawry, 
lidd,  130. 
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of  any  injury  (a),  and  of   serving  on  a  jury  to   try  any  issue  (b).     Punishment 
But  he  may  be  allowed  to  give  evidence  as  a  witness,  though  not     consequences 

.       .  •  /    X  A      J     I  1  11  J  •     ..  "^    OUTLAWRY. 

to  try  as  a  juror  (c).  And  he  may  make  a  will  and  appoint  ex- 
ecutors (d),  by  whom  the  outlawry  may  be  reversed  if  the  pro- 
ceedings are  defective  (e),  and  he  may  sit  in  the  House  of  Com- 
mons, as  a  member.  He  cannot,  however,  become  an  auditor  £  367  ] 
to  take  accounts  (J') ;  or  execute  an  office  in  a  corporation  (g) ; 
or  redeem  goods  which  he  pledged  before  his  outlawry  (A). 

When  the  defendant  is  thus  outlawed,  a  writ  of  capias  utla-  Capias  utlagatuiu 
gatum  may  be  awarded  to  take  him  into  custody  (i) ;  or  a  judge, 
upon  the  certificate  of  the  clerk  of  the  peace,  will  grant  his 
w  arrant  to  apprehend  him  {k) ;  or  if  in  court,  he  may  be  com- 
mitted; but  this  is  discretionary  in  the  court,  and  it  is  more 
usual  to  leave  the  defendant  to  be  taken  under  the  ordinary 
process  (/);  nor  can  the  defendant  be  bailed  upon  application, 
b-efore  he  has  been  taken  under  the  process  (w).  The  writ  of 
capias  utlagatum,  when  issued  from  the  crown  office,  should  be 
delivered  to  the  sheriff,  and,  when  he  returns  it,  be  filed,  to- 
gether with  the  return,  in  the  crown  office,  and  not,  as  in  civil 
proceedings,  with  the  clerk  of  the  exigents  («).  Upon  this  pro- 
cess, any  doors  may  be  broken,  to  apprehend  the  outlaw,  for  he 
who  has  deJied  the  laws  is  no  longer  entitled  to  any  peculiar  pro- 
tection (o).  When  he  is  taken  under  this  writ,  though  the  offence 
be  only  a  misdemeanor,  he   cannot  be  admitted  to  bail  after  con- 


(a)  Co.  Lit,  128.  Bac.  Abr.  Comb.  145.  Bac.  Abr.  Out- 
Outiawry,  D.  3.  Burn,  J.  Pro-  lawry,  D.  4.  Burn,  J.  Pro- 
cess. Williams,  J.  Outlawry.  cess. 

(6)  Co.  Lit.  6.  b.  2  Hale,  155.  (Jt)  1  Bulstr.  29.     Bac.  Abr. 
Hawk.  b.  2.  c.  25.  s.  10.  Hawk.  Outlawry,  D.  4. 
b.  2.   c.  43.  s.   25.     Bac.  Abr.  (<)  See   form,  Burn,  J.  Pro- 
Outlawry,  D.  4.     Burn,  J.  Pro-  cess.   Post,   last  vol. 
cess.  (Jt)  Hand's  Prac.   460,    4G1, 

(c)  Co.  Lit.  6.  b.   Hawk.  b.  2.  where  see  form,   and   post,  last 

0.  40,  s,  107.  vol. 

(rf)  Cro.  Eliz.   575.     Burn,  J.  (/)  4  Burr.  2531. 

Process,  \m)  4  Burr.  2532,  3. 

(c)  I  Leon.   325.       Burn,   J.  («)  3  T,  11.  578.     Hawk.  b.  2. 

Process.  c.  27.  s,  127. 

,     (/)  Co.  Lit.  6.  b.     Bac.  Abr.  (o)  2  Hale,  202,  3.    Williams, 

Outlawry,  D.  4.  J.  Process, 

{rj)  Carth.  109.    I  Show.  288. 
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In  one  instance,  though  the  outlawry  be  perfectly  regular,  its 
consequences  may  be  avoided  ;  thus,  it  is  provided  by  5  &,  6  Edw.  6. 
c.  11.  s.  8.  that  if  a  party  who  has  been  outlawed  for  high  treason, 
shall  within  one  year  yield  himself  to  the  chief  justice,  and  offer  to 
traverse  the  indictment  on  which  he  was  outlawed,  he  shall  be 
admitted  so  to  do,  and  being  acquitted  of  the  indictment,  shall  be 
discharged  of  the  outlawry  ;  and  though  the  party  be  apprehended, 
and  do  not  voluntarily  surrender,  yet  he  may  apply  under  the 
statute  {Ij). 


There  are  also  many  cases  in  which,  even  after  the  defendant 
has  been  actually  taken  and  in  custody  on  the  capias  utiagatum, 
the  outlawry  may  be  reversed  upon  plea  or  writ  of  error.  Thus, 
it  may  be  avoided  for  an  extrinsic  error,  by  plea  or  by  writ  of 
identitate  nominis,  when  a  wrong  person  is  taken  upon  the  subse- 
quent process  (c).  But  where  the  objection  is  not  to  the  identity 
of  the  person,  but  to  some  extrinsic  defect,  as  the  mistake  of  the 
process,  the  mode  of  taking  advantage  of  it  is,  by  writ  of  error  (d) ; 
and  any  one  as  amicus  curiae  may  inform  the  court,  and  the  party 
shall  have  counsel  assigned  to  him  to  take  advantage  of  the 
error  (<?).  The  errors  assigned  are  either  errors  in  fact,  or  tech- 
nical objections  to  the  process.  The  former  are  where  the  de- 
fendant had  a  good  excuse  for  not  appearing,  as  where  he  was  in 
prison,  or  went  beyond  seas  on  his  own  business  before  the  award 
of  the  exigent,  or  even  after  the  exigent  is  awarded  was  sent 
thilher  in  the  service  of  his  majesty,  in  which  cases  the  outlawry 
will  be  reversed  (f).     As  to  the  last  class  of  errors,  it  would  ex- 


2  Stra. 
Dig.    Utlagaty, 


(a)  4  Biirr.  2545. 

(6)  3  Mod.  47,  n.  a. 
824,  5.     Cora. 
C.  1. 

(c)  2  Hale,  207.  Hawk.  b.  2. 
c.  50.  s.  10.  Co.  Lit.  259.  Burr. 
038. 

((/)ld.il.id.  2  Hale,  207.  Fitz. 
Utlagat.  37.  Com.  Dig.  Utla- 
gary.    8cc  form  of  writ  of  error, 


Hand,  484.  Assignment  of  er- 
rors, Hand's  Prac.  477,  480, 
483,  485,  6.  4  T.  R.  531,  533. 
6  T.  R.  575.  Plea  to  assignment, 
4  T.  R.  533.  Hand,  486.  Post, 
last  vol. 

(e)  Hawk.  b.  2.  c.  48.  s.  23. 

(/)  2  Roll.  Abr.  804.  2  Hale, 
208.  Hawk.  b.  2.  c.  50.  s.  0. 
Sec  form  of  record  of  reversal, 
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ceed  the  object  of  this  treatise  to  attempt  a  minute  statement  of  How  outlawry 
them;  it  may  suffice  to  observe,  that  the  least  defects,  even  those      avoided  or 
which  are  cured  by  appearance,  will  be  fatal  in  this  stage  of  the       reversed. 
proceedings  (</).     And  the  defendant  may  also  cause  the  outlawry 
to  be  set  aside,  by  showing  that  he  procured  a  supersedeas  before 
the  fifth  exaction  (6). 

But  in  order  to  obtain  the  writ  of  error,  it  is  necessary  in  case       [     369     ] 
of  treason  or  felony,  that  the  applicant  should  render  himself  into 
custody,  and  come  in  person  to  the  bar  to  pray  it  to  be  allowed 
him  (c).      Though    by  statute  (d),    in   inferior   offences    he    may 
appear  and  obtain  the  writ  by  attorney,  if  the  outlawry  was  before 
conviction  (e) ;    but,  if  after  conviction,  the  defendant   must  be 
present  (f).     Nor  can  a  defendant  after  conviction   be   bailed, 
pending  proceedings  to  reverse  outlawry,  without  the  consent  of 
the  prosecutor  (g).     The  writ  of  error  cannot  be  issued  without 
the  fiat  of  the  attorney-general  (h),  to  obtain  which,  it  seems  to  be 
the  practice,  after  the   defendant  has  been   taken  on    the    capias 
utiagatum,  to  state  a  case  and  have  counsel's  opinion  as  to  the 
ground  of  error,  and  to  lay  the  same,  with  the  proceedings,  before 
the    attorney-general ;    and,   if  he    signifies    his    consent,    then   a 
praecipe  is  framed  and  the  attorney-general's  fiat  is  obtained,  as  in 
case  of  a  writ  of  error  after  judgment  (i).     When   this  is  granted, 
the  record  is  removed,  the  defendant  assigns  the  errors,  for  which 
purpose  the  record  of  outlawry  may  be  read  slow  and  taken  down 


Hand.  Prac.  482.    Post,  last  vol.  making  an  affidavit  to  support  a 

For  grounds  of  reversal  in  civil  motion  to  set  aside  an  outlawry 

cases,  see  Tidd's  Prac.  8th  edit,  against  a  defendant  who  has  not 

130,  7.  appeared,  must  shew  he  is  au- 

(a)  Hawk.  b.  2.   c.  27.  s.  107.  thorized  to    act   for    defendant, 

See  also  Starkie,  Crim.  L.  275  3  Dow,  &  Ry.  55. 

to  281.  (  f)  See  4  Burr.  2539, 2540,  1. 

(6)   Hawk.    b.  2.    c.  40,    s.  1.  3  f.  11.  503.     Hand,  51. 

Bac.  Abr.  Outlawry,  F.  (g)  4  Burr.  2539,  2540,  &c. 

(c)   2    Hale,    209.      4   Burr.  (/*)  4  Burr.  2550.  Hawk.  b.  2. 

2527.  Burn,  J.  Process.  Hand's  c.  50.  s.  13. 

Prac.  50,  I.  (/)  Hand's  Prac.  50,  48,  487, 

(rf)  4  &  5  W.  &  M.  c.  18.  in  note.  4  Burr.  2534.    See  form 

(e)   2    Salk.    49C.       Burn,   J.  of  Prascipe  and   fiat   in   Error, 

Process.    Fortes.  37.    Bac.  Abr.  Hand's   Prac.  4G2.     Post,  last 

Outlawry,  G.    Com,  Dig.  Attor-  vol. 
ney,  B.  0.    It  seems  an  attorney 
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How  OUTLAWRY  in  short  hand,  and  time  for  assigning  error  obtained :  and  a  day  is 

MAY    BE  .  e>         O  5  J 

AVOIDED  OR     then  given  to  the  prosecutor's  counsel  to  reply  {a).     If  the  out- 


REV£RSED. 


lavvry  be  then  reversed,  he  is  restored  to  his  rights;  and  if  it  be 
before  plea,  he  is  compellable  immediately  to  plead  to  the  indict- 
ment or  information  ;  if  after  conviction,  he  shall  receive  the 
sentence  of  the  law  ;  for,  all  the  other  proceedings,  except  only 
[  370  ]  the  process  of  outlawry  for  his  non-appearance,  remain  good  and 
effectual  as  before  (/;).  If  the  indictment  has  been  removed  by 
certiorari  before  conviction,  then  a  procedendo  issues  to  send  back 
the  proceedings  to  the  inferior  court  (c) ;  but  if  after  conviction, 
the  court  immediately  proceed  to  pass  their  sentence  on  the 
defendant  unless  his  counsel  are  successful  in  an  application, 
which  they  are  then  at  liberty  to  make  in  arrest  of  the  judgment, 
for  any  defect  appearing  on  the  record  of  conviction  where  the 
outlawry  was  in  the  King's  Bench,  or  the  court  commit  him  till 
a  future  day  in  the  term,  if  they  wish  for  time  to  consider  of 
the  sentence  (d). 


(«)  2  Hale,  209.  4  Burr.  2527.  405.     5  Mod.  141.     Com.  Dijr. 

Burn,.!.  Process.  Hand's  Prac.  Ullagary,  C.  4.     Burn,  J.  Pro- 

50,  1,484,  487.     See  Record  of  cess.     Williams,  J.  Outhnvry. 

Reversal,  Hand,  482;  and  post,  (c)  See  Hand's  Prac.  48(>,  in 

last  vol.  note  and  page  50,  51,  form  of 

(/>)  L;i\v  of  F.rror,  4.     2  Hale,  procedendo. 

209.     Bac.  Abr.  Oullawrv,  H.  (^d)  Hand's  Prac.  50,  1. 
4  Bla.  Com.  320.     1  Salk^  371. 
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CHAPTER    IX. 


OF  THE  REMOVAL  OF  INVICTMENTS  BY 
CERTIORARI. 

It  is  during  the  various  stages  of  the  process,  that  writs  of 
certiorari  are  most  commonly  obtained,  to  certify  and  remove  the 
indictment,  and  all  the  proceedings  thereon,  into  the  King's 
Bench,  though  they  may  be  issued  at  any  time  previous  to  the 
trial  {a). 

The  writ  of  certiorari  is  an  original  writ,  issuing  out  of  Chan-  Tlie  use  of  a 

,  ,       Certiorari. 

eery  or   the  King's  Bench,  directed   m   the   kmg  s  name   to   llie 

judges  or  officers  of  inferior  courts,  commanding  them  to  return 

the  records  of  a  cause  depending  before  them,  in  order  that  the 

party  may  have  more  sure  and  speedy  justice,  before  him,  or  such 

of  his  justices  as  he  shall  assign,  to  determine  its  merits  (b).     It 

is  frequently  used  in  order  the  better  to  consider  and  determine 

the   validity  of    indictments,    and    proceedings    thereon,    and    to 

prevent  a  partial  and  insufficient  trial,  which  it  is  thought  would 

take   place  in  the  original  jurisdiction  (c).     For,  when  the  pro-       [     372     ] 

ceedings  have  been  removed,  the  trial  will  be  either  at  bar  or  at 

nisi  prius,  by  a  jury  of  the  county  out  of  which  the  indictment  is 

brought  ((/);    and  if  a  fair  and  impartial  trial  cannot  be  had  in 

such  county,  the  court  will,  on  a  suggestion  entered  on  the  record, 

order  it  to  be  tried  in  the  next  adjoining  one  (e).     So  a  special 

jury  may  be  obtained  in  the  superior  court  if),  and  more  time  for 


(a)  4  Bla.  Com.  320.     Hand's  (c)  2  Hale,  2L0.     4  Bla.  Com. 

Prac.  37.  320.     Dick.  Sess.  381. 

ib)  Fitz.  Nat.  Brev.  245,  A.  (J)  4  Bla.  Com.  320,  1. 

Bac.  Abr.  Certiorari,  A.     Com.  {e)  3  Burr.  1330.    CT.  R.  100. 

Dig. Certiorari,  A.  1.     Burn,  J.  (/)5T.  11.  G20. 
Certiorari.     Williams,    J.   Cer- 
tiorari. 
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expeditiously  than  in  the  inrenor  court  (a).  It  may  also  be  requi- 
site to  issue  process  of  outlawry  against  the  defendant  in  those 
places  where  the  justice's  authority  does  not  extend,  but  where 
the  writ  of  the  court  of  King's  Bench  can  reach  him,  as  we  have 
seen,  that  court  may  issue  process  in  any  part  of  the  kingdom  (b). 
Thus  it  seems  to  be  absolutely  necessary,  where  the  offender  has 
escaped  from  the  county  in  which  he  committed  the  offence, 
before  any  process  is  issued  against  him  ;  for,  though  a  magis- 
trate's warrant  may  be  backed  into  any  other  county,  yet  it  may  be 
uncertain  in  what  county  he  maybe;  and  every  difficulty  is  ob- 
viated by  removing  the  proceeding  into  the  supreme  court  of 
criminal  jurisdiction  (c).  And,  in  case  of  felony,  if  after  the 
removal  and  the  issuing  process,  the  defendant  come  in  upon  the 
exigent,  the  King's  Bench  will  grant  a  procedendo,  by  which  the 
record  may  be  carried  back  to  the  place  where  the  indictment  was 
taken  (d).  So  that,  by  this  means,  effectual  process  is  obtained, 
and  a  trial,  in  the  most  convenient  place,  secured  to  the  pro- 
secutor :  so  after  a  special  verdict  on  an  indictment  at  the  Old 
[  373  ]  Bailey,  for  murder,  the  proceeding  may  be  removed  by  certiorari, 
in  order  to  obtain  the  opinion  of  the  superior  court  (e). 

On  the  part  of  the  defendant  too  this  writ  may  frequently  be 
advantageous ;  as  for  the  purpose  of  obtaining  the  judgment  of 
the  court  as  to  the  validity  of  the  proceedings,  and  to  have  a 
decision  of  the  superior  court  on  a  demurrer  if)'  So  also  to 
enable  the  defendant  to  plead  his  Majesty's  pardon  (g).  So  also 
where  the  defendant  is  a  public  officer,  and  his  attendance  is 
necessary  where  he  resides  (A),  this  will  be  desirable.  It  may  also 
be  desirable  where  he  is  indicted  at  the  assizes  for  a  nuisance,  in 
order  to  compel  a  view  of  the  premises,  so  as  to  enable  him  to 
shape  his  defence,  which  he  cannot  obtain  from  the  judges  in  the 
country,   without  the   prosecutor's   consent  (i).     Another  ground 


(a)  5  T.  R.  G26.  (e)  2  Ld.  Raym.  1577. 

lb)  Ante,  342.  349.     5  T,  R.  (/)  Hand,  40.     Cowp.  4«0. 

478.   503.   505.      2   Ilalc,   210.  (r/)  2  Hale,  210.     4  Bla.  Com. 

4Bla.  Com.  320,1.    Dick.  Sess.  320.     Dick.  Sess.  381. 
381.     Hand's  Prac.  4G.  (/t)  1  Chit.  Rep.  571,  notes. 

(c)  5  T.  R.  503.  (i)  1  Sess.  Cas.  180.     2  Bar- 

{(l)  G  Hen.  8.  c.  G.  5  T.  R.  478.  nard,  214. 
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for  desiring  this  writ  on  the  part  of  the  defendant  may  be,  that  an    The  use  of  a 

.       .  -11  CERTIORARI. 

inferior  court  cannot,  in  crnmnal  cases,  grant  a  new  trial  upon  the 
merits,  but  only  for  irregularity  in  the  formal  proceedings,  and  this 
advantage  may  be  gained  by  the  removal  (a).  So  if  after  a  ver- 
dict against  the  defendant  at  the  assizes,  if  the  judge  entertain 
doubts  as  to  the  nature  of  the  offence,  the  defendant  may  be 
brought  up  by  habeas  corpus,  and  committed  to  Newgate,  and  the 
indictment  removed  into  the  King's  Bench  by  certiorari,  for  the 
opinion  of  the  court  {b).  If,  however,  the  defendant  be  out  on 
bail,  and  the  proceedings  be  removed  at  the  instance  of  the  pro- 
secutor, it  seems  that  the  original  recognizances  will  be  dis- 
charged (r).  But  he  may  be  compelled  to  put  in  fresh  bail, 
before  the  higher  tribunal,  in  the  manner  hereafter  noticed  (d). 

We  will  now  proceed  to  examine  from  and  to  what  court  this 
\vrit  lies — what    indictments   are   thus  removable,  by  whom,  and 
what  discretion    the   courts   exercise — the  time  and  mode  of  the        [     S74     ] 
application — the  form  of  the  writ  itself — the  return  made  to  it, 
and  its  general  effect  on  the  proceedings. 

It  is  agreed  that  the  court  of  King's  Bench  having  a  general  Frdm,  and  fo, 
.    ,       ,  „  .......  ,   what  courts   it 

supermtendancy  over  ail  courts  or  interjor  jurisdiction,  may  award  Hq^. 

a  certiorari  to  remove  the  proceedings  from  any  of  them,  except 
some  particular  statute  or  charter  invest  them  with  absolute  judi- 
cature (e).  And  where  a  statute  does  not  expressly  take  away  a 
certiorari,  and  direct  that  "  no  certiorari  shall  issue,"  the  court 
will  grant  one  (f),  the  writ  of  certiorari  being  considered  as  be- 
neficial to  the  subject  (g).  And  even  where  it  expressly  takes  it 
away,  this  does  not  extend  to  the  crown  (h).  And  when  taken 
away  on  an  indictment  for  a  particular  crime,  as  for  false  pre- 
tences, and  the  prosecutor  in  his  indictment  includes  counts  for 


(a)13East,416,  n.  b.    2  Salk.  (e)  Hawk.  b.  2.    c.  27.    s.  22. 

650.    7  Mod.  85,  n.  a.    1  Dougl.  Bac.  Abr.  Certiorari,  B.    Cartb. 

380,     1  Stra.   113,   392.     Fost.  494.     12  Mod,  386.     Com,  Dig. 

198.     Sayer,  202.  Certiorari,  A.  1. 

(6)  Bep.  temp.  Hardw.  371.  {f)2  Burr.  1040. 

1  Salk.  149.     IJawk.  b.2.  c.  27.  (Vy)  8  T.  R.  543,  4.  580.     Bac. 

s.  31.     Burn,  J.  Certiorari,  I.  Abr.  Certiorari,  £.    1  Bla,  Rep. 

(c)  2  Leach,  5G0.  233. 

(d)  Hand's  Prac.  43.  (//,)  2  Chit,  Jiep.  13(;. 

Vol.  I.                               A  A 
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From  and  to    conspiracy,  the  defendant  is  not  precluded  from  removing  by  cer- 

AVHIT    COURTS  •  -    ,  .  , 

IT  LIES.  tiorari  (rt).     And  altliougli  the  Conventicle  Act  (22  Car.  2.  c.  1.) 

enacted,  that  ''  no  other  court  whatever  should  intermeddle  with 
any  causes  of  appeal  upon  that  act,  but  that  they  should  be  jinaUy 
determined  in  the  quarter  sessions  only,  yet  it  was  decided  that 
the  court  of  King's  Bench  was  not  ousted  of  its  right  by  cer- 
tiorari {b).  And  where  a  new  jurisdiction  is  created,  to  proceed 
according  to  the  course  of  common  law,  it  is  always  implied  it 
shall  be  liable  to  such  removal  (c).  But  where  a  new  special 
jurisdiction  is  to  decide  according  to  other  rules,  the  iniplication 
will  not  include  it  {d).  We  shall  presently  see  in  what  cases  the 
power  of  the  superior  court  is  modified  by  act  of  parliament  (e). 
Certiorari  lies  to  justices  of  oyer  and  terminer  and  gaol  deli- 
very (y),  not  excepting  the  Old  Bailey  (g) ;  to  justices  of  the 
peace,  even  where  they  are  empowered  by  statute  finally  to  hear 
and  determir>e  (//) ;  to  the  college  of  physicians,  having  special 
power  to  try  offences  by  mal-praclice  (?) ;  to  the  courts  of  session 
in  Wales  and  the  counties  palatine  (A);  and  it  seems  to  be  the 
better  opinion  that  the  Cinque  Ports,  in  criminal  cases,  are  not 
exempted  from  this  requisition  (/).  It  lies  also  to  the  assizes  at 
Durham  (m);  the  town  of  Berwick  upon  Tweed  (//);  the  city  of 
London,  notwithstanding  its  ancient  charters  (o);  to  the  city  of 
Rochester  (^) ;    to   a   court   leet   to    remove    a    presentment    for 


(a)  Rex  V.Godfrey  and  others, 
MSS.  Trinity  Term,  1825. 

(/>)  2  Burr.  1040. 

(c)  8  T.  R.  .54:),  h\X.  1  Lord 
Ruym.40'y.580.  Bau.  Abr. Cer- 
tiorari, E.     1   !^la.  Rep.  2ai.3. 

{d)  (Jowp.  524. 

(c)  Post,  370'. 

(/)  1  Salk.  141.  Bac.  Abr. 
Certiorari,  B.  Hawk.  b.  2.  c.  27. 
S.23.  Coni.  Dijj. Certiorari,  A.  1. 

{())  2  8tra.  1049.  2  Ld.  Raym. 
1577. 

(//)  3  Mod.  94,  5.  Com.  Dig. 
Certiorari,  A.  1.  Hawk.  b.  2. 
c.  27.  s.  23.  Bac.  Abr.  Cer- 
tiorari, B. 

(0  I  Salk.'l44,  5.  396.  Hawk. 
b.  2.  c.  27.  s.  23.  Bac.  Abr, 
Certiorari,  B.  Co?n.  Dig.  Cer- 
tiorari, A.  1.     4  Burr.  2450. 


{k)  Cro.  Jac.  284.  3  T.  R.  057. 
Cro.  Car.  331,  2.  2  Slra.  704. 
Dougl.  751.  Gilb.  Rep.  160. 
Ha«k.  b.  2.  c.  27.  s.  23,  25. 
Bac.  Abr.  Certiorari,  B.  Com, 
Dig.  Certiorari,  A.l. 

(/)  Hawk.  b.  2.  c.  27.  s.  24. 
Com.  ]>ig.  Certiorari,  A.  1.  ('ro. 
Car.  252,  3,  264.  291.  Bac.  Abr. 
Certiorari,  B. 

(/«)  2  Barnard,  177.  Bac.  Abr. 
Certiorari,  B. 

(r?)  2  Burr.  857.  Com.  Dig. 
Certiorari,  A.  I.  Bac.  Abr.  Cer- 
tiorari, 1>.  Hawk.  b.  2.  c.  27. 
s.  25. 

(o)  1  Burr.  386.  Com.  Dig. 
Certiorari,  A.  1.  Kawk.  b,  2. 
c.  27.  s.  26.  Bac.  Abr.  Cer- 
tiorari, H. 

(p)  4  M.  «&  S.  442. 
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keeping  a  disorderly  house  (a) ;    and,  generally,  to  every  part  of    From  anu  to 
his  Majesty's  dominions  (/;). 


WHAT    COURTS 
IT    MES. 


Where  an  indictment  is  found  against  a  peer,  it  lies  also  to  trans-  [  375  j 
niit  and  certify  the  proceedings  into  the  high  court  of  Parliament, 
or  into  the  court  of  the  Lord  High  Steward  of  Great  Britain, 
that  the  defendant  may  claim  his  privilege  of  trial  by  his  peers  (c). 
And  where  particular  courts  have  exclusive  jurisdiction,  the  indict- 
ments must  be  delivered  upon  challenge  and  claim  of  cognizance 
to  those  courts,  to  be  there  respectively  determined  (r/).  The 
writ  of  certiorari  is  generally  to  be  returned  into  the  court  of 
King's  Bench,  in  order  that  the  issue  may  be  tried  at  bar  or  nisi 
prius  (e). 

A  writ  of  certiorari  lies    to   remove  all   judicial   proceedings,   Wliat  kind  of 
except  where  otherwise  directed  by  the  express  provisions  of  some   bc^^r^moved™^^ 
particular   statute  (y*);    and   even  where  a  statute   takes    away  a        [     370     ] 
certiorari,  it   does  not  extend   to   the  crown  (g).     A  presentment 
at  a  court  leet  for  a  nuisance  Qi),  and  an  information  at  the  quarter 
sessions,  for  exercising  a  trade  without  having   served  an  appren- 
ticeship (?'),    are    removable    by  this   writ.       So    is   an   indictment 
found   at    the    quarter  sessions,    upon   statute  51  Geo.  3.  c.  155. 
s.  12,  for   disturbing   a   religious    assembly,    removable   into   the 
King's  Bench,    before    trial,  by  certiorari  (A:).       But   a    certiorari 
does  not  lie  to  remove  other   than  judicial  acts;  therefore  it  does 
not  lie    to   remove  a  mere  order  of  court  or  warrant  of  a  magis- 
trate (/). 

The  power  of  the  superior  court  is,  however,  modified  in  cer- 
tain cases  by  act  of  parliament.     Thus  by  I  2c  2  P.  &  M.  c.  13, 

(«)  Cowp.  458,  9.  Prac.  37. 

(b)  2  Burr.  857.  Com.  Dig.  (/)8T.  n.  .543,  4.  1  Lord 
Certiorari,  A.  1.  Bac.Abr.  Cer-  Raym.  4G9.  580.  Kac.  A\n\ 
tiorari,  B.  Certiorari,    E.       Burn.  J.   Cer- 

(c)  1  Leach,  14G.  Post.  1.  tiorari,  L  1  Bla.  Rep.  2;}1. '230. 
4Bla.  Com.  321.  (r,)  2  Chit.  liep.  13G.     5  T.  R, 

(rf)  4  Bla.  Com.  321.  542.  G2(». 

(e)Hawk.    b.  2.    c.  27.    s.  1.  (A)  Cowp.  458. 

Com.    Dig.     Certiorari,     A.   1.  (i)  Cowp.  36f). 

Bac.  Abr.  Certiorari,  A.    4  Bla.  {k)  4  M.  &:  S.  508. 

Com.  320.     Burn,  J.  Certiorari.  (/)  Cald.  309.     Say.  G, 

Williams,  J.  Certiorari.    Hand's 

A  A  2 
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What  kind      no  writ  of  certiorari  can  be  granted  to   remove  any  prisoner,  or 

OF   PKOCEEDINGS  .  .  . 

MAY  BE         recognizance,  unless  signed  with  the    proper  hand    of  the   chief 
justice;  or,  if  he    be   absent,  of  one  of  the  judges  of  the  court 
from  which  it  is  awarded.     And  by  5  W.  &,  M.  c.  1 1,  no  certiorari 
can  be  granted  in  term  time,  to  remove  any  indictment  from  the 
sessions  before    trial,  but   upon  motion   and   rule  in  open  court, 
though   it   may  be  issued   by  any  single  judge   in  vacation.      Ac- 
cording to  12  Car.  2.  c.  23.  s.  35,  proceedings  relating  to  the  ex- 
cise, before  justices    of  the   peace,    cannot   be  removed   by  cer- 
tiorari ;    and   the   same    provision   is,  by  other   acts,  extended    to 
the  revenue  (a).     So  also  no  proceedings  upon  the  statute  for  the 
recovery  of  small  tithes,  before  justices,  can  be  thus  superseded, 
[     377     ]     unless  the   title  to  the   tithes  come  in   question  {h).     I'he  general 
highway  act  (c)  directs,   that  no  indictment   for   offences   thereby 
created,  shall  be  removed  from  the  county  where  the  cause  arose, 
until   after    traverse,  except  where    the   obligation    to   repair  the 
highways  is  disputed,  and    it  is    afterwards  provided  in  the  same 
act,  that   no  certiorari  shall    abate   any  proceedings   taken  under 
it  (d).     And   by  1  Anne,  c.   18.  s.  5,  no  indictment  for  the  non- 
repair of  a  bridge,  can   be  removed  by  the  defendant  by  certiorari 
from   the   county  in  which  the  defective  bridge  is  situated,  if  the 
proceeding  be  against  the  county  nt  large  (e).      So  by  the   statute 
25  Geo.  2.  c.  SG.  s.  10,    no  indictment  for  keeping  a  disorderly 
house  is  removeable(y),   and  there  is  a  similar  provision  in  the 
statute  30  Geo.  2.  c.  24.  s.  20,  against  obtaining  money  or  goods 
by  false  pretences  (g).     But  these  acts  apply  only  to  writs  of  cer- 
tiorari on  the  part  of  tiie   defendants,  and,  therefore,  the  crown 
and  a   private  prosecutor   may  still  obtain  them  without  affidavit 
or   recognizance,  unless    expressly  prohibited  by   particular   sta- 
tute (//);  and  where  a  magistrate's  presentment  of  an  highway  was 


(ff)  Bac.  Abr.  Certiorari,  E.  (c)  6  T.  R.  194.      3  B.  &  P. 

(b)  7  .^  a  W.  3.  c.  G.  354.     2  Stra.  900.      5  W.  &  M. 

(c)  13  Geo.  3.    c.  78.    s.  24.  c.  11.  s.G. 

5  W.  &  M.    c.  1 L.  s.  (5.      Cowp.  (  ^)  5  T.  R.  G2G. 

78.     5T.  R.  G2G,  7.  (fj)  Cowp.  24.      2  T.  R.  472. 

((/)  Section  80.      The  right  to  5  T.  R.  627. 

repair  the  highway  may  come  in  (//)  5T.  R.  026.      GT.  R.  194. 

f|ncstioM,    so    as   to    entitle    the  3  B.  &  P.  354.      2    Stra.    000. 

pjiiish  to  remove  the  indictment  1209.     Cowp.  78.     I  Enst,  305. 

by  certiorari,  though  the  parish  15  East,  337.      Bac.  Abr.  Cer- 

plead  not  guilty  only,  3  M.  Sc  S.  tiorari,  £.  and  see   2  Chit.  Rep. 

4G5.                             '  13G. 
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REMOVED. 


removed   at  the  instance  of  a  third   person,  but  with    the  con-      What  kind 
currence  of  the  magistrate,  the    court   refused  to  quash  the  cer- 
tiorari (a).     We  shall  hereafter  see  at  what  time  the  writ  may  be 
applied  for. 

The  writ  of  certiorari  is  demandable,  of  absolute  right,  only  r  3^3  1 
by  the  kino:  himself,  and  to  him  the  court  is  bound  to  grant  it(Z»).  "^^  whom  and  ou 
And,  therefore,  when  it  is  applied  for  by  the  attorney-general,  or  granted, 
other  officer  of  the  crown,  either  as  a  prosecutor,  or  when  he 
takes  up  the  defence  of  the  party  indicted,  on  account  of  his  being 
an  officer  of  the  crown,  or  for  some  other  reason,  it  must  issue 
as  a  matter  of  course,  and  the  court  has  no  discretion  to  ex- 
ercise (c) ;  and  even  where  a  statute  takes  away  the  certiorari,  it 
does  not  extend  to  the  crown  {d).  But  when  the  king's  name  is 
only  used  by  a  private  prosecutor,  a  material  distinclion  arises  ; 
for  though  the  writ  is  usually  awarded  as  a  matter  of  course,  even 
from  the  Old  Bailey  (e),  it  is  in  the  power  of  the  judges  to  re- 
fuse it,  or  award  a  procedendo,  if  cause  be  shown  why  it  ought 
not  to  have  been  issued  (f).  And  when  it  is  applied  for  on  the 
part  of  the  defendant,  the  court  will  never  grant  it  unless  he 
show  strong  reason  for  the  removal,  a  practice  which  has  pre- 
vailed since  the  time  of  Charles  2  ig). 

It  is,  therefore,  in  the  case  of  applications,  on  the  part  of  the 
defendant,  that  the  court  are  most  frequently  called  upon  to 
exercise  that  discretion,  with  which,  in  all  cases,  except  where 
the  crown  itself  is  concerned,  they  are  invested.  And  in  the  [  371)  ] 
exercise  of  this  discretion,  they  seldom  grant  the  writ  of  cer- 
tiorari at  the   request   of  the  defendant,  when  the   offence  charged 


(a)  2  T.  11.  2(50. 

{b)  4  Burr.  2458.  2  T.  R.  89. 
Hawk.  b.  2.  c.  27.  s.  27.  1  East, 
303,  n.  d.  Hand's  Prac.  37. 
Dick.  Sess.382. 

(c)  Id.  ibid.  4  Burr.  2458. 
I  East,  303,  n.  d.  Band's  Prac. 
37.  Rex  V.  Thomas,  Mich. 
Term,   1815. 

(d)  2  Chit.  Rep.  1.36. 

(e)  Cases  ia  K.  B.  38. 

( /■)  4  Burr.  2158.  2  ]>urr.  752. 
1  East,  21)8.      Hand's  Friic.  37. 


Hawk.  b.  2.  c.  27.  s.  27.  Dick. 
Sess.  381.  2  T.  R.  2G0.  See 
1  Kenyou's  Rep.  135,  where 
the  king's  attorney-general  con- 
sented to,  and  actually  made 
the  motion  for  a  certiorari  ou 
behalf  of  the  defendant. 

(g)  2  T.  R.  89.  4  Burr.  245,;. 
2458.  Hawk.  b.  2.  c.  27.  s.  27. 
Hand's  Prac.  37,  8.  Burn,  J. 
Certiorari,  1.  Williams,  J.  Cer- 
tiorari, 11.     Ante,  375. 
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To  WHOM      against  him  is  serious,  and  particularly  affecting  the  public.     Thus 
GKouNus        they  generally  refuse  to   remove  an   indictment  for  forgery,  or  any 
CHANTED.       heinous   misdemeanor,  because    the    delay  tends  to  discourage,  if 
not  wholly  to   defeat  the   prosecution  (a).     So    they  are  still  more 
reluctant   to  grant   these   applications  without   the  assent   of  the 
prosecutor,   when  they  are   made   to  remove  proceedings   before 
justices  of  assize  or  gaol  delivery  {b),  or  from  the  Old  Bailey,  or 
from    the    Middlesex    sessions,    or    any  other    court  where    any 
of  the  judges  preside  (c).      Therefore   the  removal   of  an  indict- 
ment for  felony  from  Hicks's  Hall,  which  is  before  the  justices,  as 
justices  of  oyer  and  terminer,  was  refused,  without  the  concurrence 
of  the  parly  by  whom  it  was  preferred  (d).     And  where  there  are 
several  defendants,  all  must   concur  in  the  application  (e).      The 
court  of  King's  Bench  have  repeatedly  declined  to   issue  the  writ 
to  judges  at    the   assizes  (/).     And  the  court  will  not,  in  general, 
at  the    instance    of   a  defendant,    grant   a   certiorari    to    remove 
proceedings   from    any  of   the   higher  jurisdictions,    as   from  the 
assizes,  without  very  strong   grounds   being  produced  for  the  ap- 
plication (g).     Thus    a   certiorari  will  not    be  granted  to  remove 
an  indictment  from  the  Oid  Bailey,  on  the  ground  that  the  defen- 
dant is  a  person  of  fortune  and  character,  and  ought  not  to  be  tried 
with  common  malefactors (/;),  because  judges  sit  there,   and  there 
can  be   no   fear  of  partiality  or  want  of  skill  (i) ;    and  the   court 
will  not,  at  the  instance  of  defendant,  grant   the  writ   to   remove 
an  indictment   from   the   sessions,  on   an  affidavit    that    it    is    an 
lumsual  proceeding,  and    that    defendant   is    advised    that    several 
matters  of  law,  of  the  greatest   importance,   will  arise  upon  the 
trial,  and  diat   it  is   ht  and   proper  it  should  be   tried  before  per- 


(o)  1    Sid.    51.      2  Stra.   717.  Prac.  37.     Ante,  S7-3. 

Hawk.   1). -2.  C.-27.  s. -iM.     l>ac.  (t/)  Cowp.  2!«.     3  Burr.  14G2. 

Abr.  Ctrtiorari.  A.       Burn,   J.  (t)  2  Chit.  Rep.  130. 

Perjury  and  Subornation,  III.  (/)  2  Stra.  1202.    1  Sess.  Ca. 

Id.  Certiorari,  I.  323.      Dick.  Soss.  381. 

{b)  1  Kenyon's  Ptep.  135.  (g)  1  Salk.  144. 

(c)  1  Salk.  144.       1  Sess.  Cas.  (h)  1  Sess.  Cases,    314.    315. 

314,  315.  321.  323.     Burr.  877.  2  Stra.  710,  17. 

1202.     Bop.  temp.  IJardu.  3(>0.  (/)  1  Sess.  Cases,  321.       Rep. 

370.      C;as.  K.   B.  38.       1  Stra.  temp.  Hardw.  309.   370.      Cas. 

580.      2  Stra.  717.   1040.1202.  K.    B.   38.       2    Barnard,   447. 

2  Barnard,  447.     CiU).  Rep.  13.  Gilb.  Rep.  13.     Com.  Dig.  Cer- 

Coui.  Dig.  Certiorari,  D.  Hand's  tiorari,  D. 
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sons  learned  in  the  law  (o);  and  it  Is  not   a  sufficient  ground  for 
issuing  a  certiorari    that   prejudices  exist  against   the  defendant, 
unless   there  is  some  prejudice  in  ihe  court  below  (6).     But,  if 
it  be  shewn  that  there  is  a  probability  of  partiality  or  unfairness  in 
the  trial,  the  certiorari  will  be   awarded  even   to  these  courts  (c). 
Thus,  if  the  prosecutor's  attorney  be   under-sheriff,  and  attended 
the  grand  jury  at  the  time  of  finding  the  bill,    the  writ  will   be 
granted  (</).     So,  if  a  defendant,  indicted  at  the  Old  Bailey,  show 
that  there  is  a  partiality  and    prejudice    against  him  m  the   lord 
mayor  and  aldermen  (e).     So  if  the  evidence   of  probable  unfair- 
ness be  strong,  the  court  will  award  a  writ  into  Wales,  in  order 
to  remove  the  proceedings  (/).     And  if  the  prosecution  appear  to 
rest  on  slight  foundation,  or  it   be  doubtful  whether  in  point   of 
law  it  be   sustainable,  and   the  defendant's  general  character  be 
good  (g),  or  if  the   prosecution  seem    to  originate  in   malice  (A), 
or  where    there  has    been  vexatious  delay,  and    by  reason  of  the 
absence  of  the  judges,  a  trial  has  not  been  obtained  (i),  the  court 
will  allow  a  certiorari.     So,  if  the    prosecutor  put  the  defendant 
to   unnecessary  delay  and   expence,   and   harass  him  by  continuing 
the  proceedings,  without  bringing  the  matter  to  trial,  the  certio- 
rari  will  be   awarded  (/c).     So   even  after   conviction,  if  weighty 
objections   be  taken  to   the   proceedings,  or   a    special  verdict  be 
taken,  they  may  be  removed  for  the  consideration   of  a    superior 
tribunal  (/).     Where  the   bill   is  preferred  within  a   private  juris- 
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(a)  1  Chit.  Rep.  571. 

{(j)  1  Chit.  Rep.  571,  notes. 

(c)  2  Stra.704.  2  Ld.  Raym. 
1452.  4  T,  R.  499.  1  Salk. 
150.  Bac.  Abr.  Certiorari,  A. 
Burn,  J.  Certiorari,  I.  Wil- 
liams, J.  Certiorari,  II.  3  B.  & 
A.  44.  See  a  case  where  in  an 
indictment  for  murder  it  was 
refused,  3  D.  &  R.  301. 

(rf)  2Stra.  10G8.  1  Stra.  580. 
Bac.  Abr.  Certiorari,  A.  Wil- 
liams, J.  Certiorari,  II. 

(e)  1  Salk.  150. 

(/■)2Stra.  704. 

(fj)  1  Stra.  549.  1  Salk.  151. 
Bac.  Abr.  Certiorari,  A.  Wil- 
liams, J.  Certiorari,  II. 

(/<)  1  Barnard,  41.     Bac,  Abr. 


Certiorari,  A.  Williams,  J. 
Certiorari,  II. 

(i)  2  Stra.  1049.  Rep.  temp. 
Hardw.  370.  2  Barnard,  447. 
Hawk.  b.  2.  c.  27.  s.  28. 

(k)  2  Stra.  1049.  Hawk.  b.  2. 
c,  27.  s.  28.  Com.  Dig.  Cer- 
tiorari, D. 

(/)  1  Barnard,  415.  Hawk. 
b.  2.  c,  27.  s.  27.  Bac.  Abr. 
Certiorari,  A.  2  Lord  Rayni. 
1574.  In  a  case  after  convic- 
tion, for  selling  with  other  than 
the  Winchester  bushel,  a  cer- 
tiorari was  allowed,  on  the 
ground  of  the  vendee  having 
been  rejected  as  a  competent 
witness,  2  Chit.  Rep.  137. 
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diction,  it  may  be  thus  transferred  to  the  body  of  the  county  for 
trial  (a).  And,  in  case  of  a  nuisance,  where  it  is  necessary  to 
the  defendant  to  have  a  view  of  the  premises,  the  court  will  allow 
him  a  certiorari  for  the  purpose,  upon  affidavit  that  he  cannot 
otherwise  obtain  it  (b) ;  and  where  the  defendant  was  a  public 
officer  (a  deputy  register),  and  his  personal  attendance  was  daily 
necessary,  the  court  granted  a  certiorari  to  remove  an  indictment 
from  the  Old  Bailey  to  Gloucester  where  the  defendant  re- 
sided (c) ;  and  there  may  be  other  grounds  for  inducing  the  court 
to  iiiterfere. 


Of  the  time  when 
tlie  application 
should  be  made. 


[    381    ] 


The  proper  time  for  either  party  to  apply  for  a  certiorari,  is 
before  issue  has  been  joined  on  the  indictment  {d).  For  unless 
some  special  cause  be  shown,  it  will  not  be  granted  after  verdict, 
though  it  be  suggested  that  it  will  appear  from  the  judge's  report, 
that  the  verdict  was  against  evidence  and  his  direction  (e).  But  where 
there  has  been  a  special  verdict  even  at  the  Old  Bailey,  it  may  be 
removed,  in  order  to  be  argued,  and  more  solemnly  decided  in  the 
superior  court  (/ );  however,  though  there  are  instances  of  the 
removal  of  indictments  by  this  method  between  verdict  and  judg- 
ment, in  order  that  the  King's  Bench  may  give  the  judgment, 
for  greater  example,  yet  the  court,  in  general,  discourage  such 
applications,  leaving  the  defendant,  if  he  have  any  objection  to  the 
indictment  itself,  to  bring  a  writ  of  error  after  judgment  (g) ;  and 
we  have  seen  that  after  the  defendant  has  confessed  the  indict- 
ment, even  the  prosecutor  cannot  remove  same  (h).  Indeed  the 
courts  have  refused  to  grant  it  after  the  swearing  of  the  jury  («), 
but  the  interval  between  the  ilnding  of  the  verdict,  and  the  judg- 
ment is  regarded  as  particularly  unfavourable  for  the  purpose, 
because  the  court  who  are  called  upon  to  pronounce  sentence  have 


(«)  2  JJarnard,  7. 

(6)  i  Barnard,  214.  1  Sess. 
Cas.  180.     Ante,  373. 

{<:)  I  Chit.  liep.  571,  notes. 

id)  Jlawk.  b.  2.  c.  27.  s.  30. 
4  Bla.  Com.  321.  Burn,  J.  Cer- 
tiorari, 1.  Williams,  J,  Certio- 
rari, 1 1. 

(e)7T.  R.  373.  1  Salk.  149. 
Carth.6.  13  East,  411.  6  Mod. 
17.     Hawk.  b.  2.    c.  27.    s.  31. 


Bac.  Abr.Certiorari, A.  Burn,  J. 
Certiorari,  I.  Williams,  J.  Cer- 
tiorari, 11.  2  Chit.  Kep.  137. 
Ante,  3H0,  n.  (1). 

( /)  2  Ld.  Ray ni.  1574.  Hawk, 
b.  2.  c.  27.  s.  31. 

((j)  ()  'i\  R.  145.  Rep.  temp. 
11  aril w.  371.     2  Ld.  Raym.  y33. 

(/«)  2  Burr.  752. 

(i)  1  Sess.  Cas.  313,19.  Cornb. 
391. 
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not  heard  the  witnesses  by  which  the  charge  is  supported  (a).     It     Of  ^he^^^^^ 
is  for  this  reason  that  a  certiorari  will  not  lie   to  the  sessions  to      applicatipn 

.       .  _  .      ,  I      r  •       I  ..         U  SHOULD    BE 

remove   a  conviction  for  a  misdemeanor  before  judgment  where  made. 

the  punishment  is  discretionary,  but  it  may  be  obtained  where  the 
penalty  is  certain,  and,  therefore,  no  circumstances  disclosed  in  the 
trial  can  affect  the  severity  of  the  sentence  (b).  In  all  cases  it 
seems  the  application  should  be  made  time  enough,  for  the  trial 
to  take  place  at  the  next  holding  of  the  court  in  which  it  is  the 
object  to  have  it  heard  (c).  If  it  should  have  been  neglected  until 
after  judgment  in  the  inferior  court,  the  only  regular  mode  of  re- 
moving the  proceeding  is  by  writ  of  error,  upon  which  advantage 
can  only  be  taken  of  defects  apparent  on  the  face  of  the  indict- 
ment or  other  proceedings  {d). 

The  mode  of  applying  for  the  writ  of  certiorari  in  general,  on  Mode  of  applying 

,        ,    ,  I    1      •  I   X-  foi"   certiorari  by 

the  part  of  the  defendant,  is  regulated  by  several  legislative  pro-  ^he  defendant. 

visions  (e).     It  is,  in  the  first  place,  by  the  13  Geo.  2.  c.  18.  s.  5.       [     ^82     ] 

in    the   case    of    convictions,   orders,    and    summary  proceedings, 

necessary  to  give  six  days  notice   in  writing   of  the  intention  to 

apply  for  the  writ  to  the  justices  before  whom  the  prosecution  was 

originally  commenced  (f) ;  but  this  act  has  been  holden  to  apply 

only  to  summary  proceedings,  and  not  to  extend  to  indictments  (g). 

In  order  to  remove  an  indictment,  the  defendant  must  make  an 


(a)  2  Stra.  12-28.    1  Salk.  149.  that  the  writ  had  issued  so  late. 

Hawk.  b.  2.  c.  27.  s.  31.  that  there  was  not  time  to  try  it 

(i»)  13  East,  414,    u.     1  Salk.  at  the  assizes,  and  an  order  was 

149,  made  for  a  procedendo. 

(J)   In   the   King  V.  Perkins,  (ri)  7  T.  R.  373.     1  East,  302. 

where  an  indictment  for  a  nui-  See  1  B.  &  C.  142.    2  Dow.  &: 

sance  to  a  highway  was    found  lly.  20G.  209,  S.  C.  fully  esta- 

at  the  Spring  Assizes,  1819,  and  blishing  this  point, 

the   defendant  traversed  at  the  (e)  21  Jac.  1.    c.  8.    s.  6,  7. 

Summer  Assizes,    and    on    the  5W.  &M.  c.ll.     8  &  9  W.  3. 

last  day  of  Hilary  Term,  1820,  c.  33.  5  Geo.  2.  c.  19.  13  Geo.  2. 

moved  for  and  obtained  a  cer-  c,  18,  s.  5. 

tiorari  into  the  King's  Bench.  A  (/)  Williams,J.  Certiorari,V  f. 

summons    was    taken    out,    re-  Cro.  C.  C.  299,  8th  edit.     Dick, 

turnable  before  Abbott,  C.  J.  to  Sess.  391.* 

shew  cause  why  a    procedendo  (f/)  1  East,  298.  304,  5. 
should  not  issue,  on  the  ground 

*  Tlie  six  monllis  must  be  compnted  from  the  date  of  the  ronviction,  4T.  R. 
231.  See  5  T.  ii.  "279,  that  the  six  days  nolicc  should  he^i;iveii.  The  uoUcc 
must  stale  tlie  uame  of  the  party  applying  for  the  writ,  1  D.  6:  A.  2i;D. 
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behalf  of  a  revenue  officer,  or  other  defendant,  in  which  case  no 
affidavit  will  be  requisite  {b).  But  where  the  attorney-general 
moved  on  behalf  of  defendant  for  a  certiorari  to  remove  an  in- 
dictment, relating  to  the  stopping  up  a  highway,  it  was  considered 
necessary  that  an  affidavit  should  be  made,  according  to  the 
3  W.  &,  M.  c.  12.  that  the  freehold  came  in  question  (c).  The 
affidavit  should  be  entitled  only  "  In  the  King's  Bench,"  and  not 
in  the  name  of  ihe  prosecution  in  the  court  below  {d).  After  this 
has  been  effected,  if  the  application  be  made  in  term  time,  the 
defendant  must  move  the  court,  by  his  counsel,  for  a  rule  to  shew 
cause  why  a  writ  of  certiorari  should  not  issue  (e).  If  the  court 
then  think  sufficient  cause  is  shewn,  they  grant  a  rule  for  the  writ 
to  issue  if).  In  vacation,  on  the  other  hand,  the  affidavit  is 
merely  laid  by  the  solicitor  for  the  defendant  before  a  judge  at 
chambers,  who,  if  he  think  fit,  may  grant  his  fiat  for  the  cer- 
tiorari (o),  to  which  fiat  the  signature  of  the  judge  is  absolutely 
requisite  {h).  But  in  term  time,  the  latter  mode  of  application 
will  not  suffice,  and  the  former  must  be  adopted  {i). 

When  the  rule,  or  fiat,  is   thus  obtained,  the    clerk   in    court 
f     383     "I     niakes  out  the  writ,  and  delivers  it  to  the  solicitor,  with  the  recog- 
nizance, into  which  it  is  requisite  for  the  defendant  to  enter  (/c). 

To  prevent  the  undue  removal  of  indictments  and  presentments 
for  crimes  less  than  felonies,  from  the  general  or  quarter  sessions, 
it  was  enacted  by  the  5  W.  &  INI.  c.  1 1 .  s.  2.  (/)  that,  in  term  time, 
no  writ  of  certiorari,  at  the  prosecution  of  any  party  indicted,  shall 


(a)  1  East,  303.     2  T.  R.  89.  h.2.  c.  27.  s.  3G.     Hand's  Prac. 

Hand's   l*rac.  35}.     Dick.  Sess.  38. 

383.     See  form,    Hand's   Prac.  (/)  5  W.  &  M.  c.  11.     Hawk. 

352.     Post,  htst  vol.  b.  2.  c.  27.  s.  3G.    Hand's  Prac. 

(/>)  4  Burr.  2458.   4  T.  R.  IGl.  38. 

1  i:ast,  303,  4,  n.  d.     8ed  vide  ((/)  Id.  ibid. 

1  Kenyon's  Rep.  13.>.  (h)  3  Salk.  80. 

(c)     I    Kenyon's     Rep.    la-j.  (/)  1  Barnard, '90. 

Sayer,  128.  8.  C.  (k)  Hand's  Prac.  38. 

(rf)  See  I  B.  &  C.  207.     But  (/)   See   observations   on   this 

see  2  Stru.  704.  statute,  lo  East,  571,  2. 

(c)  ii  W.  AM.  e.  11.     Hawk. 
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be  granted,  lo  remove  any  indictment  or  presentment  of  trespass        Mode  of 

°  ;  '^  ....  APPL\ING    FOR 

or  misdemeanor,  before  trial  had,  from  before  the  said  justices  in    certiorari  by 

,  .  ,  ^  •  c    ,\  I  U     THE  DEFENDANT, 

the  courts  of  general  or  quarter  sessions  or  the  peace,  unless  such 
certiorari  shall  be  granted  upon  motion  of  counsel,  and  by  rule  of 
court  made  for  the  granting  thereof,  before  the  judge  or  judges  of 
the  said  court  of  King's  Bench,  sitting  in  open  court,  and  that  all 
the  parties  indicted,  prosecuting  such  certiorari,  before  the  allow- 
ance thereof,  shall  find  two  sufficient  manucaptors,  who  shall  enter 
into  a  recognizance  (o)  before  one  or  more  justices  of  the  peace 
of  the  county  or  place,  in  the  sum  of  twenty  pounds,  with  cou- 
dition  at  the  return  of  such  writ,  to  appear  and  plead  to  the  said 
indictment  or  presentment,  in  the  said  court  of  King's  Bench,  and 
at  his  or  their  own  costs  and  charges,  to  cause  and  procure  the 
issue  that  shall  be  joined   upon  the  said  indictment  or  present- 
ment,  or  any  plea  relating  thereunto,    to    be    tried    at   the   next 
assizes  to  be  held  for  the  county  wherein  the  said  indictment  or 
presentment  was  found,  after  such  certiorari  shall  be  returnable, 
if  not  iu  the  cities  of  London,  Westminster,  or  county  of  Middle- 
sex; and,  if  in  the  said  cities  or  county,  then  to  cause  or  procure 
it  to  be  tried  the  next  term  after  wherein  such  certiorari  shall  be 
granted,  or  at  the  sitting  after  the  said  term,  if  the  court  of  King's 
Bench  shall  not  appoint  any  other  time  for  the  trial  thereof;  and 
if  any  other  time  shall  be  appointed  by  the  court,  then  at  such       L     '^°'*     J 
other  time,  and  to  give  due  notice  of  such  trial  to  the  prosecutor, 
or  his  clerk  in  court ;  and  that  the  said  recognizance,  taken  as 
aforesaid,  shall  be  certified  into  the  said  court  of  King's  Bench, 
with  the  said  certiorari  and  indictment,  to  be  there  filed,  and  the 
name  of  the  prosecutor,  (if  he  be  the  party  grieved  or  injured)  or 
some  public  officer  to  be  indorsed  on  the  back  of  the  said  indict- 
nieut ;    and  if   the  person   prosecuting  such  certiorari  being  the 
defendant  shall  not,  before  allowance  thereof,  procure  such  manu- 
captors to  be  bound  in  a  recognizance  as  aforesaid,  the  justices  of 
the  peace  may  and  shall  proceed  to  trial  of  the  said  indictment  at 
the  said  sessions,  notwithstanding   such  writ  of  certiorari  so  de- 
livered :  and  by  section  4   it  is  enacted,  that  in  any  of  the  vaca- 
tions, writs  of  certiorari  may  be  granted  by  any  of  the  justices  of 


(a)  See  form  of  recognizance,      Hand's  Prac.  3.'>4,  3B1.    8T.  R, 
AVilliams,    J.     Certiorari,    VI.      109,  n.  a.    3  Burr.  14Gi. 
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APPLYING    FOn  111  r  ,  1  •  1 

CERTIORARI  BY  ^^^  ^'so  tlic  name  of  such  person  at  whose  mstance  the  same  is 
TUEUEFENDAMT.  granted,  and  that  the  party,  or  parties,  indicted,  prosecuting  such 
certiorari,  shall,  before  the  allowance  of  such  writ  or  writs  of  cer- 
tiorari, find  such  sureties,  in  such  sum,  and  with  such  conditions, 
as  are  before  mentioned  ;  and  by  the  8  &  9  W.  3.  c.  33.  s.  2.  it  is 
enacted,  that  the  party  prosecuting  any  certiorari,  to  remove  any 
indictment  or  presentment  from  the  quarter  or  general  sessions  of 
the  peace,  may  find  two  sufficient  manucaptors,  who  shall  enter 
into  a  recognizance  before  any  one  of  his  Majesty's  justices  of 
the  court  of  King's  Bench,  in  the  same  sum,  and  under  the  same 
condition  as  is  required  by  the  said  act,  whereof  mention  shall  be 
made  on  the  back  of  such  writ,  under  the  hand  of  the  justice 
taking  the  same,  which  shall  be  as  effectual  and  available  to  all 
intents  and  purposes,  to  stay  or  supersede  any  further  proceedings 
upon  any  indictment  or  presentment,  for  the  removal  of  which  the 
said  writ  of  certiorari  shall  be  granted,  as  if  the  recognizance  had 
[  385  3  been  taken  before  any  one  of  the  justices  of  the  peace  of  the 
county  or  place  where  such  indictment  was  found,  or  presentment 
made ;  and  also  it  shall  be  added  to  the  condition  of  every  recog- 
nizance, taken  by  virtue  of  this  and  the  said  act,  that  the  party  or 
parties  prosecuting  such  writ  of  certiorari,  shall  appear  from  day 
to  day  in  the  said  court  of  King's  Bench,  and  not  depart  until  he 
or  they  shall  be  discharged  by  the  said  court."  The  like  in  effect 
is  enacted  by  the  3th  section  of  5  W.&M.  c.  11.  concerning  the 
removal  of  indictments  by  certiorari,  within  the  counties  of 
Chester,  Lancaster,  and  Durham. 

The  regulations  of  these  statutes  extend  only  to  the  removal  of 
indictments  from  the  sessions,  and  do  not  affect  an  indictment  at 
Hicks's  Hall,  or  before  justices  of  oyer  and  terminer,  or  gaol 
delivery  (a),  and  even  at  the  sessions,  as  these  statutes  are  in  the 
affnmative  as  to  the  taking  of  recognizances,  they  do  not  take 
away  the  power  which  the  justices  of  the  King's  Bench  have  at 
common  law,  of  taking  a  recognizance  upon  their  granting  a  cer- 
tiorari ;  and,  therefore,  if  a  judge  granting  a  certiorari  should  take 
a  recognizance  variant  from  that  prescribed  by  the  acts,  either  as 


(a)  3  Burr.  14G2.     •>  Stra.  1105.     1  Burr.  10. 
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to  the  sum  or  condition,  such  recognizance  will  be  as  effectual  as        ^""L^!,^^ 
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if  these  statutes  had  not  been  made ;  but,  it  is  said,  that  in  such   certiorari  by 

.      .^  1  ,  1  1     r        1        .  n   U  THEDEFENOANT. 

case  the  certiorari,  if  procured  by  the  defendant,  will  be  no  super- 
sedeas, because  the  statutes  seem  to  be  express  that  the  sessions 
may  proceed,  notwithstanding   any  certiorari  procured   by  a    de- 
fendant, whereon  such  recognizance  is  not  given,  as  is  expressly 
prescribed  (a).     If  the  bail  be  not  found  before  the  justices  or 
the  judge,   as  thus  prescribed,    the   certiorari   ought  not   to   be 
allowed  (b).     If  the  persons  offering  to  be  sureties  appear  to  be 
worth  twenty  pounds,  the  justices  cannot  refuse  them  (c),  and  if       [     380     J 
several  persons  be  included  in  the  same  indictment,  and  some  of 
them  find  sureties,  and  the   others  not,  it  is  said   that  the   pro- 
ceedings as  to  the  first  will  be  valid  (d),  and  it  seems  that  a  mar- 
ried woman  need  not  enter  into  the  recognizance  (e).     Although 
the  recognizances  be  entered  into,  yet  if  they  be  insuflficient,  the 
court  of  King's  Bench   may,  on  the   removal   by  certiorari,  dis- 
charge them  on  motion,  and  compel  the  defendant  to  enter  into 
better  securities  (f).     After  the  recognizance  has  been  acknow- 
ledsed,  the  solicitor  delivers  it  with  the  writ  of  certiorari,  to  the 
clerk  of  the  peace  at  the  sessions,  or  clerk  of  the  arraigns  at  the 
Old  Bailey,  or  clerk  of  assize  at  the  assizes,  who  must  return  it 
without  delay,   or   may  be  proceeded  against  by  attachment  (g). 
Unless  good  cause  be  shown,  the  defendant  will  not  be  admitted  to 
defend  in  forma  pauperis  {h).     If  there  be  an  indictment  to  be 
removed,  and  the  party  be  in  custody,  it  is  usual  to  have  an  habeas 
corpus  to  remove   the   prisoner,  and  a   certiorari  to  remove  the 
record,  for  without  the  latter  the  defendant  must  continue  in  the 
same  custody  {i). 

If  the  prosecutor  desire  to  remove  the  indictment,  these  forms  Mode  ofapplying 
are  not  essential,  for  he  is  not  included  in  the  statutes  by  which  prosecutor. 


(rt)  Hawk.  b.  2.   c.  27.    s.  53.  (e)  2  Hale,  213.     Ante,  104. 

Williams.  J.  Certiorari,  VI.  (/)  1  Chit.  Rep.  491. 

(b)  1  Salk.  149.     Com.  Dig.  (<j)  Hand's  Prac.  30.  39. 
Certiorari,  B.                                         (h)  1  Bla.  Rep.  230.    Hullock, 

(c)  Hawk.   b.  2.   c.  27.   s.  50.  228,  n.  1. 

Com.  Dig.  Certiorari,  B.  (i)  2  Hale,  210,1.  Cowp.  283. 

(d)  Hawk.  b.  2.  c.  27.  s.  51.  I  Salk.  149. 
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THE  PART  OF     -^"d  tliough  llie  courts  may,  m  llien-  discretion,  refuse  the  removal, 
^"^  if  it  should  appear  to  be  oppressive  or  unjust,  it  issues  of  course 

PROSECUTOR.  '^^  ^'^  . 

in  ordinary  cases,  and  will  be  made  out  by  the  clerk  in  court,  on 
the  application  of  the  prosecutor's  solicitor,  vi'ithout  any  affidavit 
or  recognizance,  and  without  any  fiat  or  order  of  a  judge  (6). 
Indeed,  it  may  be  issued  even  before  the  indictment  is  preferred, 
ready  to  be  delivered  to  the  clerk  of  the  peace,  on  the  finding  of 
the  grand  jury,  as  it  returns  all  the  matter  between  its  teste  and 
return  (c).  Where  summary  proceedings  are  removed  by  the  pro- 
[  387  ]  secutor,  he  is  not  bound  under  the  13th  Geo.  2.  c.  IS.  s.  5.  to 
give  six  days  notice  of  his  design  to  the  inferior  magistrates  (d). 

Of  the  writ  of  The  writ  of  certiorari  runs  in  this  form:  George  the  Fomth, 
form  and  requi-  &c.  to  the  keepers  of  our  peace,  8cc.  We  being  willing,  for  cer- 
^"•'^^  •  tain  reasons,  that  all  and  singular  indictments,  of  whatsoever  riots> 

assaults,  and  misdemeanors,  whereof  B.  and  two  others  are  on 
the  prosecution  of  A.  H.  indicted  before  you  as  is  said,  be  deter- 
mined before  us,  and  not  elsewhere,  do  command,  ike.  th?t  you, 
&c.  send  under  your  seals,  &c.  before  us,  on,  &c.  all  and  sin- 
gular the  said  indictments,  &c.  (e).  This  writ  must  not  mate- 
rially vary  in  its  description  of  the  record  which  it  is  intended  to 
remove  (f).  If,  therefore,  it  profess  to  remove  an  indictment 
only,  it  will  not  be  effectual  to  remove  the  whole  record  after 
conviction  (g).  And  even  more  formal  objections  have  sometimes 
been  holden  to  be  material.  Thus,  if  it  describe  the  indictment 
to  be  taken  before  seven  justices,  when  the  proceeding  itself  men- 
tions eight  (h).  So,  if  a  different  justice  is  named  before  the 
words  "  others  his  compamons,"  than  he  who  appears  on  the  re- 


(a)  6  Mod.  246.  7  T.  R.  106, 7.  (d)  1  East,  298.     Dick.  SesS. 

Bac.Abr.  Certiorari,  D.  Hand's  388. 
Prac.    41.       Dick.    Sess.    087.  (c)  1  East,  299,  n.  a. 

Hawk.  b.  2.  c.  27.  s.  48.  (/)  Hawk.  b.  2.  c.  27.  s.  75. 

(/>)  Ante,  378.    7  T.  R.  196, 7.  (g)  2  Ld.  Raym.  971.    Hawk. 

2    Stra.    1209.      4  Burr.  2458.  b.  2.  c.  27.  s.  75. 
Hand's  Prac.  41,2.  (h)  Cro.  Jac.  254,5.   Yelv.  42. 

(c)  1  East,  298.    Hand's  Prac.  Hawk.  b.  2.  c.  27.  s.  76. 
42. 

*  See  forms,  Certiorari,  10  Wentw.  473.  Hand's  Prac.  3.i9:  354.  6  Wentw. 
24.428.  Cro.  C.  C.  100, 101.  Cro.  Cir.  Ass.  29.  1  East,  299,  n.  a.  l  Saiuid, 
13-1.    Post,  last  vol. 
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cord  (a)  ;  or  if  the  magistrates  are  denominated  our  justices,  when  ^^J^^^^'^^"^/^ 
the  indictment  was  taken  in  a  former  reign  {h),  the  mistake  will 
render  it  ineffectual.     So  where  the  writ  describes  the  indictment 
for  steahng   two  horses,  and   that    certified    is    for   stealing   one 
onl)'  (t) ;  where  an  order  is  stated  as  concerning  foreign  salt,  and 
that  certified  respects  salt  in  general  (d) ;  where  it  mentions  in- 
dictments against  A.  B.  and  C.  and  those  returned  are  against  one 
or  two   of    them   only  (e),  the   proceedings   will   be  invalid.     A 
material  variance  in  the  names  or  additions  will  also  prejudice,  as 
if  the  wrong  surname  be  inserted  (f);  if  the  writ  say  Jaiight  and 
baronet,  and  the  record  be  baronet  only  (g) ;  if  the  Christian  name 
be  mistaken  (h);  or  if  the  addition  either  of  the  place  or  the  trade 
vary  (?),  the  writ  will  be  erroneous.     But  if  the   mistake  be  only 
in  the  spelling,  and   the  sound    remains  unaltered,   as  Bird   for 
Burd,  Shebury  for  Shelbery,  it  will  not  be  material  (A:).     And  it 
should  seem  that  the  omission  of  the  addition  will  not  vitiate  (/). 
But  if  more  defendants  are  named  than  appear  on  the  record,  the 
variance  will  be  fatal  (m).     And  if  it  be  to  remove  an  indictment 
against  two  persons,  it  will  only  remove  that  in  which   they  are 
jointly  indicted  iii) ;  but  it  seems  to  be  generally  agreed,  that  a 
certiorari  to  remove  all  indictments  against  a  defendant,  will  re- 
move all  of  them  as  far  as  they  respect  him,  though  not  any  other 
party  who  may  be  joined  in  the  several  accusations  of  a  distinct 
nature  (o).     Where  it  is  intended  to  remove  the  record  after  ver- 
dict, it  must  be  expressly  framed  for  that  purpose,  or  it  will  be 


(a)  1  Sid.  448.  I  Rol.  Ahr. 
753.     Hawk.  b.  2.  c.27.  s.  76. 

ib)  1  Rol.  Abr.  754.  2  Dyer, 
105.  b.  Yelv.  212.  Hawk.  b.  2. 
c.  27.  s.  70. 

(c)  Hale,  214,  5.  Hawk.  b.  2. 
e.  27.  s.  77. 

id)  1  Salk.  145.  Hawk.  b.  2. 
c.  27.  s.  78. 

(e)  2  Ld.  Rayra.  1199.  1  Salk. 
146.  151.  Hawk.  b.  2.  c.  27. 
s.  80. 

(/)  1  Salk.  264.  1  Rol.  Abr. 
754.     Hawk.  b.  2.  c.  27.  s.  81. 

(ry)  Cro.  Jac.  633.  Hawk.  b.  2. 
c.27.  s.  81. 


ill)  Cro.  Jac.  477.  2  Rol.  Abr. 
329.     Hawk.  b.  2.  c.  27.  s.  81. 

(i)  1  Sid.  193.  Dyer,  173. 
1  Rol.  Abr.  753.  Hawk.  b.  2. 
c.  27.  s.  81. 

(/e)  Cro.  Eliz.  172,  3.  1  Rol. 
Abr.  797.  2  Rol.  Abr.  329. 
Hawk.  b.  2.  c.27.  s.  81. 

(/)  Hawk.  b.  2.  0.27.  s.  81. 

(m)  1  Stra.  116.  Hawk,  b,  2- 
c.  27.  s.  81,  n. 

(m)  1  Ld.  Rayui.  609. 

(o)  Id.  ibid.  2  Ld.  Raym. 
1203.  10  Mod.  205.  Hawk.  b.  2. 
c.  27.  s.  80.     2  Hale,  212,  3. 
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CHAPTER    IX, 


Of  the  writ  of  invalid  (a).     It  is  not,  however,  necessarv  in  case  of  an  indictment 

CERTIORARI,    ITS  ,  •  i  trr  •  i 

on  a  statute,  to  shew  in  the  writ  that  the  oftence  was  committed 


FORM  AND 
REQUISITES. 


contrary  to  the  form  of  the  statute,  in  such  case  made  and  pro- 
[     389     J     vided  (h).     The   defendant   must  have   a   day  given   him    in   the 
superior  court,  when  an  indictment,  after  verdict,  is  removed  by 
this  writ  (f). 


The  writ,  thus  framed,  must,  whenever  it  removes  any  recog- 
nizance, or  when  the  defendant  is  in  actual  custody,  be  signed  by 
the  chief  justice ;  or,  in  his  absence,  by  one  of  the  judges  of  the 
court  from  whence  it  is  awarded  (d).  But,  in  all  other  cases,  it 
seems  that  there  is  no  necessity  for  the  judge  to  sign  the  writ, 
but  only  the  fiat  by  which  it  is  ordered  to  issue  (e).  If  it  be  taken 
out  in  vacation,  and  tested,  as  it  may  be,  of  the  preceding  term, 
the  fiat  must  be  signed  some  time  before  the  essoign  day  of  the 
subsequent  term,  or  the  whole  will  be  irregular  (f). 

The  writ  ought  regularly  to  be  directed  to  the  judge  or  magis- 
trates of  the  inferior  court,  before  whom  the  proceedings  were 
originally  taken  {g).  But,  in  some  cases,  it  may  be  directed  to 
the  proper  officer,  known  to  have  the  actual  custody  of  the  record, 
as  is  most  agreeable  to  the  course  of  the  ancient  precedents, 
which  are  said  to  furnish  the  best  rules  for  the  direction  (h).  And 
if  the  person  who  ought  to  certify  the  record  as  a  justice  of  the 
peace,  or  judge  who  has  taken  a  recognizance,  a  judge  of  nisi 
prius  who  has  taken  a  verdict,  or  a  coroner  who  has  taken  an 
inquest,  happen  to  die  while  it  remains  in  his  custody,  the  cer- 
tiorari may  be  directed  to  his  personal  representatives,  who  must 


(a)  2  Ld.  Raym.  93».  971. 
13  East,  417,  note.  Hawk.  b.  2. 
c.  27.  3.  75. 

(/>)  2  Stra.  845.  Hawk.  b.  2. 
c.  27.  s.  81,  n. 

(c)  Ld.  Ravm.  971.  Hawk. 
b.2.  c.  27.  s.  81. 

(rf)  1  &  2  Ph.  &  M.  c.  1307. 

(e)  Hawk.  b.  2.  c.  27.  s.  37. 
Wilhanis,  J.  Certiorari,  HI. 
Holt,  132,  ace.  but  see  3  Salk. 
80.     1  Salk.  150.  semb.   contra. 


Com.  Dig.  Certiorari,  B. 

(/)  Sdk.  1.50.  Holt,  133. 
Hawk.  b.  2.  c.  27.  s.  37.  1  East, 
301,  304. 

(ff)  3  Keb.  13.  Hawk.  b.  2. 
c.  27.  s.  38.  Bac.  Abr.  Cer- 
tiorari, F.  "Williams,  J.  Cer- 
tiorari, TV.     4  T.  R.  499. 

(h)  Dyer,  163,  b.  Hawk, 
b.  2.  c.  27.  s.  38.  Bac.  Abr. 
<  'ertiorari,  F.  Williams,  J.  Cer- 
tiorari, IV. 
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certify  (a).  And  it  may  be  directed  to  a  justice  of  assize,  to  cer- 
tify a  record  of  assize,  taken  before  his  companion  in  his  ab- 
sence (6).  When  the  certiorari  is  intended  to  remove  an  indictment 
or  recognizances  from  the  sessions,  it  is  directed  either  to  the 
justices  generally,  or  to  some  of  them  in  particular,  and  not  to  the 
custos  rotulonim,  though  it  seems  that  it  may  be  returned  by  him, 
especially  if  he  stile  himself  a  justice  of  the  peace  (c).  And  a 
certiorari  to  remove  an  order  made  by  two  justices,  may  be 
directed  to  the  sessions,  and  by  them  returned  to  the  superior 
jurisdiction  {d).  If,  by  any  mistake,  it  be  directed  to  the  wrong 
person,  it  has  been  holden  that  no  other  party  can  take  any  ad- 
vantage of  the  error,  provided  the  proceedings  are  duly  returned 
by  the  parties  to  whom  it  was  directed  ie). 


Of  the  writ, 

its  form  and 

requisites. 

[     390    ] 


The  writ  of  certiorari  is  always  indorsed  at  whose  instance  it 
was  issued,  and,  when  in  term  time,  the  words  **  by  rule  of  court" 
are  added  {f ). 

This  writ  should  be  delivered  to  the  chairman  of  the  sessions, 
in  open  court,  or  other  chief  judge  of  the  court,  though  if  it 
appear  that  it  any  how  came  to  the  knowledge  of  the  justices  or 
judges  it  must  be  obeyed  by  them  {g).  In  practice  it  is  delivered 
to  the  clerk  of  the  peace,  or  clerk  of  assize. 

It  is  clearly  settled  that,  after  a  certiorari  is  allowed,  and  served  How  far  certio- 
11  ■     I  M        .  1-  1  I  '■^"  operates   as 

by  the  court  below,  all  subsequent  proceedings  on  the  record  are  a  supersedtas. 

erroneous  {h).     And    before   the   21  Jac.  1.  c.  8.  which  requires 


(«)  2  Keb.  750.  Dyer,  163,  b. 
2  Rol.  Abr.  029.  2  Inst.  424. 
Hawk.  b.  2.  c.  27.  s.  39.  Bro. 
Abr.  Certiorari,  9.  Bac.  Abr. 
Certiorari,  F.  Williams,  J.  Cer- 
tiorari, IV. 

(6>  Hawk.  b.  2.  c.  27.    s.  39. 
Bac.  Abr.  Certiorari,  F. 
liams,  J.  Certiorari,  IV. 

Cc)  Hawk.  b.  2.  c.  27. 
Bac.  Abr.  Certiorari,  F. 
hams,  J.  Certiorari,  IV. 

{(l)  1   Stra.  470.     Bac 
Certiorari,  F.    Williams,  J.  Cer 
tiorari,  IV. 

Vol.  I. 


Wil- 

s.  40. 
Wil- 

Abr. 


(e)  4  T.  R.  499.  Bac.  Abr. 
Certiorari,  F. 

(/)  b  &  Q  ^Y:&:  M.  c.  II. 
s.  2.  4  ;  see  forms,  Hand's  Prac. 
354.  359. 

{(j)  Hawk.  b.  2.  c.  27.  s.  57. 

1  East,  299.  301,  2. 

(/i)  I  Salk.  148.  2  Hale,  215. 
Cro.  Car.  201.     Cro.  Eliz.  915. 

2  Ld.  Raym.  P.3B.  1  East,  302. 
Hawk.  b.  2.  c.  27.  s.  57.  Bac. 
Ab.  Certiorari,  F.  Hnrn,  J.  Cer- 
tiorari, III.  Williams,  J.  Cer- 
tiorari, VII. 
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CHAPTER   IX. 


How    FAR 
A   SUPERSEDEAS. 


that  all  certioraries  upon  indictments  for  forcible  entry  at  sessions, 
shall  be  delivered  in  open  court,  the  delivery  of  the  writ  to  any 
one  justice  of  the  peace  for  the  same  place,  made  all  subsequent 
proceedings  void,  and  even  an  execution  of  a  prior  award  would 
[391  ]  have  been  set  aside  (a).  It  seems  also  that  the  justice  ought  in 
such  case  to  have  awarded  a  supersedeas  to  the  sheriff  to  have 
stopped  any  execution  already  awarded  (6).  And  it  is  said  to  be 
the  better  opinion  that  at  common  law  a  certiorari  being  once 
delivered,  makes  all  subsequent  proceedings  on  the  record  erro- 
neous by  force  of  the  words,  "  we  being  willing  that  the  indict- 
ments, &c.  be  determined  before  us,  and  not  elsewhere,"  whether 
such  proceedings  are  had  before  or  after  the  return,  and  even 
though  the  party  who  prosecutes  the  writ,  never  make  any  other 
application  to  have  the  record  certified,  or  exerted  himself  farther 
than  to  deliver  it  to  those  to  whom  it  is  directed  (c).  At  the  pre- 
sent day,  however,  it  is  clear  that  the  certiorari  can  never  operate 
as  a  supersedeas  until  the  defendant  has  complied  with  the  direc- 
tions of  the  statutes  {d),  by  entering  into  the  proper  recognizances 
previous  to  the  removal  (e),  and  it  operates  only  as  a  supersedeas 
from  the  time  of  its  being  actually  served,  and  not  from  the  time 
of  its  being  issued  (f).  And  if  the  writ  be  not  delivered  before 
the  jury  are  sworn  to  try  the  issue,  the  justices  may  proceed  (g). 
And  it  will  altogether  lose  its  effect  unless  delivered  before  the 
period  appointed  for  its  return  {h) ;  and  though  issued  before 
judgment,  yet  if  not  served  until  after  it,  the  certiorari  will  be 
quashed  («).  It  seems  also  to  be  the  stronger  opinion,  although 
it  was  anciently  holden  otherwise  (/c),  that  a  certiorari  for  the 
removal  of  recognizances   for  good  behaviour,  or  appearance  at 


(a)  Cro.  Eliz.  915.  2  Keb. 
306.  iSalk.  151.  2  Hale,  213. 
Hawk.  b.  2.  c.  27.  s.  57.  Bac. 
Ab.  Certiorari,  F. 

(b)  Moor,  077.  Cro.  Eliz. 
915.  Hawk.  b.  2.  c.  27.  s.  57. 
Bac.  Abr.  Certiorari,  F. 

(c)  Yelv.  32.  2  Hale,  213.  5. 
Hawk.  b.  2.  c.  27.  s.  59.  Bac. 
Abr.  Certiorari,  F.  Williams,  J. 
Certiorari,  VII. 

(a)  21  Jac.  1.  c.  8.  s.  7,  a. 
6  W.  &  M.  c.  11.     8  &  9  W.  3. 


c.  33. 

(e)  Hawk.  b.  2.  c.  27.  s.  59. 
Bac.  Abr.  Certiorari,  F.  Wil- 
liams, J.  Certiorari,  VII. 

(  /)  7  T.  R.  373. 

(g)  1  Salk.  144.  150.     Hawk. 

b.  2.  c.  27.  s.  .59.     Williams,  J. 
Certiorari,  VII. 

(h)  1  Keb.  944.     Hawk.  b.  2. 

c.  27.  s.  59.     Williams,  J.  Cer- 
tiorari, VFI. 

(i)  7  T.  R.  373. 

{k)  2  Boll.  Abr.  492. 
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Sessions,  does  not  supersede  their  obligation,  because  it  niigbt  be       How  far 

.      ,.    .    ,  ,  ,  1-       •     .  .         .  1  1  -^    ^    SUPERSEDEAS. 

very  prejudicial  to  the  pubnc  interests,  to  release  persons  whom  it 
was  necessary  thus  to  restrain,  by  the  mere  prosecution  of  a 
writ  («).  If  the  indictment  be  removed  after  issue  by  certiorari, 
and  afterwards  remanded,  the  inferior  courts  may  proceed  to  trial 
upon  it  in  the  same  way  as  if  the  writ  had  never  been  awarded  (6). 
But  if  they  go  on  after  the  due  delivery  of  the  writ,  where  such 
conduct  is  illegal,  they  may  be  punished  by  attachment  for  con- 
tempt of  the  superior  jurisdiction  (c) ;  and,  if  the  clerk  of  assize 
refuse  to  obey  a  writ  of  certiorari  to  remove  :'  indictment  for 
murder  and  a  special  verdict  thereon,  under  pr'e^^ence  of  a  lien 
for  exorbitant  fees,  the  court  will  grant  an  attachment  against 
him  (d). 

The  return  to  the  writ  of  certiorari  is  to  be  made  by  the  party  Of  the  return  to 
to  whom  it  IS  directed;  for  if  it  be  sent  to  the  justices,  and  the  tiorari*. 
clerk  of  the  peace  only  return  it  (e) ;  if  to  the  constable  or  re- 
corder, and  the  deputy  constable  or  deputy  recorder  n)ake  the 
return  to  \i{f)-,  or  if  to  the  steward  of  St.  Paul,  and  it  be 
returned  by  the  steward  of  the  churches  of  St.  Peter  and  St.  Paul, 
the  intended  removal  will  be  frustrated  (g).  But  if  it  be  directed 
"  to  the  justice  of  Chester,'^  it  may  be  returned  by  A.  B.  chief 
justice,  for  it  is  manifest  that  the  same  officer  is  intended  (/«). 
And    regularly  a   recognizance   taken  by  a  justice    of  the  peace. 


(a)  Cro.  Jac.  282.    Yelv.  207.  Burn,  J.  Certiorari,  TV.     Wil- 

1  Bulstr.  155.  Hawk.  b.2.  c.  27.  liams,  J.  Certiorari,  VIII. 

s.  60.     Bac.  Abr.  Certiorari,  F.  (/)  1  Roll.  Ab.  752. 4.   2  Keb. 

Williams,  J.  Certiorari,  VII.  385.     Hawk.  b.  2.  c.  27.  s.  (id. 

(6)  Hawk.  b.  2.  c.  27.   s.  61.  Bac.  Abr.  Certiorari,  H.     Wil- 

Willianis,  J.  Certiorari,  VII.  liams,  J.  Certiorari,  VIII. 

(c)  1  Salk.  148.    Sir  T.  llaym.  {g)  2  Keb.  385.     Hawk.  b.  2. 

186.      1  Vent.    06.      Yelv.    32.  c.  27.    s.  06.      Bac.  Abr.    Cer- 

Hawk.b.2. 0.27. 8.02.  Crompt.  tiorari,   H.     Williams,  J.   Cer- 

116.      Williams,  J.   Certiorari,  tiorari,  VI I L 

VII.  (Ji)   1    Sid.   04.      1   Lev.  50. 

(<i)  Dougl.  194,  note  26.  2  Saik.  452.     1  Keb.  165.  187. 

(e)  2  Salk.  479.     Hawk,  b,  2.  Hawk.  b.  2.  c.  27.  s.  66.     Bac. 

c.  27.  s.  66.     Com.  Dig.  Certio-  Abr.  Certiorari,  H.  Wiiliauis,J. 

rari,  C.    Bac.  Ab.  Certiorari,  H.  Certiorari,  VIII. 

*  For  form  of  return,  see  Hawk.  b.  2.  c.  27.  s.  6J.  Halt.  J.  c.  73.  Lom- 
bard, b.  2.  c.  2. 107,8.  Burn,  J.  Certiorari,  VI.  Williaiiis,  J.  Certioiari,  Vfll. 
Pick.  Sess.  394,  5,  6.  Hand's  Prac.  o59,  33G.  1  Sauud.  134.  Dick.  J.  Cer- 
tiorari, V.     Post,  last  vol. 
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OFTHEHETtRN.  whether  it  still  continue  in  his  hands  or  have  beeo  sent  by  him  to 
the  clerk  of  the  peace,  ought  to  be  certified  on  a  certiorari  for  the 
removal  of  it  by  such  justice  only,  until  it  be  made  a  record  of 
the  sessions,  after  which  it  may  be  certified  in  the  same  manner 
as  is  usual  with  such  records  (a) ;  and  the  justices  at  sessions 
must  return  the  proceeding,  although  no  recognizance  has  been 
given,  and  consequently  the  certiorari  be  no  supersedeas  {b). 

What  is  to  be         In  the  return,  the  record  itself,  or  the  tenor,  or  the  tenor  of 
rcturD6(]  •  • 

the  tenor  is  to   be  certified,  according    as  the    writ   requires (c). 

•J  •  ■ 

And,  therefore,  .if  on  a  certiorari  to  return  an  order  of  justices, 
the  tenor  only  be  certified,  the  return  will  be  altogether  defec- 
tive (J).  But  a  return  of  the  tenor  of  an  indictment  from  Lon- 
don, is  good  by  the  charter  of  that  city  (e).  And  wherever  the 
purport  of  a  certiorari  is  not  to  proceed  upon  the  record  to  be 
removed,  but  only  to  try  an  issue  of  nul  tiel  record,  it  is  sufficient 
to  certify  the  tenor  of  the  record  whatever  the  words  of  the  writ 
may  require  (y^).  It  is  also  clear,  that  when  the  court  which 
grants  the  certiorari  has  no  jurisdiction  to  proceed  on  the  record 
which  it  commands  to  be  removed,  as  where  the  court  of  Com- 
mon Pleas  awards  a  certiorari  to  remove  an  indictment  on  the 
issue  of  nul  tiel  record,  the  court  below  ought  only  to  certify  the 
[  394  ]  tenor  lest  there  should  be  a  failure  in  justice  (g).  if  any  thing  is 
inserted  in  the  return,  by  way  of  explanation  or  other v\ise,  which 
was  not  commanded,  it  will  not  vitiate,  but  be  rejected  as  merely 
extraneous  (/O. 


(a)   Cro.    Jac.    GG9.      Hawk.  230.     Hawk.  b.  2.  c.  25.    s.  97. 

h.  2.  c.  27.  s.  07.      Bac.    Abr.  Id.  b.  2.  c.  27.   s.  26,  71.     Bac. 

Certiorari,  H.  Williams,  J.  Cer-  Abr,  Certiorari,  H.  Williams,  J. 

tiorarj,  VIII.  Certiorari,  VII C. 

(/>)  Hawk.  b.  2.  c.  27.  s.  47.  (  /")  3  Keb.  13.     1  Keb.    107. 

(c)  Fitzh.  N.  B.  245.  3  Keb.  2  Dyer,  186  b.  187  a.  Hawk. 
13.  Hawk.  b.  2.  c.  27.  s.  71.  b.  2.  c.  27.  s.  71.  Bac.  Abr. 
Bac.  Abr.  Certiorari,  H.  Wil-  Certiorari,  H.  "\^'i!liams,  J.  Cer- 
liams,  .J.  Certiorari, VIII.  Burn,  tiorari,  VIFI. 

J.  Certiorari,  IV.     Dick.   Sess.  (cj)  1   Ilol.  Abr.   305.     Hob. 

392.  135.     Hawk.  b.  2.   c.  27.  s.  71. 

(d)  1  Salk.  147.     2  Salk.  492,  Bac.  Abr.  Certiorari,  H.     Wil- 
493.     Com.  Dig.  Certiorari,  C.  liams,  J.  Certiorari,  VIII. 

Bac.  Abr.  Certiorari,  H.     Wil-  (/*)  2  Salk.  493.     Bac.  Abr. 

liams,  J.  Certiorari, VIII.  Dick.  Certiorari,  11.  >Yiilianis,  J.  Cer- 

Sess.  392.  tiorari,  VII  f. 

(e)  1  Keb.   252.     1  Sid.  155, 
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The  proper  mode  of  makins,  the  return  seems  to  be  to  indorse  Mode  of  making 


on  the  back  of  the  writ,  "  the  execution  of  this  writ  appears  in 
a  certain  schedule  hereunto  annexed,"  and  then  to  write  the  sche- 
dule on  a  distinct  piece  of  parchment,  annex  it  to  the  record  of 
the  indictment,  and  transmit  them  together  to  the  superior  juris- 
diction (a);  and  the  words"  humbly  certify,  &:c."  are  unnecessary 
and  improper  (6).     The  schedule   must  be  made   on  parchment, 
for  it  will  be  quashed  if  on  paper  (c).     It  is,  in  general,  advisable, 
that  where  a  certiorari  is  directed  to  justices  of  the  peace  for  the 
removal   of    indictments    taken    before    them,  the  return   should 
have  the  clause  "  to  hear  and  determine   divers  felonies,  &,c."  as 
well  in  the  description   of  the  magistrates  who  make   the  certifi- 
cate, as  of  those  before  whom  the  indictment  is  said  to  be  taken 
in  its  caption  (rf).     And  if  the  words,  "  the  jurors  of  our  lord 
the  king  upon  their  oath  present,"  be  omitted,  the  return  will  be 
invalid  (e).     It  is  also  said  that  the  return   must  be  under  the  seal 
of  the   inferior  court,  to  whom  it  is   directed  ;  and,  if  they  have 
no  proper  seal,  under  any  other   seal   they  may  think  fit  to  em- 
ploy (/);  but  it  seems  that,  at  the  present  day,  the  total   absence" 
of  the  seal  would  not   be  material  {g).     It  is,  however,  said  that, 
where  only  a  single  justice   returns  it,  a  seal   is  requisite  {h).     If 
the  return  be  defective,  it  may  nevertheless   be  amended  by  leave 
of  the  court  (e). 


return. 


[    395    ] 


If  any  improper  delay  arise,  the  return  may  be  enforced  by  a 
side-bar  rule,  wiiereby  the  parties  to  whom  the  writ  was  directed, 
are  commanded  to  return  it  after  six  days  notice  given  them  ;  but, 
if  this  side-bar  rule    be   obtained  without  sufficient  ground,   the 


(a)  1  Saund.  131.  Burn,  J. 
Certiorari,  IV.  Williams,  J. 
Certiorari,  VIII.  Hand's  Prac. 
39.  33G. 

(6)  Carth.223. 

(c)  1  Barnard,  113.  Burn,.!. 
Certiorari,  IV.  Williams,  J. 
Certiorari,  VII I. 

(f/)  Dalt.  J.  c.  105.  Hawk, 
b.  2.  c.  27.  s.  (>B.  Bac.  Abr. 
Certiorari,  II.  Burn,  J.  Certio- 
rari, IV.  Williams,  J.  Certio- 
rari, VIII. 

{c)  Carth.    223.     Bac.   Abr. 


Certiorari,  II. 

(/)  Cro.  Eliz.  821.  1  Leon. 
311.  Hawk.  b.  2.  c.  27.  s.  65. 
Bac.  Abr.  Certiorari,  H.  Burn, 
J.  Certiorari,  IV. 

{(j)  Cald.  297.  Williams,  J. 
Certiorari,  VIII. 

(/t)    Williams,    J.    Certiorari, 

VIII. 

{i)  4  East,  175.  Id.  note  b. 
1  Saund.  249,  note  I.  See  form 
of  rule  to  amend,  1  East,  175; 
and  post,  last  vol. 
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Mode  defendant  may  move  to  have  tliat  rule  discharged  (a).     After  this 

OF  WAKING  .   ,       ,  ,  ,  .  .  1  I  •     /•      •  •        •     r     .• 

KETURN.  Side-bar  rule  and  notice,  in  general,  the  interior  jurisdiction  are 
bound  to  make  return,  even  though  it  should  appear  that  the  writ 
was  improperly  granted  (b).  And  a  clerk  of  the  peace  cannot 
refuse  to  transmit  the  records  in  his  custody,  on  account  of  fees 
due  to  him,  for  he  has  no  lien  upon  them  to  justify  his  detainer  (c). 
If  the  return  be  still  withheld,  an  alias,  then  a  pluries,  or  a  causam 
nobis  sigvijices  issue,  and  then  an  attachment  {d).  But  the  parly 
to  whom  a  certiorari  is  directed,  may  iiftke  what  return  to  it  he 
pleases,  and  the  court  will  not  refuse  to  file  it  upon  affidavits  of  its 
falsity,  unless  in  some  particular  cases  where  the  public  good 
requires  such  an  interference,  as  in  the  case  of  the  commissioners 
of  the  sewers,  or  for  some  other  special  reason  ;  but  the  only 
remedy  is  an  action  on  the  case  at  the  suit  of  the  party  injured, 
or  information  for  the  impediment  to  public  justice  (e) ;  and 
matter  by  way  of  explanation,  or  otherwise  unnecessarily  intro- 
duced on  the  return,  will  not  be  regarded  by  the  court  above  (/). 
[  396  ]  When  the  return  is  completed,  it  is  sent  by  the  clerk  of  the  peace 
to  the  crown  office,  and  delivered  to  the  proper  officer  (g). 


writ. 


Of  quashing  the  If  after  the  issuing  of  the  writ  of  certiorari,  it  appear  to  have 
been  improperly  granted,  as  after  judgment  in  the  inferior  court, 
it  will  be  quashed,  quia  improvide  emanavit,  upon  cause  being 
shown  to  the  jurisdiction  from  whence  it  was  awarded  (A).  But, 
however  improper  the  writ  may  have  been,  it  is  not  for  the  party  to 
wiiom  it  is  directed  to  urge  that  in  excuse  for  not  obeying  it ;  for 
it  rests  entirely  with  the  King's  Bench  to  recal  its  own  process  (?'). 
And  where,  in  consequence  of  an  improper  removal  after  verdict 
the  court  are  doubtful  what  judgment  they  ought  to  pass,  they  will 
award  a  procedendo  to  the  original  jurisdiction  (k).     And  when, 

(rt)  1  East,  299.     See  form  of  Abr.  Certiorari,  H.  Williams,  J. 

side-bar  rule,  post,  last  vol.  Certiorari,  Vlll. 

(6)  1  J':ast,  30G.     5T.  U.  543.  (/)  2  Salk.    402,   3.     Ha\\k. 

((■)  I  Leach,  201.  b.  2.  c.  27.  s.  70. 

(d)  Fitzh.  N.  B.  245.    Com.  ((/)  2  Nolan,  359.    Dick.  Sess. 

Dig.   Certiorari,   C.      Burn,  J.  396. 

Certiorari,  IV.     2  Nolan,  357.  (A)  7  T.  R.  373. 

Dick.  Sess.  393.     See  forms  of  (i)  1  East,  30G.     5  T.  R.  543. 

alias,  &c.  post,  last  vol.  13  East,  41(5,  in  notes. 

(c)  G  IMod.  90.     1  Stra.  G3.  (A)  G  T.  K.  145. 
llawk.  b.  2.  c.  27.  s.  Gy.     Bac. 
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in  consequence  of  an  error  in  the  return,  the  record  is  not  re-    Of  quashing 

•11-1  11-11  V  THE   WRIT. 

moved,  they  will  either  quash  the  writ,  and  order  a  new  one  (a) ; 
or  they  will  allow  the  court  below  to  proceed,  and  take  such  order 
for  the  defendant's  appearance  before  either  tribunal,  as  the  cir- 
cumstances of  the  case  may  require  (b).  Or,  if  the  court  think 
they  issued  the  writ  improperly,  they  may  order  it  to  be  super- 
seded, and  the  return  taken  off  the  file  (c).  Or  if  the  writ  be 
issued  too  late  for  the  trial  to  take  place  at  the  next  holding  of  the 
court  into  which  the  prosecution  was  removed,  the  court  will 
quash  the  writ,  and  order  a  procedendo  {d).  As  soon  as  the  writ 
is  returned  to  the  crown  office,  the  prosecutor's  clerk  in  couit 
makes  out  a  w«/re  for  the  defendant  to  appear;  upon  which  the 
solicitor  gets  him  summoned  by  the  sheriff,  and  upon  the  return  of 
it,  the  defendant  usually  appears,  when  he  is  entitled  to  an  imparl- 
ance to  the  following  term  :  but  if  he  does  not  then  appear,  the 
prosecutor's  clerk  in  court,  upon  the  production  of  the  sheriff's 
return  to  the  venire,  makes  out  a  distringas,  upon  which  405. 
issues  are  levied  on  the  defendant's  effects  ;  and  if  there  is  no  ap-  [  397  ] 
pearaiice  on  the  return  of  that,  on  an  affidavit  of  the  writ's  having 
issued,  and  being  returned  as  above,  the  court  award  an  alias ; 
and,  after  that,  a  pluries,  &c.  enlarging  the  issues  on  every  writ 
until  the  defendant  appears,  when  they  will  compel  him  to  pay  the 
costs  of  the  writs  of  distringas  out  of  the  issues  levied.  But  if 
the  sheriff  returns  the  venire,  iion  est  inventus,  then,  upon  the  pro- 
duction of  such  return,  the  clerk  in  court  makes  out  a  capias  for 
the  sheriff  to  take  the  defendant  into  custody,  which  he  will  do  ; 
whereupon  the  defendant,  to  procure  his  enlargement,  must  enter 
an  appearance,  upon  which  he  will  be  discharged  by  supersedeas. 
If  the  defendant  be  taken  on  a  warrant,  which  a  judge  may  grant 
on  the  return  of  the  venire,  the  defendant  must  then  put  in  bail 
before  he  is  discharged  (e). 


When  the  return  to  the  certiorari  has  been  made,  and  the  in-  Subsequent  pro- 

ceediugs   in  su- 
perior courts,  «&c. 


dictment  removed  to   the   King's   Bench  at  the  instance   of  the  •^eediuRs  m  su- 


(a)  1  Salk.  147.    2  Stra.1228.  tiorari,  X. 

Hawk.  b.  2.  c.  27.  s.  82.     Wil-  (c)  1  Burr.  488.    2  Hale,  215. 

liams,  J.  Certiorari,  X.  Hawk.  b.  2.  c.  27.  s.  63. 

(6)  2  Keb.  1-12.     Hawk.  b.  2.  (rf)  See  ante,  381,  note  (c). 

c.  27.  s.  82.     Williams,  J.  Cer-  (e)  Hand's  Prac.  42,  3. 
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Subsequent      defendant,  if  tlie  bail  in  the  recomiizance  are  exceptionable,  the 

PROCEEDINCiS    IN  ,  .     . 

SUPERIOR  prosecutors  solicitor  may  compel  the  defendant  to  add  suffi- 
couRTs,  Ace.  j,jgjjj  Ijgjl^  jjy  taking  out  and  serving  on  the  defendant's  clerk  in 
court  a  judges  summons  for  a  procedendo,  unless  better  bail  be 
put  in  (a).  And  if  the  recognizances  be  insufficient,  the  court 
of  King's  Bench  rnay  discharge  them  on  motion,  and  compel 
the  defendant  to  enter  into  better  securities  (6).  But  the  court 
Mill  not,  after  the  defendant  has  been  admitted  to  bail,  &c.  in- 
crease such  bail  on  an  affidavit  of  aggravating  facts  (c).  If  he  do 
not  find  sufficient  sureties,  then,  upon  the  attendance  of  the  sum- 
mons, the  judge  will  order  the  procedendo  to  issue,  and  by  which 
the  indictment  and  proceedings  will  be  sent  back  to  the  court  in 
which  the  prosecution  was  begun  {d) ;  and,  if  the  indictment  were 
removed  after  issue  joined,  the  inferior  court  is  to  proceed  to  trial 
as  if  no  certiorari  had  been  issued  {e).  The  prosecutor's  solicitor 
may  compel  the  defendant  to  proceed  to  trial,  according  to  the 
terms  of  his  recognizance,  by  taking  out  and  serving  on  his  clerk 
[  393  J  in  court  a  side-bar  rule,  to  estreat  the  recognizance,  unless  he 
appears  and  pleads  within  the  term  and  proceeds  to  trial  at  the 
sitting  of  nisi  prius  after  the  term,  if  in  town,  and  in  the  country 
at  the  next  assizes  (^");  and,  unless  the  prosecutor,  by  obtaining 
and  serving  the  usual  rules,  compels  the  defendant  to  proceed  to 
liial,  the  recognizance  will  not  be  considered  as  forfeited  (g)  ; 
and  if  the  cause  be  not  tried  on  account  of  a  defect  of  jurors, 
and  the  prosecutor  will  not  pray  a  tales,  the  defendant  is  not 
liable  to  costs  (/?).  In  a  late  case  where  the  defendant  being 
taken  up  on  the  8th  of  June,  upon  an  indictment  for  a  libel, 
entered  into  a  recognizance  to  appear,  and  plead  within  the  first 
eight  days  of  Trinity  Term  ;  and  to  try  the  cause  at  the  sittings 
after  that  term,  the  defendant  pleaded  not  guilty,  but  did  not  give 
notices  of  trial,  or  make  up  the  record  either  for  the  sittings  after 
Trinity  or  Michaelmas  Term,  nor  were  the  recognizances  respited. 
The  prosecutors  gave  notice  of  trial  after  Trinity  and  Michael- 
mas Term,  but  the  causes  were  not  tried ;  the  defendant  was 
ready  and  willing  to  take  his  trial.     On  both  these  occasions  the 


(a)  Hand's  Prac.  :39.  (e)  Hawk.  b.  2.  c.  27.  s.  Gl. 

(6)  I  ('hit.  |{e|).  491.  (/)  Hand's  Prac.  40. 

(c)  2  Chit.  Kep.  lOJ).  (y)  Hawk.  b.  2.  c.  27.  s.  54. 

(</)  Hand's  Prac.  3y.  \h)  Stra.  037.  ■ 
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recognizances  were  estreated  in  Hilary  Term  without  any  notice      Subsequent 

t>  •111      PROCEEDINGS     IN 

to  the  defendant,  or  any  motion  by  the  prosecutor  ;  it  was  held  superior 
that  this  estreat  was  regular  (a).  When  the  recognizance  has  been  courts, 
forfeited,  the  court  will  not  hear  any  motion  to  quash  the  indict- 
ment or  certiorari  {b).  All  the  subsequent  process  is  exactly  the 
same  as  if  the  cause  had  originally  been  commenced  in  the  court 
to  which  the  certiorari  has  removed  it  (c).  If  the  proceedings  be 
removed  from  the  assizes,  the  place  of  trial  will  be  the  same; 
only  on  the  civil,  instead  of  the  criminal  side  of  the  hall,  where 
they  are  holden  (</). 

It  is  laid  down,  that,  whether  the  defendant  or  prosecutor  re- 
moves the  indictment,  the  proceedings  from  the  trial  to  the 
defendant's  coming  up  for  judgment  are  the  same  as  upon  infor- 
mations for  misdemeanors  (e),  except  that  the  notice  of  the 
motion  for  the  judgment  of  the  court  is  given  to  the  bail  as  well 
as  to  the  defendant,  and  if  the  defendant  is  convicted  where  he 
removes  the  indictment  from  the  sessions,  and  the  prosecutor  be 
the  party  injured,  or  is  a  civil  officer  and  prosecutes  on  account  of 
any  thing  that  concerns  him  as  such,  and  that  appears  either  by  an 
indictment  or  an  affidavit  of  the  circumstances  (/),  he  is  entitled 
to  his  costs  J  and,  if  they  are  not  paid  within  ten  days  after  they 
are  taxed  and  demanded,  he  may  have  an  attachment  for  the 
recovery  of  them,  and  the  recognizance  cannot  be  discharged  till  [  399  ] 
tlie  costs  are  paid  (g). 

The  court  above  cannot  alter,  or  in  any  way  amend  the  indict-  of  amendmeuts, 
ment  certified  to  them,  because  they  have  not  the  concurrence  of 
the  jurors  by  whom  it  was  presented  {h) ;  and,  therefore,  however 
long   it   may  appear,    they  cannot  strike   out   a    count   from    the 
record  («)•     But  they  may  make   an  alteration  in  the  caption,  for 


(a)  5  B.  &  A.  728.  (d)  5  T.  R.  028. 

(b)  Hawk.  b.  2.  c.  27.  s.  55.  (e)  Hand's  Prac.  43,  4. 

(c)  Hand's  Prac.  40,  43,   9.  (/)  1  Burr.  54. 
Hawk.  b.  2.  c.  27.  s.  83.     Wil-  {(/)  5  &  G  W.  &  M.  c.  11. 
lianis,  J.  Certiorari,  X.     As  to  (h)  Ante,  297. 

the  rules  to  plead,  see  6  East,  (i)  2  Stra.  102G.     Com.  Dig. 

5«o.  58G.     Id.  note  c.  587;  and  Aincndiuent,  2.  c.  1. 
id.  note  b.  and  post. 
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Of  that  is   a   mere  history  of  the  prior  stages  of  the  cause,  and   is 

AMENDMENTS.         ,  r  |-     i  i  i  i    /     v 

thereiore  liable  to  be  corrected  («). 

Of  the  costs  on       The  5  &  G  \V.  &  JSI.  c.  11.  s.  3.  enacts  that,  if  the  defendant 
this  proceeding.*  .         .   ,  .  .  •       ?      i      t^-      > 

prosecuting  a  certiorari  irom  the  sessions  be  convicted,  the  King  s 

Bench  shall  give  reasonable  costs  to  the  prosecutor,  if  he  be  the 
party  grieved  or  injured,  or  a  justice  of  peace  or  other  civil  officer 
vho  prosecutes  by  virtue  of  his  office,  to  be  taxed  according  to  the 
usual  practice  of  the  court,  and  if  they  are  not  paid  after  ten  days 
subsequent  to  demand,  an  attachment  shall  issue  and  the  recog- 
nizance shall  not  be  discharged  until  the  costs  are  satisfied,  in 
the  construction  of  this  statute  it  has  been  holden  that  the  term 
"  convicted,"  means  convicted  by  judgment,  and  that  conse- 
quently, though  after  the  removal  the  defendant  be  found  guilty 
by  a  jury,  yet  if  the  judgment  be  afterwards*  arrested  no  costs  can 
be  taxed  for  the  prosecutor  (h).  The  costs  of  conveying  a  de- 
fendant to  gaol  in  execution  of  his  sentence,  are  reasonable  costs, 
within  the  act  (c).  The  master  of  the  crown  office  ought  only  to 
include  the  costs  subsequent  to  the  issuing  of  the  writ  in  his  taxa- 
tion {d).  And  the  prosecutor,  in  accepting  the  costs  so  taxed,  is 
not  restrained  from  moving  to  increase  the  fine,  because  he  has  a 
r  400  ]  right  to  them  by  the  express  words  of  the  statute;  but  in  cases 
to  which  tlie  act  does  not  apply,  he  cannot  do  so  after  payment 
of  costs,  because  having  no  right  to  demand  them,  if  he  takes 
them  it  will  be  regarded  that  they  are  given  in  satisfaction  of  the 
injury,  after  which  it  is  unreasonable  to  harass  the  defendant  (e). 
To  entitle  the  prosecutor  to  costs  under  this  act  of  Parliament,  he 
must  be  either  a  civil  officer  acting  in  the  discharge  of  his  peculiar 
duty,  or  the  party  actually  injured  ;  and,  if  he  fall  under  neither 
of  these  descriptions,  he  cannot  demand    them   though  he  was 


(a)  4  East,  175.     Id.  note  b.  rari,  D.    Burn,  J,  Certiorari,  II. 

1  Saund.   249,    note  1.     Ante,  Williams,  J.  Certiorari,  VI. 
335.  (e)  1  Salk.  55.     2  Ld.  Raym. 

(h)  15  East,  570.  854.    2  Stra.  11G5.    Hawk.  b.  2. 

(f)  5  M.  &  8.  520.     Sed  vide  c.  27.  s.  53.     Bac.  Abr.  Certio- 

2  Chit.  Bop.  159,  S.  C.  contra.  rari,   D.     Williams,  J.   Certio- 
(d)  1  Salk.  55.     Hawk.  b.  2.  rari,  VI. 

c.  27.  s.  52.     Bac.  Abr.  Ccrtio- 

*  See  Hullock,  2tl  edit.  b36,  &c.     15  East,  570,  1,  2. 
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bound  over  by  a  magistrate  («).  And  it  is  not  sufficient  that  the  Costs  on, 
party  who  conducts  the  prosecution  be  an  officer  unless  it  be  for 
some  offence  which  it  is  peculiarly  his  duty  to  prosecute  (b).  Thus, 
if  a  justice  of  the  peace  indict  for  an  escape  against  which  it  is 
not  particularly  his  office  thus  to  proceed,  he  will  not  come  within 
the  statute  (c),  but  if  he  prosecute,  whether  by  indictment  or  pre- 
sentment, on  the  ground  of  a  road  being  out  of  repair,  which  it  is 
his  duty  to  present,  he  will  be  entitled  to  costs  from  the  de- 
fendant (d).  And  the  prosecutor  of  an  indictment  for  stopping 
up  a  public  footway,  which  he  has  been  accustomed  to  use,  is  a 
party  injured  within  the  statute  (e) ;  and  where  the  prosecutors  of 
an  indictment  against  a  parish  for  not  repairing  a  highway  were  a 
constable,  whose  duty  it  was  to  look  to  the  repairs  of  highways, 
and  who  was  directed  to  present  the  road  in  question ;  and  the 
others  were  parties  living  in  the  neighbourhood,  and  their  road  to. 
the  nearest  market  town  lay  over  the  highway  indicted,  and  in  con- 
sequence of  its  being  out  of  repau",  they  were  obliged  to  take  a 
circuitous  rout,  they  were  entitled  to  the  costs  as  prosecutors  (f). 
But  where  the  prosecutor  of  an  indictment  for  obstructing  a  high- 
way, did  not  apply  for  the  costs  until  two  years  after  judgment, 
and  it  did  not  appear  he  had  ever  used  the  highway  before  it  was 
stopped,  and  whilst  it  was  stopped  declared  he  did  not  care  about  it, 
the  court  held  he  was  not  entitled  to  costs,  though  the  prosecution 
was  at  his  expense  ;  for  it  was  not  enough  to  constitute  a  right  to 
costs  that  he  was  the  prosecutor,  there  should  also  be  some  special 
and  peculiar  injury  accruing  to  him  from  the  obstruction,  besides 
that  which  affects  all  the  subjects  in  common  with  him  (g).  Per- 
sons who  prosecute  a  party  for  keeping  a  steam  engine  emitting 
noxious  vapours  near  their  houses,  are  entitled  to  costs  under  the 
act  {h) ;  but  a  person  who  indicts  merely  for  an  attempt  to  com- 
mit a  crime,  is  not  a  party  injured  within  the  act  (i).  If  the 
party  fall  within  the  descriptions  of  the  statute,  the  circumstance 


(a)  1  Wils.  139.     1  Burr,  431.  (c)  2  T.  R.  47. 

Hawk.  b.  2.  c.  27.  s.  53.     13ac.  (d)  5T.  R.  33. 

Abr.  Certiorari,  D.      Burn,  J.         (e)  7  T.  R.  32.    Burn,  J.  Cer- 

Certiorari,  II.  Williams,  J.  Cer-  tiorari,  II.    Williams,  J.  Certio- 

tiorari,VIII.    Dick.  Sess.  399.  rari,  VI. 

(6)  2  T.  R.  47.     5  T.  R.   33.  (/)  3  M.  &  S.  465. 

Burn,  J.  Certiorari,  II.     Wil-         (^)  1  M.  &  S.  208. 
liams,  J.  Certiorari,  VIII.  Dick.  (/t)  10  East,  194. 

Sess,  399.     HuUock,  212,  3.  {i)  I  Wils.  139. 


401 


CHAPTER    IX. 


Costs  on.        of  his  name  not  being  indorsed  on  the  indictment  will  not  pre- 
judice the  rights  with  which  he  is  invested  («). 

If  the  court,  on  the  certificate  of  the  King's  Coroner,  have 
given  to  the  prosecutor  one  third  of  the  Jiue,  they  w'ill  order  that 
sum  to  be  deducted  from  the  amount  of  the  taxation  {b).  But 
the  payment  of  the  fine  does  not  discharge  the  recognizance  for 
the  costs  (c).  And  if  the  defendant  forfeit  his  recognizance  under 
the  statute,  by  not  going  to  trial  at  the  time  specified,  it  will  not 
be  discharged  on  the  application  of  the  bail,  until  the  costs  of  not 
proceeding  to  trial  have  been  paid,  notwithstanding  the  defendant 
"Was  afterwards  acquitted  and  taken  in  execution  for  tlie  amount  of 
the  taxation  id).  And  if  the  amount  of  the  costs  exceed  the  sum 
named  in  the  recognizance,  the  obligation  of  the  latter  will  not  be 
discharged  by  payment  of  the  sum  therein  mentioned ;  but  it  will 
stand  in  force  until  the  whole  amount  is  satisfied  to  the  pro- 
secutor (e).  The  sum,  when  duly  ascertained  by  the  master, 
becomes  a  vested  debt ;  and,  if  the  prosecutor  die  before  it  is 
paid,  his  personal  representatives  may  proceed  to  recover  it  {f). 
Whilst,  on  the  other  hand,  if  the  defendant  die,  after  conviction, 
but  before  the  day  in  bank  {g),  his  bail  will  remain  liable,  and 
the  recognizance  may  still  be  estreated  (/<). 

But  as  the  costs  are  given  only  by  the  statute,  which  relates  only 
to  removal  of  indictments  from  the  sessions,  the  recognizance  must 
be  such  as  the  act  requires,  or  it  will  not  be  allowed  to  stand  as  a 
security  for  the  costs,  after  its  condition  has  been  fulfilled  (J). 
And,  therefore,  a  recognizance  to  remove  an  indictment  from  the 


(a)  1  Burr.  54.  Hawk.  b.  2. 
c.  27.  s.  53.  Bac.  Abr.  Certio- 
rari, D.  Burn,  .J.  Certiorari,  II. 
Williams,  .).  Certiorari,  VI. 
Hullock,  546. 

{h)  4  Burr.  2125.  1  Salk.  55. 
Bac.  Abr.  ('ertiorari,  D.  Com. 
Dig.  Certiorari,  B.  Williams,  J. 
Certiorari,  VI. 

(c)  Bac.  Abr.  Certiorari,  D. 
Williams,  J.  Certiorari,  VI. 
Hawk.  b.  2.  c.  27.  s.  53. 

{d)  3  Burr.  1461.  15  Bast, 
572.     Bac.  Abr.  Certiorari,  D. 


Williams,  J.  Certiorari,  VI. 

(c)  13  East,  4.  15  East,  572. 
3  Burr.  1461. 

(/)  1  T.  K.  104.  15  East,  573. 
Bac.  Abr.  Certiorari,  B.  Wil- 
liams, J.  Certiorari. 

{(j)  3  B.  &  C.  160.  4  Dow.  & 
By.  816,  S.  C. 

(/i)  8  T.  R.  409.    15  East,  573. 

(i)  1  Burr.  11.  2Stra.  1165. 
3  Burr.  1463.  Bac.  Abr.  Cer- 
tiorari, D.  Williams,  J.  Cer- 
tiorari, VI.  Hawk.  b.  2.  c.  27. 
s.  53. 
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court  of  oyer  and  terminer  in  a  larger  sum  than  jEQ,0  is  a  recog-       Costs  on. 
nizance  at  common  law,  and  will  be  discharged  when  complied 
with,  though  the  costs  remain  unpaid  (a). 

If  the  prosecutor,  after  the  removal  of  the  indictment  by  cer- 
tiorari from  the  sessions  to  the  King's  Bench,  give  notice  of  trial, 
but  afterwards  withdraws  the  record,  without  having  counter- 
manded the  notice  in  due  time,  he  will  have  to  pay  the  costs  of 
die  trial,  as  in  other  cases  (Z>). 

(a)  Id.  ibid.     3  Burr.  1461.       (6)  8  East,  2G9.    2  Chit.  Rep.  159. 
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OF  OBTAINING  A  COPY  OF  THE  INDICTMENT- 
ASSIGNING  COUNSEL—  DEFENDING  IN  FORMA 
PAUPERIS  — AND  OF  ARRAIGNMENT  AND  ITS 
INCIDENTS. 


Of  obtaining 
copy  of  indict- 
ment. 


IT  is  a  remarkable  circumstance,  that  the  English  law  should 
allow  so  much  nicety  to  prevail  with  respect  to  formal  defects  in 
the  indictment,  and  yet  afford  the  defendant  so  little  opportunity 
of  discovering  them.  At  common  law,  he  is  never,  in  case  of 
treason  or  felony,  entitled  to  a  copy  of  the  indictment  (a) ;  though, 
if  any  legal  exception  be  taken  to  its  form,  the  court  will,  as  a 
favor,  allow  a  copy  to  be  taken  of  the  part  which  it  is  material  to 
examine  {b).  And  he  is,  in  all  cases,  allowed  to  have  the  record 
read  over  to  him  with  sufficient  distinctness,  or  even  twice  in 
English  (c) ;  as  is  the  case  at  the  present  day  where  the  prisoner 
[  404  ]  desires  to  plead  autrefois  acquit  to  an  indictment  for  felony  {d). 
And  in  a  case  where  the  defendant's  object  was  to  reverse  an  out- 
lawry before  conviction  for  murder,  the  record  of  outlawry  was 
read  so  slow,  as  to  afford  an  opportunity  of  taking  it  down  in 
short-hand  (e).  In  offences  inferior  to  felony,  on  the  other  hand,  it 
seems  that  the  right  of  having  a  copy  of  the  indictment  has  at  all 
times  been  admitted  (f).  And  now,  by  60  Geo.  3.  and  1  Geo.  4. 
c.  4.  s.  8,  in  prosecutions  for  misdemeanors,  instituted  by  the 
attorney  or  solicitor-general,  in  any  of  the  courts  therein  men- 
tioned, the  coiut  shall,  if  required,  make  order  that  a  copy  of  the 


(a)  1  Lev.   68.      Moor,  G6G. 

1  Show.  131.  1  Sid.  85.  2  Hale, 
236.  4  T,  R.  692,  3.  3  Burr. 
1811.  Hawk.  b.  2.  c.  39.  s.  13. 
Fost.  40.  228.    4  Bla.  Com.  352. 

2  Woodes.  556.  1  East,  P.  C. 
112. 

(6)   1  Lev.   68.      1   Sid.    85. 


Hawk.  b.  2.  c.  39.  s.  13. 

(c)  1  Lev.  68.  1  Sid.  85.  Fost. 
40.  2  Hale,  236.  Hawk.  b.  2. 
c.  39.  s.  13.  Hand's  Prac.  487, 
note  *. 

(d)  2  Leach,  711. 

(e)  Hand's  Prac.  487,  note. 
(/)  Cro.  Car.  483. 
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information  or  indictment  shall  be  delivered,  after  appearance,  to    ^''j,"p^*oF**'** 
the  party  prosecuted,  or  his  clerk  in  court,  or  attorney,  upon  ap-      indictment. 
plication  made  for  the  same,  free  from  all  expense  to  the  party  so 
applying;    provided    that    such   party,    or   his  clerk  in  court,  or 
attorney,  shall  not  have  previously  received  a  copy  thereof. 

As  far  as  respects  high  treason,  this  ancient  rule  against  allow- 
ing a  copy  of  the  indictment  lias  been  greatly  relaxed  by  the  pro- 
visions of  the  legislature.  The  7  W.  3.  c.  3.  enacted,  that  all 
persons  indicted  for  high  treason,  except  for  counterfeiting  the 
coin,  sign  manual  or  signet,  should  have  a  true  copy  of  the  whole 
indictment,  but  not  the  names  of  the  witnesses,  five  days  at  least 
before  the  trial,  upon  the  application  of  his  attorney  or  agent,  and 
the  payment  of  reasonable  fees  to  the  officer,  not  exceeding  five 
shillings  for  the  copy  required.  And,  by  the  seventh  section  of 
the  same  act,  every  defendant  is  entitled  to  a  copy  of  the  panel  of 
the  jurors  who  are  to  try  him,  duly  returned  by  the  sheriff,  and 
delivered  to  him  two  days  at  least  previous  to  the  trial.  These 
privileges  were  further  extended  by  7  Ann.  c.  21.  s.  11,  which 
enacts,  that  after  the  decease  of  the  pretender,  when  any  person  is 
indicted  for  high  (reason  or  misprision  of  treason,  a  list  of  the 
witnesses  who  shall  be  produced  on  the  trial  in  support  of  the 
charge,  and  of  the  jury,  mentioning  their  names,  professions,  and 
places  of  abode,  shall  also  be  given  at  the  same  time  that  a  copy 
of  the  indictment  is  delivered  to  the  party  indicted.  And  these 
copies  and  lists  are  to  be  delivered,  at  least  ten  days  before  the 
trial,  in  the  presence  of  two  credible  witnesses.  But  this  last  act 
of  parliament  has  since  been  repealed,  as  far  as  it  affects  treasons 
relating  to  the  coin,  which  were  expressly  excepted  from  the 
statute  of  William ;  and  are  now,  therefore,  to  be  tried  in  the  [  405  J 
same  way  with  common  felonies  (o).  It  will  suffice  if  the  list,  in 
describing  the  place  of  abode  of  the  witnesses,  state  it  was  lately 
of  such  a  place ;  but  the  place  mentioned  must  be  the  last  place 
of  the  witness's  abode  (b). 

Although  these  acts  mention  only  "  the  whole  indictment,"  the 
prisoner  ought  to  have  a  copy  of  the  caption  also  delivered  to  him, 

(a)  6  Geo.  3.  c.  53.  {b)  2  Stark.  IIG.  127. 
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Of  obtaining    for  this  is  as  necessary  to  enable  him  to  conduct  himself  in  plead- 
iNolcTftiENT.     ing  as  the  other ;  and  such  is   now  the  constant  practice  (a).     But 
if  he  plead  without  having  claimed  these  advantages,  or  when  they 
have  been  imperfectly  granted,  he  cannot  afterwards  take  advan- 
tage of  the  defect,  for  his  pleading  has  cured  the  objection  (6). 

Time   and  mode       By  necessary  construction,  the  ten  days  mentioned  in  the  statute 

of  granting  it.      ^  ^^^^    ^  ^i,  g.  11.  must  be  reckoned  after  the  bill  is  found,  and 

before  the  arraignment  of  the  prisoner ;  for,  until  the  finding  of 

^  the  bill,  there  is   no  indictment,  and,  upon   the  arraignment,  the 

prisoner    must  plead  instanter  (c).     The   ten   days    must,  in  the 

instance  of  the   copy  of  the  indictment,  be  reckoned  exclusive  of 

the  days  of  delivery  and  arraignment,  and  with  regard  to  the  copy 

of  the  panel,  exclusive  of  the  days   of  delivery  and   of  trial  (rf). 

By  general  practice  too  the  time,  at  least  with  respect  to  the  copy 

of  the  indictment,  is  reckoned  exclusive  of  Sunday,  as  that  is  a 

day  on  which,    it  will   not   be    presumed    that    the    prisoner   is 

preparing  for  his  defence,  though  this  indulgence  is  not  given  by 

the   statute  (e).     When  the  indictment  is   to   be   read  to  him,  in 

cases  to  which  the   act  does   not  apply,  in   order  to    enable  the 

r     40G     "1    defendant  to  plead  autrefois  acquit,  the  proper  time  is  to  grant 

oyer,  before  he  is  called  upon  to  plead  (/). 

Although  the  statute  of  William  requires  that  the  defendant 
shall  have  a  copy  of  the  panel  "  duly  returned  by  the  sheriff,"  if 
the  copy  be  delivered  before  the  return  of  the  precept,  it  will  be 
sufficient  within  the  words  and  intent  of  the  act,  because  he  will 
have  the  advantage  of  it,  in  the  interval  allowed  to  inquire  into 
the  character  of  the  jurors,  and  to  prepare  his  challenges  (g).  The 


(a)  Fost.  22Q,  230.      1  East  P.  C.  112.  4Bla.  Com.  352,  n.  G. 

P.  C.  113.  It    is     said    in    Lord  Erskme's 

(6)  4Harg.  St.Tr.  74G,  7.  Eost.  speech,  on  the  trial  of  Hadfield, 

230.      2Salk.  G34.       Comb.  5.  that  a  defendant  has  fifteen  days 

And  see  2  Stark.  C.  N.  P.  158.  between  arraignment  and   trial. 

(c)  Fost.    230.     1  Burr.  (543.  Erskine's  Speeches,  5,  v.  7. 

Hawk.  b.  2.  c.  39.  s.  15.     1  East  (  /)  Hawk.  b.  2.  c.  39.   s.  13. 

P.C.  112.  2  Leach,  711. 

(J)  Fost.  230.     iBurr.   ai3.  ((/)  4  St.  Tr.  6G0.     Fost.  230. 

Hawk.  b.  2.  c.  39.  s.  15.    I  East  Hawk.  b.  2.  c.  41.  s.  23.     1  bast 

P.C.  112.  P.C.  113. 

(e)    Fost.    2.     230.       1   East 
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mode   in  which  the   prosecutor  is  enabled   to  comply  with  the  re-  Time  and  mode 

•    .    .  .  •  OK 

quisitions  of  the  statute,  is  by  moving  for  a  rule  upon  the  sheriff,  gkanting  it. 
to  deliver  to  him  a  list  of  the  jurors  whom  it  is  intended  to  return 
on  the  panel,  in  order  to  deliver  them  to  the  prisoner  (a).  If  so 
many  of  the  jurors  are  challenged,  that  a  sufficient  number  are 
not  left  in  the  panel,  the  court  will,  in  case  of  a  special  commis- 
sion, award  a  new  panel  ore  tenus,  and  in  other  cases  will  award  a 
decern  tales,  and  adjourn  to  another  day  to  give  the  defendant  time 
to  examine  the  new  lists  according  to  the  statutes  (b).  Trivial  objec- 
tions to  the  mode  of  stating  the  jurors  returned,  will  not  be  mate- 
rial, as  where  the  name  is  mis-spelled,  but  the  sound  is  not  altered, 
and  where,  in  the  addition,  the  name  of  the  street  in  which  the 
defendant  resides,  is  stated  without  any  circumstance  to  distinguish 
it  from  other  streets,  the  names  of  which  are  similar  (c).  But  if, 
previous  to  the  trial,  the  lists  are  discovered  to  be  materially  in- 
correct, a  motion  may  be  made  on  the  part  of  the  crown,  to  allow 
the  sheriff  to  amend  the  panel,  and  then  the  corrected  lists  must 
be  delivered  to  the  parties  indicted  {d). 


It  seems  to  be  universally  agreed,  that  at  common  law,  a  pri-      [     407     ] 

soner  was  not  entitled  to  defend  by  counsel,  upon  the  general  issue  ^*"  assigning 

■'  '      t^  ^  counsel. 

not  guilty,  on  any  indictment  for  treason  or  felony  (e).  This  rule 
may  appear  somewhat  strict  and  severe,  as  the  crown  has  always 
the  benefit  of  counsel  to  marshal  its  evidence,  and  state  the  case 
to  the  jury  ;  but  it  is,  in  some  degree,  attempted  to  be  explained 
by  the  maxim,  that  the  judge  is  to  be  counsel  for  the  prisoner  (f)-^ 
whose  duty  it  is  to  see  that  all  the  proceedings  are  regular;  to  exa- 
mine witnesses  for  the  defendant ;  to  advise  him  for  his  benefit ; 


(a)  2    Dougl.   500.       1    East  147.    Cro.  Car.  147.     Fost.  228. 

P.  C.   113.     See   form    of  rule  231.    Rep.  ternp.  IlMrdvv.  250, 1. 

Dougl.  591.     Post,  last  vol.  Hawk.  b.  2.  c.  39.  s.  1.     4  Bla. 

(6)  Fost.  G3,  4.     1  East  P.  C.  Com.  355,  6.     I  East,  P.  C.  1 12. 

113.  Dick.  Sess.   193.     Doc.  &  Stu. 

(c)  6T.  R.  531.    I  East  P.  C.  259  to  2G2. 

114.  (  f)  See  4  Bla.  Com.  354,  5,  G, 

(d)  lEastP.  C.  113,  14.  ami  the   note  4.     Doc.  &   Stu. 
{e)  3  Inst.    29.  137.     2  Bulst.  259. 

Vol.  1.                                C  C 
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Of  assigning  to  hear  his  defence  with  patience  :  and,  m  general,  to  take  care 
that  lie  IS  neither  irregularly  nor  unjustly  convicted  (a).  Whereas, 
when  counsel  are  allowed  a  prisoner,  it  is  their  business  to 
see  that  he  lose  no  advantage  ;  and  it  is  then  the  duty  of  the 
judge  to  be  equal  and  indifferent  between  the  king  and  the  pri- 
soner (h).  In  prosecutions  in  which  counsel  may  be  and  are 
allowed,  the  court  will  not  be  of  counsel  for  the  defendant 
also  (c).  The  rule  by  which  counsel  are  refused  to  the  defend- 
ant, applies  only  to  matters  of  fact ;  for  whenever  a  point  of  laze 
arises  proper  to  be  debated,  he  will  have  counsel  to  discuss  it  ((^); 
as  whether  the  facts  proved  constitute  any  offence,  or  the  offence 
charged  ;  whether  the  witnesses  offered  are  competent ;  whether 
the  jury  are  sufficient,  and  whether  the  indictment  is  properly 
framed  (e).  In  these  cases,  it  is  said,  the  prisoner  must  propose 
the  point,  and  the  court  will  assign  him  counsel  if  they  think  it 

.  [  408  ]  will  bear  discussion  {f).  But  if  any  doubt  arises  on  the  trial  of 
a  nobleman  by  his  peers,  it  is  said,  they  will  not  allow  counsel, 
but  decide  the  matter  among  themselves  (g). 

The  refusal  of  counsel  also  applies  only  to  the  general  issue,  ' 
and  has  never  been  extended  to  any  collateral  issue ;  for  upon 
these,  the  prisoner  is  entitled  to  their  full  assistance  (//).  Thus  he 
may  have  counsel  to  plead  a  pardon  («'),  to  assign  error  to  reverse 
outlawry  (A) ;  but  the  court  cannot  assign  the  defendant  counsel 
on  an  outlawry  for  treason  till  he  has  pleaded  to  the  outlawry,  and 
then  he  may  have  counsel  on  the  collateral  matter  (/),  or  to  plead 
a  former  acquittal ;  even  though  by  rudeness  and  contumacy  he 
should  forfeit  all  claim  to  a  mere  discretionary  indulgence  (m). 
And  it  is  said,  that  in  such  cases,  any  one  may  be  counsel  for  him 


(a)  3  Inst.  29.     2  Bulst.  147.  (h)   Fost.    42.    4G.    5G.    232. 

4  MUi.  Com.   35.5,  6.     Dalt.  J.  3    Inst.    137.      Cro.    (^ar.    305. 

0.185.     Dick.  Sess.  104.  1  Kurr.   G33.     2  Stra.   825,  G. 

(/y)  4  Ilarg.  St.  Tr.  705.  2  II  ale,  241.    Hawk.  b.  2.  c.  31). 

(r)  Ibid.  s.  5.     4  Bla.  Com.  35G,  n.  !). 

(rf)  Cro.  Car.  147.    3  Inst.  21).  (?:)  3  Inst.    29.137.     Hawk. 

137.    2  Hale,  230.    Fost.  131,2.  b.  2.  c.  39.  s.  5. 

Hawk.  b.  2.  c.  39.  s.  4.     4  Bla.  (k)  Fost.  4G.     2  Stra.  825,  G. 

Com.  356.  Hawk.  b.  2.  c.  39.  s.  5.     Burr. 

{(i)   Hawk.  b.  2.  c.  39.  s.  4.  G30.     Cro.  Car.  3G5. 

(/)  Hawk.    b.  2.    c.  39.  s.  4.  (/)  1  Burr.  G38. 

Cro.  C.  C.  147.  («j)  2  Hale,  241  ■ 

(ff)  Hawk.  b.  2,  c.  39.  s.  G. 
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without  assignment  (a),  though  it  is  certainly  better  that  both  the     Of  assigning 


COUNSEL. 


I 


counsel  and  solicitor  should  be  assigned  by  the  court  on  the  nomi- 
nation of  the  defendant  (b).  However,  it  is  certain,  that  any  one 
may,  as  amicus  curice,  inform  the  court  of  any  error  in  the  pro- 
ceedings, of  which  they  are  bound  to  take  cognizance  (c). 

Even,  upon  the  general  issue,  the  strict  rule  of  law  against  de- 
fending by  counsel,  has  been  considerably  modified  by  modern 
practice.  For,  at  the  present  day,  a  prisoner  is  allowed  counsel 
to  instruct  him  what  questions  to  ask,  or  even  to  ask  questions  for 
him  with  respect  to  matters  of  fact,  and  to  cross  examine  the  wit- 
nesses for  the  crown,  and  to  examine  those  produced  on  the  part 
of  the  defendant,  though  not  to  address  the  jury  (d).  And  in 
case  of  mere  misdemeanors,  or  any  offences  less  than  felony,  it  [  409  ] 
does  not  appear  that  the  right  of  the  party  indicted  to  a  full 
defence  by  advocates,  has  ever  been  disputed  (e).  But  the  de- 
fendant, on  the  trial  of  a  misdemeanor,  cannot  have  the  assistance 
of  counsel  to  examine  the  witnesses,  and  reserve  to  himself  the 
right  of  addressing  the  jury ;  though  indeed,  even  in  such  case, 
counsel  may  argue  for  him  a  point  of  law,  or  suggest  what  ques- 
tions to  put  to  the  witness  (/  )• 

The  rule  by  which  counsel  were  denied  upon  the  general  issue, 
on  charges  of  felony  and  treason,  has  been  entirely  abolished,  as 
it  respects  the  latter,  though  it  still  remains  in  force  with  reference 
to  the  former.  In  prosecutions  for  treason,  it  was  feared  that  the 
very  weight  of  the  charge  would  tend  to  depress  the  prisoner,^ 
while  from  its  political  nature,  it  was  too  likely  to  be  imputed,  in 
bad  times,  to  the  innocent  who  might  be  obnoxious.  It  was, 
therefore,  enacted  by  the  7  W.  3.  c.  3.  s.  1.  which,  we  have  seen, 
gives  a  copy  of  the  indictment  and  jurors,  that  all  persons  accused 
of  any  such  treason,  as  works  corruption  of  the  blood,  shall  be 
admitted  to  make  their  full  defence  by  counsel ;  and,  upon  their 


(a)  Sir  T.  Jones,  180.    Hawk.  Dick.  Sess.  194. 

b.  2.  c.  39.  s.  5.  (e)  Cro.  Car.  482,  3.     4  Bla, 

(b)  Hawk.  b.  2.  c.  39.  s.  7.  Com.  355,  n.  8. 

(c)  3  Inst.    29.  137.     Hawk.  (/)  1  Ry.  &  Mo.  N.  P.C.ICG. 
b.  2.C.  39.  s.  7.     Dalt.J.  c.  165.  3  Campb.  98. 

{d)  4  Bla.     Com.  354,  5,^  6. 

'  C  C  2 
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Of  AssiBNiNG    request,  the  court  before  uliom  ihey  are  to  be  tried,  are  authorized 

COUNSEL.  II  ,  ,  ,  1- 

and  required  to  assign  them  such  counsel,  not  exceeding  two,  as 
they  shall  themselves  desire,  and  the  counsel  so  assigned,  shall 
at  all  reasonable  tinies  have  free  access  to  the  prisoner.  And  by 
the  third  section  of  the  same  act,  its  provisions  are  extended  to 
persons  outlawed  for  treason,  who  may  afterwards,  by  any  other 
law,  put  themselves  upon  their  trial.  But,  by  particular  pro- 
visions of  this  act  (c/),  it  does  not  affect  parliamentary  impeach- 
ments, or  persons  indicted  for  treasons  relating  to  the  coin,  signet, 
or  sign  manual.  By  a  modern  statute  (b),  however,  the  same 
indulgence  is  allowed  to  persons  impeached  by  the  high  court  of 
parliament,  though  the  latter  description  of  treasons  are  still  left 
as  at  common  law,  and  no  counsel  can  be  allowed  to  defend 
them  (c).  I'he  indulgences  thus  granted,  have,  on  several  occa- 
[  410  J  slons,  been  exercised,  and  found  highly  beneticial  to  the  liberties 
of  the  subject  {d).  And  under  these  acts,  every  prisoner  is  sepa- 
rately entitled  to  two  counsel,  though  jointly  indicted  with  others 
for  the  same  offence  (e).  But  other  felonies  have  not,  by  any 
statute,  been  made  subject  to  the  same  regulations ;  but,  on  any 
appeal,  full  counsel  have  always  been  admitted;  because,  although 
the  object  of  the  prosecution  is  the  death  of  the  defendant,  it  is 
in  foim,  in  the  nature  of  a  civil  proceeding  if). 

Time   and  mode       It  seems,  that  upon  the  true  construction  of  the  stat.  of  William, 
of  assiirniiigcouii-     ,  .  •  i     i        i  i         •  i  ,  .     ,- 

ael.     ~  I'le  prisoners  are  entitled  to  have  counsel  assigned  ten  days  before 

arraignment,  exclusive  of  Sunilays,  in  order  that  they  may  have  full 
opportunity  of  preparing  for  their  defence  by  professional  assist- 
ance (o).  The  application  need  not  be  made  by  the  prisoners 
themselves,  but  may  be  by  one  of  their  intended  counsel,  or  their 
agents  and  attornies  (h).  And  the  latest  practice  seems  to  be  (i), 
upon  the  finding  of  the  indictment  by  the  grand  jury,  for  one  of 


(n)  Sections  12,  13.  b.  2.  c.  39.  s.  3.      See  form   of 

{b)  20  Geo.  2.  c.  30.  Assjonniont,  1  Burr.  013. 

(c)  2  Slra.  825,  6.  (g)  1  !<:ast,   P.  C.  1 14. 

{(f)    Post.    42.    4«,    47.    22n.  (h)  Dougl.  591.     Hawk.  h.  2. 

1  Burr.     643.       Dougl.    592.  c.  39.  s.  10.     1  East,  P.  C.  114. 

2  Slra.  B25.     4  Bla.  Com.  350.  Tost.  230,  n.  *. 

(e)  1  East,  P.  C.  111.  (i)  Upon  Hardy's  trial,  1  East, 

(/)  3  Dyer,  29G,  a.     Hawk.  P.  (\  1 14. 
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the  judges  in  court  to  give  notice,  that  on  application  by  the  agent  "^'^J'^/g^,''^^^™,"^"^ 

or  attorney  for  the  prisoner  to  the  courts  of  oyer  and  terminer  or         counsel. 

Old  Bailey,  or  either  of  the  judges,  counsel  will  be  assigned  them, 

in  order  to  prevent  harassing  them  by  bringing  them  up  merely  to 

be  remanded.     Though  formerly  it  seems  to  have  been  the  mode 

to  bring  them  up,  to  hear  the  indictment  read,  and  before  reading 

it,  to  assign  them  counsel,  then  to  call  upon  them   to  plead,  and 

remand  for  a   convenient   interval  (a).      But  when  a  prisoner  is 

allowed  counsel  upon  a  collateral  fact,  he  is  not  entitled  to  have 

them  until  after  he  has  pleaded,  to  defend  in  court,  though  they 

may  advise  him  in  private  (6).     And  the  court  will  not  grant  a       [     411     ] 

rule  for  this  purpose,  when  they  understand  the  secretaries  of  slate 

have    admitted    the   counsel    to    visit   him    in    prison  (t).     After 

counsel  are   once  assigned,   the   court  will    not   discharge   them, 

though  they  desire  it,  but  will  sometimes  add  others  to  them  (r/). 

But  if  the  prisoner  desire  either  a  serjeant   or  king's  counsel,  he 

must   pray  it   in    a    distinct    petition,  when    it  will     probably  be 

granted  (e). 


Although  we  have  seen  that  no  one  can  be  convicted  of  a  Of  appearance 
felony  in  his  absence,  and  at  the  assizes  and  sessions,  the  defendant  j^y  attorney/"^ 
must  appear  in  person,  before  plea,  it  is  otherwise  in  the  King's 
Bench  in  the  case  of  misdemeanors  ;  for  the  defendant  may  in 
that  court,  when  the  crime  is  inferior  to  felony,  appesr  by 
attorney  (f).  And  in  case  of  mayhem,  even  though  it  is  stated  to 
be  done  felonioush/  iu  the  indictment,  the  defendant  need  not  per- 
sonally attend,  but  may  cause  his  plea  to  be  delivered  in  the 
office  (g).  So,  where  infants  are  prosecuted  for  misdemeanors,  it 
is  the  constant  practice    for    them    to   appear  by  attorney  in   the 


(o)  1  Burr.  643.  1  Bla.  Rep.  4.  246.417.    Post,  last  volume. 

(A)  7  W.  3.  c.  3.  s.  1.    1  Jiast,  (/  )  Ante,  337,  8.  1  Lev.  1  4(;. 

P.O.  111.    1  F>urr.  63U.    Dougl.  Kelw.  165.    Dyer,  346, 1).   1  Rol. 

591,  n.  2.     iBla.  Bep.3.     Fost.  Abr.  289,    1.   iO.     2  Hale,  216. 

41.  228,  229,  Cro,  Jac.  362.     Com.  Dig.  At- 

(c)  1  Bla.  Rep.   3.     Fost.  41.  toruey,  B.  5.     Bae.  Abr.  Attor- 

229.  ney,  H. 

id)  Hawk.  b.  2.  c.  39.  s.  8.  {fj)  2  Stra.  1101.  016. 

(«)  8eo  tortus,    Hand's  Prac. 
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CHAPTER    X. 


Of  appearance  crown  office,   thougli   in  civil    cases    they  must  defend   by  guar- 

AND     DEFENDING      ,.  \  »        i    •      • 

u\  ATTORNEY,  oiau  (fl).  And  It  IS  usual  at  the  sessions  for  the  party  to  appear, 
traverse,  or  deny  the  indictment,  and  enter  into  a  recognizance 
with  sureties  to  appear  and  try  at  a  subsequent  sessions  (6).  So 
also  a  clerk  in  court  may  confess  an  indictment  for  his  client  in 
his  absence  (c).  And  we  have  seen,  that  in  order  to  reverse  an 
outlawry  before  conviction  on  an  indictment  for  a  misdemeanor, 
[  412  ]  the  defendant  may  appear  by  attorney,  though  he  cannot  do  so  on 
a  prosecution,  for  a  felony  (d),  or  when  he  is  taken  for  a  con- 
tempt, or  on  a  cepi  corpus  upon  an  exigent  [e). 

Analogous  to  the  practice  of  the  plaintiflf's  entering  an  appear- 
ance for  the  defendant  in  a  civil  action  (jT),  it  was  enacted  by  the 
48  Geo.  3.  c.  58.  s.  1.,  that  if  a  person  in  custody  under  a  war- 
rant or  writ  of  capias,  founded  on  an  indictment  in  the  court  of 
King's  Bench,  (which  we  may  recollect  can  only  be  for  a  mis- 
demeanor) shall  not  cause  an  appearance,  and  plea  or  demurrer, 
to  be  entered  for  himself  within  eight  days  after  copy  of  the 
indictment  delivered,  with  notice  to  plead  in  eight  days,  it  shall 
be  lawful  for  the  prosecutor  to  cause  an  appearance,  and  plea  of 
not  guilty  to  be  entered  for  him,  and  to  proceed  to  trial  as  if  he 
were  actually  present.  And  there  is  a  similar  provision  with 
respect  to  prosecutions  for  obstructing  revenue  officers  {g). 


Of  defending  in        Although  a  defendant  in  a  civil  action  is  never  entitled  to  defend 
forma  pauperis.      .  ,  .  .         ,  ... 

in  forma  pauperis,  this  rule  does  not  apply  to  criminal  proceed- 
ings ;  for  the  reasons  why,  in  the  former  case,  this  indulgence  is 
not  allowed,  is,  that  the  statute  11  Hen.  7.  c.  12.  contains  no 
provision  relative  to  defendants,  and  that  the  court,  if  they  had 
this  discretionary  power,  would  be  enabled  to  dispense  with  the 


(a)  2  Ld.  Raym.  1284.     Tidd,  torncy,  B.    4  &  5  W.  &  M.  c.  18. 

02.  ((')  Id.  ibid. 

(i)  Dick.  Sess.  151,  2.  (/)    See    12   Geo.  1.    c.  29. 

(c)  6   Mod.  10.      I?ac.   Abr.  5  Geo.  2.    c.  27.     Tidd's   Prac. 
Attorney,  1>.  241. 

(d)  Ante,    3G9.      Com.  Dig.  (y)   26  Geo.  3.   c.  77.   s.  18. 
Attorney,  B.  «.     Bac.  Abr.  At-  35  Geo.  3.  c.  90*.     0  T.  R.  400. 


OF    DEFENCE    IN    FORMA    PAUPERIS.  ^^^ 

Statutes  relative  to  costs  to  the  prejudice  of  the  party  suing  (a).    O^'^^d^^d^^g 
But,  as  in  criminal  cases,  the  prosecutor  receives  no  costs,  unless        pauperis. 
the  indictment  be  removed  by  certiorari,  and,  therefore,  he  cannot 
be  prejudiced  by  such  an  admission;    the  courts  have  a  discre- 
tionary power  at  common  law,  of  allowing  the  party  indicted  to       [     413     ] 
defend  as  a  pauper  {(j).     And,  in  the  exercise  of  this  discretion, 
they  will  admit  a  defendant  to  plead  a  pardon  in  forma   paupe- 
ris (c)  and  even  to  defend  an  indictment  for  conspiracy  {d).     By 
the  2  Geo.  3.  c.  28.  s.  8.  a  person  arrested  on  a  capias  or  infor- 
mation, relating  to  the  customs,  upon  making  affidavit  that  he  is 
not  worth  £5,  exclusive  of  his  wearing  apparel,  may,  at  the  dis- 
cretion of  such  judge,  be  admitted  to  defend  as  a  pauper,  with 
the  same  privileges  as  those  who  may  sue  in  this  manner  for  the 
recovery  of  civil  rights. 

The  mode    for  the   party  defending    to   obtain   this    benefit,  is 
by  making  an  affidavit   before  the  judge  or  a  commissioner  of  the 
court,  under   the   last-mentioned  act,  that    he    is  not  worth    £5, 
and  then  to  petition  to  have  a  particular  counsel  aiid  clerk  assigned 
him  (e).     In   civil    cases,  where  the    plaintiff  applies,  he    must, 
at  the  foot  of  his  petition,  add  a  certificate   under   the   hands   of 
two   counsel,  that   they  believe   him    to     have  good   grounds    of 
action  ;  but  it  does  not  seem   essential  for  a  defendant    to  procure 
such  an  attestation,  that  he  has  probable  grounds  of  defence  (J), 
When   he    has    prepared   the    affidavit    and   petition,  he  presents 
them,  and  in  civil  cases,  if  the   court    see  fit,  they  will   issue   an 
order  according  to    the   prayer  of  the   plaintiff  (g).     But,  where 
the  defendant   applies,  he    must   move    the  court,  and   then  the 
order  will  issue  (h).     An    order    cannot   be  made    at  the  judge's 
chambers  in  vacation,  for   leave   to  prosecute   in  forma  pauperis, 
the  order  must  be  obtained  in  court  {i). 


(a)   2    Keb.    87B.      Hullock,  (rf)  Vin.  Abr.  Paupers,  A. 

22B,  S).  (f)    Yin.  Abr.  Paupers,  li. 

(6)  Rep.    temp.  Ilardw.  211,  (/■)ld.  ibid. 

212.  253.     2  Stra.  1041.  1214.  (g)  Id.  ibid. 

3  Burr.  1308.    6  Mod.  88.  Com.  (/*)  Comb.     77.      Vin.     Abr. 

Dig.  Forma  Pauperis,  A.    Hul-  Paupers,  B. 

lock,  228.  (i)  Admitted  by  the  court,   in 

(o)  2  Stra.  1214.     Com.  Dig.  Rex  v.  Cresswcll,   at  Guildhall, 

Forma  Pauperis,  A.     Hullock,  London,  22d  July,  1816. 
220,  11.  1. 


J13  CHAPTER    X. 

Of  uefenimng        The  eft'ect   of  this   admission,  when   granted,  is  to  prevent  the 

IN    FORMA  /v  /•      1  r  ■  r  II  i  1 

PAUPERIS.  omcers  of  the  court  from  takmg  fees,  as  well  as  those  who  are 
assigned  to  conduct  the  cause  on  the  motion  of  the  defendant  (a), 

[  414  ]  Under  the  statute  of  llHen.  7.  the  court  admitting  the  plaintiff 
to  prosecute  as  a  pauper,  might  punish  him  if  non-suited  (6) ; 
but  in  criminal  cases,  there  is  no  instance,  at  least  in  modern 
practice,  of  a  prisoner  so  indulged,  having  on  conviction,  received 
an  aggravated  punishment. 


Of  anaignrnpnt         We  have  seen,  that   although    a   defendant  accused   only  of  a 
aud  its  incidents.        •    .  i       r         i        -i      •     i  •       i  i  • 

misdemeanor,  may  be  round  guilty  ni  his  absence,  this ,  can   never 

be  done  in  capital  felonies,  but  it  is  necessary  that  he  should 
personally  attend,  and  it  should  so  appear  on  the  record  (c). 
When,  therefore,  he  either  voluntarily  appears  to  the  indictment, 
or  was  before  in  custody,  or  is  brought  in  upon  process  to  answer 
it,  he  is  immediately  to  be  arraigned  thereon,  which  is  the  next 
stage  of  criminal  prosecution  {d).  Different  derivations  have 
been  assigned  to  the  term  arraignment  (e);  it  signifies  the  calling 
of  the  defendant  to  the  bar  of  the  court,  to  answer  the  accusation 
contained  in  the  indictment  {/).  It  consists  of  three  parts,  1st, 
calling  the  prisoner  to  the  bar  by  his  name,  and  commanding  him 
to  hold  up  his  hand ;  2diy,  reading  the  indictment  to  him  dis- 
tinctly in  English,  that  he  may  understand  the  charge;  and, 
'klly,  demanding  of  him  whether  he  is  guilty  or  not  guilty,  and 
asking  him  how  he  will  be  tried  (g). 


(a)  Ilullock,  228,  n.  1.  4  Bla.  Com.  ^22. 

(^»)  Vin.     Ahr.     Paupers,   C.  (/)  2  Bale,  21G.    4  Bla.  Com. 

Com.  Dig.  Forma  Pauperis,  A.  322.       Hum,    J.    Arraignment. 

Ilullock,  22;).  ^Villianis,       J.       Arraignment. 

(c)  Ante,  358.     2  Hale,  21<>.  4  Harg.  St.  Tr.  777,  8. 

1  8how.   i:}l.  (r/)  2  Hale,  219.    Williams,  J. 

(r/;  2l]lale,  21G.     4  Bla.  Com.  Arraignment.     Dick.  Sess.  IGO. 

;522.       ]>urn,   J.     Arraignment,  See  forms,  Harg.  St.  Tr.  vol,  4. 

Williams,  J.  Arraignment.  777.  GUI.     2  Hale,  219.     Dick. 

(«)  Johuaon'*    Die.   Arraign-  Scss.   158.    160.   and   post,    last 

ment.     Jac.  Die.  Arraignment.  vol. 
Da!(.  c.  183.     2  Hale,    21G,  17. 


OF    THE    ARRAIGNMENT    AND    INCIDENTS. 
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The  first  of  these  ceremonies  is  intended  the  more  completely 
to  identify  the  prisoner  as  the  person  named  in  the  indictment, 
because  by  holding  up  his  hand  when  his  name  is  called,  he 
acknowleges  himself  to  be  properly  described  under  that  appel- 
lation (a).  But  this  ceremony  is  not  absolutely  necessary,  for  if 
the  prisoner  obstinately  refuse  to  hold  up  his  hand,  the  same 
purpose  is  answered  by  any  admission  that  he  is  the  person 
intended  (b).  And  it  seems  not  to  be  usual  at  all  to  require  it 
of  a  peer  {c). 


Form  of. 


[     415     ] 


The  intention  of  reading  the  indictment  to  the  prisoner,  is, 
that  he  may  fully  understand  the  charge  to  be  produced  against 
him  (d).  This  is  to  be  done  in  English  by  a  very  ancient  statute, 
long  before  the  proceedings  in  general  were  in  our  own  language, 
and  when  all  the  written  parts  of  the  accusation  were  scrupulously 
framed  in  Latin  (e).  And  it  seems  that  the  indictment  is  to 
be  read,  although  the  defendant  has  had  a  copy  delivered  to 
him  (/).  The  mode  in  which  it  is  read  is,  after  saying  "  A.  B. 
hold  up  your  hand,"  to  proceed,  "  you  stand  indicted  by  the  name 
of  A.  B.,  late  of,  &c.  for  that  you,  on,  &c."  and  then  to  go  through 
the  whole  of  the  indictment  (g).  If  the  defendant  wish  to  plead 
autrefois  acquit,  the  indictment  is  to  be  so  slowly  read,  that  the 
defendant  may  take  it  down,  so  as  to  state  it  correctly  in  his 
plea  (/*). 

After  tliis  is  concluded,  the  clerk  of  the  arraigns  proceeds  to 
the  third  part  of  this  branch  of  the  proceedings,  by  adding,  "  how 


(a)  2  Hale,  219.  Dalt.  c.  185. 
Hawk.  b.  2.  c.  28.  s.  2.  4  Bla. 
Com.  323.  Burn,  J.  Arraign- 
ment. Williams,  J.  Arraign- 
ment.   Dick.  Sess.  158. 

{b)  Sir  T.  Rayni.  408.  1  Bla. 
Hep.  3.  2  Hale,  219.  Hawk, 
b.  2.  c.  28.  s.  2.  4  Bla.  Com. 
323.  Burn,  J.  Arraignment. 
Williams,  J.  Arraignment. 
Dick.  Sess.  159. 

(c)2  Hale,  219,  n.  a.  Hawk, 
b.  2.  c.  28.  s.  2.  n.  3. 


(d)  2  Hale,  219.  Dalt.  c.  185. 
4  Bla.  Com.  323.  Williams,  J. 
Arraignment.     Dick.  Sess.  160. 

(c)  37  Ed.  3.  c.  15.  Hawk. 
b.  2.  c.  28.  s.  3.  4  Bla.  Com. 
323. 

(/)  1  Burr.  643. 

{(j)  Dalt.  J.  c.  185.  Burn,  J. 
Sessions.  Cro.  C.  C.  7.  Dick. 
Sess.  160.  As  to  the  form  of 
reading  indictment,  see  Dick. 
Sess.  160,  and  post,  last  vol. 

(/t)  Ante,  403,  4. 
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Form  of.        say  you  A.  II.,  are  you  guilty  or  not  guilty  i"  (a)     Upon   this,  if 
the  prisoner  confesses  the  charge,  liie  confession  is  recorded,  and 
nothing  is  done  till  judgment  (6).     But  if  he  denies  it,  he  answers 
"  not  guilty,"  which  was  abbreviated  upon  the  minutes  "  tion  cul." 
or  **  nie)it  cul."  for  iiou  atlpabilis  or  nieiU  culpable;  upon  which 
the  clerk  of  assize,  or  clerk  of  arraigns,  on  behalf  of  the  crown, 
replies  that  the  prisoner  is  guilty,  and  that  he  is  ready  to  prove  the 
accusation  (c).     This  is  done,  in  the  same  abbreviated  method  by 
two  monosyllables  cul.  prit ;  cul.  which  means  culpahilis  or  cul- 
pable, and  signifies  that  the  prisoner  is  guilty ;  and  prit,  which  is 
put  for  presto  sum  or  paratus  verijicare,  and  imports  that  he  is 
ready  to  prove  his  assertions  {d).     This  is,  therefore,  a  viva,  voce 
replication  on  the  part  of  the  crown,  and  not,  as  some  from  the 
corruption  of  language  have  been  led  to  suppose,  an  epithet  of 
reproach  applied  to  the  defendant.     Dalton  indeed  supposes  it  to 
mean   "guilty  already,"  {e)    but  there  does  not  seem  to  be  any 
meaning  in  the  addition  of  the  latter  word,  and  this  interpretation 
does  not  appear  to  be  supported  by  any  other  authorities ;  but  in 
capital  cases,  the  omission  of  the  statement  of  this  replication  or 
similiter   on   the  record,  or  a  mistake  therein    is   immaterial  {/). 
After  issue  is  thus  joined,  the  clerk  proceeds  to  ask  the  prisoner 
"  hozc  will  you  be  tried'^"  which  anciently  referred  to  the  alter- 
native of  trial  by  battle  or  by  jury  (g).     But,   at  the  present  day, 
as  since  the  abolition  of  ordeal,  there  can  be  no  mode  of  trial  but 
by  the  country,  the  prisoner  replies,  "  by  God   and  my  country ;" 

[     417     ]      to  which  the  clerk,  in  the  humane  presumption  of  the  party's  inno- 
cence, rejoins    "God  send   you  a  good  deliverance."  (A)     This 


(a)2  Hale,  119.  Dalt.J.c.l85. 
1  Burr.  043.  ^Villiams,  J.  Ar- 
raignment. Burn,  J.  Sessions. 
Cro.  C.  C.  7.     Dick.  Sess.  100. 

(/>)  4  ilarg.  St.  Tr.  779. 
Dalt  J.  c.  1B5.  Burn,  J.  Ses- 
sions. Difk.  Sess.  100. 

(c)  Dalt.  J.  c.  185.  4  Bia. 
Com.  339.  See  form  of  entry, 
4  IJla.  Com.  App.  and  post,  last 
vol. 

(d)  4Bla.  Com.  339.  2  ilale, 
219.  Dalt.  J.  c.  185.  See  form, 
4  Harg.  St.  Tr.  778,  post,  lust 
vol. 


(e)  Dalt.  J.  c.  185. 

(/)  5T.  R.  513,  14,  519. 
2  Stra.  775.  4  Burr.  2804,  5. 
OMod.  281.  Leach,  270,7. 
But  see  4Bla.  Com.  339,  &  id. 
Appendix,  s.  1. 

{(j)  4  Bla.  Com.  340.  Dick. 
Sess.  100.  See  form,  4  Ilarg. 
St.  Tr.  778.  Post,  last  vol. 

(/i)  2  Bale,  219.  4  Bla.  Com. 
341.  Cro.  C.  C.  7.  Burn,  J. 
Sessions.  Williams,  J.  Arraign- 
ment. Dick.  Sess.  100.  4Jlarg. 
St.  Tr.  778. 
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being  done,  he  writes  on  the  indictment  *'  po.  se,"  for  ponit  se,  Form  of. 
meaning  that  the  defendant  puts  himself  upon  the  country,  and 
thus  the  form  of  the  arraignment  concludes  (a).  In  prosecutions 
for  treason,  as  the  defendant  cannot  be  tried  immediately  after 
arraignment,  he  is  remanded  by  rule  to  be  brought  up  again  at 
some  fixed  period  to  take  his  trial  (6). 

It  has  been  laid  down,  that  the  prisoner  ought  to  stand  at  the 
bar,  during  his  arraignment,  without  irons,  shackles,  or  any  other 
restraint,  unless  there  is  danger  of  an  escape  (c).     But  a  distinc- 
tion has  been  taken  between  the  time  of  arraignment  and  trial,  and 
it  seems  to  be  the  better  opinion,  that  he  is  not  entitled  to  have  his 
fetters  taken  off  until  after  he  has  pleaded  (rf).     When  the   party 
indicted  is  deaf  and  dumb,  he  may,  if  he   understand  the  use  of 
signs,  be  arraigned,  and  the  meaning  of  the  clerk  who  addresses 
him,  conveyed  to  him  by  signs,  and  his  signs  in  reply  explained  to 
the  court,  so  as  to  justify  his  trial  and  the  infliction  of  legal  penal- 
ties (e).     In  addition  to  the  usual  forms  of  arraignment,  it  seems 
to  be  the  practice  for  a  peeress,  when  about  to  be  tried   by  her 
peers,  to  be  arraigned  kneeling,  and   to  rise  after  the  joining  of 
the  issue  (/*). 

In  the  case  of  murder  at  common  law,  it  was  usual  to  postpone 
the  arraignment  of  the  prisoner  on  the  indictment,  until  a  year  and 
a  day  had  elapsed,  unless  the  evidence  were  very  clear  against  him, 
and  no  appeal  depending  (g).  But  now,  by  3  Hen.  7.  c.  1.,  the 
justices  shall  proceed  to  try  him  upon  an  indictment  for  murder  [418  ] 
or  manslaughter,  though  within  the  year,  and,  if  acquitted,  he  may, 
at  their  discretion,  be  detained  to  answer  an  appeal ;  for  autrefois 
acquit  upon  an  indictment  is  no  bar  to  that  vindictive  proceeding. 
Other  offences,  however,  remain  as  at  common  law,  though  it  is 


(«)  2Hale,  119.  Cro.  C.  C.7.  Com.    322,    n.  2.      Hawk.    h.  2. 

Kurn,  J.  Sessions.   Williams,  J.  c.  28.  s.  1.  n.  2.    Cro.  C.  C.  8,  9. 

Arrai'mraent.     Dick.  Sess.  160.  Williams,     J.        Arraignment. 

(b)  4  Harg.  St.  Tr.  778.  4  Harg.  St.  Tr.  G97. 

(c)  2  Inst.    315.      3  Inst.    34.  (e)  1  Leach,  102. 
2  Hale,  119.     Hawk.  b.  2.  c.  28.  (/)  1  Leacli,  14G. 

s.  1.     Kel.  10.  ((/)  2  Halo,  220.    Hawk.  b.  2. 

(d)  G  St.  Tr.    230.      1  Leach,  c.  28.   s.  1. 
3G.     2  Hale,  219,    n.  b.     ^  Bla. 
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FoitM  OF.  the  constant  practice  not  to  wait  until  the  termination  of  the  year, 
without  regard  to  the  appeal.  And  as  by  the  21  Hen.  8.  c.  11., 
the  prosecutor  may  have  restitution  of  his  goods  in  the  ordinary 
mode  of  criminal  proceedings,  the  appeal  of  robbery  fell  into 
disuse  (a),  and  is  now  abolished  by  the  59  Geo.  3.  c.  46.  If  there 
be  an  inquisition  before  the  coroner  for  murder,  and  also  an  indict- 
ment for  murder  found  by  the  grand  inquest,  the  practice  is  to 
arraign  and  try  the  prisoner  at  the  same  time  upon  both  of  them, 
and  to  indorse  the  acquittal  or  attainder  upon  both  presentments  (b). 
But  if  he  be  arraigned  upon  the  latter  only,  there  ought  to  be  an 
entry  of  cesset  processus  upon  the  former,  as  to  the  prisoner,  or 
otherwise  he  may  be  prosecuted  to  outlawry  (c).  It  seems  that  il, 
after  arraignment,  the  prisoner  by  consent  withdraw  his  plea  of  the 
general  issue,  and  plead  to  the  jurisdiction,  he  may  afterwards  be 
again  arraigned  upon  tlie  same  indictment,  and  the  former  arraign- 
ment is  no  answer  (rZ).  Where  several  defendants  are  to  be  charged 
upon  the  same  indictment,  they  should  be  all  arraigned  together 
on  the  first  day  before  any  of  them  are  brought  to  trial,  and,  on 
the  next  day,  proceed  to  trial  with  one  or  more  of  them  together, 
as  shall  be  found  most  convenient  for  the  purposes  of  justice  (e). 

It  seems  to  be  agreed,  that  the  total  want  or  omission  of  the 
arraignujcnt  would  be  sufficient  ground  for  reversing  judgment  or 
attainder,  after  they  have  been  pronounced  against  the  defendant, 
(  419  ]  even  on  his  own  confession  (/).  But  it  is  doubtful,  whether  it  is 
absolutely  necessary,  in  case  of  an  appeal  at  least,  to  state  it  on 
the  record  (g).  And  it  is  said,  that  if  it  be  stated  in  the  record, 
that  the  defendant  had  oyer  of  the  indictment,  it  shall  be  intended 
that  he  was  arraigned  formally  upon  it  (h). 

The  proper  mode  of  stating  the  arraignment  on  the  record  is  in 
this  form,  "  and  being  brought  to  the  bar  here  in  his  own  proper 
person,  he  is  committed  to  the  marshal,  Sec."     And   being  asked 


(a)  2  Halo,  2-21,  2.  (f)  2  Hale,  218.    3  Mod.  2(55. 

{b)  2  Hale.  221.    I  East  P.  C.  1  Show.  131.    Hawk.  b.  2.  c.  2U. 

371.  s.  C.     Com.  Dig.  Indictment,  M. 

(c)  2nale,  221.  {(f)  Hawk.  b.  2.  c.  2».  s.  «. 

(r/)   ro>;t.  1«,  23.    I  XVils.  1-37.  (/')  1  Show.  132.      Com.  Dig. 

Cro.  Car.  1 17.  Indictment,  M. 

(e)  Kel.  0. 
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how  he  will  acquit  himself  of  the  premises,  (in  case  of  felony.  Form  of, 
and  "  of  the  high  treasons,"  in  case  of  treason,)  above  laid  to 
his  charge,  saith,  &c.  («).  If  this  statement  be  omitted,  it  seems 
the  record  will  be  erroneous  (6).  This  does  not  appear  to  have 
been  thought  so  necessary  in  an  appeal,  though  why  the  distinc- 
tion should  arise  appears  uncertain  (c). 

At  common  law,  the  accessary  could  never  be  arraigned  before  Of  the  arraign- 

,  ,       ment  of   princi- 

the  actual  attainder  of  the  principal  ;    and,  therefore,  where  the  pais  and  acces- 

attainder  of  the  former  was  prevented  by  his  death,  standing 
obstinately  mute,  challenging  peremptorily  above  the  number  al- 
lowed by  law,  being  pardoned,  or  admitted  to  the  benefit  of 
clergy,  the  latter  altogether  escaped  from  justice  (^).  And  it  was 
necessary  that  the  attainder  of  the  principal  should  be  upon  the 
very  same  charge,  in  which  the  accessary  was  included  (e).  But 
it  was  no  objection  to  the  arraignment  of  the  accessary,  that  the 
attainder  of  the  principal  was  erroneous,  as  none  can  take  advan- 
tage of  that  circumstance  but  the  individual  against  whom  it  was 
pronounced  (y ) ;  though,  if  both  are  attainted,  the  renewal  of  the  [  420  ] 
attainder  of  the  latter  reverses  also  that  of  the  former (g).  And 
it  was  considered,  that  if  the  principal  were  once  attainted,  whe- 
ther, after  conviction  by  verdict  or  outlawry,  his  subsequent  death 
or  pardon  would  not  in  the  least  prevent  the  arraignment  of  the 
accessary  [h). 

Notwithstanding  these  exceptions,  which,  in  some  degree, 
modified  the  rule  requiring  the  attainder  of  its  accessary,  its  con- 
sequences became  so  injurious  to  public  justice,  that  it  was  found 
necessary  for  the  legislature  to  remedy  the  mischiefs  it  produced. 
And,  therefore,  the  1  Ann.  sess.  2.  c.  9.  s.  1,  enacted,  that  if 
any  principal    offender  were    convicted    of    felony,    stood   mute, 


(a)  Hawk.    b.  2.    c.  28.    s.  6.  (e)  2  Inst.  184.    Plo\vd.98,  9. 

4  Bla.  Com.  Append.  [11.  Post,  Hawk.  b.  2.  c.  29.  s.  39. 

last  vol.  (/)  9  Co.  Rep.  119.      2  Inst. 

(i)  3  Mod.  365.    1  Show.  132.  184.     Hawk.  b.  2.  c.  29.  s.  40. 

Hawk.  b.2.  C.28.  s.  6.  (fj)  iKol.  Abr.  777.      9  Co. 

(c)  Hawk.  b.2.  c.28.  s.  G.  Rep.  119.      Hawk.  b.2.    c.  29. 

(c/)  2  Inst.  183,  4.     Cro.  EHz.  s.  40. 

541.    2  Hale,  222.  Fost.  3G2,  3.  (h)  Cro.  Ehz.  541.     2  Dyer, 

[Tawk.  b.2.  c.29.  s.  41.    4  Bla.  120.     Hawk.  b.2.  c.  29.  s.  42. 
Com.  323. 
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Of  principals  challenged  peremptorily  more  than  the  proper  number  of  jurors, 
ACCESSARIES,  was  parcloued,  received  the  benefit  of  clergy,  or  was  otherwise 
delivered  between  conviction  and  attainder,  the  accessary  shall  be 
arraigned,  tried,  and  punished,  as  if  the  principal  had  been  actu- 
ally attainted.  By  the  second  section  of  the  same  statute,  re- 
ceivers of  stolen  goods  may  be  punished  as  for  a  misdemeanor, 
though  the  actual  thief  be  not  convicted,  and  by  the  5  Ann.  c.  31. 
s.  6,  the  same  proceedings  may  be  had  in  this  case,  though  the 
principal  be  not  even  taken.  The  same  provisions  were  also,  by 
two  recent  acts  (a)  extended  to  other  things,  not  supposed  to  be 
included  in  the  descriptions  of  former  statutes.  Still  if  the  sup- 
posed principal  be  so  acquitted  that  he  may  effectually  plead 
autrefois  acquit,  in  bar  to  any  subsequent  prosecution  for  the 
same  charge,  it  is  clear  that  the  accessary  cannot  be  arraigned ; 
for  the  maxim  is  ubi  foctiim  nullum  ihi  fortia  nulla,  and  there 
can  be  no  derivative  guilt  where  there  is  nothing  from  whence 
it  could  have  its  origin  (Jj). 

[421  ]  Formerly,  it  seems  that  the  accessary  could  never  be  arraigned 
before  the  appearance  of  the  principal ;  but  now  it  is  the  better 
opinion  that  he  may  be  called  upon  to  answer  and  plead,  though 
the  trial  cannot  proceed  further,  except  in  those  cases  which  we 
have  already  noticed  (c).  But  where  there  are  several  principals, 
and  the  defendant  is  indicted  as  accessary  to  one  only,  the  non- 
appearance of  the  rest  will  be  no  bar  to  his  conviction,  if  his  own 
principal  have  appeared  to  the  charge  (d).  It  has  however  been 
doubted  whether,  if  he  be  indicted  as  accessary  to  several,  and 
one  of  them  only  has  appeared,  whether  he  can  be  tried  before 
the  rest  are  convicted  ;  but  it  now  seems  agreed  that  he  may  be 
so  arraigned,  and  that  he  shall  be  considered  as  accessary  to  him 
who  has  been  convicted,  though  the  evidence  prove  him  to  have 
stood  in  that  relation  of  guilt  to  several  {e). 


(«)  22  Geo,  3.  c.  58.  29Geo.2.  (fZ)  Hawk.  b.  2.  c.  29.  s.  40. 

c.  30.  (e)  9  Co.  liep.  119.     1  Hal.% 

{b)   4  Co.  Rep.  43.      Hawk.  G24.     Fost.  3GI.     Ha\^k.  b.  2. 

b.  2.  c.  29.  s.  36.  c.  29.  s.  4G. 
(c)  2  Hale,  223.     Hawk.  b.  2. 

c.  29.  s.  45. 
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When  the  principal  and  accessary  appear  together,  they  may    Of  principals 
both  be  arraigned  together,  plead  together,  and,  if  both  rely  upon     accessaries. 
the  general  issue,  be  tried  by  the  same  jurors  (a).     In  this  case, 
the  jury  will  be  charged  to  inquire,  first,  respecting  the  guilt  of 
the  principal,  and  afterwards  that  of  the  accessary  ;  and  that  if 
they  think  the    former  innocent,   the  latter  must,   of  course,   be 
acquitted  (b).     If,  however,  the  principal  plead  in  abatement  or 
bar,  instead  of  answering  to   the   felony,  the  arraignment  of  the 
accessary  will  be  delayed,  until  after  the  determination  of  the  col- 
lateral objection  (c).     ^nd,  upon  the  trial,  the  accessary  is  fully 
at  liberty  to  dispute  the  guilt  of  the  principal,  even  though  he  has 
been    previously  convicted,   and   by  establishing    his    innocence,       [     422     ] 
proves  his  own  (d).     Where,  upon  the  same  trial,  the  principal 
and  accessary  are  severally  convicted,   judgment  should   be  first 
pronounced  on  the  former,  and  afterwards  on  the  latter  (e). 

If  there  be  two  indictments  against  the   same  person  for  the  Of  arraignment 
same  oifence,  as  for  murder  and  manslaughter,  in  respect  of  the  dictments, 
same  death,  or  an  inquisition  of  the  coroner,  and  an  indictment 
found  by  the  grand  jury,  the  proper  course  is  to  arraign  him  upon  , 

both  at  the  same  time,  and  to  indorse  the  acquittal  or  attainder 
on  them,  that  he  may  not  again  be  disturbed  by  another  pro- 
ceeding (f).  For  if  he  be  arraigned  upon  one  only,  and  ac- 
quitted, he  must  be  tried  upon  the  other,  and  plead  his  former 
acquittal  (g).  But  if  the  prisoner  be  arraigned  upon  the  indict- 
ment only,  there  ought  to  be  an  entry  of  cesset  processus  on  the 
coroner's  inquest,  for  otherwise  the  prisoner  might  be  outlawed 
upon  it  (h).  If,  however,  the  same  man  be  indicted  for  various 
robberies,  committed  upon  several  persons,  he  may  be  severally 
arraigned  and  tried  upon  each  indictment,  in  order  that  the  parties 


(a)  2  Inst.  184.  1  Hale 
2  Hale,  223,  4.  Hawk. 
0.29.  s.  47.     4Bla.  Com. 

(b)  2  Inst.  184.      9  Co. 
119.     1  Hale,  C24,  5.     2 
222,3.     Hawk.  b.  2.  c.  29. 
Fost.  360. 

(c)  2  lust.  184.  Hawk 
c.  29.  s.  47. 

{d)  Fost.  305.  121.     1  Leach, 


,  G24. 

288.     Hawk.  b.  2.  c.  29.  s.  47. 

b.  2. 

n.  4.     4  Bla.  Com.  324. 

323. 

(e)  1  Hale,  625. 

Hep. 

(/)  1  East,  P.C.  371.  iSalk. 

Hale, 

382.     2  Hale,  221.     Coin.  Dig. 

S.47. 

Indictment,  M.     Ante,  164. 

iff)  1  Salk.  382.     Com.  Dig. 

.  b.2. 

Indictment,  M, 

(h)  2  Hale,  221. 

'  422 
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Upon  several    injured  may  obtain  tlie  restitution  of  their  goods  they  are  entitled 

INDICTMENTS.       .  .         ,i  .    ,     .       /     x 

to  under  the  statute  (a). 


of  arraignment 


Of  the  incidents  Such  is  the  most  usual  course  of  proceeding  upon  the  arraign- 
ment of  the  prisoner.  But  there  are  several  incidents  which 
sometimes  arise  in  this  stage,  which  give  a  different  direction  to 
the  prosecution,  and  which  we  must  here  consider.  Instead  of 
pleading  not  guilty,  and  putting  himself  upon  his  country,  as  he 
usually  does,  he  may  deny  that  he  is  the  person  intended — plead 
in  abatement — stand  mute — or  confess  that  he  is  guilty. 


[  423  ] 
Denial  of  iden- 
tity.* 


When  the  prisoner  denies  that  he  is  the  same  person,  being 
brought  in  upon  a  former  attainder,  or  otherwise,  he  must  state 
that  objection  ore  tenus  to  the  court ;  to  which  the  attorney- 
general  will  reply,  verbally,  that  he  is  ready  to  prove  him  so,  and 
a  venire  will  be  ordered  to  try  that  issue,  returnable  instanter  ih). 
AVhere  this  plea  is  expected,  the  sheriff  ought  to  have  a  jury 
ready,  in  order  to  try  the  issue  (t).  And  the  court  will  not  put 
off  the  trial  of  this  point  on  the  application  of  the  defendant, 
unless  it  be  uncertain  what  he  ought  to  plead,  or  very  strong 
ground  be  shown  them  {d).  Nor  is  it  proper,  in  this  case,  for  the 
crier  to  make  proclamation  (e).  It  seems,  that  if  a  defendant  be 
brought  in,  upon  an  allegation  that  he  has  been  attainted,  and 
stands  mute,  this  trial  of  identity  shall  be  taken,  unless  he  has 
been  either  actually,  or  by  bail,  in  the  custody  of  the  court  from 
the  time  of  his  former  arraignment,  and  he  will  not  be  concluded 
by  the  return  of  the  sheriff  upon  a  cepi  corpus  (/).  Where  he 
is  arraigned  for  the  original  offence,  and  pleads  thus,  if  the  issue 
be  found  against  him,  he  must  answer  over  to  the  felony  ;  but  if 
he  has  been  formerly  attainted,  then  nothing  remains  but  to 
award  execution  against  him  (g). 


(a)  21  Hen.  8.  c.  11.     Hawk, 
b.  2.  0.28.  s.  7. 

(b)  Fost.  41.     1  Bla.  Rep.  4. 
2  Burr.  1810.     1  Burr.  G3B,  9. 

(c)  1  Burr.  G38,  9. 


{(l)    3    Burr.    1811. 
Rep.  4.     Fost.  41. 
(<?)  3  Burr   1811. 
(/)  2  Hale,  402. 
(</)  Fost.  43. 


1  Bla. 


*  See  form  of  entry  of  trial,  4  Rla.  Com.  Appendix,  V.  poi>f,  last  vol. 
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When  the  defendant  has  any  matter  to  plead  in  abatement,  as  Pleading  in 

...  .         abatement. 

misnomer,  autrefois  acquit,  a  pardon,  &c.  this  is  the  proper  time 

for  him  to  introduce  it,  before  he  pleads  to  the  felony  (a).     But 

there  are  instances  of  his  being  permitted,  as  a  matter  of  favor, 

after  the  plea  of  not  guilti/  has   been  recorded,   to  withdraw  it, 

and  plead  to  the  jurisdiction  (b).     The  nature  and   mode  of  this 

description  of  pleading  will  be  considered  hereafter,  when  we  take      [     404     ] 

a  general  view  of  the  pleadings  upon  the  indictment  (c).* 

When  the  prisoner,  upon   his  arraignment,   totally  refuses  to  Of  standing 
.     .  .      ,  c  mute, 

answer,  insists  upon  mere  frivolous  pretences,  or  refuses  to  put 

himself  upon  the  country,  after  pleading  not  guilty,  he  is  said  to 
stand  mute  {d).  But  if  he  demurs,  or  challenges  peremptorily 
more  than  the  number  of  jurors  allowed  by  law,  he  will  not  be 
regarded  as  having  stood  mute  by  reason  of  his  obstinacy,  in  the 
one  case,  or  his  subsequent  silence  in  the  other  (e).  If  he  is 
wholly  silent,  an  inquest  must  be  impanelled,  to  inquire  whether 
he  is  obstinately  mute,  or  dumb,  ex  visitatione  Dei,  which  may  be 
by  the  oath  of  any  twelve  persons  who  may  happen  to  be  pre- 
sent (J).  But  after  an  issue  has  been  joined,  if  the  prisoner  stand 
mute,  while  the  jury  are  in  court,  the  investigation  may  be  taken 
before  them,  if  circumstances  render  it  requisite  (g).  If  they 
return  that  he  is  dumb,  ex  visitatione  Dei  {h),  the  court  will  use 
every  means  to  convey  to  him  information  of  the  nature  of  the 
arraignment ;  and  if  he  be  incapable,  in  any  way,  of  expressing 
his  desires,  the  clerk  of  arraigns  will  enter  for  him  a  plea  of  not 
guilty,  and  the  trial  will  proceed  as  if  he  had  pleaded  (i).  In 
this  case,  it  is  the  duty  of  the  court  to  examine  all  the  proceed- 


(a)2Ha{e,219.  Cro.  C.  C.  9. 
Williams, J.  Arraignment.  Dick. 
Sess.  161. 

(6)  iWils.  157. 

(c)  See  chapter  XI.  post,  433 
to  478. 

(d)  2  Dyer,  241,  b.   Keilw.  70. 

2  Inst.  178.  2  Hale,  316,  17. 
4  Bla.  Com.  324.  Hawk.  b.  2. 
c.  38.  s.  1 .  Burn,  J.  Mute.  Wil- 
liams, J.  Mute. 

(e)  Hawk.  b.  2.  c.  30.  s.  2,  3. 

3  Inst.  327.    Williams,  J.  Mnte. 
(  /  )  1  Ry.  &  Mo.  C.  N.  P.  78. 


1  Leach,  452.      2   Hale,    :?i7. 

2  Inst.  177,  8.  Rast.  Ent.  385. 
Hawk.  b.  2.  c.  30.  s.  5.  Wil- 
liams, J.  Mute.  See  form  of 
swearing  the  jury,  4  Bla.  Com. 
328,  9.  1  Leach,  183.  45 1 ,  2,  3. 
Cro.  C.  C.  484.  Williams,  J. 
Mute.  Post,  last  vol.  See  form 
of  oath,  Cro.  Circ.  Comp.  5-12, 
7th  edit. 

(f/)  Hawk.  h.  2.  c.  30.  s.  5. 
(h)  See  ionn  of  (indinfjjl  Leach, 
184.452,3.      Post,  l;)st  vol. 
(/)  I  Lea(5h,  4.52. 
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Standing  ings  with  a  ciiticul  eye,  to  take  every  fair  advantage  on  behalf  of 
the  prisoner,  and  to  render  him  every  possible  service,  consistent 
with  the  rnles  of  the  law  (a).  It  has  been  said  that  a  doubt  exists, 
[  425  ]  whether  supposing  him,  under  these  circumstances,  to  be  found 
guilty  of  a  capital  offence,  judgment  of  death  can  be  pronounced 
against  him  (b);  but  it  is  clear,  that  sentence  of  inferior  penalties, 
as  transportation,  may  be  passed  and  carried  into  execution  (c) ;  and 
it  would  be  absurd  to  require  the  formalities  of  a  trial,  and  to 
demand  the  utmost  caution  in  the  proceedings,  if  the  whole  were 
a  mere  idle  ceremony,  by  w  hich  no  end  was  to  be  effected. 

If  the  prisoner  answer,  but  merely  foreign  to  the  purpose,  and 
refuse  regularly  to  plead,  so  as  to  warrant  his  trial,  it  is  evident 
there  can  be  no  occasion  for  any  inquest  of  office,  for  his  obsti- 
nacy and  his  ability  to  speak  are  sufficiently  apparent  (d).  And 
where  a  man  is  found  to  have  cut  out  his  own  tongue,  to  prevent 
his  answering,  he  will  be  regarded  as  obstinately  silent  (e).  When 
the  defendant  is  found  to  be  obstinately  mute  in  case  of  high 
treason,  he  will  be  regarded  as  convicted,  and  receive  the  same 
judgment  as  if  he  had  confessed  the  accusation  (J ).  And  this 
has  also  always  been  the  case  in  petit  larceny,  and  all  other 
offences  below  the  degree  of  capital  (g).  So  that  in  the  highest 
and  lowest  description  of  crimes,  the  rule  has  always  been  similar; 
and  in  both,  an  obstinate  silence  has  always  been  regarded  as  a 
conviction.  And  the  same  principle  was  by  statute  applied  to 
murder  and  other  bloodshed,  within  the  verge  of  his  majesty's 
palaces  (/t). 

In  all  other  felonies,  however,  the  punishment  of  peine  forte  et 
dure  was,  until  lately,  denounced  as  the  consequence  of  an  obsti- 


(a)  1  Leach,  452.    2  Inst.  177,  ( f)  Dyer,  205,  n.  a.    Skin.  14, 

17».     Hawk.   b.  2.    c.  :iO.    s.  7.  15.\Sav.5G.  Kel.57.    3  Inst.  14. 

4  Bla.  Com.  324.     Williams,  J.  2  Inst.  177.  2  Hale,  317.  Hawk. 

Mute.  b.  2.  c.  30.    s.  9.     4   IJla.  Com. 

(6)  2  Hale,  31 7.     4  Bla.  Com.  325.     Williams,  J.  Mute. 
324,5.    lLeach,153,  n.a.  WiU  (_r/)  2  Inst.  177.     Hawk.  b.  2. 

liams,  J.  Mute.  s.  30.  s.  10.     4  Bla.  Com.  325. 

(c)  1  Leach,  451,  2.  Williams,  J.  Mute. 

(rf)  Hawk.  b.  2.  c.  30.  s.  0.  (/t)  33  Hen.  8.  c.  12.     2  Hale, 

(e)  2  Inst.  178.     4  Bla.  Com.  318.     Hawk.  b.2.  c.  30,  s.  11. 
325.     Williams,  J.  Mute. 
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nate  silence.     The  greatest  caution  and  deliberation  were  indeed       Standing 


MUTE. 


to  be  exercised  before  it  was  resorted  to  ;  and  the  prisoner  was 
not  only  to  have  "  trina  admomtio"  but  a  respite  of  a  few  hours, 
and  the  sentence  was  to  be  distinctly  read  to  him,  that  he  might 
be  fully  aware  of  the  penalty  he  was  incurring  (a).  And  if  the 
felony  were  one  for  which  the  benefit  of  clergy  might  be  allowed 
liim  on  his  prayer,  the  court  would  allow  it  though  it  were  not 
prayed,  and  that  after  as  well  as  before  judgment  (b).  And  it  is 
even  said,  that  the  court  ought  to  examine  witnesses,  to  show  a 
probability  of  his  guilt,  before  they  proceed  to  this  extremity  (c) ; 
though  this  does  not  appear  to  be  of  absolute  necessity,  and  no 
entry  of  the  investigation  need  appear  on  the  record  {d).  If,  on 
such  an  inquiry,  the  evidence  against  him  appeared  very  slight,  it 
seems  that  he  could  only  be  fined  and  imprisoned  for  a  contempt 
of  the  process  of  justice  (e). 

The  sentence  of  penance  which  was  pronounced  against  those 
who  thus  added  contumacy  to  guilt,  was  indeed  exceedingly  dread- 
ful. They  were  to  be  remanded  to  prison,  and  there  placed  in 
some  low  and  dark  room,  laid  on  the  back  with  scarcely  any  cover- 
ing, and  iron  weights  more  heavy  than  they  could  bear  placed 
upon  them.  In  this  situation,  they  were  to  receive  no  sustenance 
the  first  day  but  three  morsels  of  the  worst  bread,  and  on  the 
second  day,  three  draughts  of  standing  water  which  should  be 
nearest  to  the  prison  door,  and  thus  remain  till  they  died  ;  or,  as 
the  ancient  judgments  ran,  till  they  answered  (J^).  There  are 
slight  variations  in  some  of  the  precedents,-  but  they  agree  in  all 
the  important  particulars  of  this  infliction,  which  was  intended  [  427  ] 
that  the  criminal  should  die  by  famine,  cold,  and  pressure  (g).  It 
seems  to  be  matter  of  dispute,  in  what  manner  and  at  what  period 
it  was  first  introduced,  and  whether  it  existed  at  common  law,  or 
was   created  by  legislative  provision  (A).     The  statute  of  West- 


(a)  2  Hale,  320,   \.     4  l^la.  Ilast.  Ent.  385.      2  Hale,  319. 

Com.  325.  Hawk.  b.  2.  c.  30.  s.  16.    4  Bla. 

(6)  2  Hale,  321.  Com.  327.  Burn,  J.  Mute.  Wil- 

(c)  2  lust.  177.     2  Hale,  321.  liauis,  J.  Mute. 
Hawk.  b.  2.  0.30.  s.  14.  (g)  2  Inst.  178. 

(c/)Hawk.  b.  2.  c.  30.  s.  14.  (/t)  2  Inst.   178,  9.     2  Hale, 

(e)  Hawk.  b.  2.  c.  30.  s.  15.  .321,  2.     4  Bla.  Com.  327,  8. 

(/)  2  Inst.  178.     Keilw.  70. 
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Standing       minster  the  First  (a)  directs  notorious  felons,  who  will  not  put 

MUTE.  II- 

themselves  upon  the  inquest,  "  sliall  have  strong  and  hard  con- 
finement, as  they  which  refuse  to  stand  to  the  common  law  of  the 
land ;"   but    these  words    seem   very  imperfectly  to   express    the 
sentence  which  is  set  forth  with  so  horrible  a  minuteness.     Lord 
Coke   and    Hale    therefore   contend,  with   great  force,    that  the 
punishment  must  have  existed  before  that  act  was  passed,  and  that 
it  merely  directed  the  persons  who  were  to  become  the  objects  of 
its  severity  (6).     But  Blackstone,  on  the  contrary,  regards  it  as 
altogether  of  statuable  origin,  and  thinks  that  it  was  gradually 
introduced  between  the  reign  of  Edward  3.  and  that  of  Hen,  4. 
when  the  last  instance  occurs  of  its  infliction  (c).     How  a  cruelty 
so   elaborate   could    have   been    introduced,  without   any  express 
statute  to  sanction  it,  seems   exceedingly  obscure,  and  will  per- 
haps warrant  us  in  differing  from   the  learned  commentator,  and 
assigning  it  to  the  earlier  and  darker  periods  of  our  history.     The 
only  cause  which  delayed  its  abolition  until  a  recent  date  seems 
to  be,  that  by  the   refusal   to  plead,   the'  criminal   escaped    con- 
viction, and    consequently  his   blood  was  not  corrupted,  nor  his 
lands  forfeited  by  attainder  (d).     This  penalty  was  therefore  pre- 
served, in  order  to  compel  the  defendant  to  plead,   that  the  lord 
might  not  lose  his  forfeiture ;    and  instances  have  occurred,   in 
which  the  desire  of  preserving  the  estate  to  the  family  has  over- 
[     428     ]      conie  the  fear  of  torture,  and  induced  him  to  remain  obdurate. 
At  length,  however,  by  the  12  Geo.  3.  c.  20,  this  punishment  was 
entirely  abrogated,  and  tiie  inconveniences  arising  from  the  refusal 
to  answer  avoided  ;  for,  by  that  act  it  is  enacted,  that  if  any  per- 
son, being  arraigned  on  any  indictment,  or  appeal  of  felony,  or  on 
any  indictment  for  piracy,   shall  stand   mute,   or  will   not  answer 
directly  to  the  felony  or  piracy,  he  shall  be  convicted  of  the  of- 
fence, and  the  court  shall  thereupon   award  judgment  and   exe- 
cution, as  if  such  person  had  been  convicted  by  verdict  or  con- 
fession, and  the  judgment  shall  have  the  same  consequences.     So 
that  by  these  provisions,  in  the  case  of  felony  and  piracy,  an  ob- 
stinate silence  amoimts  to  a  conviction,  and  all  the  same  conse- 


(«)  3  Edw.  1.  c.  12.  (fl)  2   Hale,  319.     liro.  Abr. 

(i)  2   Inst.  178,  U.     2  Hale,  Forfeiture,  64.     Id.  Appeal,  G4. 

321,2.  Hawk.  b.  2.  c.  30.  s.  19. 
(c)  -1  Bla,  Com,  327,  8. 
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quences  arise,  as  if  the  defendant  had  regularly  pleaded.     Since       Standing 

1  •  •  1  •    1         I  •  1  MUTE. 

this  act  two  instances  have  arisen  in  which  the  prisoner  has  re- 
mained obstinately  silent  and  has  received  sentence  and  execution, 
as  if  the  jury  had  found  him  guilty  (a).  It  has  been  observed, 
that  it  might  have  been  a  greater  improvement  of  the  law,  if  the 
prisoner's  silence  had  been  considered  as  equivalent  to  a  plea  of 
not  guilty,  rather  than  as  a  confession,  and  as  if  a  trial  had  taken 
place  (b) ;  and  we  have  seen,  that  the  legislature  have,  in  pro- 
secutions for  misdemeanors  in  the  King's  Bench,  authorized  the 
prosecutor  to  plead  for  the  defendant,  and  proceed  to  trial 
where  the  defendant  neglects  to  plead  (c). 

The  last  incident  of  the  arraignment  is  confession.  Tliis  may  Of  confession. 
be  either  express  or  implied.  An  express  confession  of  the  in- 
dictment is,  where  the  party  pleads  guilty,  and  thus  directly,  in  the 
face  of  the  court,  confesses  the  accusation  {d).  This  is  the  highest 
kind  of  conviction  of  which  the  case  admits  {e).  It  may  be  [  429  ] 
received  after  the  plea  of  not  guilty  is  recorded,  even  in  case  of 
high  treason,  and  the  entry  will  be  made  "  relictd  verificatioiie 
cognovit  iNdidamentum"  (f),  and  when  this  is  done,  nothing  re- 
mains for  the  court  but  to  pronounce  judgment  (g).  But  in  the 
King's  Bench,  the  court  do  not  on  a  confession  in  a  capital  case 
give  judgment  immediately,  and  four  days  are  allowed  in  term,  if 
there  be  so  many,  for  a  motion  in  arrest  of  judgment  (h).  And 
the  courts  are  very  reluctant  to  receive  and  record  such  confes- 
sions, especially  where  the  punishment  is  capital,  and  will  fre- 
quently, out  of  tenderness  to  the  life  of  the  subject,  advise  the 
prisoner  to  retract  it,  and  plead  not  guilty  (i).  And  where  he 
freely  in  court  discloses  the  facts  of  his  case,  and  demands  the 

(a)   4  Bla.    Com.   328,   n.  4.  Hawk.  b.  2.  c.  31.  s.  1. 

1  Leach,  185,  n.  a.    Id.  453,  n.  a.  (rj)  Comb.  364.  Com.  Dig.  In- 

(6)  4  Bla.  Com.  329,  15th  edit,  dic'tment,  K.     4  Bla.  Com.  329. 

n.  4;  and  see  Hawk.  b.  2.  c.  30.  Cro.  C.  C.  7.     Form  of  confes- 

s.  9,  10,  11,  12,  13,  14.  sion,    4  Harg.   St.   Tr.    778,  9. 

(c)  Ante,    412.      48  Geo.   3.  Post,  last  vol. 

c.  58.  s.  1.  (/O  4  Harg.  St.  Tr.  779.     See 

(d)  Hawk.  b.  2.  c.  31.  s.  1.  form  of  proceeding  to  judgment, 
Burn,  J.  Confession.  Williams,  4  Harg.  St.  Tr.  779.  Post,  last 
J.  Confession.  vol. 

(e)  2  Hale,  225.  Hawk.  b.  2.  (i)  2  Hale,  225.  Hawk.  b.  2. 
c.  31.S.  1.  Burn,  J.  Confession,  c.  31.  s.  2.  4  Bla.  Com.  329. 
Williams,  J.  Confession.                   Burn,  J.  Confession.    AViliiams, 

(/)  4  Harg.  St.  Tr.  778,  9.     J.  Confession. 
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Confession  of    opinion  of  the  judges  whetlier  thev  amount  to  felony,  upon  which 

INDICTWENT.  ,  i       •  i  «•  •  i        '       -n  r  i       i  i- 

they  reply  m  tlie  amimative,  they  will  reruse  to  record  the  dis- 
closure, and  admit  him  to  the  full  advantage  of  a  trial  upon  the 
evidence  of  the  witnesses  (a).  In  a  smaller  offence,  however,  as 
a  case  of  assault,  it  may  be  advisable  to  confess  the  indictment,  as 
the  defendant  may  afterwards  produce  affidavits  to  show  that  the 
prosecutor  made  the  first  assault,  which  he  cannot  do  after  con- 
viction (b).  And  it  is  usual  for  the  party  indicted  to  give 
notice  (c)  to  the  prosecutor  that  he  intends  to  plead  guilty  to  the 
indictment,  upon  which  the  latter  attends  the  court  with  his  wit- 
nesses and  gives  evidence  of  the  nature  of  the  offence,  and  the 
latter  will  also  be  allowed  to  produce  his  affidavit  in  mitigation  of 
[  430  ]  the  punishment ;  which  affidavit  is  to  be  stamped  in  the  court  of 
King's  Bench,  but  not  at  the  sessions  ;  and  if  the  prosecutor  does 
not  appear,  the  court  will  set  a  small  fine  on  the  defendant,  and 
discharge  him  (d).  And  in  case  of  a  trifling  misdemeanor,  the 
defendant  may  confess  by  the  clerk  in  court,  who  will  submit  in 
bis  absence  to  a  fine  ;  but  where  corporal  punishment  is  to  be 
inflicted,  he  must  be  present  at  the  time  the  judgment  is  given  (c). 
Sometimes,  in  case  of  mere  personal  and  trifling  injuries,  the  pro- 
secutor and  defendant  agree  in  private,  the  latter  comes  into  court 
and  pleads  guilty  to  the  indictment,  and  upon  proving  a  general 
release  given  by  the  former,  submits  to  a  small  fine,  for  the  breach 
of  the  peace  which  his  conduct  has  occasioned  (f).  Thus  also 
the  defendant  may,  after  traversing  the  indictment,  come  in  and 
withdraw  his  plea  of  not  guilty,  and  confess,  without  entering  his 
traverse,  either  on  an  agreement  with  the  prosecutor,  or  on  giving 
him  proper  notice  of  his  intention  (g).  And  in  cases  of  common 
assault,  where  the  parties  agree  before  the  indictment  is  tried,  it  is 
said  to  be  the  usual  course,  at  the  INIiddlesex  Sessions,  for  the 
prosecutor  to  give  a  written  acknowledgment  that  he  is  satisfied  ; 
and  upon  the  affidavit  of  any  person  who  saw  him  sign  such 
acknowledgment,  the  court  will,  on  motion  of  the  defendant,  dis- 
charge his  recognizance  (//).     And  on  an  indictment  for  neglecting 

(«)  2  Hale,  225.    Hawk.  b.  2.  (d)  Cro.  C.  C.  22. 

c.  31.  s.  2.     Com.  Dig.  Indict-  (c)  1  Salk.  55.  400.     C  Mod. 

mcnt,  K.  16.     Com.  Dig.  Indictment,  K. 

(6)  1  Salk.  55.  G.     Com.  Dig.  (/)  Dick.  Sess.  15G.  Cro.  C.  C. 

Indictment,  K.  21.     1  Leach,  111. 

(c)  1  Lcath,  111,2.    See  form,  (r/)  1  Leach,  111,  2. 

Toone,  WS.     I*ost,  last  vol.  (A)  Cro.  C.  C.  21. 
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to  repair  a  highway,  the  defendant  may  confess;  and  upon  affi-    Confession  of 

,       .       ,  ,  .  .        ,  ,        .  11     r  /  1  INDICflVIENT. 

davit  that  the  way  is  repaired_,  may  submit  to  a  small  nne  (a) :  but 

a  party  indicted  for  not  repairing  a  road,  which  he  was  bound  to 

repair  ratione  tenurae,  cannot  do  this  without  paying  costs,  though 

a  parish  need   not  pay  them  (6).     In    the  higher   description    of      [     431     ") 

offences,  when    the  defendant  pleads  guilty,  the  clerk  writes  on 

the  indictment  the  word  "  confesses,"  and  he  is  set  aside  until 

the  time  of  passing  the  sentence  (t). 

An  implied  confession  is  where,  in  a  case  not  capital,  a  defendant 
does  not  directly  own  himself  to  be  guilty,  but  tacitly  admits  it  by 
throwing  himself  on  the  king's  mercy,  and  desiring  to  submit  to  a 
small  fine,  which  the  court  may  either  accept  or  decline,  as  they 
think  proper  (d).  If  they  grant  the  request,  an  entry  is  made  to 
this  effect,  that  the  defendant  "  non  vult  contendere  cum  domina 
regina  et  posuit  se  in  gratiam  curiae,"  without  compelling  him  to  a 
more  direct  confession  (e).  The  difference  in  effect  between  an 
implied,  and  an  express  confession  is,  that  after  the  latter,  not 
guilty  cannot  be  pleaded  to  an  action  of  trespass  for  the  same 
injury  (f) ;  whereas  it  may  at  any  time  be  done  after  the  for 
mer  (g).  But  no  confession,  however  large  and  explicit,  will 
prevent  the  defendant  from  taking  exceptions  in  arrest  of  judg- 
ment to  faults  apparent  in  the  record  ;  for  the  judges  must  ex 
officio  take  notice  of  them,  and  any  one,  as  amicus  curiae,  may 
point  out  the  exceptions  (h). 

We   shall   hereafter    consider    the   effect   of    a   confession    in 
evidence. 


(a)  3  Salk.  393.  1  Bla.  Rep. 
002.  Dick.  Sess.  140,  141. 
He  cannot  get  the  indictment 
quashed,  on  an  affidavit  that  the 
road  is  in  repair,  he  must  plead 
guilty,  and  pay  a  nominal  fine, 
-2  Chit.  Kep,  214. 

(6)  1  Bla.  Rep.  291.  G02. 
3  Salk.  393.     G  T.  R.  G19. 

(c)  Cro.  C.  C.  7. 

((/)  Hawk.  b.  2.  c.  31.  s.  3. 
Com.  Dig.  Indictment,  K.  Burn, 
.'.  Confession.  Williams,  J.  Con- 
icssiun. 


(e)  Hawk,  b,  2.  c.  31.  s.  3. 
Comb.  19.  1  Salk.  55.  Wil- 
liams, J.  Confession.  Form  of 
confession,  posuit,  &c.  1  Salk. 
55.     Post,  last  vol. 

(/)  1  Salk.  55.  Hawk.  b.  2. 
c.  31.S.  1.  Com.  Dig.  Indict- 
ment, K.  Williams,  J.  Confes- 
sion. 

(//)  1  Salk.  55.  Hawk.  b.  2. 
c.  31.  s.  3.  Cora.  Dig,  Indict- 
ment, K. 

(//,)  Hawk.  b.  2.  c.  31.  s.  4. 
Williams,  J.  Confession. 
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OF  THE  RULES  TO  PLEAD,  AND  PLEADINGS 
UPON  INDICTMENTS. 

Of  the  rules  lo  j/\S  in  capital  cases  the  prisoner  is  compelled  to  answer  imme- 
diately, there  is  no  rule  given  either  to  plead  or  join  in  demur- 
rer («).  But  in  prosecutions  for  misdemeanors  in  the  King's 
Bench,  either  originally  commenced  there,  or  removed  into  that 
court  by  certiorari,  two  four-day  rules  to  plead  are  given,  and 
then  a  peremptory  rule  is  applied  for,  after  which,  if  there  be  a 
demurrer,  one  four-day  rule  is  given  to  join  in  the  demurrer,  and 
then  a  peremptory  rule  is  granted  (Jb).  And  upon  a  respondeas 
ouster,  the  defendant  usually  has  four  days'  time  to  plead,  though 
this  is  in  the  discretion  of  the  court  (c).  And  it  is  the  practice 
of  the  Crown  Office,  after  the  two  four-day  rules  have  ex- 
pired, to  move  for  a  peremptory  rule,  giving  in  town  causes  till 
[  433  ]  the  next  day(^),  and  in  the  country  ten  days  to  plead.  In  sub- 
sequent stages  of  pleading,  only  one  four-day  rule  is  given,  after 
which  the  peremptory  rule  is  moved  for,  which,  in  general,  allows 
four  days  in  addition  {e).  If  this  motion  be  not  niade  by  the 
prosecutor  in  term  time,  the  defendant  will  not  be  compellable  to 
plead  before  the  term  ensuing (/).  But  it  is  said  that  in  vacation 
the  peremptory  rule  is  not  requisite  (g).  When  the  motion  must 
be  made  it  is  merely  a  matter  of  course,  and  the  rule  is  drawn  up 
and  served  by  the  prosecutor's  clerk  in  court  upon  the  defendant's, 
who  gives  notice  thereof  to   the  solicitor  by  whom  the  defence  is 


(«)  0  Harg.   St.  Tr.  238,  241.  (c)  Comb.  19.   Tidd,  5th  edit. 

C  r,ast,  5B7.  G47. 

{h)  6  East,  5B7.    6  T.  R.  505.  (rf)  Qvccre,  two  days,  ex  rela- 

n.  b.  Com.  19.    Skin.  217.    Sec  tloiie,  Mr.  Nicholls. 

form  of  peremptory  rule  to  join  (c)  GEast,  586,  n.  c. 

in  (loimtrrer,  GEa^t,  588.  Post,  (/)  GT.  11.  594. 

last  vol.  (J)  6  East,  58G,  n.  c. 

*  See  foini,  liost,  lust  vol. 
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conducted  (a).     During  this  interval,  the  defendant  s  clerk  m  court    Of  tue  rui.es 

,  ,  .  ....  ,  ^    .  TO   PLEAD. 

usually  enters  the  plea,  as,  on  its  expiration,  it  none  be  put  in, 
the  prosecutor  is  entitled  to  sign  judgment  by  default,  which  the 
defendant  is  sometimes  inclined  to  suffer,  in  order  to  save  the 
expence  of  a  trial,  and  mitigate  the  punishment  (b).  If  a  judg- 
ment by  default  has  been  regularly  signed,  the  court  have  refused 
to  set  it  aside,  at  the  instance  of  the  defendant,  even  upon  pay- 
ment of  costs,  pleading  the  general  issue,  and  taking  short  notice 
of  trial,  as  is  often  done  in  civil  suits  (c).  It  is  said,  that  where  a 
great  number  are  jointly  indicted  as  for  a  riot,  that  in  order  to 
save  the  expence  of  all  of  the  defendants  pleading,  the  prosecu- 
tor may,  in  the  King's  Bench,  be  required  by  rule,  to  fix  upon 
two  or  three  of  the  defendants,  and  to  proceed  to  trial  against 
them,  the  others  entering  into  a  rule,  that  if  the  defendants  who 
plead  are  found  guilty,  they  will  also  plead  guilty  {d). 

We  come  now  to  consider  the  various  modes  by  which  a  defen-  Modes  of 

....  ,       pleading, 

dant  may  place   on   the  record   his    objection,  or  answer  to  the 

charge  alleged  against  him.     The  following  is  a  general  outline      [     434     ] 

of  these  matters  in  the  order  in  which  they  naturally  arise  (e). 

1  Pleas  to  the  jurisdiction. 

2  Demurrers. 

3  Dilatory  pleas. 

1  Declinatory  of  trial. 

2  In  abatement. 

4  Pleas  in  bar  of  the  indictment. 
1st  Mixed  of  record  and  fact. 

1  Autrefois  acquit. 

2  Autrefois  attaint. 

3  Autrefois  convict, 

4  Convict  of  another  felony,  and  had  his  clergy. 

5  Matter  of  record,  pardons,  &c. 

5  Pleas  to  the  matter  of  the  indictment. 

1  Not  guilty. 

2  Special  pleas. 

(a)  Hand's  Prac.  9.  (d)  6  Mod.  212. 

(6)  Id.  ibid.  (e)  4  Bla.  Com.  332.    2  Hale, 

(c)  iWils.  163.     Coin,  Dig.  236.  Hawk.  b.  2.  c.  32.  Burn,  J. 

Indictment,  N.  ludictmcut,  XI, 
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General  qualities  Before  we  proceed  to  consider  each  of  these  descriptions  of  an- 
and  requisites  of  .  •        •  i      •     i-  •  i       i  i-  i 

ciimiual  plead-     swers  or  objections  to   the  indictment,  with  the  proceedings  sub- 

*"»•  sequent  to  them,  it  will  be  proper  to  notice  some  of  those  general 

qualities  which  apply  to  criminal  pleading  ;  such  as  the  number  of 

pleas    admitted,  the    time   of   putting  them  in,   the   amendments 

allowed,  of  the  withdrawing  one  plea  in  order  to  put  in  another, 

and  of  the  entries  to  be  made  on  the  record. 

Of  the  number  of  At  common  law  there  was  but  one  rule  which  applied  alike  to 
iii'^^succcsslve^  ^-'^'^  ^"^  criminal  proceedings,  that  the  defendant  must  rely  upon 
pleas.  one  ground  of  defence,  and  that  pleading  double  was  never  to  be 

admitted  {a).  4'his  strictness  having  been  found  very  inconvenient, 
was  relaxed,  as  far  as  it  relates  to  civil  actions,  by  4  Ann.  c.  l6. 
s.  4,  5,  which  enables  the  defendant,  by  leave  of  the  court,  to 
plead  as  many  matters  as  he  may  think  lit,  but  which  contains  a 
[  435  ]  proviso  (6),  that  nothing  contained  therein  shall  extend  to  any  in- 
dictment or  presentment  of  treason,  felony,  or  murder,  or  any 
other  matter,  or  to  any  action  upon  a  penal  statute ;  criminal 
proceedings,  therefore,  remain  under  the  same  restriction  which 
existed  as  to  all  matters  at  common  law,  and  no  more  than  one 
plea  can  be  put  in,  to  answer  any  indictment  or  criminal  informa- 
tion. In  case  of  felony,  however,  if  the  prisoner  plead  in  bar  or 
abatement,  and  it  be  adjudged  against  him,  he  will  have  liberty  at 
tlie  same  time,  or  even  afterwards,  to  plead  over  to  the  matter  of 
the  indictment,  as  if  he  had  never  relied  upon  any  other  ground  of 
defence;  for  though  a  man  may  lose  his  property  by  mispleading, 
he  cannot  forfeit  his  life  by  any  technical  nicety  or  legal  error  (c). 
And  this  exception  to  the  general  maxim  extends  to  cases  where, 
though  the  judgment  is  capital,  the  delinquent  is  admitted  to  his 
clergy  (c?).  But  it  does  not  include  misdemeanors  of  any  descrip- 
tion as  a  matter  of  rig/ii ;  and,  therefore,  in  these  cases,  if  a 
defendant  plead  in  abatement  or  bar,  and  an  issue  in  fact  thereon 
be  determined  against  him,  he  will  have  totally  lost  the  benefit  of 
a  trial  on  the  offence  itself,  and  sentence  may  be  pronounced,  as 


(rt)  2  Eunonius,    141.     Tidd,  Com.  338.   Cro.  Eliz.495.  2  Ld. 

0th  ed.  70(5.    1  Chitty  on  Plead.  Kay ni.  022.     Hawk.  b.  2.  c.  23. 

4th  edit.  477,  8.  s.  128,  and  c.  31.  s.  C.    See  form, 

(6)  S.  7.  2  Halo,  237.     2  Leach,  712, 13. 

(c)  8   East,   110.   237,    »,  5>.  ((0  «  l^ast,  110. 

2  Hale,  25-3,  0.    JFost.21.    4  i>U. 
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though  he  had  been  regularly  convicted  («)•     It  seems,  however,  ^^,'^'{^|^"^^^' 
to  be  in  the  discretion  of  the  court,  to  allow  him  still  to  plead  not        pleading 
guilty,   and  this   they  will    probably  exercise,    when   the   penalty  ^^^^^^ 

incurred  on  conviction  is  very  severe  (6). 

We  have  already  seen,  that  when  the  defendant  has  any  special  Time  of  pleading, 
matter  to  plead  in  abatement  or  bar  as  misnomer,  a  former  ac- 
quittal or  conviction,  a  pardon,  8cc.  he  should  plead  it  at  the  time 
of  arraignment,  before  the  plea  of  not  guilty  (c). 

In  order  to  prevent  the  delay  which  might  be  effected  by  the  de- 
fendant's pleading,  in  the  case  of  misdemeanors,  by  the  60  Geo.  3, 
and  1  Geo.  4.  c.  4.  s,  1,  it  is  enacted,  that  where  any  person  pro- 
secuted in  the  King's  Bench  at  Westminster,  or  in  the   King's 
Bench   in    Dublin,  respectively,  for  any  misdemeanor,  either  by 
information   or  by  indictment  there  found,  or  removed  into  the 
same  respective  courts,  shall  appear  in  term  time,  in  person,  to 
answer  to  such  indictment  or  information.     Such  defendant,  upon 
being  charged   therewith,    shall  not  imparl  to  a  following  term, 
but  shall  be  required  to  plead  or  demur  thereto  within  four  days 
from   the  time  of  appearance,  and  in  default  thereof,  judgment 
may  be  entered  against  him  for  want  of  a  plea ;  and  in  case  such 
defendant  shall  appear  by  his  or  her  clerk,  or  attorney  in  court,  he 
shall  not  imparl  to  a  following  term  ;  but  a  rule,  requiring  such 
defendant  to  plead,  may  forthwith  be  given,  and  a  plea  or  de- 
murrer to  such  indictment  or  information  enforced,  or  judgment 
by  default  entered  thereupon,  in  the  same  manner  as  might  have 
been  done  before  the   passing  of  that   act,   in  cases  where   the 
defendant  had  appeared  to  such  indictment  or  information  by  his 
or  her  clerk  in    court   or   attorney,   in    a   previous   term.     The 
second   section  provides,  that  the  court,  or  judge  of   the  same, 
upon  sufiicient  cause  shewn  for  that  purpose,  may  allow  further 
time  to  plead  or  demur.     And  by  section  3,  where  prosecuted  for 
any  misdemeanor,  by  indictment,  at  any  session  of  the  peace,  ses- 
sion  of    oyer   and    terminer,   great   session,    or   session    of    gaol 


(a)  8  East,  110, 11,  12.     2Ld.  (6)  8  East,  110.     6  East,  G02. 

Rayni.   922.      C'ro.    Eliz.   495.  (r)  Ante,  p.  422,  3.     2  Hale, 

Hawk.  b.  2.  C.31.  S.7.  219.     Cro.  C.  C.  9.      ^ 
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Time  of        delivery,  williin   England  or  Ireland,  having   been  committed   to 
custody,  or  lield   to  bail,  to  appear  to  answer   for  such  offence, 
twenty  days  at  least  before   the  session  at  which  such  indictment 
shall  be  found,  he  shall  plead  to  such  indictment,  and  trial  shall 
proceed  thereupon  at  such  same  session  of   the  peace,  &c.  re- 
spectively, unless  a  writ  of  certiorari  for  removing  such  indictment 
into  the  King's  Bench  at  Westminster,  or  in  Dublin,  respectively, 
shall  be  delivered  at  such  session  before  the  jury  shall  be  sworn 
for   such    trial.     By  section  4.    such    writ   of    certiorari   may  be 
applied  for  and  issued  before  indictment  found,  in  the  like  cases, 
in  the  same  manner,  and  upon  the  same  terms  and  conditions,  as 
if  such  writ  of  certiorari  had  been  applied  for  after  such  indict- 
ment had  been   found.     By  section  5,  it  is  further  enacted,  that 
where  any  person,  prosecuted  of  any  misdemeanor,  by  indictment, 
at  any  session  of  the  peace,  session  of  oyer  and  terminer,  great 
session,  or  session  of  gaol  delivery,  within  England  or  Ireland,  not 
having  been  committed  to  custody,  or  held  to  bail  to  appear  to 
answer  for  such  offence,  twenty  days  before  the  session  at  which 
such  indictment  shall  be    found,    but  who  shall  have  been  com^ 
milted  to  custody,   or  held  to  bail  to  appear  to  answer  for  such 
offence  at  some  subsequent  session,  or  shall  have  received  notice 
of  such  indictment  having  been  found,  twenty  days  before  such 
subsequent  session,  he  or  she  shall  plead  at  such  subsequent  ses- 
sion, and   trial  shall  proceed  thereupon  at  such  same  session  of 
the  peace,  ike,  respectively,  unless  a  writ  of  certiorari,  for  remov- 
ing such  indictment  into  the  King's  Bench  at  Westminster,  or  in 
Dublin,   respectively,   shall   be  delivered   at   such   last-mentioned 
session  before  the  jury  shall  be  sworn  for  such  trial.     The  6lh 
section  provides,  that  the  act  shall  extend   to  prevent  any  indict- 
ment, found  by  a  grand  jury  of  any  city  or  town  corporate,  from 
being  removed,  at  the  prayer  of  any  defendant,  for  trial  by  a  jury 
of  the  county  next  adjoining  to  the  county  of  such  city  or  town 
corporate,  pursuant  to  the  provisions  of  the  38  Geo.  3.  c.  52;  and 
upoji  such  removal,  the  defendant  shall  plead,  and  the  trial  shall 
be  had  according  to  the  provisions  of  this  act,  in  like  manner  as  if 
such  indictment  had  been  originally  found  by  a  grand  jury  of  such 
next  adjoining  county.     By  the  7th  section,   and  upon  sufficient 
cause  shewn  for  that  purpose,  further  time  may  be  allowed  for 
pleading  to  any  such  indictment,  or  for  trial  of  the  same.     By 


OP    THE    PLEAS    IN    GENERAL. 


436 


section  10.  the  act  is  not  to   extend   to  any  information  in  the        Time  of 

,  ■  r-  1  •    1  PI,EAUING. 

nature    of  quo  warranto,    or  for  the  non-repair  of  any  highway, 
bridge,  &c. 

In  prosecutions  for  felonies,  the  plea  will  be  insufficient,  if  Manner  of  plead- 
pleaded  by  attorney  (a) ;  but  we  have  seen  that  a  defendant, 
charged  with  a  mere  misdemeanor,  may,  in  the  King's  Bench, 
plead  by  attorney,  and  is  not  obliged  to  be  personally  before  the 
court  (b).  In  this  case,  also,  where  he  has  a  pardon  to  plead,  he 
is  not  compelled  to  claim  advantage  of  it  kneeling,  as  when 
accused  of  higher  offences  (c).  If  the  defendant  pleads  a  dilatory 
plea,  as  misnomer  of  the  place  where  he  resides,  he  must  annex 
an  affidavit  that  it  is  true,  or  the  court  will  set  it  aside  (c?),  as 
wanting  the  sanction  which  is  required  by  the  statute  (e). 

Though  indictments  and  appeals  are  excepted  from  the  statutes  Amending  plea, 
of  amendments  (/),  yet  it  seems,  that  pleas  to  them  are  amend- 
able at  common  law,  before  they  are  filed  upon  the  record  (g). 
The  reason  of  this  distinction  is,  that  the  pleading  is  not  perfected 
while  it  is  only  on  paper,  and  during  the  time  in  which  the  pro- 
ceedings are  only  in  agitation,  the  court  have  a  power  over  them  ; 
but  when  once  they  are  entered  on  the  roll,  they  can  only  be 
altered  by  virtue  of  some  legislative  provision  (/«).  But  pleas 
in  abatement  to  an  indictment  for  a  misdemeanor,  are  not 
amendable  {i). 

When  once  the  defendant  has  pleaded,  he  is  bound  to  abide  by  Of  withdrawing 

^  r     •   I       pica,  and  plead- 

the  defence  which  he  has  chosen,  and  cannot,  as  a  matter  of  right,  ing  another. 

withdraw  it,  in  order  to  rely  on  another  (A).     But  a  plea  of  not 

guilty  may  be  withdrawn  in  order  to  confess  the  indictment ;  and, 

as  we  have  seen  already,    the  entry  will    be   relicta   veriticatione 

indictamentum  cognovit  (/).      And  the  court  may  allow  the    de- 


(a)  Garth.  55,  6.  (/)  Ante,  297. 

(6)  Ante,  p.  337,  411.  10  East,  {(j)  1    Salk.  47.      Com.    Dig. 

83.  Amendment,  2.  C.  1. 

(c)  2  Stra.  81 G.  (Ii)  Salk.  47.     2  Burr.  1099. 

(d)  3   Burr.   1617.      2  Stra.  (i)  2  B.  &  C.  871.     4D.  &II. 
1 161.   Com.  Dig.  Indictment,  L.  592,  S.  C. 

Hawk.    b.  2.    c.  34.    s.  5  &  0.  {k)  1  Sess.  Cas.  382. 

rJnt  see  s.  7,  of  4  &  5  Ann.  c.  16.  (/)  Ante,  429.    Kel.  11.   Com. 

(<?)  4&  5  Ann.  c.  16,  s.  11.  Dig.  Indictment,  K. 
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Of  fendant,  as  a  matter  of  favour,  with  the  consent  of  the  attorney- 

■WITHDRAWING  ,  ...  ,  --     ,  i   •  ,      ,  • 

PLEA,  AND  general,  to  withdraw  a  plea  or  the  general  issue,  and  object  to  the 
AmrniER.  jurisdiction  before  which  the  trial  is  to  proceed  (a).  In  this  case, 
if  the  jury  be  sworn,  a  juror  will  be  withdrawn  before  evidence 
given,  the  inquest  discharged,  and  an  entry  made  upon  the  record, 
of  the  permission  to  alter  the  plea,  and  the  formal  proceedings 
by  which  it  was  effected  (b).  So  leave  will,  in  some  cases,  be 
granted  to  the  defendant  to  withdraw  a  plea,  and  enter  a  demurrer 
in  its  room  (c) ;  and  by  leave  a  demurrer  may  be  withdrawn  {d).\ 

Of  entering  the  When  the  defendant  is  in  custody  upon  an  indictment  or  infor- 
mation in  the  King's  Bench,  for  any  offence  not  amounting  to 
treason  or  felony,  either  by  virtue  of  a  capias  or  Bench  warrant, 
the  prosecutor  may,  by  48  Geo.  3.  c.o8.  s.  1,  when  eight  days 
have  elapsed,  after  due  notice,  and  a  copy  of  the  indictment  or 
information  have  been  delivered  to  the  defendant,  enter  an  ap- 
pearance for  him,  and  a  plea  of  not  guilty,  and  proceed  to  trial 
as  if  he  were  actually  present.  In  order  to  prevent  oppression, 
by  reason  of  exorbitant  fees,  the  2  Hen.  4.  c.  10,  provide?,  that 
the  clerk  shall  take  no  more  than  two  shillings  for  entering  the 
plea  and  the  venire  facias,  though  any  number  of  defendants  be 
jointly  indicted. 

I.  Of  pleas  to        In  considering  the  nature  of   the  several  pleas   on  which  the 

the  jurisdiction,      i   r      i      ^  •       i  i     ^         i  n     .     ^  •        .i  i  -   i 

and  proceedin<'&    detendant  IS  able  to  rely,  we  come,  nrst,  to  examuie  those  winch 

he  may  offer  to  the  jurisdiction  of  the  court  before  which  the 
indictment  is  preferred,  because  these  are  preliminary  to  any  ob- 
jection to  the  proceedings  themselves,  and  aim  at  invalidating  the 
whole,  and  at  shewing  that  there  is  no  necessity  for  any  defence 
on  the  part  of  the  persons  indicted.  They  may  be  successfully 
relied  on,  when  the  court  has  no  cognizance  of  the  crime  alleged 
on  the  record,  as  where  a  party  was  accused  of  a  rape  at  the 
sheriff's  tourn,  or  of  treason  at  the  quarter  sessions  (c).  In  ge- 
neral, any  objection    to   the  jurisdiction    must  be   pleaded,  and 

(a)  1  Wils.  157.    Post.  IG.  31.  Prac.  40.     Cro.  Eliz.  19G. 
(6)  Fost.  17.     See  form  of  en-  (d)  Cas.  K.  B.  31. 

try,  Post.  17.     Post,  last  vol.  («)  4  Bla.  Com.  333.     2  Hale, 

(c)   2    Smith,   620.      Hand's  256. 

*  As  to  this  pl?a  in  gencriil,  sec  4  Bla.  Com.  53:^, 


thereon  * 


OF    PLEAS    TO    THE    JURISDICTION.  4^8 


cannot  be  taken  advantage  of  under  the  general  issue  (a).     But    Of  pleas  to 

,  THE 

where  a  statute  directs  that  particular  matter  shall  be  determined  jurisdiction, 
only  within  a  certain  boundary,  or  by  certain  magistrates,  this  proceedings 
may  be  shewn  under  the  plea  of  not  guilty  (6).  So  also  where  thereon. 
the  objection  proves  that  no  court  in  England  can  try  the  indict- 
ment, it  may  be  given  in  evidence,  without  being  specially 
pleaded  (c).  And  it  has  been  holden,  that  objections  to  the  juris- 
diction, apparent  on  the  face  of  the  indictment  by  the  caption, 
when  returned  on  a  certiorari  or  otherwise,  may  be  well  taken  on 
demurrer  {d) ;  but  if  a  party  be  indicted  before  justices  at  sessions, 
it  should  seem  that  he  may  plead  specially,  that  the  offence  did 
not  arise  within  their  jurisdiction,  though  the  matter  might  be 
given  in  evidence  under  the  general  issue  (e).  From  the  nature  of 
this  plea,  it  must  evidently  be  pleaded  before  the  general  issue, 
because  by  pleading  not  guilty,  the  defendant  admits  the  power 
of  the  court  to  try  him,  and  refers  his  cause  to  their  decision  (/ ). 
But  we  have  seen  that,  by  permission,  the  latter  may  be  with- 
drawn, and  the  former  substituted  in  its  place  (g). 

This  plea  must  not  only  object,  that  the  court  before  which  the  Form  of  the 

.  -  plea, 

proceedings  are  taken  has  no  jurisdiction  over  them,  but  must 

shew  what  court  has  authority  to  proceed  to  try  them  (h)  ;  for,  if 

there  be  no  other  mode  of  trial,  that  circumstance  will,  of  itself, 

give  the  King's   Court  jurisdiction.     It  is   not  necessary  that  it      [     439     ] 

should  conclude  by  answering  over  to  the  felony,  or  put  in  issue 

the  facts  of  guilt  or  innocence,  though  it  may  do  so  0).     As  this 

is  a  dilatory  plea,  it  seems   necessary  to   add  an   affidavit   of  its 

truth,  according  to  the  principle  we  have  already  stated  (k). 


(a)   Post.    16.      Hawk.    b.  2.  (g)  Ante,  437.     1  V/ils.  157. 

c.  3«.  s.  5.  Fost.  16.  31. 

(h)  1  East,  352.  (/*)  G  East,  583.     See  form  of 

(c)  6  East,  583.  tliis  plea,  Fost.  18.      1  V/entw. 

Id)    1  T.  R.    31G.      1    Leach,  10.    18.     G   East,   584.     Trem. 

425.  P.  C.    298.   181).      1  Chitty  on 

(e)  Trem.  P.  C.  271.     1  Chit.  Pleading,  4th  edit.  384.     Post, 

on  Pleading,  4th  edit.  381.  ace.  last  vol. 

Trem.  P.  C.  271,  n. ;  and  Stark.  (i)  2  Hale,  25G. 

202,  semi),  contra.  (k)  Ante,    p.  43G.      3  Burr. 

(/)   Fost.  IG.     Hawk.    b.  2.  1G17.     Hawk.  b.  2.  c.  34.  s.  5, 

c.  34.  s.  4.  0,7.     Burn,  J.  Indictment,  XI. 
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To  this  plea  the  ciovvu  may  demur,  or  reply  instanter  (a). 
And  if  the  court  determine  against  the  plea,  the  defendant  will 
have  judgment  to  answer  over  to  the  felony  (b).  But  in  case  of 
misdemeanors,  no  judgment  of  respondeas  ouster  is  of  right  de- 
mandable,  when  an  issue  in  fact  is  found  against  the  defendant  (c), 
for  the  decision  operates  as  a  conviction,  though,  as  a  matter 
of  favour,  the  defendant  may  still  be  admitted  to  plead  not 
guilty  (,d). 


rers 


II.  Of  demur-  The  next  mode  by  which  the  defendant  may  object  to  the  in- 

dictment, is  by  demurrer,  a  term  derived  from  demorare  or  de- 
meurer,  and  signifies  that  the  party  will  go  no  further,  because  the 
indictment  or  proceeding  is  defective  in  substance,  or  informal  in 
statement  (e).  Thus  if  a  man  be  indicted  for  feloniously  stealing 
a  greyhound,  which  is  an  animal  in  respect  whereof  no  theft  can 
be  committed,  the  defendant  may  demur ;  for  while  he  admits  the 
taking,  he  may  deny  the  felony  (/).  But  it  seems  to  be  unsettled^ 
whether  he  can  demur  on  account  of  the  omission  or  bad  state- 
ment of  the  defendant's  name  or  addition,  or  must  plead  it  in 
[  440  ]  abatement  (g).  The  demurrer  puts  tiie  legality  of  the  whole  pro- 
ceedings in  issue,  and  compels  the  court  to  examine  the  validity  of 
the  whole  record  ;  and,  therefore,  in  an  indictment  removed  from 
an  inferior  court,  if  it  appear  from  the  caption  that  the  court 
before  which  it  was  taken  had  no  jurisdiction  over  it,  it  will  be 
adjudged  to  be  invalid  (h).  We  have  already  seen  what  time  is 
allowed  for  a  party  to  demur  (i).     When  once  a  demurrer  is  filed. 


(a)  Fost.  17.  See  form  of  de- 
murrer and  joinder,  Fost.  19. 
Trem.  P.  C.  189.  Post,  last  vol. 
Of  replication,  4  Wentvi^.  69. 
Post,  last  vol.  Of  rejoinder 
and  issue,  4  Wentw.  70.  Post, 
last  vol.     1  Wentw.  24. 

{b)  Trem.  P.  C.  302. 

(c)  8  East,  110,  11. 

(d)  6  East,  602. 

(e)  Co.  Lit.  71.  b.  4  Bla. 
Com.   333,  4.      Jac.    Die.    De- 


murrer. Burn,  .T.  Demurrer. 
Williams,  J.  Demurrer.  Jiurn,  J. 
Indictment,  IX. 

(/)  4  Bla.  Com.  334.  Wil- 
liams, J.  Demurrer. 

(^)  Andrew,  148. 150.  2  Sess. 
Cases,  315.  148.  150.  2  Hale, 
175.     Ante,  204.     Post,  447. 

(/t)  1  T.  R.  316.  1  Leach, 
425.     Andr.  137,  8. 

(i)  Ante,  435.  432,  3. 


•  As  to  demurrers  in  general,  see  Hawk.  b.  2.  c.  31.  s.  5.  4  Hla.  Coin. 
333,  4.  Burn,  J.  Deramrer.  Williams,  J.  Demuircr.  Burn,  J.  Indict- 
ment, xr. 
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the   defendant   cannot  withdraw  it  witliout   the   consent   of  the  Of  demurrers. 

parties  on  whose  prosecution  he  is  indicted,  or  at  least  without 

the  permission  of  the  court  (a).     But  it  is  certain,  that  he  may 

demur  at  any  time   before  trial,  in  cases  of  misdemeanors,  even 

after  pleading,  on  his  solicitor's  obtaining  a  common  side-bar  rule, 

from  the  clerk  of  the  rules,  for  leave  to  enter  a  retraxit  (6).     On 

the  trial  of  a  capital  offence,  as  treason,  though  in  strictness,  if  the 

defendant  has  on  his  arraignment  pleaded  not  guilty,  he  ought  not 

to  object  to  the  indictment  till  after  his  trial,  yet  it  is  not  unusual 

to  hear  his  exceptions  before  the  witnesses  are  called  (c) ;    and 

where  the  parts  of  an  indictment  are  severable,  as  the  overt  acts 

of  treason,  if  one  or  more  be  imperfectly  stated,  evidence  under 

the  defective  statement  may  be  resisted  (d). 

As  to  the  form  of  the  demurrer  (e),  it  seems  that,  in  capital   Form  of 

,  ,  ,  .   ,  •  1        I  1  ■       •         demurrer, 

cases,  it   may  be   ore  teitus,   on  which    ever   side   the   objection 

arises  (f).  It  seems  that  the  defendant,  when  indicted  for  felony, 
may  either  demur,  and,  at  the  same  time,  plead  over  to  the  felony, 
or  that  he  may  take  the  latter  course  after  the  demurrer  is  found 
against  him  (g).  If  he  resolves  to  demur,  his  solicitor  procures 
and  engrosses  the  demurrer,  and  the  clerk  in  court  in  the  King's  [441  ] 
Bench,  files  and  gives  a  four-day  rule  for  the  prosecutor  to  join 
in  demurrer  {h).  If  he  does  not  join  at  the  expiration  of  the 
time  thus  allowed  him,  the  defendant  is  entitled  to  have  judgment 
entered  up  for  want  of  joinder  (/).  But,  in  general,  the  prose- 
cutor joins  in  demurrer  immediately,  and  ore  te/ius  if  the  case  be 
important  (k).  Upon  this  the  demurrer  book  is  made  up,  and  in 
case  of  misdemeanors,  the  issue  of  law  is  set  down  for  arorument. 
The  defendant,  we  have  seen,  is  entitled  to  the  benefit  of  counsel 


(a)  Cas.  K.  B.  31.     Ante,  437.  St.  Tr.  697,  8.     6  Id.  237,  8. 

(6)   Cro.   Eliz.  196.      Hand's  (f/)  8  East,  112.     2  Hale,  257. 

Prac.  40.  4  jila.  Com.  334. 

(c)   4    Harg.  St.  Tr.    697,    8.  (/*)  Hand's  Prac.  40.    6  East, 

717  to  723.  583. 

(rf)  4  Harg.  St.  Tr.  723.  (i)  Hand's  Prac.  40,  41. 

(e)    See    form    and    joinder,  (k)   Fost.  105.     See   form    of 

Hand's  Prac.  382.     10  Wentw,  joinder,  Fost.  20.    Hand's  Prac. 

475.      Post,    last   vol.      Stark.  383.  476.     Post,    last   vol.     Of 

'^^*^'  the    Demurrer    Book,    3  Lord 

(/)  Fost.  105.     See  4  Harg.  Bayin.  39,  and  post,  last  vol. 

Vol.  I.                           E  E 
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to  argue  the  demurrer  (a).  And  any  counsel  or  scrjeant  may,  as 
amicus  curice,  state  his  opinion  to  the  court  upon  the  insufficiency 
of  the  indictment  (6).  It  seems,  however,  that  where  a  felony  is 
in  question,  the  proceedings  are  more  expeditious,  and  the  court 
proceed  immediately  to  hear  the  arguments,  and  examine  the 
objections  (c) ;  unless  there  be  difficulty  in  the  case  when  time  for 
argument  may  be  given  (d). 


Judgment  on 
demurrer. 


[     442     ] 


It  seems  to  have  been  formerly  doubted,  whether,  if  the  de- 
fendant demur  generally  in  case  of  felony,  and  the  indictment  be 
held  to  be  valid,  final  judgment  shall  not  be  immediately  given, 
and  execution  awarded  against  him  (e).  But  this  doubt  existed 
only  in  the  case  of  a  general  demurrer  concluding  in  bar  ;  for  it  is 
clear,  that  if  the  demurrer  prayed  judgment  of  the  indictment, 
and  that  it  might  be  quashed,  the  prisoner  could  never  be  con- 
cluded from  pleading  over  to  the  felony,  either  at  the  same  time, 
or  after  the  determination  of  the  legal  exceptions  (J  ).  And,  at 
the  present  day,  it  seems  that  the  defendant  shall  have  judgment 
of  respondcas  ouster,  in  every  case  of  felony  where  his  dem:nrer  is 
adjudged  against  him  ;  for  we  have  already  seen,  that  where  he 
unwarily  discloses  to  the  court  the  facts  of  his  case,  and  demands 
their  advice  whether  they  amount  to  felony,  they  will  not  record  or 
notice  the  confession  (g)  ;  and  a  demurrer  seems  to  rest  upon  the 
same  analogy  (//).  So  if  the  attorney-general  demur  to  the  de- 
fendant's plea,  and  it  be  adjudged  against  him,  he  shall  not  be 
concluded  from  a  trial,  but  be  ordered  to  plead  over  to  the 
felony  (i).  But  in  mere  misdemeanors,  if  the  defendant  demur 
to  the  indictment,  whether  in  abatement  or  otherwise,  and  fail  on 
the  argument,  he  shall  not  have  judgment  to  answer  over,  but  the 


(o)  Ante,  407.     2  Hale,  230. 

(6)  Dalt.  .1.  c.  1(>.3.  Staundf. 
141,  b.     4(0.31). 

(r)  Fost.  20.  105.  0  Harg. 
St.  Tr.  241. 

(rf)  6  Harg.  St.  Tr.  241 ,  2. 

(e)  2  Hale,  315.  2'yl.  2  Inst. 
178.  ace.  JlaMk.  b.  2.  c.  31. 
s.  5.  2  Hale,  225.  257.  4  Hia. 
Com.  334.  cont.  and  see  Stark. 
315.     2  Leach,  G03. 

(/)   1  Saik.  51).      Cro.  Eliz. 


19G.  Dyer,  38,  39.  Hawk.  b.  2. 
c.  31.  s'g. 

(g)  Ante,  p.  429.  2  Hale, 
225.257.     4  Bla.  Com.  331. 

(/i)  Fost.  21.  4  Bla.  Com. 
334.  8  East,  112.  2  Leach. 
G03.  2  Hale,  225.  257.  1  INI. 
(^-  S.  184.  Burn,  J.  Demurrer. 
"SVilliams..!.  Demurrer;  but  see 
Stark.  315. 

(?)  2  Hale.  257.  Burn,  J.  lu- 
dictmeut,  XI. 
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decision  will    operate    as  a   conviction  (a).     The  reason    of   tliis    Judgment  on 

^  .  DEMURRER. 

distinction  seems  to  be,  that  there  can  be  no  demurrer  m  abate- 
ment in  cases  not  capital,  except  to  a  plea  in  abatement  of  the 
same  description  ;  and,  therefore,  every  objection  to  the  indict- 
ment itself  is  in  bar  of  the  accusation  {b).  In  case  however  of 
judgment  against  the  defendant  on  a  demurrer,  to  a  plea  in  abate 
nient,  or  to  a  replication  to  such  plea,  the  judgment  is  re- 
spondeat ouster  (c). 

These  doubts,  relative  to  the  final  judgment  upon  an  unsuccess- 
ful demurrer  to  an  indictment,  have  caused  this  mode  of  exception 
to  be  seldom  resorted   to  in  practice,  in  case  of  indictment  for 
felony  {d).     Besides,  the  prisoner  will  have  all  the  advantage  he 
could  possibly  obtain  in  this  way,  by  motion   in   arrest  of  judg- 
ment, after  taking  the  chance  of  a  complete  acquittal  (e).     And  if 
the  defendant  succeed  in  his  demurrer  on  any  mere  formal  excep-      [     443     ] 
tion,  he  only  obtains  a  little  delay,  for  the  judgment  is,  that  the 
indictment  be  quashed,   and   the   defendant  will   be  detained  in 
custody  until    another    accusation    has    been    preferred    against 
him  (f).     But  where  the  legal  exception  goes  to  show  that  the 
facts  stated  on  the  record  do  not  amount  to  a  felony,  the  defendant 
will  be  altogether  discharged  out  of  custody  (g) ;    and  in  prose- 
cutions for  supposed  misdemeanors,  especially  when  it  is  clear  that 
no  offence  has  been  conuiiitted,  and  the  indictment  discloses  the 
objection,  it  is  then,  with  a  view  to  get  rid  of  the  prosecution  in  *> 

the  earlier  stage,  and  to  save  the  trouble  and  expense  of  a  trial, 
more  usual'to  demur  than  in  case  of  indictments  for  felonies  (h). 

If  the  indictment  contain  two  distinct  and  independent  charges 
for  two  separate  offences,  and  the  defendant  demurs  generally, 
though  one  of  the  offences  be  not  indictable,  or  be  insufficiently 


(a)  8  East,  112.     Hawk.  b.  2.  334.     Burn,  J.  Indictment,  XL 
0.  31.    s.  7.     VVilliams,   J.    De-  Williams,  J.  Demurrer, 
murrer.      Burn,  J.    Demurrer,  (f)  4  Bla.  Com.  324.    Barn,  J. 
ace.     4  T.  R.  459,  semb.  contra.  Indictment,    XI.    Williams,   J. 

(b)  1  Salk.  218.  220.     Hawk.  Demurrer. 

b.  2.  c.  31.  S.7.  (f)  Andr.  147. 

(c)  Post,  4.51.      Trcui.  B.C.  (^)  2  Leach,  (>00. 

189,  190.     G  East,  (>02.  (h)   Andr.  137.     1  T.  R.  31G. 

(t/)  2  Leach,  «03.    4  Hla.  Com.  4  T.  U.  778. 
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JuDGMKNT  ON     alleged,  there  will  be    iudgment  for  the  crown  upon  the  count 

UKMUKREK.  .....  .        . 

which  IS  valid,  for  the  indictment  may  be  good  in  part,  though  in 
other  places  defective  (a).  And  upon  demurrer  to  an  information, 
the  record  may  be  amended,  if  found  to  be  defective,  and  this 
may  be  done  even  on  an  application  at  a  judge's  chambers  (6); 
but  we  have  seen  that  an  indictment  itself  cannot  be  amended, 
though  the  caption  may  (c).  If  an  objection  be  taken  in  a  late 
stage  of  the  proceedings,  when  it  appears  that  a  fatal  defect 
occurred  in  the  earlier  part  of  them,  the  court  will  revert  back  to 
the  first  error,  and  give  judgment  against  the  party  by  whom  it 
was  committed  (J).  And  therefore,  if  a  replication  to  a  plea  of 
autrefois  acquit  be  demurred  to,  and  it  appear  that  the  plea  is 
[  444  ]  insufficient,  judgment  will  be  given  against  the  defendant,  not- 
withstanding the  insufficiency  of  the  replication  (e). 

III.  Of  dilatory  All  the  Pleas  which  were  formerly  used  as  declinatory  of  trial. 
Pleas  declinatory  '^^ve  either  been  altogether  abolished,  or  have  fallen  into  disuse. 
Saiic'tnarv  and  ^^  ^^'^  description  was  the  old  plea  of  sanctuary,  which  seems 
abjuration.  to  have  arisen,  and  been  supported  wholly  by  a  superstitious  vene- 

ration for  places  regarded  as  sacred  (f).  All  churches,  church- 
yards, and  places  consecrated  by  the  pope's  bull,  seem  to  have 
been  able  to  afford  this  protection  for  the  fugitive  (g).  These 
places,  for  forty  days  after  the  commission  of  the  offence,  afforded 
a  refuge  for  the  criminal,  unless  accused  of  treason  or  sacri- 
lege (//).  The  mode  of  claiming  this  privilege  was  by  flying  to 
the  consecrated  precincts,  and  within  forty  days  going  in  sackcloth, 
and  confessing  himself  to  the  coroner  as  guilty,  with  all  the  par- 
ticulars of  his  crime,  and  taking  an  oath,  by  which  he  abjured  the 
realm,  and  swore  to  depart  immediately  at  the  port  assigned  him, 
and  never  to  return  without  leave  of  his  majesty.  By  these  means 
he  ensured  his  personal  safety,  if  he  went  with  a  crucifix  in  his 


(a)  2  Sess.  Cas.  32.  (/)  4  Bla.  Com.  322. 

(b)  4  T.  li.  458.  (g)   Keilw.   188,    9.      Hawk. 
(<;)  Ante,  297.  335.  b.  2.  c.  32.  s.  3. 

(d)  1  M.  cl-  S.    190,      1   Chit.  (h)  Kcilw.  191.     Hawk.  b.  2. 

on  Pleading,  4th  edit.  580.  c.  32.  s.  4.     4  Bla.  Com.  332. 
{c)  Id.  ibid. 

*  As  to  these  pl°as  in  general,  see  Hawk,  b.  2.  c.  32,  per  totum.    4  Bla. 
Com.  332,  3.     Keilw.  138  to  192. 
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hand  immediately  to  the  place  of  embarkation  (a);  but  his  blood    of  dii^atory 
was  corrupted,  and   all   his   goods  and   chattels  forfeited  to  the  pleas 

crown  {b).     The  plea  of  sanctuary  arose,  therefore,  when,  during    ^^^^^!^^^^^^ 
the  interval  of  forty  days,  the  offender  was  taken  and  arraigned  for  sanctuary  and 

1  /■  1  mi   •  .  ,       •  1  J      1  ABJUKATION. 

the  felony.  1  his  absurd  immunity  was  greatly  narrowed  by 
27  Hen.  8.  c.  19,  and  32  Hen.  8.  c.  12.  And  by  the  21  Jac.  1. 
c.  28,  was  altogether  destroyed  ;  so  that  it  would,  at  the  present 
day,  be  merely  superfluous  to  enter  into  any  further  discussion 
relative  to  its  nature  and  requisites. 

The  other  species  of  declinatory  plea — the  benefit  of  clergy —  Benefit  of 

has  fallen  into  disuse.     For,  as  the  defendant  is  equally  entitled  to  ^  ''  ^^" 

.    .         .     .  .      .  .  r     445     1 

receive  it  after  conviction,  it  is  preferable  to  wait  till   that  time,      *■ 

and  so  take  the  chance  of  an  acquittal  (c).  It  is  now  always 
prayed  immediately  before  sentence  ;  and,  therefore,  we  shall  post- 
pone the  consideration  it  demands  until  we  examine  that  stage  of 
the  proceedings. 

Pleas  in  abatement  are  founded  either  on  some  defect  apparent  2.  Of  pleas  in 
on  the  face  of  the  indictment,  without  reference  to  any  extrinsic 
fact,  or  are  founded  upon  some  matter  of  fact,  extrinsic  of  the 
record,  which  renders  the  indictment  insufficient. 

Any  defect  apparent  on  the  face  of  the  indictment  may  be  made  What  may  be 
the  ground  of  a  plea  in  abatement,  and  if  found  for  the  defendant,  " 
will  abate  the  indictment  id).  Thus,  if  the  indictment  do  not 
describe  the  defendant  by  any  addition  of  place  or  degree,  it  is 
defective  on  the  face  of  it,  and  the  defendant  may  plead  in  abate- 
ment {e).  So  if  the  defendant  be  misnamed,  or  his  addition  of 
degree  be  mis-stated,  which  is  an  extrinsic  objection  not  apparent 
on  the  face  of  the  indictment,  the  defendant  may  plead  this  also  in 
abatement  {f).     So  if  in  an  indictment  for  the  non-repair,  &c.  of 


(a)  4    Bla.  Com.    332,   333.  Com.  333. 

3  P.  W.  38,  note  B.  (d)1  Hale,  23G,  238. 

(b)  4  HIa.  Cora.  333.    3  P.  W.  (e)  Andr.  145,  &c. 

38,  note  B.  (/)  Hawk.  b.  2.  c.  2-3.  s.  70. 
(c)    2    Hale,    23G.       4    Bla. 

*  As  to  these  pleas  in  gcniral,  see  2  Hale,  236  to  259.  Hawk,  b.  2.  c.  Z'i. 
Com.  Di<;.  Abatement.  Hac.  Ahr.  Abatement.  Ante,  'i03  to  ill,  as  to  the 
statement  of  the  name  and  adilitiou. 
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What  may  be  a  highway,  the  way  be  described  too  general,  the  defendant  may 

so    PLEADED.  ,  ,  ,-    •        .  i  ■  .  v  Ti  ,-  i  • 

take  advantage  of  it,  by  plea  in  abatement  (a).  i)ut  tor  objec- 
tions apparent  on  the  face  of  the  indictment  itself,  without 
reference  to  any  extrinsic  fact,  it  is  more  usual  to  move  to  quash 
it  {b),  or  to  demur  (c). 

At  common  law,  it  seems  to  have  been  considered,  that  no 
advantage  could  be  taken  of  any  error  in  the  indictment,  as  to  the 
name  or  addition  of  the  defendant,  in  case  of  felony ;  for  it  was 
considered  that  the  accusation  was  directed  against  the  prisoner  at 
[  44G  ]  the  bar,  by  whatever  name  he  might  be  distinguished  ;  though  tins 
rule  could  not  apply  in  minor  offences,  where  the  defendant  might 
appear  by  attorney  {d).  But  by  1  Hen.  5.  cap.  5,  it  is  necessary 
to  state  correctly  the  names,  estates,  degrees,  mysteries,  and 
places  of  residence,  of  the  defendants  in  all  criminal  proceedings. 
Since  this  statute,  therefore,  a  misnomer  has,  in  all  cases,  been 
thus  pleadable  (e).  Formerly  there  was  a  distinction  taken  be- 
tween the  christian  and  the  surname,  that  the  former  might,  but 
the  latter  could  not  be  pleaded  in  abatement  {f) ;  but  this  is  now 
settled  to  be  groundless,  and  an  error  in  the  latter  is  equally  fatal 
with  a  mistake  in  the  former  (g).  A  mistake  in  the  addition 
too,  may  be  thus  objected  to  on  the  part  of  the  defendant, 
where  quality  or  profession  is  mistaken  (Ji).  So  the  total  want  of 
addition  will  be  a  sufficient  ground,  upon  this  plea,  to  vitiate  the 
proceedings  (i).  And  if  a  peer  be  indicted  of  a  crime  for  which 
process  of  outlawry  lies  against  him,  without  stating  his  title,  he 
may  plead  the  omission  in  abatement  (Ji).  But  if  a  defendant  be 
indicted  with  an  alias  dictus,  he  cannot  plead  in  abatement  that 


(a)  1  Stark.  357,  8.  c.  25.  s.  GO. 

(i)  Ante,  299.  {g)  Ante,  20*2,     10  East,  83. 

(c)  Ante,  439.  Rep.  temp.  Hardvv.  303.    Burn, 

(rf)  I  Sid.  40.     Cro.Car.  104.  J.  Indictment,  XL 

Biic.Abr.  Abatement,  D.    Bac.  {h)   Ante,  203,  4.      2  Hale, 

Abr.  Indiutnient,  G.  2.  175,  17G.      Hawk.    b.  2.    c.  23. 

(c)    1  Leach,  47G.      2  Hale,  s.  102  to  128.  c.25.  s.  G8  to  71. 

176.  238.      Hawk.   b.  2.    c.  34.  (i)  Andr.  14G.    2  Sess.  Cases, 

s.  2.     4  Bla.  Com.  334.      Bac.  315.     2  Leon.  248,  9.     Hawk. 

Abr.  Indictment,  G.  2.     IJurn,  b.  2.  c.  25.  s.  G9. 

J.  Indictment,  XL  (w)  6  Co.  Rep.  53.      2   Hale, 

(/■)  2  Hale,  175.     Bae.  Abr.  240.    2  B.  &  C.  ii71.    4  D.  cK;  B. 

Indictmcut,  C.2.     Hawk.  b.  2.  592,  S.  C. 
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lie  was  not  known  by  such  name;  but  if  he  do,  the  prosecutor    WiiAx  may  uii 

II  1  /     s  mr       1  so    PLEADED. 

must   demur,    and  not  move    to   quash    the   plea  {a).     We  liave 

aheady  considered  the  various  instances  which  have  arisen  under 

these   general  rules,  when  we  examined   the  degree  of  accuracy 

witli  which  the  name   and  addition  should   be  stated  (6),  that  it 

will   be   unnecessary  here  to   repeat   them.     All  mistakes  in  the 

name  or  addition  must  be  thus  pleaded,  or  the  defendant  must 

move  to  quash   the  indictment,  on  a  proper  affidavit,   if  any  ad-  > 

vamage  is  to  be  taken  of  them,  for  they  will  not  form  any  ground 

of  error,  or  in  arrest  of  judgment  (t). 

It  has  been  holden  to  be  no  good  plea  in  abatement  of  an 
indictment,  that  another  prosecution  for  the  same  offence  is  de- 
pending, though  it  will  be  a  ground  for  the  court  to  quash  one  of  [  447  ] 
them  on  motion,  if  it  should  appear  to  be  defective  (d).  It  is 
expressly  provided  by  7  W.  3.  c.  3,  that  mere  formal  or  technical 
exceptions  to  indictments  fur  high  (reason,  must  be  taken  before 
any  evidence  is  given  in  support  of  the  charge,  and  will  be  of  no 
avail  in  any  subsequent  stage  of  the  proceedings. 

This  plea,  like  the  other  proceedings  in  misdemeanor,  may,  in  Man uer  and  time 
the  King's  Bench,  be  put  in  by  attorney,  as  well  as  if  the  parly       ^*  *' 

indicted  had  appeared  in  person  (e) ;  for  if  he  be  not  the  person 
intended,  the  attorney-general  may  reject  it,  and  sign  judgment 
against  the  real  defendant  on  default  of  an  answer.  But  if  he 
accepts  the  plea,  he  thereby  admits  the  party  by  whom  it  is  made 
to  be  the  person  intended,  and  cannot  afterwards  object  that  it  is 
made  by  a  stranger  (f).  It  is  always  necessary  to  plead  it  before 
any  plea  in  bar,  as  the  defendant  will  be  estopped  by  an  issue  (g). 
And  the  proper  time  to  take  advantage  of  it  is  uj)on  the  arraign- 


(a)  1  Dowl.  &  Ry.  43.  (e)  Ante,  411.     10  East,  83. 

(b)  Ante,  p.  203  to  217.  Hawk.  b.  2.  c.  31.  s.  3. 

(c)  Ante,  202.  139.  2  Bla.  (/)  Hawk.  b.  2.  c.  34.  s.  3. 
Rep.  1120.  Bac.  Abr.  Abate-  Williams,  J.  Misnoner  and  Ad- 
ment,  D.  dition,  I[. 

{d)  See  ante,  299.     Cro.  Car.  (g)    2  Hale,   175.      Fost.  16. 

147.      Ld.   Tlaym,    922.      Fost.  Bac.   Abr.    Indictment,    (r.    2. 

104,  5,  G.     Doiigl.  240.     Slawk.  Hawk,    b.  2.  c.  34.   s.  4.     Wil- 

b.  2.  c.  34.  a,  1.    Coin.  Dig.  la-  liains,  J.   Misnomer   and  Addi- 

dictmcnt,  L.  tion,  11. 
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Manner  and    ment,  when  llie  prisoner  is  called  upon  to  answer  (a).     In  pro- 

TIME    CF  .  ...... 

pleauino.  secutions  for  treason,  liie  plea  is  in  writing,  signed  byconnsel; 
and  if  demurred  to,  the  defendant  must  immediately  join  in 
demur  {b). 

rorm  and  requi-       In  cases  of   felony  or   treason,  a   plea  in  abatement   may  be 
sites  of  pleas  in      ,     .        ,  i    i      •  i        •    •       i      •  i        ^  j   i       /  \ 

abatement*.         admitted  ore  tenus,  and  the  issue  may  be  joined  without  delay  (.c). 

[  448  ]  But  the  regular  practice  is  to  engross  it  upon  parchment,  procure 
it  to  be  signed  by  counsel,  and  for  the  defendant  to  deliver  it  in 
open  court,  upon  being  charged  with  the  indictment  {d).  It  is 
always  necessary  to  disclose  the  real  name,  and  by  that  statement 
the  defendant  is  concluded  (e).  And  where  a  peer  pleads  his 
right  to  be  tried  before  the  House  of  Lords,  he  must  state  that  he 
is  a  peer  of  the  United  Kingdom,  and  the  mode  in  which  he 
derives  his  title,  because  the  plea  is  to  be  determined  by  the 
record  {f).  In  all  cases  of  felony,  the  defendant  should  answer 
over  to  the  matter  of  the  charge,  and  if  this  be  omitted,  the  court 
will  order  it  to  be  done,  and  insert  it  at  the  bottom  of  the  parcli- 
meut  (g)  ;  but  if  this  be  omitted,  the  plea  will  not  be  demurrable 
on  that  account,  because  he  might  plead  over  to  the  felony,  after 
the  plea  has  been  determined  against  him  (A).  But  in  a  prose- 
cution for  misdemeanor,  the  defendant,  as  we  have  seen,  cannot 
plead  over  to  the  offence,  together  with  a  plea  in  abatement  (/). 
The  plea  ought  to  have  a  proper  conclusion,  "  praying  judgment 
of  (or  "on")  the  indictment,  and  that  it  may  be  quashed;"  for 
the  court  will  not  give  such  judgment  as  appears  proper  on  the 
whole  record,  as  they  will  on  a  plea  in  bar,  unless  it  be  regularly 
demanded  {k).     To  this  plea  it  is,  by  the  4  &  5  Ann.  c.  16.  s.  1 1, 


(rt)  2  Hale,  175.    Williams,  J.  &  Ry.  592.  S.  C.      6  Co.  Rep. 

Misnomer  and  Addition,  II.  53,  b.     2  Hale,  240. 

{b)    G  Ilarg.  St.  Tr.   237,  8.  (r/)  1  Leach,  478.      2  Leach, 

241,  2.  712,  n.  a.     2  Hale,  238.     Dyer, 

(c)  1  Leach,  476.     Post.  106.  88.     3   Salk.    171.      Carth.  56. 

(d)  Cro.  C.  C.  21.     6  St.  Tr.  Burn,  J.  Indictment,  XI. 
237.  (/i)  Carth.  55,  6. 

(t^)  2  Hale,  238.     4  Bla.  Com.  (i)  Ante,  485.     8  East,  107. 

335.  Cro.  Eliz.  495. 

(/)  2  B.  &  C.  871.     4  Dow.  {k)  10  East,  83. 

•  See  forms,  10  East,  83.     6  Harg.  St.  Tr.  257.     3  Burr.  It3i7.      iWeutw. 
36.     Cio.  C.  C.  46.  393.     2  Hale,  237.  175.     Post,  last  vol. 
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necessary,  at  least  when  filed  in  the  crown-office,  to  add  an  affi- 
davit, entitled  in  the  prosecution,  averring  that  it  is  true  (a). 
But  this  seems  not  to  be  necessary  on  a  trial  at  bar  of  an  indict- 
ment for  high  treason  (6) ;  though  it  does  not  appear  upon  what 
reason  this  distinction  is  founded.  The  entry  of  the  plea  of  mis- 
nomer upon  the  roll  n)ust  be  special,  "  that  A.  B.  who  is  indicted 
by  the  name  of  C.  D.  comes  and  says,  that  whereas  in  the 
indictment  it  is  supposed  that  one  C.  D.  with  force  and  arms.  Sic. 
his  name  is  A.  B.  and  not  C.  D. ;"  for  if  he  should  style  himself 
the  said  C.  D.  he  concludes  himself,  and  cannot  plead  a  mis- 
nomer (c). 


Form  and 
requisites  of 

PLEAS    IN 

ABATEMENT. 

[     449     ] 


If  this  plea  be  insufficient  in  point  of  form,  or  bad  in  point  of  Demurrer, 
substance,  the  prosecutor  may  demur  (c?).  The  court  will  not,  and  issue.' 
on  motion,  quash  the  plea  (e),  nor  will  they  allow  it  to  be 
amended  (J^),  In  indictments  for  treason  or  felony,  the  defendant 
nnist  join  in  demurrer  immediately  (g).  And  if  the  replication  of 
the  prosecutor  be  insufficient,  the  defendant  may  resort  to  the 
same  means,  and  if  he  establish  the  insufficiency  will  obtain 
judgment.  Thus  if  a  prisoner  plead  in  abatement  that  he  is  a 
peer,  and  the  attorney-general  reply,  that  he  formerly  petitioned 
the  Lords  to  be  tried  by  them,  and  was  refused,  the  defendant  will 
have  judgment  on  demurrer,  because  the  decision  of  the  House 
of  Lords  is  no  judgment,  and  therefore  the  replication  is 
invalid  (//). 

If  a  plea  of  misnomer  be  put  in,  it  is  the  best  course  to  allow 
it,  as  the  defendant  is  concluded  by  the  name  he  discloses  in  his 


(a)  3  Burr.  1G17.  2  Stra. 
1161.  Hawk.  b.  2.  c.  34.  s.  5,  6. 
Com.  Dig.  Indictment,  I.  sed 
qucere.     Sec  4  Ann.  c.  16.  s.  4. 

(b)  Fost.  16.  3  Burr.  1617. 
Hawk.   b.  2.  c.  34.  s.  7. 

(c)  2  Hale,  175.  Williams,  J. 
Misnomer  and  Addition.  See 
5  T.  R.  487.  8  T.  R.  515. 
3  VVils.  413.  See  form  of  entry 
of  plea,  and  in  felony  and  re- 
plication, known  as  well  by  one 
name  as  the  other,  1  i]  ale,  1 74, 5. 


2  Hale,  237.    3  Williams,  J.  462. 
Trem.  P.  C.  189. 

(rf)  8  East,  83.  See  form  of 
demurrer  and  joinder,  1  Wentw. 
24.  Post,  last  vol.  6  Harg.  St. 
Tr.  238. 

(e)  2  B.  &  C.  618.  1  Dow.  & 
Ry.  43. 

(/)  2B.  &C.  871.  4Dow.& 
Ry.  592,  S.  C. 

(^)  6  Harg.  St.  Tr.  241,2. 

(A)  2  Salk.  509.     Holt,  530. 
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Demurrer, 

replication, 

and  issue. 


[     450     ] 


plea,  and  he  may  be  immediately  re-indicted  (a).  The  prosecutor 
may,  however,  if  he  thinks  fit,  deny  the  plea,  or  reply  that  the 
defendant  is  known  as  well  by  one  christian  name  or  surname  as 
another,  and,  if  he  succeeds,  judgment  will  be  given  for  the 
crown  {b),  or  the  prosecutor  may  demur  to  the  plea ;  and  in  cases 
of  felony,  the  demurrer  and  joinder  may  be  ore  tenus  (c).  When 
the  issue  is  joined  upon  a  plea  in  abatement  or  replication 
thereto,  the  venire  may  be  returned,  and  the  trial  of  the  point  by 
a  jury  of  the  same  county  proceed  instanter  (J).  But,  at  the 
sessions,  where  a  misdemeanor  only  is  in  question,  it  is  the  usual 
practice,  after  plea  for  the  defendant,  to  enter  into  a  recognizance 
to  prosecute  the  same  with  effect  at  the  ensuing  sessions,  and  then 
he  must  give  four  days  notice  of  his  intention  to  try  to  the  pro- 
secutor, and  that  if  he  does  not  reply,  judgment  will  be  entered 
for  the  defendant  {e).  When  a  plea  is  put  in  that  the  defcmlant 
is  a  peer,  the  issue  is  to  be  tried,  not  by  the  country  but  by  ihe 
record  \  but  whether  a  woman  be  a  peeress  by  marriage,  is  a  fact 
for  the  decision  of  a  jury  (f). 


Judgment  on 
plea   in  abate- 
ment, and  con- 
sequences. 


When  a  plea  in  abatement  is  found  in  favor  of  the  defendant, 
the  judgment,  in  case  of  misdemeanor,  is,  that  he  be  not  com- 
pelled to  answer  the  indictment,  but  depart  the  court  without 
day  {g).  But,  on  an  accusation  for  a  capital  crime,  after  the  in- 
dictment has  been  abated  for  misnomer,  the  court  will  not  dismiss 
the  prisoner,  but  cause  him  to  be  indicted  de  novo,  by  the  name 
disclosed  in  his  plea,  to  which,  we  have  seen,  he  can  make  no 
second  objection  (Ji).  And  if  the  grand  jury  be  not  discharged, 
another  bill  may  be  immediately  preferred,  whatever  may  be  the 
description  of   the  offence  (i).      If  it  be  pleaded  by  one  of  se- 


(a)  2  Hale,  176.  238.  Burn, 
Indictment,  IX.  AVilHams,  J. 
Misnomer  and  Addition,  II. 
Dick.  Sess.  167. 

(6)  2  Leach,  476.  2  Hale,  237, 
238.  Cro.  C.  C.  21.  See  form, 
2  Hale,  237.     Post,  last  vol. 

(c)  Fost.  105.     1  Leach,  476. 

(fZ)  2  Leach,  478.  2  Hale, 238. 
22  Hen.  8,  c.  14.  28  Hen.  8. 
c.  1.  32  Hen.  8.  c.  3.  3  Inst. 
27.     Stark.  311. 


(c)  Cro.  C.C.  31. 

(/)  6  Co.  Rep.  53,  a.  2  Halo, 
240.     Burn,  .J.  Indictment,  XI. 

{g)  2  Hale,  238.  10  East,  88, 
where  sec  form. 

(A)  Cro.  Car.  371.  2  Hale, 
176.  238.  Hawk.  b.  2.  c.  34. 
s.  2.  Williams,  J.  Misnomer  atid 
Addition,  II. 

(0  2  Halo,  176,  238.  Cro. 
C.  C.  21.  Hawk.  b.  2.  c.  34. 
s.  2.     Dick.  Sees.  167. 
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veral  defendants,  and  allowed,  it  will  only  quash  the  indictment    Judgment  on 
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as   to  him,    without   atiecting    it   as    to    tiiose  who   are  correctly     abatement, 

AND 
CONSEQUENCES. 


indicted  (a). 


If  a  plea  in  abatement  be  found  against  the  defendant,  in  case 
of  felony,  he  shall  have  judgment  of  respondeas  ouster  (6).  But, 
on  such  a  finding  by  a  jury,  in  case  of  misdemeanors,  the  judg- 
ment will  be  final  against  the  defendant  (c).  Jf,  however,  judg- 
ment be  given  against  the  defendant,  either  on  demurrer  to  his 
plea  in  abatement,  or  on  demurrer  to  the  prosecutor's  replication 
to  such  plea,  the  judgment  is  respondeas  ouster,  and  not  final  ((Z). 
This  distinction  between  the  result  of  a  verdict  against  the  de- 
fendant  on  his  plea  in  abatement,  and  a  judgment  against  him  on 
a  demurrer  thereon,  is  founded  on  this  principle,  that  wherever  a 
man  pleads  a  fact  which  he  knows  to  be  false,  and  a  verdict  be 
against  him,  the  judgment  ought  to  be  final,  for  every  man  must 
be  presumed  to  know  whether  his  plea  be  true  or  false  in  m^itter 
of  fact ;  but  upon  demurrer  to  a  plea  in  abatement,  there  shall 
be  a  respondeas  ouster,  because  every  man  shall  not  be  presumed 
to  know  the  matter  of  law,  which  he  leaves  to  the  judgment  of 
the  court  (e). 


We  come  now  to  the  consideration  of  special  pleas  in  bar.  Pleas  iu  bar  of 
which,  without  entering  into  the  facts  of  the  offence,  shew  that  the 
defendant  ought  not  at  all  to  be  called  upon  to  answer  the  indict- 
ment. The  principal  of  these  are  a  previous  acquittal,  convic- 
tion, attainder,  and  pardon,  which  we  shall  now  proceed  to 
examine. 


(a)  Hep.  temp.  Hardw.  303. 
2  Hale,  177.  Bac.  Abr.  Indict- 
ment, G.  2.  Williams,  J.  Mis- 
nomer and  Addition,  II. 

(h)  8  East,  11 0.  1  Leach,  478. 
2  Hale,  239.  255,  6.  Fost.  21. 
2  Ld.  Raym.  922.  Hawk.  b.  2. 
c.  31.  s.  G.     4  Bla.  Com.  338. 

(c)  8  East,  107.  Hawk.  b.  2. 
c.  31.  s.  7.     Cro.  Cir.  Com.  22. 


2  Wils.  367. 

(d)  Treui.  P.  C.  189,  190. 
6  East,  583.  G02.  This  accords 
with  the  judgment  in  civil  ac- 
tions, 1  East,  542.  2  \\  ils.  3(J8, 
See  the  form  of  judgment  of 
respondeat  ouster,  Trem.  P.  C. 
189. 

(e)  2  Wils.  308.  1  East, 
542. 


462 


CHAPTER    XT. 


I.  Antrcfois 
acquit*. 


The  plea  of  autrefois  acquit,  which  is  a  plea  in  bar,  is  founded 
upon  the  principle,  that  no  man  shall  be  placed  in  peril  of  legal 
penalties  more  than  once  upon  the  same  accusation  (a).  It  has, 
therefore,  been  generally  agreed,  that  where  a  man  has  once  been 
pronounced  "  not  guilty,"  on  a  valid  indictment  or  appeal,  he 
cannot  afterwards  be  indicted  again  upon  a  charge  of  having  com- 
mitted the  same  supposed  offence  (b).  To  this  rule,  indeed,  the 
proceedings  in  case  of  appeal  of  death  formed  a  solitary  excep- 
tion ;  but  this  being  now  abolished  (c),  there  is  no  exception. 


When  this  plea 
may  be  pleaded. 


In  order,  however,  to  entitle  the  defendant  to  this  plea,  it  is 
necessary,  that  the  crime  charged  be  precisely  the  same,  and 
that  the  former  indictment,  as  well  as  the  acquittal  was  suffi- 
cient (d).  As  to  the  first  of  these  requisites,  the  indentity  of  the 
offence,  if  the  crimes  charged  in  the  former  and  present  prosecu- 
tion are  so  distinct,  that  evidence  of  the  one  will  not  support  the 
other,  it  is  inconsistent  with  reason,  as  it  is  repugnant  to  the  rules 
of  law  to  say,  that  the  offences  are  so  far  the  same,  that  an  ac- 
quittal of  the  one  will  be  a  bar  to  the  prosecution  for  the  other  {e). 
But,  on  the  other  hand,  it  is  clear,  that  if  the  charge  be  in  truth 
the  same,  though  the  indictments  differ  in  immaterial  circum- 
stances, the  defendant  may  plead  his  previous  acquittal,  with 
proper  averments ;  for  it  would  be  absurd  to  suppose,  that  by 
varying  the  day,  parish,  or  any  other  allegation,  the  precise  accu- 
racy of  which  is  not  material,  the  prosecutor  could  change  the 
rights  of  the  defendant,  and  subject  him  to  a  second  trial  (J'). 
Thus,  as  to  the  point  of  time,  if  he  be  indicted  for  a  murder,  as 
committed  on  a  certain  day,  and  acquitted,  and  afterwards  be 
charged  with  killing  the  same  person,  on  a  different  day,  he  may 
plead  the  former  acquittal  in  bar,  notwithstanding  this  difference, 


(a)  4  Co.  Rep.  40.  4  Bla. 
Com.  335.  Hawk.  b.  2.  c.  35. 
s.  1.     2B.  &C.  502. 

(h)  Hawk.  b.  2.  c.  35.  s.  1. 
4  Bla.  Com.  335. 

(c)  59  Geo.  3.  c.  46. 

(rf)  2  Leach,  7 17.  1  East,  P.  C. 


622.     9  East,  437. 

(e)  2  Leach,  717. 

(/)  Keilw.  58.  1  Leach,  448. 
9  East,  437.  2  Hale,  224,  5,  6. 
247.  2  Inst.  318.  Hawk.  b.  2. 
c.  35.  s.  3.  I^urn,  J.  Indictment, 
XI. 


•  As  to  this  pl(  a  in  general,  see  2  Hale,  210  to  250.  Hawk.  b.  2.  c.  35,  per 
tot.  C(im.  Dig.  Indictmcut,  L.  4  Bla.  Com.  335,  6.  Burn,  J.  Judictmcnt,  XI. 
4  Co.  45. 
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for  the  day  is  not  material;  and  this  is  a  fact  which  could  not  be      When  this 
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twice  committed  (a).     And  the  same  rule  applies  to  accusations       pleaded. 
of  other  felonies ;  for  though  it  is  possible  for  several  acts  of  the 
same  kind  to  be  committed  at  different  times  by  the  same  person, 
it  lies  in  averment,  and  the  party  indicted  may  shew  that  the  same 
charge   is  intended  (/>).     But  where  an  indictment  charged  that 
defendant,  on,  &c.  in  the  2d  year  of  the  reign  of  the  present  king, 
kept  a  gaming-house,  and  the  defendant  pleaded,  that  on,  &c.  in 
the  4th   year  of  the    reign   of  the    present   king,  defendant  was 
arraigned  upon  an  indictment,  which  charged,  that  defendant,  on 
the  18th  of  January,  in  the  57th  year  of  the  reign  of  the  late 
king,  and  on  divers  other  days  and  times,  between  that  day,  Svc. 
kept  a  gaming-house,  &c.  to  the  nuisance  of  the  subjects  of  our 
said    lord    the  king,  and  against  the  peace  of  our  said  lord  the 
king,  &c. ;  and  the  plea  then  averred  the  indentity  of  the  offences 
described   in    the  two  indictments,  and   the  acquittal  of  the  de- 
fendant upon  demurrer  to  this  plea,  concluding  with  a  prayer  of 
judgment  of  respondeas  ouster,  it  was  held  that  the  plea  was  bad, 
because  the  indictment  upon  which  the  acquittal  was  alleged  to 
have  taken  place,  on  the  face  of  it,  charged  an  offence  committed 
in  the  reign  of  the  late  king,  and   it  was   not  competent  to  the 
defendant  to  shew  by  averment,  that  it  was  for  the  same  offence  as 
that   charged    in    the   indictment    before  the  court,  because  that 
would  be    in    effect  to  contradict  the  record  (c).     Where  a  de- 
fendant pleaded  an  acquittal  on  an  indictment  for   murdering  a 
child,  by  administering  a  certain  deadly  poison,  to  wit,  oil  of  vi- 
triol, and  by  forcing  the  child  to  take  drink,  and  swallow  down  a 
large  quantity  of  the  said  oil  of  vitriol,  knowing  it  to  be  a  deadly 
poison,  whereby  the  child  became   sick    and  distempered  in   his 
body,  and  by  that  sickness  languished  and  died,  it  was  held  a  good 
bar  to  an  indictment  (1st  count)  for  murdering  the  same  child,  by 
administering  a  large  quantity  of  oil  of  vitriol,  and  forcing  the 
child  to  take  into  his  mouth  and  throat  a  large  quantity  of  the  said 
oil  of  vitriol,  knowing  that  the  said  oil  of  vitriol  would  occasion 
the  death  of  the  child,  whereby  he  became  disordered  in  his  mouth 


(a)  2  Hale,  179.  244.     Hawk.      Indictment,  XI. 
b.  2.  c.  35.  s.  3.     Ante,  224.  (c)  3  B.  &  C.  502. 

{b)  2  Halo,  179. 244.   Burn,  J. 
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When  this  a72d  throat,  and  by  the  disorder  chonking,  suffocating,  and  stran- 
PLEADED.  S^^"S  occasioned  thereby,  languished  and  died  ;  ('2d  count)  for 
murdering  the  child,  by  adminislering  a  certain  acid,  called  oil  of 
vitriol,  and  forcing  the  child  to  take  a  large  quantity  of  the  said 
acid  into  his  mouth  and  throat,  by  means  whereof  he  became  dis- 
ordered in  his  mouth  and  throat,  and  incapable  of  swallowing  his 
food,  and  died  of  i\\e  inflammation,  injury,  and  disorder  occasioned 
thereby  (a).  If  a  party  be  indicted  for  the  murder  or  assault  of  a 
certain  person  unknown,  and  afterwards  charged  on  an  indictment 
for  the  same  offence,  he  may  rely  upon  the  previous  acquittal  {b). 
So  if  the  person  killed  be  differently,  though  sufficiently  described 

[     4.54     ]      in  two  distinct  indictments,  the  defendant  may  shew  that  the  same 
individual  is  intended  (c).     But  then  it  is  necessary  to  aver,  that 
the  party  slain  was  known  by  both  names,   so  as  to  maintain  the 
sufficiency  of  the  first  proceedings,  for  if  they  were  merely  nuga- 
tory, they  will  form    no    ground    of  defence    to    any  subsequent 
prosecution  (d).     And  hence  we  may  observe,  that  tlie  great  gene- 
ral rule  upon  this  part  of  the  subject  is,  tliat  the  previous  indict- 
ment must  have  been  one  upon  which  the  defendant  could  legally 
have  been  convicted,  upon  which  his  life  or  liberty  was  not  merely 
in  imaginary,   but  in  actual  danger,   and   consequently,  in  which 
there  was  no  material  error  (e).     So  that  all  variations  not  incon- 
sistent with   the  validity  of  both  proceedings,  such   as  differences 
in  the  day,  the  ville,  or  the  quantity,  may  be  shown  to  be  merely 
technical.     But   if   the   variances   are  in  those   things  which  are 
material,  autrefois  acquit  must  not  be  pleaded  ;  for  either  the  first 
indictment  was  ineffectual,  and,  therefore,  the  acquittal  is  of  no 
avail,  or  the  second  will  prove  not  applicable  to  the  evidence,  and, 
therefore,  the  objection  is  needless.     Thus  if  a  person  be  indicted 
for  a  crime  laid  to  be  done  at  a   certain  parish   in  a  particular 
county,  and  found  not  guilty,  and  afterwards  accused  of  the  same 
fact  at  another  place  within  the  same  cotnity,  he  may  plead  his 
former  acquittal,  for  the  ville  is  altogether  immaterial,  and  either 
indictment  might  be  supported  (/);   but  if  the  difference  be  in  the 


-    (a)   1  Brod.  <fc  Bing.  473.  b.  2.  c.  35.  s.  3. 

(//)  Dyer,  285,  a.     Kcilvv.  25.  (e)  4  Co.  Rep.  31),  40.   1  Leach, 

Hawk.   b.  2.  C.35.  s.  3.  4 1».    2  Hale,  24a^  Hawk.  b.  2. 

(c)  2  Hale,  244.  c.35.  s. «.  J, 

(J)  2  Hale,  244,  5.      Hawk.         (/)  2  Hale,  245.     Ante,  200. 
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'county,  he  cannot  do  this,  because  one  indictment  must  be  bad,      When  this 
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smce  the  offence  will  be  proved  to  be  beyond  the  jurisdiction  ot       pleaded. 
the  »rand  jury  (a).     And  where  the  reason  fails,  the  rule  fails  with 
it;  for  an  indictment  removed  from  the  proper  county,  though 
tried  in  another,  is  thus  pleadable,  because  the  same  offence  may      [     455     ] 
still   be  intended  (6).     Upon  the  same  principle,  where  the  de- 
fendant was   acquitted  merely  on   some  error  of  the  indictment, 
or  variance    in    the    recitals,   he  may  be  indicted  again  upon  the 
same  charge,   for  the  first  proceedings  were  merely  nugatory  (c). 
Thus,  if  an  indictment  for  larceny  lay  the  property  in  the  goods 
in    the  wrong    person,    the   party  may  be    acquitted,    and    after- 
wards tried  on  another,  stating  it  to  be  the  property  of  the  legal 
owner  {d).     But  where,  in   the   first    indictment,   the  prosecutor 
mis-stated   a   mere  superfluous    averment,  he  cannot  afterwards 
rectify  that  error  in  a  second,  to  place  the  life  and  liberty  of  the 
defendant  again  in  jeopardy  (e).     And,  in  such  cases,  the  point  in 
discussion   always  is  whether,  in  fact,  the  defendant  could  have 
taken  a  fatal  exception  to  the  former  indictment ;  for,  if  he  could, 
no   acquittal  will    avail    him,  but  if  he  could   not,  it  is  always 
competent  for  him  to  shew  the  offences  to   be  really  the  same 
though  they  are  variously  stated  in  the  proceedings. 

It  is  not,  in  all  cases,  necessary  that  the  two  charges  should  be 
precisely  the  same  in  point  of  degree,  for  it  is  sufficient  if  an 
acquittal  of  the  one  will  shew  that  the  defendant  could  not  have 
been  guilty  of  the  other.  Thus  a  general  acquittal  of  murder  is 
a  discharge  upon  an  indictment  of  manslaughter  upon  the  same 
person,  because  the  latter'  charge  was  included  in  the  former,  and, 
if  it  had  so  appeared  on  the  trial,  the  defendant  might  have  been 
convicted  of  the  inferior  offence ;  and,  on  the  other  hand,  an 
acquittal  of  manslaughter  will  preclude  a  future  prosecution  for 
murder,  for  if  he  were  innocent  of  the  modified  crime,  he  could 
not  be  guilty  of  the  same  fact,  with  the  addition  of  malice  and 
design  (J).     So  an  acquittal  of  petit  treason  will  bar  an  indict- 


(«)  2  Hale,  245.     Com.  Dig.  (d)  1  Leach,  4G4. 

Indictment,  L.     Ante,  177.  (c)   9  East,  437. 

{b)  2  Hale,  245.  (  f)  4  Co.  Rep.  45,  6.    2  Ilalc, 

(c)  Ante,  304.    2  Leach,  708.  240.     Fost.  321). 

2  East,  P.  C.  510. 
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When  this      ment  for  the  murder  of  the  same  person,  and  an  acquittal  of 
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PLEADED.         murder  an  nidictn^ent  for  petit  treason  {a).     i5ut  it  the   lormer 
charge  were  such  an  one,  as  the  defendant  could  not  have  been 
convicted  of  the  latter  upon  it,  the  acquittal  cannot  be  pleaded. 
Thus,  if  the  first  charge  were  for  a  felony  or  stealing,  and  the 
second  for  a  mere  misdemeanor,  the  previous  acquittal  will  be  no 
bar,  for  a  felony  or  larceny  cannot  be  modified  on  the  trial  into 
a  trespass  or  misdemeanor  (6).     And  it  often  happens,  that  after 
an  acquittal  of  the  felony,  the  defendant  is  indicted  and  tried  for 
the   misdemeanor  upon  the  same  evidence,  and   it  would  be  no 
objection,  though  the  judge  might  still  think  that  there  was  evi- 
dence of  the  felony  to  have  gone  to  the  jury  (c).     Thu.s  also  if  a 
defendant  be  indicted  for  a  burglarious  entry  and  a  stealing,  and 
acquitted,  he  may  still  be  tried  for  a  burglarious  entry  with  intent 
to  steal ;  for  although  the  burglary  be  the  same,  it  is  evident  the 
prisoner  could  not  have  been  found  guilty  on  the  first,  upon  proof 
of  a  mere  intention,  and  therefore  may  well  be  indicted  for  that 
offence  in  the  second  (d).     It  is,  indeed,  generally  laid  down,  that 
an    acquittal  of   burglary  will  not    prejudice  an   indictment    for 
larceny,  or  vice  vert>a  (c) ;  but  this  must  be  understood  of  those 
cases,  in  which,  like  that  we  have  just  stated,  the  former  charge 
did  not  necessarily  include  the  latter.     On  the  same  ground,  if  a 
robbery  be  committed  in  one  county,  and  the  goods  be  carried 
into  another,  so  as  to  make  it  larceny  there,  an  acquittal  of  the 
larceny  in   the   last  county  will    not   prejudice   an  indictment  for 
robbery  in  the  first,  because  the  verdict  of  not  guilty  can  proceed 
on  the  ground  only,  that  the  goods  were  not  brought  within  the 
[     ^"57     ]     jurisdiction   of    the  grand  jury,  and  will  not  affect  the  original 
taking,  into  which  they  had  no  authority  to  inquire  (f).     And  thus 
also  it  is  clear,  that  if  a  man  be  indicted  as  accessary  after  the 
fact,  and  acquitted,  he  may  afterwards  be  tried  as  a  principal,  for 
proof  of  one  will  not  at  all  support  the   other  (g).     But  it  was 


(a)  Fost.  325.  328, 9.     Hawk.  (e)  2  Hale,  245,  6.     Hawk, 

b.  2.  c.  35.  s.  5.  b.  2.  c.  35.  s.  5. 

(4)  Hawk.    b.  2.    c.  35.    s.  5.  (/)  2  Hale,  245,  ace;  but  see 

Bro.  Ap|).    121.     1   Leach,  12.  Hawk.  b.  2.  c.  35.  s.  4.  cent. 

12  East,  415.     Ante,  251.  (g)  1  Hale,  G25,  G.     2  Hale, 

(c)  12  East,  415.  244.     Kel.  25,  6.     Hawk.  b.  2. 

(rt)2Leach,710".    Hawk.  b.  2.  c.  35.  s.  U.     Staundf.  105. 
e.  35.  s,  5. 
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formerly  holden,  that  the  offences  of  pruicipal  and  accessary  When  it  may 
before  the  fact,  were  in  substance  the  same,  and,  therefore,  that 
after  an  acquittal  as  to  the  former,  no  one  could  be  indicted  as  to 
the  latter,  though  it  was  admitted  that  an  acquittal  as  procurer 
would  not  hinder  him  from  being  indicted  as  a  principal  (a).  But 
as  it  seems  now  to  be  the  better  opinion,  that  the  charges,  how- 
ever nearly  allied  in  moral  guilt,  are  specifically  different  in  their 
legal  aspect,  and  that  evidence  of  procuring  will  not  suffice  to 
show  an  actual  commission,  it  follows  that  a  previous  verdict  in 
his  favor,  when  charged  with  being  principal,  cannot  be  pleadtd 
on  a  subsequent  prosecution,  for  inciting  others  to  the  felony  (/>). 
And  if  two  offences  are  supposed  to  have  been  committed  at  the 
same  time,  as  if  a  horse  and  a  saddle  are  stolen  together,  an  ac- 
quittal of  one  wili  be  no  bar  to  an  indictment  for  the  other,  for 
the  crimes  are  essentially  different  (t).  So  if  a  road  be  out  of 
repair,  the  parties  bound  to  amend  it  may  be  indicted,  though 
they  have,  at  a  former  period,  been  acquitted  on  a  similar  pro- 
ceeding {d). 

As  to  the  sufficiency  of  the  discharge,  which  may  be  thus 
pleaded,  it  must  be  a  legal  acquittal  by  judgment  upon  trial, 
by  verdict  of  a  petty  jury  (e).  And,  therefore,  if  a  man  be 
committed  for  a  crime,  and  no  bill  be  preferred  against  him, 
or,  if  it  be  thrown  out  by  the  grand  jury,  so  that  he  is  dis-  [  458  ] 
charged  by  proclamation,  he  is  still  liable  to  be  indicted  (J"). 
So  if  the  facts  be  found  specially  by  the  coroner's  inquest  or 
grand  jury,  and  he  be  thereupon  discharged,  he  cannot  plead  it 
in  bar  to.  any  subsequent  prosecution  ;  but  if  the  special  verdict 
be  found  by  the  petit  jury,  and  judgment  be  given  by  the  court 
*'  that  he  go  thereof  without  day/'  this  will  amount  to  a  sufScient 
acquittal  (g). 


(a)  1  Hale,  625.     2  Hale,  244.  (e)  2  Hale,  243.  24 G.     Hawk. 

Hawk,  b.  2.  c.  35.  s.  II.  b.  2.  c.  35.  s.  G.     Burn,  J.   lu- 

(i)   Fost.  361,  2.      2   St.  Tr.  dictment,  XI. 

798.     Hawk.  b.  2.  c.  35.  s.  11.  (/)  2  Hale,  ">  13.  246.    Burn, 

2  Hale,  244.  J.  Iniiictment,  XI. 

(c)  2  Hale,  246.  (g)    2  Hale,  246.      Burn,  J. 

(rf)  6  East,  316.  Indictment,  XI. 
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WiiFN  IT  MAY        Although    it  was    fonncrly  thought,  that    no   acquittal    in    any 

BE  I'LEADKl).  ,  "  i  i    ,  rr  ii  1         i      i    •       i  ^  •  • 

otiier  court  could  be  etiectually  pleaded  in  bar  to  a  prosecution  m 
the  court  of  King's  Bench,  it  is  now  settled  that  a  legal  acquittal 
in  any  court  whatsoever,  having  competent  jurisdiction  to  try  the 
charge,  will  be  sufficient  to  preclude  any  subsequent  proceedings 
before  every  other  tribunal  (a).  And  even  an  erroneous  acquittal 
is  conclusive  until  the  judgment  be  reversed  ;  so  that  if  a  judge 
direct  a  jury  to  acquit  the  prisoner  on  any  ground,  however  fal- 
lacious, he  is  entitled  to  the  benefit  of  the  verdict  (h).  But,  in 
this  case,  the  indictment  itself  must  not  be  materially  defective, 
for,  if  it  be  so,  the  former  prosecution  is  no  bar,  because  the  life 
of  the  defendant  was  never  legally  in  jeopardy  (c).  And  it  should 
seem,  that  a  substantial  defect  in  the  former  indictment  would 
prevent  an  acquittal  thereon  from  being  effectually  pleaded, 
although  the  jury  found  a  special  verdict,  and  the  judgment  of 
acquittal  was  founded  on  facts  not  amounting  to  a  crime  (c?);  and, 
[  459  ]  if  a  judgment  in  favor  of  a  prisoner  be  reversed,  he  may  be 
arraigned  and  tried  de  novo  (e).  A  mere  error  in  the  former 
process,  however,  will  not  render  that  prosecution  nugatory,  be- 
cause the  reason  which  relates  to  errors  in  the  indictment  will 
not  apply,  and  the  defendant  might  legally  have  been  con- 
victed {/). 


Of  tlie  form  and  The  pica  of  autrefois  acquit  is  of  a  mixed  nature,  and  consists 
pl(  a  of  aiitietois  partly  of  matter  of  record,  and  partly  of  matter  of  fact.  The  mat- 
^*^'l""  •  ter  of  record  is  the  former  indictment  and  acquittal ;  the  matter  of 


(«)  1  Leach,  135,  n.  a.     1  Lev.  indictment,    quod  eat   sine  die, 

IIU.     1  8id.  17.').     IJawk.  I».  2.  and  (jitod  eat  inde  qnivt's;  and 

c.  35.  s.  10.     Bnl.  N.  P.  245.  in  tb*^  latter  case  it  is  said,  there 

{!>)  2  Inst.  318,  li>.     2  Hale,  can   be    no    further  indictment, 

247.  notwithstanding  the  insuflioicn- 

(c)  2  Ilale,   303,  4,  5.     4  Co.  cy  of  the  former  indictment. 

I?ep.  44,  5.     S  rnst.  314.     See  (d)  3  Inst.  314.     4  Co.  44,  5. 

tlie  two  indictments  for  tiie  same  2  Hale,  248.  395.      Stark.  320, 

od'onco  against  Astlt.'tt,  2  Leacli,  sed  qvcere.          ' 

954.  958.^     [n  2  Hale,  394,  5,  a  (e)  2  Hale,  247. 

distinction  is  taken  as  to  the  ef-  (/)  2  Hale,  248.    Hawk.  b.  2. 

feet  of  a  judgment  on  a  former  c.  35.  s.  8. 

'  Sen  forms,  2  Lrarli,  7VZ.     9  East,  438.     1  M. /t  S.  183.      ^  Hale,  391,  ^. 

Burn,  J.  IiulictnuMit,  XI.     l^ost,  last  vol. 
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fact  IS  the  averment  of  the  identity  of  the  offence,  and  of  the  person,       Vo\m  anu 

....  ,  ,  c  I         UEQUISITKS    OF 

as  having  been  formerly  indicted  (a).     As  to  the  matter  ot  record,  pleas 

it  is  now  settled  to  be  absolutely  requisite  to  set  forth  in  the  plea, 
the  record  of  the  former  acqtiittal  (6);  but  it  is  not  necessary  to 
produce  the  record  immediately,  because  it  is  pleaded  in  bar,  and 
he  who   pleads  it   hath  neither   the   custody  nor   property  in  the 
record  (c).     In  order  to  enable  the   defendant  to  do  this,  if  the 
indictment  be  before  justices,  or  at  the  assizes,  he  may  remove 
the  tenor  of  the  record  into  chancery,  and   have   it   sent  to  the 
court,  where  it  is   to  be  tried   by  mittimus   sub  pede   sigilli  {d). 
Or  if  he  be  arraigned  in  the  King's  Bench,  and  the  former  trial 
were  before  justices  of  the  peace,  or  of  oyer  and   terminer,  the 
court  will  give  him  a  writ  of  certiorari  to  remove  the  proceedings, 
and  respite  the  plea  until   he  has,  by  the  return,  been  enabled  to 
frame  it  (e).     If  the  second  indictment  be  in  the  same  court  with 
the  first,  the  prisoner  is  not  entitled  to  a  copy  of  the  record  of 
acquittal,  but  may  have  it  read  over  to  him  very  slowly  and  dis-      [     46O     ] 
tinctly,  in  order  to  shape  his  pleading  ( /").     And  the  defendant  is 
bound  to  produce  and  vouch,  or  refer  to  the  record  on  which  he 
relies  ;  because,  althongli  in  civil  actions,  it  is  not  brought  for- 
ward until  aftei*  a  replication  of  nul  tiel  record,  it  is  otherwise  in 
criminal  proceedings,  where  the  danger  of  delay  is  greater,  and 
the  temptation  to  temporize  more  powerful  (g).     The   plea  con- 
cludes with  a  verification   and  prayer,  that  the  defendant  n)ay  be 
dismissed  the  court  without  further  day  {h). 

After  the  record  of  acquittal  is  accurately  set  forth,  the  matter 
of  fact  of  the  plea  must  be  stated,  viz.  that  the  clsarges  and  per- 
sons are  the  same  which  were  included  in  the  former  prosecu- 
tion {i).     We  have  already  seen,  that  where  the  variance  between 


(a)  2  Hale,  241.255.     Hawk.  Indictment,  XI. 

b.  2.  c.  35.  s.  3.     Burn,  J.   lu-  (e)  2  Hale,  242.255.     Hawk, 
dictment,  XI.  b,  2.  c.  35.  s.  2. 

(6)  1  M.  &  S.  188.  9  East,  438.  (/)  Ante,  403,  4.      2  Leach, 

2  Leach,  712.     4  Co.  Rep.  44.  711,  12. 

2  Hale,  241,243.255.    Burn,  J.  (g)  2  Hale,  241,  2,  3.  255. 

Indictment,  XI.      Hawk.   b.  2.  (h)   2   Hale,    392.     2  Leach, 

c.  35.  s.  2.  715. 

(c)  Hawk.  b.  2.  0.37.  s.  05.  (i)  1  Hale,  255.  392.    Burn,  J. 

{d)  2  Hale,  242.  255.   Burn,  J.  Indictment,  XI. 
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Form  and      the  indictments  is  not  material,  the  identity  may  be  maintained  by 

REQUISITES    OF  }  J  J  J 

PLEA.  averments ;    and    the  same   observation   applies  to   an  immaterial 

difference  in  the  addition  of  the  party  indicted  (o).  It  is  certainly 
proper,  and  seems  absolutely  necessary  to  plead  over  to  the  felony 
*'  not  guilty"  (Z>);  though  the  jury  cannot  be  charged  at  the  same 
time  with  both  issues,  but  must  first  determine  the  plea  of  pre- 
vious acquittal  (c).  The  defendant  is  entitled  to  have  counsel 
assigned  him  to  frame  his  plea  properly,  it  being  special  (<i). 

Of  the  pleadings,       'Pq  t|jjg  pj^jj  gf  autrefois  acquit,  the   attorney-sfeneral,  on  the 

&:c.    siiliseqiieiit  *  ^  .         . 

to  the  plea.  part  of  the  crown,  m:iy  either  reply,  taking  issue  upon  the  aver- 

ments of  identity,  or  nul  tiel  record  (e),  if  he  intends  to  dispute 
the  fact  of  an  acquittal,  or  may  demur,  if  he  relies  upon  its 
[  4Gl  ]  insufficiency  in  point  of  law  to  bar  the  proceedings  (y').  Where 
the  plea  has  been  taken  ore  tcniis,  the  replication  of  the  crown 
may  be  immedia'.ely  put  in  in  the  same  way,  and  issue  will  be 
joined,  and  an  immediate  venire  awarded  (g).  But  if  the  plea  be 
put  in  in  writing,  the  replication  caimot  be  ore  terms,  but  must  be 
on  parchment;  for  otiierwise  the  parties  would  not  have  equal 
justice,  as,  by  its  being  pleaded  ore  tetius,  the  prisoner  would  be 
deprived  of  the  opportunity  of  taking  advantage  of  any  defect 
there  might  happen  to  be  in  the  form  of  the  replication  (//). 

In  case  of  felony,  if  the  plea  be  held  bad  on  the  trial,  the 
judgment  is  respondeat  ouster-,  or  rather,  as  the  defendant  gene-' 
rally  pleads  over  to  the  felony,  the  jury  are  charged  again,  and 
that  at  the  same  time  with  the  issue  on  the  plea  of  autrefois 
acquit  (/"),  to  inquire  of  the  second  issue,  and  the  trial  proceeds 
as  if  no  plea  in  bar  had  been  pleaded  (A).  But,  in  case  of  mis- 
demeanors, as  the  defendant  cannot  also  plead  over,  the  judgmetvt 


(a)  Keilw.  58.      Hawk.   b.  2.  2  Leach,  715.     Post,   last  vol.; 

c.  35.  s.  3.     2  Hale,  242.  and  Joinder.  2  Leach,  716. 

(6)2Leach,  712,  n.  a.   2lJale,  (.9)    2  Hale,   255.      1  Leach, 

255.  448,  4th   edit.      2  Leach,   504, 

(c)   1  Leach,  135.  3d  edit,  where  this  point  is  dif- 

(fi)  2  Hale,  241.     i\nte,  408.  ferently  stated. 

(e)  2  Hale,   255.     See  form  (A)  2  Leach,  715,  n.  a. 

of  Replication,   1  M.  &  S.    184.  (i)    1  Leach,  134. 

Post,  last  vol.  (k)  1  M.  &  S.  184.     1  Leach, 

(/)    See   form  of  Demurrer,  448.     2  Leach,  721. 
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upon  a  plea  of  autrefois  acquit,  which  is  in  bar,  whether  it  be  on  pLEAniNcs,  &c. 

,  ,  •  •     •  1       •        r-        1  1  SUBSEQUKNT 

demurrer  to  the  same,  or  on  issue  jomed,  is  nnal,  and  sentence  xo  flea. 
will  be  pronounced  against  the  defendant  (a) ;  and  this,  though 
the  prayer  of  judgment  in  the  replication  to  the  plea  in  abatement 
conclude  improperly  (6).  When,  on  the  other  hand,  the  plea  is 
allowed,  the  judgment  is,  that  "  he  shall  go  without  day,"  and  he 
is  altogether  discharged  from  the  prosecution  (c). 


The  plea  of  autrefois  convict  depends,   like  that  we  have  just      [     452     l 

considered,    on    the    principle    that    no  man  shall  be  more   than  Of  tlie  plea 
...  ^  /  7         T  111-^^   autrefois 

once  m  peril  for  the  same  oirence  (a).     In   order  to   plead  this  convict*. 

plea  with  effect,  the  crime  must  be  the  same  for  which  the  de- 
fendant was  before  convicted,  and  the  conviction  must  have  been  Wlien  plead- 
lawful,  on  a  sufficient  indictment  (e) ;  for  a  conviction  of  one 
felony  is  no  bar  to  a  trial  of  another  {/).  And  if  he  has  neither 
received  sentence,  nor  prayed  the  benefit  of  clergy,  this  plea  is 
said  not  to  be  pleadable  if  the  former  indictment  were  invalid  (g) ; 
so  the  plea  of  a  former  arraignment  is  of  no  avail  {h).  But  if  he 
has  prayed  the  benefit  of  clergy,  but  not  actually  received  it, 
from  any  doubt  whether  it  ought  not  to  be  allowed  him,  or  any 
delay  on  the  part  of  the  court,  he  is  still  to  be  admitted  to  plead 
his  former  conviction  {i).  It  seems  that,  at  common  law,  a  con- 
viction of  one  crime,  and  the  admission  of  the  defendant  to  clergy, 
was  a  bar  to  a  prosecution  for  any  preceding  felony,  however 
atrocious  (/c).  By  8  l^liz.  c.  4,  this  evil  was,  in  some  degree, 
lessened  by  a  provision,  that  the  admission  to  clergy  should  only 


(a)  Ante,  451.     2  Ld.  Raym.  ment,  XI. 

922.     3  H.  &  C.  502.  ig)    Ld.  Raym.   922.      4  Co. 

ib)  2  R.  &  C.  512.  45,  n.  a.     2  Hale,  251.      4  Co. 

(c)  2  Hale,  391,2,  where  see  40,  a. 

form.  (A)  Post.  104,  5. 

(d)  4  Co.  Rep.  40.      Hawk.  (t)  1  8alk.  63.      Kel.  103,  4. 

b.  2.  c.  3G.    s.  1.      4  Bla.  Com.  2  Hale,  251.  4  Co.  46,  a.   3  Inst. 
336,  131.    Hawk.  b.  2.  0.36,8.12.14. 

{e)  9  East,  441.  (/^)  2  Dyer,  214,  15.     3  Inst. 

(/)2  Hale,253.    Hawk.  b.  2.  131.    2  Hale,  253.    Kel.  93.  103. 

c.  36.  s.  10.      Burn,  J.   Indict-  Hawk.  b.  2.  c.  36.  s.  11. 

*  As  to  tills  plea  in   general,  see  2  Hale,  251  to  255,      Hauk.  b.  2.  c.  36. 
a.  10  to  ir.    4  Bla.  Com.  336.     Ciiri),  J.  Indictment,  XI. 
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AViiEN  excuse  him  from  answering  such  charges,  upon  which  he  might, 

if  originally  indicted,  have  received  this  benefit.  But  it  seems 
that,  as  to  clergyable  felonies,  no  alteration  has  been  made,  and 
therefore  they  are  altogether  remitted  by  conviction,  and  the  allow- 
ance of  clergy  (a).  In  cases  of  murder,  a  conviction  of  an  infe- 
rior offence,  as  manslaughter,  and  the  allowance  of  clergy,  is,  in 
[  463  ]  one  respect,  more  beneficial  than  a  total  acquittal,  because  it  is  a 
bar  to  any  subsequent  appeal  (b).  The  reason  of  this  apparent 
anomaly  is,  that  the  statute  of  3  Hen.  7.  c.  1,  which  enacts,  that 
a  former  acquittal  or  attahider  shall  be  no  bar  to  an  appeal  of 
homicide,  does  not  take  any  notice  of  conviction,  and  that  as  the 
act  is  derogatory  to  the  maxim  of  common  law  in  favor  of  life, 
that  it  shall  not  twice  be  piaced  in  danger,  it  cannot  be  extended 
beyond  its  literal  construction. 

At  what  time.  This    plea    must   always   be    pleaded   after   a   conviction,    and 

cannot  be  taken  advantage  of  as  a  plea  in  abatement,  that  there 
is  another  indictment  for  the  same  cause  depending  (c).  Its  form, 
requisites,  and  consequences,  are  very  nearly  the  same  as  in  a  plea 
of  former  acquittal.  Thus,  like  that  plea,  it  will  be  of  no  avail 
when  the  first  indictment  was  invalid,  and  when,  on  that  account, 
no  judgment  could  be  given,  because  the  life  of  the  defendant 
was  never  before  in  jeopardy  {(I).  So  also,  like  that  plea,  it  must 
set  forth  the  former  record,  and  plead  over  to  the  felony  (e).  As 
in  that  the  identity  must  be  shewn  by  averments,  both  of  the 
offence  and  the  person,  so  the  same  forms  are  here  requisite  (J  ). 
'I'lie  replication  is  also  in  the  same  x^ay,  taking  issue  upon  the 
material  averments  (g) ;  and  the  judgment,  if  in  favor  of  the 
prisoner,  is,  "  that  he  go  thereof  without  day."  And  if  the  issue 
be    found   against    the   defendant,  the  consequence   is,  as  in   the 


(«)  2  Hale,  254.     Jlawk.  b.  2.  (»•)  2  Hale,  255.    2  Hale,  392. 

•c.  3{J.  s.  11.  Burn,  J.  Indicluicnt,  XI.     See 

(6)  2  I.eon.  ino,  l()l.     Slnst.  form,    Cro.  C.  C.   388.      Post, 

131.      1  And.  G!!.     4  Co.  45,  «.  last  vol. 

Hawk.  b.  2.  c.  3(5.    s.  17.      Sec  (/)    2  Hale,  255.     Burn,  J. 

-form  of  |)l«n»,  post,  last  vol.  liKJictnicnt,  XI. 

(c)  2  Ld.  B;iyni.  920.     Dougl.  (^)  2  Halo,  255.  391,  2.     See 

240.     Cro.  Car.  147.  form   of   replication    and   judg- 
ed)  4  Co.    Rep.  45.      Hawk.  meut,  2  Hale,  392. 

b.  2.  c.  36.  s.  15. 


AUTREFOIS    ATTAINT.  -^^^ 

former  pleas,  that  he  answers  over  in  case  of  felony,  and  that  he  ^^""^^  ^ 

receives  judgment  for  all  inferior  offences. 


The  plea  of  autrefois  attaint  is  founded  upon  principles  entirely      [     464     ] 
different  from  those  which  we  have  iust  considered.     The  reason  Of  the  pica 
for  allowing  it  to  prevail  at   all    is,   that  when   once    a   felon   is  attaiut*. 
attainted  he  is  dead  in  law,  his  whole  possessions  are  forfeited,  his 
blood  is  corrupted,  and  nothing  reujains  but  to  put  in  execution 
the    sentence   of  death   under   which   he   continues,  so    that   any 
second  attainder  would  be  superfluous  (a).     It  may,  therefore  be 
pleaded  as  well  when  the  attainder  arose  from  a  different  charge, 
as  from  the  same  offence  of  which  he  is  indicted  (6).     And  it  may, 
in  general,  be  pleaded  by  whatever  means  it  was  obtained,  whether 
by  verdict,  abjuration,    or   outlawry  (c).      And   even    though   the 
indictment   on  which    it  was  founded   was  erroneous,  it    is   still 
pleadable,  as  long  as  the  party  remains  actually  attainted  (d).     But 
this  plea  is  never  admissable,  except  where  a  second  trial  would  be 
wholly  superfluous  (e).     Where,    therefore,   any  advantage    either 
to  public  justice  or  private  individuals  would  arise  from  a  second 
prosecution,  the  plea  will  not  prevent  it ;  as  where  the  criminal  is 
indicted  for  treason  after  an  attainder  of  felony,  in  which  case  the 
punishment  will    Le    more   severe,  and   the    forfeiture   more   ex- 
tensive if).     So  where  the  party  attainted  is  concerned  in  another 
felony,  as  principal,  he  may  be  indicted  for  it,  in  order  to  prevent 
his  acces^:aries  from  escaping  (g).     Thus   also  i'.e    may  be  again 
indicted  for  former  robberies,  in  order  that  the  parlies  injured  may 
procure  the  restitution  of  their  goods  under  the  statute  (A),  though 
they  might  have  an  inquest  of  oliice  to  answer  the  same  purpose, 
without  again  arraigning  the  prisoner  (i).     And  when  an  attainder 


(a)    Co.  Lit.  31)0,  b.    note  2.  Com.  336". 

Hawk.  b.  2.  c.  36.  s.  1.     4  Bla.  ( /")  3  Inst.  213.     Poph.  107. 

Com.  330.     2  Hale,  250, 1,  2,  3.  2  Hale,  252.     Havvk.  b.  2.  c.  3G. 

(0)    Hawk.   b.  2.    c.  3G.    s.  1.  s.  4. 

4  Bla.  Coui.  336.  ((j)  Poph.  107.     4  Bla.  Com. 

(c)  Hawk.    b.  2.    c.  36.    s.  1.  337.     Hawk.  b.  2.  c.  36.  s.  6. 

2  Hale,  252,  3.  (h)  21  Hen.  8.  c.  1 1.     2  Hale, 

(d)  4  Co.  45,  a.   2  Hale,  251.  252. 

(c)  Co.  Lit.  3JJ0,  b.  n.  2.    4  Bla.  (t)  2  Hale,  2-52. 

*  3  Hale,  251,  2,3,     Hawk.  b.  '2.  c.  06.  s.  1  to  lU.    4  Bla.  Com.  335,  7. 
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Plea.  is  reversed,  so  that  it  no  longer  endangers  the  life  of  the  party,  he 

OF   AUTREFOIS  ,  ,    ^  i  r   1  ^i  i      i         i        i 

ATTAINT.  "^^y  tie  prosecuted  for  any  other  felony,  as  tnougn  rie  had  never 
been  attainted  (a).  If  the  attainder  be  consequent  upon  out- 
lawry, and  it  is  reversed  for  technical  error,  the  prisoner  may  be 
compelled  to  answer  the  crime  for  which  he  was  attainted  ;  but  if 
it  be  avoided  on  the  ground  of  a  former  acquittal,  it  will  operate 
as  a  plea,  and  he  cannot  be  further  prosecuted  for  the  same  fe- 
lony {b).  And  though  a  pardon  is  a  bar  to  any  other  prosecution 
for  the  same  offence,  it  will  be  of  no  avail  upon  an  indictment  of 
any  subsequent  felony  (c).  So  if  he  commit  a  second  crime,  after 
an  attainder  for  the  first,  and  be  pardoned  for  the  first,  he  be- 
comes liable  to  be  indicted  for  the  second  {d).  In  this  case,  if 
autrefois  attaint  be  pleaded,  the  pardon  may  be  replied,  as  re- 
storing to  the  prisoner  the  legal  capacity  of  defending  (e). 

The  forms  of  pleading,  replication,  and  judgment,  are  so  similar 
in  case  of  this  plea,  to  those  which  belong  to  the  pleas  of  a  former 
conviction  and  acquittal,  that  it  will  not  be  necessary  here  to  dis- 
cuss them  (/).  It  will,  therefore,  be  only  proper  here  to  observe, 
that  besides  these  pleas  of  a  former  trial  of  the  individual  himself, 
when  his  guilt  depends  upon  the  proof  of  that  of  another,  he  may 
plead  and  give  in  evidence  that  party's  acquittal ;  thus  if  a  gaoler 
suffers  a  prisoner  to  escape,  and  he  is  afterwards  retaken,  tried, 
and  acquitted,  he  may  plead  the  acquittal  of  the  party  committed 
to  his  charge,  because  if  that  party  be  innocent  he  cannot  be 
guilty  (g).  And  the  party  escaping  might  give  the  first  discharge 
[  466  ]  in  evidence,  to  bar  an  indictment  for  the  subsequent  felony  (Ii). 
It  is  also  a  general  rule,  that  an  accessary  may  plead  in  bar  that 
his  principal  has  been  acquitted  (/"). 


(a)    Hawk.   b.  2.    c,  3G.    s.  2.  (c)    2  Hale,  253. 

4  l?la.  Com.  33G,  7.  (/)  2  Hale,  265.  392. 

(6)  2  Hale,  252, 3.  (g)    2    Hale,  254.      1   Hale, 

((•)  2  Hale,  253,  ace.     3  Inst.  Gil,  12. 

213,  contra.  (h)  2  Hale,  254. 

(d)  2  Hale,  253.  (i)  2  Hale,  254. 
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When  the  prisoner  has  either  personally  obtained  a  pardon  for  Ple\ 

....  1  r  I  .        1         1        OF    PARDON  *. 

himself,  or  is  mcluded  in  a  general  act  of  grace,  he  must  plead 
that  privilege  specially,  as  otherwise  the  court  will  not  be  bound 
to  allow  it,  and  indeed  has  no  discretionary  power  to  notice  it  (a). 
But  there  seems  to  be  an  exception  to  this  rule,  where  a  general 
act  of  parliament  pardons  all  persons,  without  any  kind  of  proviso 
of  the  particular  offence  for  which  the  defendant  is  indicted  ;  for 
then  the  court  are  required  to  attend  to  it  ex  officio,  as  they  are  to 
every  other  public  statute  (6).  A  pardon  may  always  be  pleaded 
when  the  offender  is  evidently  included  within  its  intention  ;  as 
where  all  felonies  and  lower  offences  committed  before  a  certain 
day  are  ren»itied,  a  murderer  is  pardoned  who  has  given  the  fatal 
stroke  before  the  time  specified,  though  the  death  which  completes 
the  crime  does  not  happen  till  a  subsequent  period  (t).  But  if 
murders  be  expressly  excepted,  or  the  act  extends  only  to  mis- 
demeanors, he  will  not  be  entitled  to  the  benefit  of  the  act, 
because,  though  at  the  time  it  was  passed  his  crime  was  only  a 
misdemeanor,  it  subsequently  became  a  higher  crime  than  those 
included  in  the  pardon  (cl). 

If  a  party  has  a  right  to  plead  a  pardon,  it  is  certainly  better  to  At  what  time 
plead  it  in  bar  in  this  stage  of  the  proceednigs,  for  though  he  may   pleaded, 
take  advantage  of  it  at  any  time,  even  after  conviction  (e) ;  yet  if      [     467     ] 
once  judgment  be  pronounced,  though  the  life  of  the  party  may 
be  saved  by  reversal  of  judgment,  the  production  of  a  pardon  will 
not  reverse  the  attainder,  so  that  the  blood  will  be  corrupted  (J  ). 
It   must  be    pleaded  before  the  general  issue,  if  at  all  previous 
to  verdict,  ujiless  its  date  be  subsequent  to  the  pleadings,  because 
the  former  estops  the  latter  (g). 

(a)  Cro.  Car.  32,  449.     3  Inst.      s.  21.     Bac.  Abr.  Pardon,  D. 
233,  4.     Cro.  Eliz.  768.     Moor.         {d)  Fost.  64.     Bac.  Abr.  Par- 
770.  611).     Sir  Tho.   Kaym.  23.      don,  D. 

Fost.   67.     Cro.    Eliz.   4,    1.53.  (e)  4  Bla.  Com.  337.     Trem. 

Hawk.    b.  2.      c.  37.    s.  60.  64.  P.  C.    271.    273.      6   Co.    14. 

Bac.  Abr.  Pardon,  G.  2.  Hawk,  b,  2.  c.  37.  s.  59. 

(b)  3  I  nst.  234.    1  Dyer,  28.  b.  (/)  4  Bla.  Com.  337. 
Plowd.  83.     Hawk,  b,  2.  c.  37.  (g)    Fost.   43.       Hawk.    b.  2. 
s.  61.  c.  37.    s.  57.      Bac.   Abi'.   Par- 

(c)  Plowd.  401.     1  Hale,  426.  don,  G.  2. 
1  Dyer,  99.     Hawk.  b.  2.  c.  37. 

*  As  to  this  pica  in  geiiciiil,  sec  Hawk.  b.  2.  c.  37.  s.  oO  to  72.     4  15Ia.  Com. 
337.  306  to  40.'.     Bac.  Abr.  Paidoi),  G. 


407  CHAPTER   XI. 

How  TO  A  pardon,  whether  general    or    particular,   must   be    specially 

HE  PLKADED  .    pj^^^^j^^^   ^^^^    cannot   be   given    in   evidence    under   the   general 
issue  (rt),  unless  where  the  statute  pardoning  enables  (as  is  now 
usual)  the  party  to  plead  the    general   issue  (6).     In  pleading  a 
general  act  of  pardon,  if  the  act  contain  exceptions  of  particular 
persons,  by  name,  or  of  a  general  description  of  individuals,  it  is, 
in  general,  necessary  for  the  defendant  to  shew  specially  that  he  is 
not  one  of  the  parties  named  in  the  statute,  as  without  its  benefit 
in  the  first  case,  or  included  in  the  proscribed  description  in  the 
second  (c).     But  where  the  pardon  is  in  its  body  general  as  to  all, 
and  some  are  afterwards  excepted  in  a  distinct  proviso,  it  seems 
that  such  averments  are  not  absolutely  requisite,    and  that  if  the 
defendant  be  thus  excepted,  it  must  be  shown  by  the  crown  in  its 
reply  {d).     And  where  a  particular  offence  only  is  excepted,  he 
will  not  be  compelled  to  negative  its  commission,  for  the  comt 
will  judicially  take  notice  of  the  colour  of  the  charge  against  him, 
and  compare  it  with  that  excepted  in  the  pardon  (e).     So  where  a 
[     468     ]      single   individual  is   excluded    from    the   operation   of  the    royal 
clemency,  it  has  been  holden  not  to  be  necessary  to  aver  that  the 
defendant  is  not  the  person  referred  to,  for  that  is  a  circumstaiice 
of  which  the  judges  are  bound  to  take  cognizance  (/). 

A  particular  pardon  cannot  be  pleaded,  unless  it  be  under  the 
great  seal ;  and,  therefore,  a  mere  promise,  articles  of  surrender, 
or  the  sign  manual,  will  not  avail,  unless  confirmed  by  this  sanc- 
tion (g).  And,  when  it  is  thus  authenticated,  it  must  not  only  be 
specially  pleaded,  but  brought  into  court  sub  pede  sigilii,  because 
it  is  supposed  to  be  in  the   defendant's  possession,  and  in  whose 


(a)  Hawk.  b.  2.  c.  37.  s.  59.  c.  37.  s.  CO.  Bac.  Abr.  Par- 
Fortes.  43.  67.  don,  G.  1. 

(b)  Fortes.  G7.  (e)  Noy,  99.     Cro.  Car.  449. 

(c)  Cro.  Ehz.  125.  Cro.  Car.  Moor,  620.  Hawk.  b.  2.  c.  37. 
449.  riowd.  103.  Bro.  Abr.  s.  62.  IJac.  Abr.  Pardon,  G.  1. 
Plcadini^s,  124.  Id.  Charter  de  (/)  Cro.  Eliz.  125.  Hawk. 
Pardonne,  66.  1  Dyer,  27.  b.  b.  2.  c.  37.  s.  63.  Bac.  Abr. 
Hawk.  b.  2.  c.  37.  s.  60.     Bac.  Pardon,  G.  1. 

Abr.  Pardon,  G.  1.     3  East,  87.  (g)  1  St.  Tr.  573.    1  Bla.  Bep. 

}38^  J).  479,480.   Post.  62.   Hawk.  b. 2. 

(<i)  1  Lev.  26.      Hawk.  b.  2.  c.  37.  s.  63. 

•  Sep  form  of  pica,  3  Inst.  231.  Rast.  Eat.  455,  a.  b  2  Hale,  391,  392. 
Trem.  P.  C.  312.     Post,  last  vol. 
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favor  it  has  been  granted,  who  is  so  beneficially  interested  in  its 
purport  (a).  But  if  he  pleads  the  pardon,  and  is  unable  imme- 
diately to  produce  it,  the  court  will,  in  their  discretion,  indulge 
him  with  further  time,  in  order  to  procure  it  (i).  If  a  party, 
having  the  king's  pardon  for  manslaughter,  be  indicted  for  murder, 
it  is  said  that  he  ought  not  to  plead  not  guilty  to  the  whole,  for 
he  would  thereby  waive  his  pardon,  but  he  should  confess  the 
indictment  as  to  the  manslaughter,  and  plead  the  king's  pardon 
thereto  ;  and  as  to  the  killing  with  malice  prepense,  he  should 
plead  not  guilty  (c). 


How  TO 

BE    PLEADED. 


If  there  be  any  variance  between  the  denomination  of  the  party 
in  the  indictment  and  in  the  pardon,  or  in  his  addition,  he  may 
show,  by  proper  averments  of  identity,  that  the  same  person  is 
intended  (d).  And,  therefore,  if  a  man  be  indicted  as  "  yeoman," 
and  pardoned  as  "  gentleman,"  or  the  addition  of  place  is  dif- 
ferent, he  may  show  his  identity  by  averment  {e).  So  also,  if  in 
an  indictment  for  homicide  the  time  of  the  death  is  stated 
differently,  the  variance  may  be  thus  explained,  and  rendered 
harmless  (/).  And  if  these  explanatory  averments  be  omitted, 
the  court  will,  in  their  discretion,  defer  the  proceedings,  in  order 
to  give  time  for  the  defendant  to  perfect  his  plea,  or  to  obtain 
a  more  effectual  pardon  (g). 


[     469    ] 


The  court  will  always  allow  the  defendant  counsel  to  plead  a 
pardon  (/a)  ;  and  if  sufficient  cause  be  shown,  he  may  be  admitted 
to  plead  it  in  forma  pauperis  (/).  Unlike  the  other  pleas  in  bar 
which  we  have  noticed,  this  plea  does  not  conclude  over  to  the 
felony,  because  that  would  be  inconsistent  with  its  substance  (/c). 


(«)  Hawk.  h.  2.  c.  37.  s.  65. 
Bac.  Abr.  Pardon,  G.  2.  Trem. 
P.  0.312. 

(6)  Hawk.  b.  2.  c.  37.  s.  65. 

(c)  2  Hale,  258. 

{(1)  1  Dyer,  34.  a.  Keilw.  58. 
Hawk.  b.  2.  0.  37.  s.  66.  Bac. 
Abr.  Pardon,  G.  2. 

(e)  Keilw.  58.  1  Rol.  Rep. 
3(58.  Hawk.  b.  2.  c.  37.  s.  66. 
Bac.  Abr.  Pardon,  G.  2. 

(/)  Bro.  Abr.  Charter  de  Par- 


donne,  15.  Hawk.  b.  2.  c.  37. 
s.  66.     Bac.  Abr.  Pardon,  G.  2. 

(*7)  3  Inst.  240.  1  Sid.  41. 
Sir  Tho.  Raym.  13.  Hawk.  b.  2. 
c.  37.  s.  66.  Bac.  Abr.  Par- 
don, G.  2. 

(h)  3  Inst.  29.   137.     Hawk. 

b.  2.  c.  39.  s.  5.     Ante,  408. 
(i)  2  Stra.  1214. 

(k)  Fost.  42,  3.     Hawk.  b.  2. 

c.  37.  59.  67.  Bac.  Abr.  Par- 
don, G.  2.    2  Hale,  256. 
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How  TO        It  concludes  by  praying,  that  the  defendant  may  be  dismissed  of 

JBE    PLEADED.  ,  •  .  ,      "^  ,  i  /•    /•   I  -^     •  ii 

the  premises  by  the  court  (a).  In  case  ot  felony,  it  is  generally 
pleaded  kneeling  (b),  though  this  formality  is  clearly  unnecessary 
when  the  party  is  indicted  for  any  offence  of  inferior  degree,  for 
then  he  may  plead  it  by  attorney  (c).  There  was  also  an  ancient 
custom  of  giving  gloves  to  the  judges  and  the  officers,  which  is 
compounded  for  by  a  fee  of  four  guineas  to  each  of  the  judges, 
and  upon  which  it  seems  they  may  insist,  before  they  allow  a 
pardon  {d).  But  now  fees  for  pardons  are  to  be  paid  by  the 
Treasury  (e).  When  these  forms  have  been  complied  with,  the 
judgment  is  entered,  "  that  the  prisoner  be  discharged  of  the 
premises,  and  go  without  day,"  upon  which  he  is  to  be  set  at 
liberty  (f).  But  the  judges  are  empowered  by  statute  to  compel 
the  defendant  to  enter  into  a  recognizance,  with  two  sufficient 
[  470  3  sureties,  for  his  good  behaviour  for  any  time  not  exceeding  seven 
years,  and  if  he  refuse,  they  may  remand  him  until  he  comply  (g). 
But  this  practice,  if  it  has  ever  yet  been  exercised,  is  very  unusual ; 
and  if  the  party  be  of  good  fame,  it  is  always  the  course  to  dis- 
charge him  {h).  On  the  other  hand,  if  the  plea  be  found  against 
him,  in  case  of  felony,  he  will  have  judgment  of  "  respoudeas 
ouster;"  and  in  case  of  misdemeanor,  the  court  may  proceed  to 
pass  sentence,  as  upon  a  conviction  (i). 

If  a  pardon  be  granted  to  a  defendant  in  prison,  it  is  said  that 
the  proper  mode  of  obtaining  its  benefit  upon  the  circuits,  and  at 
the  Old  Bailey,  is  to  procure  the  sign  manual  or  privy  seal,  signi- 
fying his  majesty's  intention  to  pardon  the  offender,  and  directing 
the  justices  of  gaol  delivery  to  bail  him,  on  his  entering  into  a 
recognizance   to  appear   and   plead  the  next  general   pardon  (A). 


(a)  2  Hale,  391.  Hawk.  b.  2.  c.  37.  s.  70.     Bac. 

(b)  Glib.   Hep.   48.     2  Stra.  Abr.  Pardon,  G.  2. 

1208.  (/t)  2  Stra.  1203.     Bac.  Abr. 

(c)  2  Stra.  816.  Pardon,  G.  2. 

(f^  Gilb.  Rep.  48.     Sir  The.  (0  2  Hale,  256. 

Jones,  50.    1  Sid.  452.    Kel.  25.  (A)  1  Bla.  Bep.  479.     2  Bla. 

i»ulton  depac.Reg.88.    Hawk.  Rep.  797.    15  East,  463.    Hawk, 

b.  2.    c.  37.    s.  71.      Bac.  Abr.  b.  2.    c.  37.    s.  72.      Bac.    Abr. 

Pardon,  G.  2.  Pardon,  G.  2.     See  form  of  such 

(c)  58  Geo.  3.  c.  29.  a  mandate,  15  East,  463.     See 

(/)  2  Hale,  391.  forms  relative  to  pardons,  post, 

(^)  5  &  6  Wm.  &  M.    c.  13.  vol.  iv. 
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This  mandate  is  obeyed  by  the  justices,  who,  if  the  pardon  is 
conditional,  take  security  also  for  the  performance  of  the  stipu- 
lations upon  which  it  is  granted,  and  then  issue  their  warrant  to 
the  gaoler  for  the  prisoner's  discharge  (a). 


Pleas  to  the  matter  of  the  indictment  are  either  the  geiieral  J^; ^/f^^j**;,  ™^*; 
issue,  or  special  pleas  to  the  merits  of  the  transaction.     The  first  i.  The  general 
of  these,   is  the  only  plea  on  which  the   defendant  can   receive  '^^"** 
sentence  of  death  (6),  for  we  have  seen,  that  he  may  resort  to  it 
on  all  capital  charges,  when  other  modes  of  defence  have  failed      [471     ] 
him  (c).     Upon  all  capital  accusations,  the  plea  of  not  guilty  puis 
in  issue  the  whole  of  the  charge,  not  merely  whether  the  defendant 
actually  did  the  facts  stated  on  the  record,  but  the  criminal  inten- 
tion with  which  it  is  alleged  he  was  actuated,  and  the  legal  quality 
of  the  guilt  to  be  deduced  from  the  whole  {d).     In  this  respect 
there  is  a  very  important  distinction   between  civil  and   criminal 
proceedings  ;    in  the  former,  if  the  facts  are   admitted,  and  the 
defence    is,    that    they  were    rendered    legal    by  circumstances,    a 
special  justification  must  be  pleaded ;  but,  in  the  latter,  no  justifi- 
cation can  be  admitted,  to  limit  the  defendant's  means  of  defence; 
nor  is  it  at  all  necessary,  for  if  it  appear  that  the  facts,  though 
true,  were  legal,  the  defendant  will,  of   course,  be  acquitted  (e). 
Thus  on  an  indictment  for  murder,  a  man  cannot  plead  that  he 
killed  the  deceased  in  the  fury  of  passion,  and  therefore  it  is  only 
manslaughter  :  nor  that  he  slew  him  in  self  defence,  and  so  is 
altogether  guiltless  ;    but  he  must  plead  generally  "  not   guilty," 
and  give  the  special  matter  in  evidence  (/).     So  also  in  indict- 
ments for  felony  and  treason,  if  the  facts  stated  amount  to  neither 
of  them,  the  prisoners  will  be  discharged  under  the  general  issue ; 


(fl)  1  Bla.  Rep.  479.     Hawk.  (e)  2  Hale,  258.    4  Bla.  Com. 

b.  2.    c.  37.    s.  72.     Bac.   Abr.  338,  9.     1  £rsk.  Spee.  278. 

Pardon,  G.  2.  (/)  2  Hale,  258.  304.      Bro. 

(b)  4  Bla.  Com.  338.  Abr.  Appeal,  122.    4  Bla.  Com. 

(c)  Ante,  485.    2  Hale,  2-57,  8.  338,    0  Mod.  172.    Trem.  P.  C. 

(d)  4  Bla.  Com.  338.  1  Ers-  270.  Bac.  Abr.  Assault  and 
kine's  Speeches,  278.  Battery,  C. 

♦  As  to  this  plea,  sec  Hawk.  b.  2.  c.38.  4  Bla.  Com.  333.  341.  Ante,  415, 
416.  422.  43a,  as  to  the  incUlents  of  anaignnieut,  and  the  authorities  there 
cited. 
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The  general  for  the  terms  "  feloniously"  and  "  traitorously,"  by  wliicli  those 
crimes  are  designated,  are  the  gist  of  the  charge ;  and  unless  they 
are  shewn  to  be  properly  applied,  the  indictment  cainiot  be  sup- 
ported {a).  On  pleading  this  plea,  the  prisoner,  if  in  irons,  is 
entitled  to  have  them  removed,  in  order  that  he  may  suffer  no 
[  472  ]  unnecessary  pain  or  restraint  on  his  trial  (/;).  The  mode  of  plead- 
ing this  plea  in  capital  cases,  on  the  arraignment,  the  replication, 
the  circumstances,  and  the  issue,  have  been  already  considered 
as  incidents  to  the  arraignment,  and,  therefore,  need  not  be  re- 
peated (c).  In  prosecutions  for  misdemeanors,  the  defendants 
(or  if  a  parish  be  indicted,  two  of  the  inhabitants,)  plead,  by 
attorney,  the  general  issue,  not  guilty  {d),  to  which  a  replication, 
called  the  similiter,  is  added  (e),  and  the  issue  delivered,  as  we 
shall  hereafter  consider. 


II.  Special  pleas       In  cases  of  indictments  or  informations  for  misdemeanors,  the 
'"  ^^^'  rule  we  have  just  considered  does  not  apply  with  the  same  degree 

of  strictness,  for  there  are  some  cases  where  a  special  plea  is  not 
only  allowable,  but  even  requisite.  Thus,  if  the  defendant  fall 
within  any  exception  or  proviso,  which  is  not  contained  in  the 
purview  of  the  statute  creating  the  offence,  he  may,  by  pleading, 
show  that  he  is  entitled  to  the  benefit  of  that  exception,  or  pro- 
viso, and  there  are  many  pleas  of  this  description,  in  the  ancient 
entries  (/).  Son  assault  demesne  cannot,  it  is  said,  be  pleaded  to 
an  indictment  for  an  assault,  but  must  be  given  in  evidence  under 
the  general  issue,  to  which  a  special  plea  would  amount  (g).  And 
where  a  special  plea  to  the  merits  is  put  in,  the  general  issue 
cannot  be  pleaded  with  it,  because  duplicity  is  not  allowed  in 
pleadings,  or  even  in   actions  upon  a  penal  statute  (//).     But  he 


(a)  4  Bla.  Com.  338,  0.  (/)   2  Leach,   600.     Rex   v. 

(6)  1  Leach,  30.     3  Inst.  34.  Baxter,  Trem.  P.  C. 

2  Inst.  315.     Kel.  10.     2  Hale,  {g)  0  Mod.  172.     Trem.  P.  C. 

219.      Hawk.  b.  2.    c.  28.    s.  1.  270.     Bac.    Abr.    Assault   and 

4  Bla.  Com.  322.     Ante,  417.  Battery,  C.  scd  (juure. 

(c)  Ante,  410.  (A)  9  Ann.  c.  14.     4T.Il. 701. 

(d)  See  forms  of  Pleas,  post,  2  Stra.  1044.    4  Bla.  Com.  338, 
last  vol.  n.  1.     8  East,  107.    Hawk.  b.  2. 

(0  See  forms  of  Replications,  c.  20.  s.  02.     2  llale^  255,  0. 
post,  last  vol. 
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niav  plead  the  former  as   to   part,  and    the  latter   as  to  the  re-  Special  pt.eas 

1        I  1  •        »  •'^    BAR. 

sidue  (a).     And    thus,   where   a    man    has   obtained    the    knig  s 

pardon  for  manslaughter,  and  is  afterwards  indicted  for  murder, 

he  may  plead  ''  not  guilty"  as    to    the  malice  aforethought,    and      [     473     ] 

a    pardon    to    the    felonious    homicide  (b).      So    the    defendant 

may  confess  the   indictment  in  part,  and  plead  not  guilty  to  the 

residue. 

Formerly  it  was  the  practice  to  plead  particular  exemptions 
specially  to  any  indictment  for  misdemeanors,  as  for  not  going 
to  church,  or  exercising  a  trade  (c) ;  but  now  it  is  the  usual 
practice  to  plead  only  the  general  issue,  and  give  the  special 
matter  of  exemption  in  evidence  under  it  {d).  The  principal, 
and  indeed  almost  the  only  cases,  in  which  special  pleas  to  the 
merits  are  necessary,  are  in  the  case  of  indictments  for  neglecting 
to  repair  highways  and  bridges.  With  respect  to  these,  it  is  a 
general  rule,  that  where  the  defendants  are  charged  with  the  repair 
of  the  road  or  bridge  in  question  of  common  right,  and  are  prima 
facie  liable  to  amend  it,  as  in  an  indictment  against  a  parish  for 
not  repairing  an  highway,  they  must,  in  order  to  shew  that  the 
burthen  is  thrown  upon  some  other  quarter,  set  forth  that  ground 
of  discharge  in  a  special  plea  (e).  So  the  inhabitants  of  a  county, 
if  indicted  for  the  non-repair  of  a  bridge,  or  of  the  highway 
within  300  feet  of  the  extremity  of  the  bridge,  must,  to  exonerate 
themselves,  plead  specially  that  some  other  is  bound,  by  prescrip- 
tion or  tenure,  to  repair  the  same  (/).  J3ut  this  does  not  seem  to 
apply  where  the  obligation  is  altered  by  a  public  act  of  parlia- 
ment, of  which  all  are  supposed  to  take  cognizance  (g).  And, 
under  a  plea  of  not  guilty,  the  inhabitants  of  a  parish  or  county 
may  dispute  the  fact  of  the  highway  or  bridge  being  public,  and 
may  give  in  evidence,  that  private  individuals  have  been  accustomed 
to  repair,   or   any  other  facts,  in  order  to  show  that  the  way  or 


(a)  Hawk.  b.  2.  c.  2G.  s.  62.  Hawk.  b.  1.  c.  7G.  s.  0.   2  Sannd. 

(6)  2  Hale,  258.  159,  n.  10.     1  Ld.   Kaym.  725. 

(c)  See   forms,   Trem.  P.O.  2T.  R.lll.     See  post,  vol.  in. 
1  Sannd.  309.  a.  572,  3,  4. 

(d)  lSaund.310,n.8.    Dougl.  ( f)  7  East,  58B.    12East,192. 
531.  (V)  3  Campb.  222.    2h.(!lA. 

(e)  1  Mod.  112.     I  Vent.  256.  179. 
12  East,    192.       13    East,    95. 
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Special  pleas    bridge  was  not  public  («).     On  the  other  hand,  it  is  settled  that 
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where  defendants  are  not  prima  facie  or  of  common  right  liable  to 
repair,  as  a  particular  division  of  a  parish,  or  an  individual,  are 
charged  by  prescription,  or  ratione  tenura,  they  may  exonerate 
themselves,  and  throw  the  burthen  upon  others,  either  the  parish  at 
large,  or  an  individual,  under  the  general  issue  (/>).  In  general 
all  parishes  come  under  the  first  of  these  rules,  and  must  plead 
specially  that  others  are  bound  to  repair  the  roads  and  bridges 
within  their  boundaries  (c).  But  when  an  Act  of  Parliament  has 
authorized  a  public  company  to  make  alterations,  and  they  cut  or 
widen  trenches  across  the  roads,  and  then  build  bridges  over 
them,  or  otherwise  first  create  the  necessity,  and  ihen  remedy  it  by 
building  bridges,  they  will  be  always  liable  to  keep  them  in  repair, 
when  necessary  (d).  .  And,  as  where  a  particular  body  or  indi- 
vidual is  bound  by  some  charter,  or  other  means,  to  repair,  that 
fact  may  be  specially  pleaded  by  a  parish  or  county ;  so  if  the 
parties  on  whom  the  duty  lies  have  been  convicted  for  the  same 
offence,  the  defendants  may  plead  the  conviction,  setting  out  the 
record,  and  averring  the  identity  of  the  place  in  question  (e). 

It  is  a  good  general  rule,  that  whatever  the  prosecutor  is  bound 
to  prove  upon  the  general  issue,  the  defendant  may  contradict 
under  the  same  plea,  without  specially  setting  forth  the  ground  of 
his  defence  upon  the  record  (J').  And  this  is  the  reason  why  a 
man  is  not  bound  to  plead  that  he  is  not  by  tenure  or  prescription 
compelled  to  repair,  for  the  affirmative  of  those  points  must  be 
shewn  by  the  prosecutor,  or  they  can  make  out  no  ground  of  con- 
[  475  ]  viction  (g).  And,  therefore,  a  parish  may,  under  the  plea  of  not 
guilty,  shew  that  the  place  in  question  is  in  sufficient  repair,  or 
that  it  is  not  a  public  way,  or  that  it  does  not  lie  within  the 
district,  for  all  these  must  be  alleged  in  the  indictment,  and  given 
in  evidence  on  the  trial  {h).     And  if  there  be  any  variance  in  the 

(a)  2  M.  &  S.  2G2.       1  Stra.  (c)  Sir  T.  Raym.  385.    Treni. 

180,  183,  4.  P.  C.  206. 

(4)1  Stra.  180. 183,4.    3  Salk.  (/)  I  Stra.  181,  2,3.   2  Saund. 

183.     2  Saund.    159,    note    10.  158,  b.  n.  3.     Id.  159,  b.  n.  10. 

Comb.  39G.  2  M.  <V'  S.  265.     3  Campb.  223. 

(c)  1  Vent.  189.    2  T.  R.  111.  (r/)  2  Saund.  159,  b.  n.  10. 

1   Ld.    llavni.   725.     2   Saund.  (h)  2  Saund.  158,  b.  note  3. 

159,  n.  10.*  1  Stra.  181,2,3. 

{(l)  14  East,  317. 
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description  of  the  highway,  it  may  be  taken  advantage  of  under  Special  pleas 
the  general  issue  ;  but  if  the  description  be  too  indefinite,  being 
equally  applicable  to  several  highways,  advantage  should  be  taken 
it  by  plea  in  abatement  (a). 

Where  different  townships  or  divisions  of  a  parish  have,  from  Forms  and  requi- 

"  •  •  Sites    Ol     tllG    SDG-" 

time  immemorial,  repaired  the  roads  respectively  belonging  to  cial  pleas,  repli- 
each  of  them,  and  the  parish  at  large  is  indicted,  this  prescription  i^^uons,  &c. 
must  be  properly  pleaded  to  the  indictment ;  for  if  judgment  be 
given  generally  against  the  parish,  that  will  afterwards  afiford 
evidence  that  the  whole  parish  is  liable  to  repair  (b).  But  if  the 
districts  can  shew  that  they  had  no  notice  of  the  indictment,  or 
that  the  defence  was  wholly  conducted  by  the  district  in  which  the 
nuisance  was  permitted,  the  court  will  give  such  other  districts 
leave  to  plead  the  prescription  to  any  subsequent  indictment,  on 
the  ground  of  a  similar  negligence  (c).  The  mode  of  pleading 
such  a  prescription  seems  to  be,  for  each  district  claiming  an  ex- 
emption from  liability,  to  state  in  a  separate  plea  "  that  the  parish 
has  immemorially  been  divided  into  a  certain  number  of  districts 
or  townships,  called  A.  B.  C,  &c.  and  that  the  inhabitants  of  the 
several  districts  of  A.  and  C.  (in  which  the  highway  lies)  have 
immemorially  been  used  and  accustomed  to  repair  and  amend  the 
several  and  respective  highways,  situate  and  lying  in  their  said  re- 
spective districts,  independent  of  each  other  ;  and  that  the  said 
part  of  the  said  highway,  in  the  said  indictment  mentioned,  lies  in 
that  part  of  the  said  parish  called  the  district  of  C;  and  by  reason  [  476  ] 
of  the  premises,  the  inhabitants  of  the  said  district  ought  to  have 
repaired  the  same,  independent  of  the  inhabitants  of  the  said  dis- 
trict of  A.  in  the  said  parish"  (d).  But  if,  in  such  case,  there  are 
two  townships  thus  liable  to  repair,  and  the  highway  indicted  lies 
partly  in  one,  and  partly  in  the  other,  the  plea  by  the  parish  must 


(a)  I  Stark.  Rep.  357.  (c)     Dou^l.    421.     2   Saund. 

(6)Peake,  Rep.219.   2  Saund.      259,  a.  n.  10. 
159,  a.  n.  10.  {d)  2  Saund.  159,  b.  n.  10. 

*  See  forms,  post,  last  vol.  14  East,  318.  513.  11  East,  ■504,  a  had  form. 
13  East,  95.  '220,  21.  la  East,  19a.  2  Saund.  159.  Cio.  C.  \.  402.  4()i. 
5  Burr.  2594.  West,  158.  See  plea  to  a  presentment,  2  Saiaid.  159;  and  » 
plea,  craving  oyer,  1  Saund.  309,  a. 

Vol.1.  GG 


470  CHAPTER    XI. 

Requisites  of  show  how  much  lies  in  eacli  of  them,  or  the  plea  will  be  deemed 

SPECIAL    PI/EAS,     .... 

mvalid  (a). 
&c. 

Every  special  plea  to  an  indictment  for  an  ofifence  respecting 
the  highways,  must  not  only  shew  that  the  defendant  is  not  bound 
to  repair,  but  must  show  specially  who  ought  to  do  so,  and  from 
whence  their  duty  arises  (h).  And  even  where  a  special  plea  id 
unnecessary,  and  the  whole  matter  might  be  given  in  evidence 
under  the  general  issue,  if  it  is  pleaded  at  all,  the  defendant  must 
show  in  whom  the  duty  exists,  and  traverse  his  own  liability  (c). 
In  a  late  case,  where  an  indictment  was  brought  against  a  parish 
for  the  non-repair  of  a  highway  lying  within  it,  a  plea,  that  the 
inhabitants  of  another  parish  have  repaired,  and  been  used  and 
accnsfomed  to  repair,  and  of  right  ought  to  have  repaired,  was 
held  ill,  for  the  plea  ought  to  have  shewn  a  consideration  (d) ;  but 
where  the  inhabitants  of  a  parish  pleaded,  that  the  inhabitants  of 
a  particular  district  within  the  parish,  were  bound  by  prescription 
to  repair  all  common  wavs  situate  within  that  district,  save  and 
except  one  common  highway  within  the  said  district,  it  was  holden 
that  the  plea  niight  be  supported,  though  it  appeared  that  the 
excepted  highway  was  of  recent  date  ;  and  it  was  also  holden, 
that  in  such  a  plea  it  was  not  necessary  to  state  by  whom  the 
excepted  highway  was  repairable,  and  such  a  plea  will  be  held 
good,  although  it  does  not  state  any  consideration  for  the  liability 
of  the  inhabitants  of  that  district  (e).  But  this  would  be  other- 
M'ise,  if  the  road  is  not  within  the  parish  (J").  When  the  plea 
charges  an  individual  with  the  liability  of  repairing  ratione  tenur2B, 
it  has  been  considered  proper  to  add  the  word  si((c(g),  but  it 
has  been  hold«!n  to  be  unnecessary ;  for  ratione  tenure  alone  will 
be  construed  to  imply  such  a  tenure  as  makes  him  chargeable  (h). 
And  where  the  obligation  arises  from  tenure,  it  is  not  necessary  to 


(a)  11  East,  304.  (  f)  Rex  v.  Saint  Giles,  Cam- 

(/>)   1  Sid.  MO.     Carth.   213.  bridge,    Stark,     on     Evidence, 

2  Saund.  150,  n.  10.  Appendix,  to  p.  GG9.     5  M.  <<v:  S. 

(c)  2  Saund.  159,  a.  n.  10.  260. 

Id)  5  M.  &  S.  260.  (g)  Hawk.  h.  1.  c.  70.  s.  90. 

(c)  1  rJ.  &  A.  348.      I  Stark.  (h)  1  Vent.  331.     1  Stra.  187. 

Rep.  393.     See  also  5  Co.  Rep.  2  Saund.  158,  n.  9. 
CO.     4  B.  &  A.  623. 
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state  that  the  party  on  whom  it  is  thrown  ought  to  repair,  "  as  he  Requisites  of 
and  all  those  who  held  the  said  lands  for  the  time  being,  from  replications,' 
time  whereof  the  memory  of  man  is  not  to  the  contrary,  have  been  ^^' 

used  to  do,"  though  many  precedents  contain  these  words,  because 
a  prescription  is  implied  in  the  estate  of  inheritance  which  he 
possesses  (a).  But  where  the  duty  proceeds  merely  from  inha- 
bitancy, the  custom,  prescription,  and  reason  on  which  it  is 
founded,  ought  to  be  clearly  set  forth  in  the  proceedings  {b).  An  [  477  ] 
individual,  however,  cannot  be  bound  by  a  prescription  without 
either  tenure  or  protit,  as  the  right  of  toll,  in  respect  of  which  he 
must  take  care  that  the  road  is  duly  amended,  though  it  is  other- 
wise in  the  case  of  a  corporation  (c).  And,  in  conformity  to 
these  principles,  it  has  been  resolved  that  if  a  parish  lies  partly  in 
one  county  and  partly  in  another,  and  a  highway  lying  in  one  part 
is  ruinous,  an  averment  that  the  inhabitants  of  that  part  only  are 
bound  to  repair  is  bad,  for  the  prescription  must  embrace  the 
whole  parish  (d).  If  the  person  or  township  indicted  unneces- 
sarily plead  specially,  and  show  in  their  pleas  who  are  bound  to 
repair,  it  is  necessary  to  traverse  the  statement  of  their  own  li- 
ability (e)  5  but  if  a  parish  be  indicted  for  the  dangerous  state  of  a 
highway,  or  a  county  for  the  dilapidation  of  a  bridge,  and  they 
throw  the  charge  upon  another,  the  plea  ought  not  to  conclude 
with  a  traverse  of  the  defendant's  liability,  because  that  is  a  tra- 
verse of  matter  of  law  which  cannot  be  referred  to  a  jury  (f) ;  it 
being  an  intendment  of  law  that  the  parish  in  the  one  case,  and 
the  county  in  the  other,  is  liable  to  repair,  and  therefore  the  matter 
of  fact  to  be  put  in  issue  and  referred  to  a  jury,  is  merely  the 
liability  of  the  particular  district  or  individual,  which,  if  established 
in  evidence,  will  negative  the  presumption  of  law  against  the 
parish  or  county.  Many  of  the  precedents  in  the  books,  however, 
improperly  negative  the  liability  of  the  parish  or  county  (g). 


(«)  Keilw.  52,  pi.  4.     Co.  Ent.  (e)  Ante,  476,  n.  (c).   2  Saund. 

358.  a.      Styles,    400.       Hawk.  159,  a.  note  10. 

1).  2.  C.76.  s.  8.     2  Saund.  158.  (/)  2  Lev.  112.     1  Saund.  23. 

n.  9.  n.  5.     2  Saund.    159,    a.    n.  10. 

(6)2T.  R.  111.    5  Burr.  2700.  161,   n.  11.     2  Hen.   F>Ia.    182. 

3  Keb.  301.  Sed    vide  1  li.  c^:  A.   348.   355. 

(c)  13  Co.  Rep.  33.     Hawk.  Ante,  476. 

b.  1.  c.  76.  s.  8.  (£/)  13  East,  96.  222. 

(d)  5  T.  R.  498. 

G  G2 
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Requisites  of        Witli  respect  to  tlie  replications,  a  variety  will  be  found  among 

SPECIAL     Pf.RAS,       .         .  ,       .  ,   ■  ,  ,  III  rt-        1 

liKPMCATioNs,  "le  forms  relative  to  tins  chapter,  but  which  do  not  attord  matter 
for  any  particular  consideration.  If  the  plea  of  the  county  or 
parish  improperly  conclude  with  a  traverse  of  their  liability,  the 
[  478  ]  replication  should  not  take  issue  on  the  traverse  {a),  though  that  is 
not  unusual  (b) ;  but  should  take  issue  on  the  liability  of  the  par- 
ticular individual.  If  the  plea  of  the  defendant  in  any  case  con- 
clude to  the  country,  the  similiter  may  be  added,  thus  :  "  and 
A.  B.  who  prosecutes  for  the  king,  doth  the  like,"  and  at  the 
sessions  the  clerk  of  the  peace  is  to  join  issue  for  the  king,  and 
the  entry  of  the  similiter  in  his  name,  without  stating  his  office  and 
authority,  is  sufficient,  it  being  intended  that  he  was  known  to  the 
court  to  be  the  proper  officer  (c) ;  and,  at  the  assizes,  the  similiter 
is  added  in  die  name  of  the  clerk  of  assize  (<i) ;  and  if  by  mistake 
the  similiter  is  omitted  in  a  prosecution  for  a  misdemeanor,  the 
court  will  order  it  to  be  interlined  (f);  but  we  have  seen  that,  in 
felonies,  no  similiter  is  necessary  (y).  If  the  plea  of  the  defendant 
be  insuHicient,  the  prosecutor  may  demur,  upon  which  there  may 
be  a  joinder  in  demurrer  (g). 


Of  a  nolle  In  any  of  these  various  stages  of  the  proceeding,  a  nolle  prosequi 

prosequi.  ^  ,  . 

may  be  enlered  by  the  attorney-general  (//).     Tiie  usual  occasion 

of  granting  this  stay  of  the  prosecution  is,  either  when,  in  cases  of 
misdemeanor,  a  civil  action  is  depending  for  the  same  cause  («), 
or  any  improper  and  vexatious  attempts  are  made  to  oppress  and 
injure  the  defendant;  as  by  repeatedly  preferring  defective  indict- 
ments for  the  same  supposed  offi^nce  (k) ;  or,  if  it  be  clear  that 
£  479  1  tlie  indictment  fur  a  misdemeanor  is  not  sustainable  against  the 
detendant,  as  if  a  surgeon  be  indicted  fur  refusing  to  be  a  con- 
stable (/).     J 11  the  former  case,  it  compels  the  party  indicting,  to 

(o)  Ante,  477,  n.  (f).    2  Hen.  Demurrer  by  Coroner,  to  plea 

Bla.  102.  to  an  information  and  joinder, 

(Z»)    13  East,   22.     2  M.  &  S.  1  Saiind.  273.     See  forms,  post, 

614.  last  vol. 

(c)    Cro.   Car.   315.      Hawk.  (/t)  See  form,  post,  last  vol. 

1).2.  c.  38.  s.  2.  {i)  2  Burr.   720.     Cro.  C.  C. 

(rf)  Cro.  Jac.  502.  22  ;   but  see  1  Bos.  &  Pul.  191. 

(e)  Id.  ibid.  (k)  1  Fla.  Rep.  545. 

(  f)  Ante.  416.  472.  (/)  1  Com.  Rep.  312.     1  Bla. 

{'(/)  1  Saund.  273,  4.     Form  of  Bep.  545. 
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make  his  election  in  which  mode  he  will  seek  his  remedy  (a).      In   Of  the  nou.e 

.^  -  ,  PROSEQUI. 

order  to  obtain  it,  the  defendant  must  procure  a  certihcate  horn  the 
clerk  of  the  peace,  of  the  whole  substance  of  the  indictment,  and 
of  the  time  when  it  was  preferred  ;  and  an  affidavit  must  be  added 
to  it  by  the  applicant,  that  he  saw  the  clerk  of  the  peace  sign  the 
certificate,  and  that  he  has  been  served  with  process,  and  received 
notice  of  declaration  from  the  prosecutor  for  the  same  identical 
injury,  in  respect  of  which  he  is  indicted  {b).     On  these  requisites 
being   complied  with,    the  attorney-general  will,  if  he  think  the 
double  proceeding  is  vexatious,  grant  a  summons,  directed  to  the 
prosecutor,  to  attend  him  on  a  certain  day,  and  show  cause  why  a 
nolle  prosequi  should  not  issue  ;  if  he  attend,  he  must  make. his 
election,  and  drop  the  civil  or  the  criminal  proceeding  ;  but  if  he 
be  absent,  a  second  and  third  summons  issue,  to  give  him  an  op- 
portunity of  appearing  ;  and,  on  his  default,  the  attorney-general 
will  grant  his  warrant,  directing  the  clerk  of  the  peace  to  enter  a 
cessat    processus  (t).     If   the    cause   of    the   application    be    the 
vexatious  conduct  of   the  prosecutor,   the    attorney-general  may 
direct  the  removal  of  the  proceedings  by  certiorari  into  the  King's 
Bench,  and  desire  to  hear  counsel  on  the  grounds  of  the  motion, 
on  which,  if  he  think  fit,  it  will  be  granted  (d).     But,  even  though 
the  prosecutor  desire  it,  it  cannot  be  entered  by  the  clerk  of  the 
crown  without  the  concurrence    of  the   attorney-general  (e).     A 
nolle  prosequi  may  also  be  entered  as  to  one  of  several  defendants^ 
at  any  time  before  the  trial  (/).     Tiie  effect  of  a  nolle  prosequi,     [     480     ] 
when    obtained,  is  to  put  the  defendant  *'  without  day  ;"  but  it 
does  not  at  all  operate  as  an  acquittal,  for  he  may  be  afterwards    "■ 
re-indicted,  and  even  upon  the  same  indictment  fresh  process  may 
be  awarded  (g). 


(a)  2  Burr.  720.  (ri)  1  Bla.  Rep.  545. 

(6)  WiUiams,  J.  Sessions.  Cro.  (e)  1  Ld,  Uaym.  721. 

C.  C.    22.     See  form,    id.   ibid.  ( /')  I L  East,  307. 

Post,  last  vol.  (J/)  (>  Mod.  261.     1  Salk,  59. 

(c)  Cro.  C  C.  22.  Com.  Dig.  Indictment,  K. 
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CHAPTER   XII. 


OF  PROCEEDINGS  BEFORE  TRIAL,  AND  RELA  TING 
TO  IT:  VIZ.  THE  ISSUE— RECORD— TIME  OF 
TRIAL— NOTICE  OF  TRIAL— PUTTING  OFF  TRIAL 
—PLACE  OF  TRIAL— TRIAL  AT  BAR—REMANETS 
—COMPROMISES— AND  WITHDRAWING  THE  RE- 
CORD. 

Of  the  issue*.  W  E  come  now  to  consider  some  formal  proceedings  which 
arise  preparatory  to  the  trial,  with  its  time,  and  the  notices  by 
which  it  is  preceded.  The  first  of  these  particulars  which  calls 
for  our  attention,  is  the  Issue. 

In  capital  cases  the  issue  is  altogether  immaterial ;  and,  though 
the  plea  of  not  guilty  and  the  similiter  are  ultimately  stated  on  the 
record,  it  is  not  usual,  in  practice,  to  make  up  any  formal  issue 
preparatory  to  the  trial ;  for  the  plea  and  similiter  are  ore  tenus, 
and  the  trial  itself  is  in  the  nature  of  an  inquisition,  in  which  the 
jury  are  charged  to  inquire  of  the  truth  of  the  charge  against  the 
[  482  ]  prisoner  (a).  A  mistake,  therefore,  in  the  joinder  of  issue,  will 
not  be  material,  though  the  court  have,  in  some  cases,  repre- 
hended the  clerk  for  his  negligence  (Jb).  And  even  the  total 
omission  of  the  similiter  will  not  be  sufficient  to  vitiate  the  pro- 
ceedings (o).  In  misdemeanors,  on  the  other  hand,  the  issue 
should  be  made  up,  and  an  analogy  prevails  to  civil  proceed- 
ings (J).     If,   however,    the   similiter   be  omitted,   the  court  will 


(«)  4  IJurr.  20«4,  5.     2  Stra.  (Jb)  1  Leach,  27G,  7. 

775.      5   T.  R.    313.   314.  319.  (c)  4  Burr.  2084. 

6  Mod.  281.     Ante,  410.    Com.  (rf)  6  Mod.  201. 
Dig.  Indictment,  L. 

*  See  forms  of  Issue,  4  W'entvv.  li)8.     Hand's  Prac.  391.     6  Wcutw.  1.  440. 
Post,  last  vol.     4  iJia.  Com.  Appeudix,  s.  1. 
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order  it   to   be  interlined  {a).     In    these   cases,  the   clerk  of  the    Of  the  issue. 

peace,  or  clerk  of  assize,  joins  issue  on  behalf  of  the  prosecution, 

but  it  is  not  necessary  that  his   official  character  should  appear 

upon  the  record  (b).     When  the  defendant  appears  at  the  sessions, 

and  engages  by  a  recognizance  to  enter  and  try  his  traverse  at  a 

subsequent  period,  the   proceeduigs  and  issue   are   entered  in  a 

form  called  the  issue  or  traverse  book,  the  costs  of  which  he  is 

bound  to  defray  (c).     And  if  tlie  original  indictment  were  right, 

and  the  clerk  enters  it  wrong  on  the  plea-roll,  it  may  be  amended ; 

though  we  have    seen   that   the  original   indictment  itself    is  not 

amendable  (d).     In  the  King's  Bench,  when  the  prosecution  has 

been  commenced  there,  ov  removed  into  that  court  by  certiorari, 

there  is  no  delivery  of  an  issue,  but  the  pleadings  are  entered  in 

a  book  in   the   office,  and    each   party's  clerk  in    court  makes  a 

copy  (e).     If  the  indictment  has  been   removed   by  certiorari  on 

the  part  of  the  defendant,  he  having  entered  into  a  recognizance 

to  appear  and  plead,  &c.  his  clerk  in  court  makes  up  the  record, 

and  sives  notice  of  trial. 


When  an  indictment  has  been  originally  instituted  in  the  King's  Kecord  of  nisi 
^nch,  or  removed  there  by 
a  record  of  nisi  prius  (f). 


...        ,      .  prius 

Bench,  or  removed  there  by  certiorari,  there  is,  besides  the  issue. 


It  is  usual,  at  this  stage  of  the  prosecution  for  a  misdemeanor,      [     483     ] 
depending  in  the  King's  Bench,  that  a  viezo  is  applied  for.  Of  obtaining 


a  view. 


In  cases  of  indictments  for  nuisances,  it  may  be  necessary, 
either  on  behalf  of  the  prosecutor,  or  of  the  defendant,  for  the 
jury  to  have  a  view  of  the  premises  indicted.  This,  it  seems, 
cannot  be  granted  by  the  judges  at  the  assizes  (g) ;  but,  if  neces- 
sary, may  be  the  ground  of  removal  by  certiorari  into  the  King's 
Bench  (/«),     The  power  of  granting  a  view,  in  criminal  and  civil 


(a)  Cro.  Jac.  502.     1   Leach,  (e)  But  see  Hand,  9,  43. 

27«,  7.  ( /■)  4  East,  175.    8  East,  2Gi). 

{b)  Cro.  Car.  aio.     Cro.  Jac.  4  JJurr.  2085.      11  East,    50J), 

502.     Com.  Dig.  Indictment,  L.  510.     See  forms,  post,  last  vol. 

(c)  1  Leach,  111.     See  form,  (</)  1  Sess.  Cas.  180.     2  Bar- 
post,    last   vol.      4   East,    175.  naid,  214.     Ante,  378. 
8  East,  201).     4  Burr.  2085.  (A)   1  Sess.  Cas.  180.    Ante, 

((/)U  Mod. 281.  Cro.  Car.  141.  378. 
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A  VIEW. 


Of  obtaining  cases,  is  now  given,  by  the  6  Geo.  4.  c.  50.  s.23,  to  the  court  in 
wliich  the  issue  is  depending,  or  to  a  judge  in  vacation  (a).  The 
court  will  grant  it  on  an  indictment  for  not  repairing  a  highway, 
or  for  a  nuisance  (b),  but  not  on  a  prosecution  for  perjury  (c), 
unless  under  particular  circumstances  (d).  And  a  view  will  not 
be  granted,  if  there  is  any  risk  of  its  misleading  the  jury  (e). 
When  it  is  allowed,  the  same  rules  will,  in  general,  prevail, 
as  are  observable  in  civil  proceedings  {/). 


Of  il.e  time  With  respect  to  the  time  of  trial,  there  is  a  material  distinction 

^^  *'"'^'*  between  prosecutions  for  felony,  and  for  inferior  oftences.     When 

the  defendant  is  indicted  for  a  crime  of  the  higher  description,  it 
is  always  the  practice  to  try  him  at  the  same  assizes  ;  generally 
on  the  same  day  the  bill  is  found  against  him,  and  on  which 
he  is  arraigned  upon  the  indictment  {g).  iu  order  to  this  imme- 
diate trial,  the  sheriff,  by  virtue  of  a  writ  previously  directed  to 
him,  returns  a  panel  of  forty-eight  jurors  to  try  all  felons  that 
[  484-  ]  niay,  at  that  session,  be  called  upon  to  answer  {h).  And  this 
seems  to  be  the  case  wherever  the  defendant  is  in  actual  custody, 
whether  his  crime  be  capital,  or  of  an  inferior  degree  (i).  But 
then  it  is  usual  to  try  ihe  felonies  first,  aiid  afterwards  to  proceed 
to  the  examination  of  the  minor  accusations  (k).  In  case  of  high 
treason,  however,  it  is  said  that  fifteen  days  must  elapse  between 
the  arraignment  and  the  trial,  though  the  authority  for  this  delay 
seems  to  be  uncertain  (/).  The  causes  are  to  bt  tried  in  the  order 
in  which  they  are  entered  ;  and  in  indictments  fur  misdemeanors, 
at  the  instance  of  private  prosecutors,  when  both  the  defendant 
and  prosecutor  have  brought  down  their  records,  and  entered  them 

(a)  See  this  provision,  and  Fost.  '2.  1  Sid.  235.  2  Tnst. 
the  mode  iu  which  the  viewers  5(JB.  4  liisl.  1G4.  '2  ISale,  '2S, 
arc  to  be  sworn,  iV'c.  post,  29.  Com.  Dig.  Justices  of  the 
Chap.  XIII.  Peace,  D.  14.    Bae.  Ab.Trial,  I. 

(b)  1  Ses3.  Cas.  180.  1  Bar-  4  I.Ma.  Com.  351,  Dick.  Scss. 
nard,  144.    2  Barnard,  214,  ace.  152. 

1  Sess.  CiiS.  »7.  semb.  conlru.  (//)  4  Bla.  Com.  351. 

{(•)  K.n.  A.  D.  1815.  (0    2    Hale,   28,  21).      4   Bla. 

{(I)  2  Chit.  Kep.  422.  Com.  351.     Cro.  Car.  315.  340. 

(c)  Id.  448. 

(V)  SeeBac.  Aor.  Juries,  H.  (^)  Cro.  C.  C.  9. 

Tidd,  ath  edit.  847,  8.  51G.  (/;    5  Ersk.  Speeches,  7. 

{[/)  Cro.  Car.  315.  340.  583. 
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with  the  marshal,  the  defendant's  first,  the  prosecutor's  lower  in    Of  the  time 
the  list,  the  trial  must  take  place  in  the  order  of  entry  (a). 

At  the  quarter  sessions,  however,  in  prosecutions  for  misde- 
meanor, when  the  defendant  was  not  in  actual  custody,  the  jus- 
tices had  no  power  to  compel  him  to  take  his  trial  at  the  same 
court  at  which  he  pleaded,  or  traversed  the  indictment,  though  if 
he  consented  the  trial  might  be  had  (6);  and  though  it  should 
seem  to  have  been  considered,  that  justices  of  gaol  delivery  and 
oyer  and  terminer,  might  proceed  to  trial  immediately  after  the 
finding  of  the  bill  for  a  misdemeanor,  yet  it  was  not  the  practice 
to  do  so  without  the  defendant's  consent,  but  the  defendant  tra- 
versed over  to  the  next  assizes  (c).  But  now,  by  the  60  Geo.  3, 
and  1  Geo.  4.  c.  4.  s.  3,  if  the  defendant  has  been  committed  to 
custody,  or  held  to  bail  for  a  misdemeanor,  twenty  days  before 
the  session  of  the  peace,  session  of  oyer  and  terminer,  great 
session,  or  session  of  gaol  delivery,  at  which  tlie  indictment  was 
found,  the  defendant  shall  plead,  and  the  trial  shall  lake  place  at 
such  session,  unless  a  writ  of  certiorari  be  awarded.  And  by 
section  5,  where  a  defendant,  indicted  for  a  misdemeanor  at  any 
session  of  the  peace,  session  of  oyer  and  terminer,  great  session, 
or  session  of  gaol  delivery,  not  having  been  committed  to  cus- 
tody, or  held  to  bail  to  appear  to  answer  for  such  offence  twenty 
days  before  the  session  at  which  the  indictment  was  found,  but 
who  shall  have  been  comniitted  to  custody,  or  held  to  bail  to 
appear  to  answer  for  such  otfence  at  some  subsequent  session,  or 
shall  have  received  notice  of  such  indictment  having  been  found, 
twenty  days  before  such  subsequent  session,  he  shall  plead  at  such 
subsequent  session,  and  trial  shall  take  place  at  such  session, 
unless  a  certiorari  be  awarded  before  the  jury  be  sworn  for 
such  trial.  But  on  sufficient  cause  shewn,  the  court  may  allow 
further  time  for  trial  (rf).     In  cases  of  indictments  for  obtaining 

(c)  1  Ry.  &  Mo.  C.  N.  P.  20;  &  40  Geo,  3.   c.  87.    s.  22.    ace. 

and   see  1  Stark.  C.  N.  P.   G3.  Cro,  Car.  340.      Cro.  Jac.  404, 

Post,  45m.  contra. 

(6)  2  Rol.  Abr.  96.     Cro.  Car.  (c)  Id.  ibid.      2  Hale,  28,  0. 

438,9.    448.      1   Sid.    99.  334.  Dick.  Scss.  104.     1  Loach,  111; 

2  Hale,  28.48.     Com.  Dij;.  Jus-  and  sec  recital  of  law  in   39  & 

ticcs,  D.  13.     4  Bla.  Com.  351.  40  Gioo.  3.  c.  87.  s.  22. 

Cro.  C.  C.  9.     Dick.  Scss.  104;  (</)  GO  Ceo.  3;  and  1  Geo.  4. 

and  see  recital  of  the  law  in  39  c.  4.  s.  7. 
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Of  the  time  goods,  &c.  by  false  pretences,  and  seniling  threatening  letters^ 
with  intent  to  extort  money,  Scc.  and  other  misdemeanors  punish- 
able under  the  30  Geo.  2.  c.  24,  it  is  enacted  by  that  act  (a),  that 
every  such  offender,  bound  over  to  the  general  quarter  sessions 
of  the  peace,  or  sessions  of  oyer  and  terminer,  and  gaol  delivery, 
of  the  county  where  the  offence  was  committed,  shall  be  tried  at 
such  general  quarter  sessions  of  the  peace,  or  sessions  of  oyer 
and  terminer,  and  gaol  delivery,  which  shall  be  held  next  after  his 
apprehension,  unless  the  court  shall  think  fit  to  put  off  the  trial, 
on  just  cause  made  out  to  them.  So  also  by  the  39  &-  40  Geo.  3. 
c.  87.  s.  22,  persons  indicted  for  a  misdemeanor,  in  receivhig 
stolen  goods,  under  the  2  Geo.  3.  c.  28,  are  to  be  tried  imme- 
diately, without  being  allowed  the  delay  of  a  traverse  ih). 

When  the  defendant  is  not  in  custody,  he  cannot  compel  the 
prosecutor  to  try  till  the  next  assizes  ;  though  by  his  consent,  and 
giving  notice  of  it  to  the  clerk  of  assize,  the  trial  may  be  had  at 
the  same  assizes  (c);  and,  where  two  defendants  are  in  cnstody 
for  a  misdemeanor,  and  upon  their  arraignment  one  of  them 
chooses  to  take  his  trial  at  the  time,  and  the  other  to  put  it  off 
until  the  ensuing  assizes,  the  court  will  put  oft  the  trial  till  that 
time  {d).  And  on  the  midland  circuit,  it  was  held,  that  when  an 
indictment  has  been  found  against  a  defendant  at  one  assizes,  and 
[  485  ]  he  gives  notice  that  he  will  plead  and  try  at  the  next,  the  prose- 
cutor is  nevertheless  not  bound  to  try  at  the  such  next  assizes,  but 
it  will  suffice  if  he  tries  at  the  third  assizes  ;  for  it  may  not  be 
certain  that  the  defendant  will  plead  according  to  his  notice,  in 
which  case  the  prosecutor  would  incur  a  useless  expence  in  wit- 
nesses, &c.  ie).  By  the  60  Geo.  3,  and  1  Geo.  4.  c.  4.  s.  9,  it  is 
provided,  that  in  case  any  prosecution  for  a  misdemeanor,  insti- 
tuted by  the  attorney  or  solicitor-general,  in  any  of  the  courts  of 
King's  Bench  at  Westminster  or  in  Dublin,  or  at  any  session  of 
the  peace,  session  of  oyer  and  terminer,  great  session,  or  session 
of  gaol  delivery,  in  England  or  Ireland,  shall  not  be  brought  to 

(«)  Sect.  17.     On  a  prosecu-  (c)   Cro.  C.  C.  9. 

tion  for  a  misdemeanor  in  re-  (f/)  Cro.  C.  C.  9. 

cciving  stolen  goods,  defendant  (e)   Midland  Circuit,  Summer 

is  entitled  to  traverse,  unless  he  i\ss.  A.  D.  1815,  before  Mr.  Jus. 

be  in  custody.  Heath,   ex   relatione.      Mr.  Ni- 

{h)  2  East,  P.  C.  704.  choHs. 
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trial  within  twelve   calendar  months  next   after  the  plea  of  not    Of  the  time 

,     ,     ,  .  ,  ,.  OF  TRIAL. 

guilty  shall  have  been  pleaded  therem,  the  court  may,  upon  appli- 
cation by  the  defendant,  of  which  application  twenty  days  previous 
notice  shall  have  been  given  to  the  attorney  or  solicitor-general, 
to  make  an  order,  authorising  such  defendant  to  bring  on  the  trial 
in  such  prosecution ;  and  the  defendant  may  bring  on  such  trial 
accordingly,  unless  a  nolle  prosequi  shall  have  been  entered  in 
such  prosecution ;  but  this  provision  does  not  extend  to  prose- 
cutions by  quo  warranto,  or  for  not  repairing  bridges  or  high- 
ways (fl). 

The  reason  of  this  distinction  between  felonies  and  misde- 
meanors, as  to  the  time  of  trial,  is  said  to  be,  that  the  parties  to 
be  tried  at  the  assizes  before  justices  of  gaol  delivery,  for  felony, 
are  well  aware  of  the  time  when  their  trials  will  proceed  from  the 
time  they  are  committed,  and  their  commitment  apprizes  them  of 
the  nature  of  the  charge,  and,  therefore  they  have  full  opportunity 
to  prepare  for  their  defence  (b) ;  and  also,  that  it  is  a  mere  ques- 
tion of  fact,  which  is  to  be  determined  in  case  of  felony,  whereas 
in  many  inferior  misdemeanors,  as  for  not  repairing,  intricate 
questions  of  civil  right,  and  ancient  liability,  may  come  before  the 
court  for  their  decision  (c). 

It  is  said  that  the  technical  term  traverse,  from  transverto,  to  [  486  J 
turn  over,  is  applied  to  an  issue  taken  upon  an  indictment  for  a  Of  traverses, 
misdemeanor,  and  means  nothing  more  than  turning  over  or 
putting  off  the  trial  to  a  following  sessions  or  assize  (d) ;  and 
that  thus  it  is  that  the  officer  of  the  court  asks  the  party  whether 
he  is  ready  to  try  then,  or  will  traverse  to  the  next  sessions ; 
though  son)e  have  referred  its  meaning  originally  to  the  denying  or 
taking  issue  upon  an  indictment,  without  reference  to  the  delay  of 
trial,  and  which  seems  more  correct  (e).  We  have  already  seen 
the  provisions  of  the  60  Geo.  3,  and  1  Geo.  4.  c.  4,  and  the  other 


(a)  GO  Geo.  3  ;   and  1  Geo.  4.  (d)  Dick.  Sess.  151.    Burn,  J. 

c.  4.  s.  10.  Traverse. 

{b)  Cro.  Car.  448.      Fost.  2 ;  (e)  Lamb,  540.     4  Bla.  Com. 

J>ut  see  2  Hale,  28.     1  Bla.  llcp.  351.     Jac.  Die.  Traverse.    AVil- 

515.  liaius,  J.  Traverse.     See  form, 

{c)  Id.  ibid.     Dick.  Sess.  152  Burn,  J.  Traverse. 
&  104. 
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Of  TRAVEiists.  acts,  vvliicli  prevent  traverses  in  particular  cases  (a).  The  mode 
of  traversing  is,  for  the  defendant  to  come  into  court,  and  bring; 
with  him  two  sufficient  sureties,  and  then  to  deliver  them,  with 
their  proper  additions,  to  the  clerk  of  the  peace,  viho  reads  the 
indictment,  to  which  the  defendant  pleads  not  guilty.  The  clerk 
of  the  peace,  or  clerk  of  assize,  on  the  circuit,  then  calls  upon 
the  paity  indicted  by  name,  to  enter  into  a  recognizance  before  the 
court  to  appear,  enter  and  try  his  traverse  at  the  next  sessions,  and 
not  depart  without  leave  on  that  occasion  (b).  The  principal  and 
his  bail  then  signify  "that  they  are  content"  (c).  After  the  de- 
fendant has  thus  traversed  the  indictment,  and  entered  into  a 
recognizance  to  appear,  enter,  and  try,  he  cannot,  by  rendering 
himself  to  prison  in  disch.arge  of  his  bail,  procure  himself  to  be 
tried  at  the  next  assizes,  under  the  comnjission  of  gaol  delivery, 
in  order  to  save  the  fees  which  otherwise  he  would  be  liable  to 
pay,  because  the  condition  of  his  recognizance  is  not  fulfilled 
[  487  J  without  entering  his  traverse  (d).  But  he  might  have  been  tried 
at  the  sessions  of  gaol  delivery,  if  he  had  given  ten  days  notice 
to  the  prosecutor,  before  he  pleaded,  of  his  intention  so  to 
try  (e).  In  capital  cases,  the  court  will  not  appoint  the  tinie  of 
trial,  unless  tiie  defendant  be  brought  to  the  bar,  and  be  per- 
sonally in  court  when  the  rule  is  made  for  the  purpose  (J). 

Time  of  trial.  If  the  proceedings    have    been  removed  by  certiorari  into  the 

when  pioctcd-  r   i/-       >     t)        i       i  •      •  n  i  •  i 

iiij;s  are  in  the  court  of  Knig  s  Jiench,  there  is  tune  allowed  between  the  arraign- 
ing s  Bcuch.  nient,  or  appearance,  and  the  trial,  for  a  jury  to  be  impanelled  by 
the  sheriff  upon  a  writ  of  venire  facias,  having  fifteen  days 
between  tlie  teste  and  return,  as  in  civil  proceedings  (g).  When 
the  case  is  very  important,  the  defendant  may  be  tried  at  bar;  but 
otherwise  the  judges  will,  by  writ  of  nisi  prius,  transmit  the 
record  into  the  county  where  the  offence  is  charged  to  have  been 
committed  (//).  If  they  pursue  the  latter  course,  the  justices  of 
assize  have  full  power  to  try,  and  may  proceed   to   sentence  and 

(«)  Ante,  484.  (e)   1  Loach,  112. 

(f))  4  l>!a.  Com.  351.      Dick.  (/)  2  Stra.  82{>. 

Sess.  152.  ((/)    ,0   Co.    lUi,   b.       4    Bla. 

(c)  Ditk.  Scss.  152.  Sec  form,      Com.  ;)50.    Cro.  Car.  448.    Cro. 

Willianrs,  J.  .Sessions.  Post,  last      C.  C.  U.      IJac.  Abr.  Trial,  1.      . 

vol.                             .  .                        (/t)  4  lila.  Cora.  309,  note  3. 

(<0  1  Leach,  ill.  Id.  350. 
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execution  (a).     But  if  the  defendant  be  thus  convicted  of  a  mis-  In  the 

,  king's  bench. 

demeanor,  he  is  brought  up  to  the  bar  of  the  King  s  Bench  to 

receive  judgment  (b).     By  the    60  Geo.  3,    and   1  Geo.  4.    c.  4. 

s.  1,  defendants  appearing  in  term  time  to  a  prosecution  in  the 

King's   Bench,   or   removed    there,    for    a  misdemeanor,   cannot 

imparl  to    the   following   term,    except    informations    in    nature 

of  quo  warranto,  or   prosecutions   for   not   repairing   bridges    or 

highways  (c). 

Where  an  information  is  to  be  tried  in  this  court,  the  notice  of 
trial  is  the  same  as  on  a  prosecution  by  indictment  {d).  And  if 
the  prosecutor  give  notice  of  trial  in  this  court,  after  a  removal  by 
certiorari,  and  be  afterwards  desirous  of  avoiding  it,  he  must 
countermand  it,  in  order  to  prevent  the  expense  of  withdrawing 
the  record ;  for  if  this  notice  be  not  given  in  time,  he  must  pay 
the  costs  to  the  defendant  (e).  Till  the  60  Geo.  3.  c.  4,  there 
appears  to  have  been  no  mode  of  compelling  a  trial  on  the  part 
of  a  defendant,  when  the  proceedings  were  by  the  attorney-general 
in  the  King's  Bench ;  for  there  can  be  no  trial,  by  proviso  in  that  [  488  J 
case,  and  when  the  king  is  the  prosecutor,  the  attorney-general's 
warrant  is  necessary  for  a  trial  at  nisi  prius  (f).  But  on  indict- 
ments of  treason  or  felony,  if  the  attorney-general  will  delay,  the 
court  of  King's  Bench  may  give  the  defendant  leave  to  bring  on 
the  trial,  as  they  see  fit  (g).  And  now,  by  60  Geo.  3,  and  1  Geo.  4. 
c.  4.  s.  8,  as  we  have  before  seen,  this  is  remedied  in  the  case  of 
misdemeanors  {h).  And  on  indictments  for  misdemeanors,  the 
defendant  may  in  the  first  instance,  by  consent  of  the  prosecutor, 
and  leave  of  the  attorney-general,  carry  down  the  cause  for  trial  ; 
but  it  must  not  be  by  surprise  on  the  attorney-general,  nor  without 
the  consent  of  the  prosecutor,  or  some  default  in  him  (i).  And  it 
is  a  rule,  that  when  an  indictment  is  removed  into  the  King's 
Bench  by  the  prosecutor,  the  defendant  shall  not  carry  it  down  to 


(a)  2  Hale,   41.      C  Hen.  8.  Comb.  225.   Tidd,  8th  edit.  817. 
c.  6.     4  Ela,  Corn.  300,  n.  3.  (f)  2  East,  202.  207,  note  a. 

(b)  4  Bla.  Com.  309,  n.  3.  2    Lord    Rayni.     1082.      Post. 

(c)  60  Geo.  3.  c.  4.  s.  10.  Tidd,  8th  edit.  821. 

(d)  Post,   488.      See  Fortes.  (ry)  2  Salk.  652. 

357.  (h)  See  the  section  at  length, 

(e)  8  p:ast,  269,     1  Stra.  33.  ante,  485. 

2  Stra.  937.  946.     1  Salk.  193.  (/)  2  Salk.  653. 
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Time  of  trial    trial  without  leave  of  the  court,  on  motion  (a).     If  an  indictment 

In  T HF 

king's  bench.  ^^  found  in  a  county  wherein  the  court  of  King's  Bench  sits,  a 
venire,  facias  returnable  immediately,  may  be  awarded  for  the  trial 
of  the  indictment  (b).  The  causes  are  to  be  tried  in  the  order 
in  which  they  are  entered  in  the  marshal's  list  (c).  And  where 
there  was  one  indictment  against  A.  and  another  against  A.  and  B. 
entered  for  trial  in  that  order,  special  juries  having  been  struck  in 
both,  and  both  having  been  entered  as  common  jury  causes,  it  was 
held  the  prosecutor  could  not,  by  withdrawing  the  first  record, 
reverse  the  order  of  trial  {d).  '   > 


Notice  of  trial*.  When  the  defendant  has,  in  this  manner,  traversed  the  indict- 
ment, he  must,  if  desirous  to  proceed  to  trial,  or  get  rid  of  the 
prosecution,  give  due  notice  to  the  prosecutor  of  his  intention  to 
proceed  to  trial.  The  time  required  at  the  assizes  is  eight  days 
exclusive  ;  at  the  sessions  at  least  two,  and  generally  Jour  days 
reckoned  exclusively  ;  and  at  all  the  Middlesex  sessions  four  days, 
exclusive,  before  the  commencement  of  the  session  at  which  the 
trial  is  intended  to  proceed  (e).  Where  the  traverse  is  sent  down 
from  the  crown-office,  the  same  notice  is  in  general  requisite  as  in 
civil  proceedings  (f) ;  that  is,  at  the  sittings  in  London  and  Mid- 
dlesex, eight  days,  if  defendant  resides  witliin  forty  miles  of 
London  ;  and  fourteen  days,  if  he  reside  beyond  that  distance  ; 
and  at  the  assizes  ten  days  (g).  The  justices  at  the  sessions  may 
fix,  as  a  general  rule,  what  notice  they  will  consider  as  suffi- 
cient (h).  The  notice  of  trial,  when  the  defendant  is  indicted 
before  the  justices  of  oyer  and  terminer,  should  specify  the  nature 
of  the  offence  for  which  he  is  to  be  tried  before  them  {i).     And 


(a)  2  Salk.  G53 ;  and  see  5  B.  Cro.  C.  C.   9.   20,  21.      Dick. 

^'A.  728.  Sess.  152,  3.    Burn,  J.  Traverse. 

{b)  9  Co.  118,  b.     Bac.  Abr.  1  Leach,  HI. 

Trial,  I.  (/)  Cro.  C.  C.  9. 

(c)  1  Ry.  &  Mo.  C.  N.  P.  20.  (g)  Tidd,  8th  edit.  814, 15. 
Ante,  484.  (It)  4  Bla.  Com.  351,  n.  5. 

(d)  1  Stark.  C.  N.  P.  63.  (i)  Cro.  C.  C.  21. 

(e)  4  Bla.  Com.   351,   n.  5. 

*  See  forms,  3  Williams,  J.  Sessions.  Dick.  Scss.  l.VS.    Toone,  S94.    do. 
C.  C.  298.     Post,  Jast  vol. 
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it  has  been  held  at  sessions,  that  such  notice  should  be  signed  bv       Notice  of 

,.    .  '  TRIAL. 

the  defendant  himself,  and  not  by  his  solicitor  {a). 

It  is  necessary  that  the  notice  thus  framed  should  be  served 
personally  on  the  prosecutor  to  whom  it  is  directed  {h).  Upon  l  489  J 
this  being  effected,  the  party  who  served  it  should  make  an  affi- 
davit of  the  fact  (c),  which  the  defendant  should  be  ready  to 
produce  at  the  time  appointed  for  trial  {d).  For  if,  after  due 
service,  the  party  indicting  does  not  appear,  upon  being  three 
times  called  in  open  court,  the  defendant  will  be  entitled  to  an 
acquittal  (e).  And  on  the  trial  of  a  misdemeanor,  the  prosecutor 
cannot  appear  for  the  purpose  only  of  questioning  the  proof  of 
notice  of  trial ;  and  when  he  does  appear,  he  cannot  call  for  proof 
of  notice  (  f).  If  the  prosecutor  cannot  be  found,  on  the  attempt 
to  serve  the  notice  of  trial  upon  him,  the  person  who  made  such 
attempt  must  make  an  affidavit  that  he  has  ineffectually  endea- 
voured to  serve  the  prosecutor  (g).  Upon  this  the  defendant,  by 
his  counsel,  may  move  the  court  at  sessions,  that  service  of  notice 
at  the  office  of  the  clerk  of  the  peace  may  be  deemed  good  ser- 
vice ;  and  when  an  order  has  been  obtained,  the  defendant  sticks 
up  a  copy  of  it,  and  of  notice  of  trial,  in  the  office  of  the  clerk  of 
the  peace.  The  court  may  also  be  moved  to  respite  the  recog- 
nizance, and  for  a  rule  or  order  that  service  of  a  new  notice,  at 
tlie  prosecutor's  last  or  usual  place  of  abode,  shall  be  deemed 
good  for  the  sessions  ensuing  {h).  Upon  this  motion,  he  court 
will  make  an  order,  in  which  such  second  notice  will  be  declared 
to  be  valid.  When  this  is  obtained,  the  defendant  should  serve  a 
copy  of  the  order,  together  with  another  notice,  at  the  place  of 
residence  which  it  mentions ;  he  should  also  take  out  a  venire, 
enter  his  traverse,  and  be  prepared  with  a  second  affidavit,  stating 
the  order,  the  notice,  and  the  service,  to  produce  at  the  ensuing 
sessions  ;  when,  if  the  prosecutor  still  neglects  to  appear,  the 
court  will  direct  the  defendant  to  be  acquitted  (i). 

(o)  At  the  sessions,   Middle-  Dick.  Sess.  154.     3  Williams,  J. 

sex,exrfi/a^     Ptir.  Nicholls.  1032. 

{b)  Cro.  C.  C.  21.  (/)  1  Ry.  &  Mo.  C.  N.  P.  241. 

(c)  Cro.  C.  C.  21.     See  forms,  {g)  Cro.  C.  C.  21,     Sec  form, 

Cro.  C.  C.  298.     Post,  last  vol.  post,  last  vol. 

(rf)  Cro.  C.  C.  21.  (/i)  See  form,  post,  last  vol. 

(e)    Id.    ibid.      Williams,   J.  {i)  Cro.  C.  C.  21. 
Sessions.     See  form  of  calling, 
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allowed,  after  the  attempt  to  serve  the  first  notice,  the  same 
indulgence  will  frequently  be  gi anted,  on  motion,  upon  indict- 
[  490  ]  nients  for  nuisances,  or  suffering  highways  to  continue  in  bad 
repair,  in  order  to  give  the  defendants  an  opportunity  of  removing 
the  causes  for  which  they  are  indicted ;  and  to  obtain  the  cer- 
tificate of  magistrates  that  they  have  done  so,  upon  which  the 
defendants  will,  in  general,  merely  be  subject  to  a  nominal  fine  (a). 
^  The  reason  for  this  practice  is,  that  such  prosecutions  are  carried 

on  rather  for  the  suppression  of  public  grievances,  than  for  the 
punishment  and  example  of  offenders;  and  all  the  ends  of  justice 
are  suflSciently  answered  by  a  removal  of  the  ground  of  the 
proceedings. 

But  to  return  to  the  usual  course  of  proceeding  after  a  traverse, 
when  the  prosecutor  receives  the  notice,  and  -liis  appearance  on 
the  trial  is  expected.  At  the  assizes,  the  defendant  intending  to 
try,  must  go  before  the  clerk  of  assize,  and  take  out  a  copy  of  the 
proceedings  drawn  out  of  record,  for  which  he  is  to  pay  after  the 
rate  established  by  custom.  At  the  same  time,  he  must  also  sue 
out  a  venire,  for  the  sheriff  to  return  a  jury,  which  the  clerk  is 
empowered  to  award.  He  may  also  obtain  his  subpoenas  for 
witnesses  from  the  same  officer.  After  the  venire  is  procured,  it 
must  be  delivered  to  the  under  sheriff,  who  will  return  a  jury  {b). 
When  all  these  requisites  have  been  obtained,  the  traverse  must 
be  duly  entered  with  the  judge's  marshal;  for  unless  this  form  has 
been  complied  with,  the  defendant  has  no  right  to  insist  on  his 
trial  (c).  The  proceedings  at  the  sessions  are  similar,  except  that 
the  descriptions  of  the  officers  differ,  the  clerk  of  the  peace  being 
substituted  for  the  clerk  of  assize  ;  and,  formerly,  the  subpoenas 
of  the  latter  running  only  in  the  same  county,  if  the  witnesses 
resided  beyond  it,  application  must  have  been  made  to  the  crown 
office  {d) ;  but  this  has  been  altered  by  a  late  statute  (e). 


(a)    Dick.   Sess.  140.     As  to  (c)  I  Leach,  111.    Cro.C.C.  9. 

the  certificate,  ante,  430.  \d)  Cro.  C.  C.  21. 

(6)  Cro.  C.  C.  9.  (e)  46  Geo.  3.  c.  92.  s.  3,  4. 
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There  are  several  cases  in  which,  upon  a  proper  application,     Puttino  off 
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the  court  will  put  off  the  trial.  And  it  has  been  laid  down  that 
no  crime  is  so  great,  and  no  proceedings  so  instantaneous,  but  tlie 
trial  may  be  put  off,  if  sufficient  reasons  are  adduced  to  support 
the  application  (a) ;  and  it  should  seem  that  the  trial  of  a  col- 
lateral issue,  as  the  identity  of  the  prisoner,  may  be  put  off  on  a 
positive  affidavit,  but  not  otherwise  ;  because,  as  the  prisoner's  life 
is  not  in  jeopardy  on  that  issue,  there  is  no  occasion  to  allow 
indulgence,  unless  the  defendant  will  swear  to  the  fact  himself  (b). 
In  general,  the  trial  may  be  postponed,  on  the  ground  of  the 
publication  of  a  libel,  tending  to  influence  the  minds  of  the  jurors 
in  forming  their  decision  (c).  And  the  illness  of  the  defendant's 
attorney  has  been  allowed  to  operate  in  a  similar  occasion  (d). 
And  where  an  accomplice  fully  and  fairly  discloses  the  joint  guilt 
of  himself  and  his  companions,  and  is  admitted  by  justices  of  the 
peace  to  bear  testimony  against  his  fellows,  by  which  he  acquires 
an  equitable  claim,  though  no  absolute  right,  to  the  mercy  of  the 
crown,  the  court  will  put  off  the  trial,  in  order  to  enable  him  to 
apply  for  a  pardon  (e).  And  where  a  material  witness,  upon 
being  examined,  appears  to  have  no  sense  of  the  obligation  of  an 
oath,  or  of  a  future  state  of  retribution,  so  that  he  cannot  legally 
be  sworn,  the  court  may  put  oft'  the  trial,  even  in  a  capital  case, 
and  order  him  to  be,  in  the  mean  time,  instructed  by  a  clergyman 
in  the  principles  of  moral  obligation  (f).  And  a  trial  in  civil 
cases  may  be  put  off  for  want  of  documentary  evidence  (g).  But 
the  most  usual  ground  for  the  delay  is  the  absence  of  a  material 
witness,  which,  if  properly  verified,  will  be  sufficient,  on  an  indict- 
ment for  treason,  felony,  or  misdemeanor,  at  the  instance  of  a 
defendant,  though  the  prosecution  is  carried  on  at  the  public 
expense  {Ji).     If,  however,  a  witness  was  not  absent  at  the  time 


(a)  Per  Lord  Mansfield,  1  Bla.  510,  511.     Bac.  Abr.  Trial,  H. 

Rep.  514.  3  Burr.  1514.  Fost.2.  3  Bred,  &  Bing.  272. 

As  to   the  grounds  for  putting  (d)  Say.  Rep.  G3.     Bac.  Abr. 

off  a  trial,  ia  civil  cases,  which  Trial,  IS. 

seem  analogous,  see  Tidd's  Prac.  (e)  Cow  p.  339,  340.     1  Leach, 

tJth  edit.  831  to  834.  125. 

(6)   1  Bla.  Rep.  4,  5,  G ;   but  (/)  1  Leach,  430,  n.  a. 

see  Lord  Kenyou's  observations  (V/)  I  Dow.&Rv.  150. 

on  this  case,  Peake's  Rep.  97,  8.  (//)  Bac.  Abr.  Trial,  II.     Fos- 

(c)    4  T.  R.    285.       1    Burr,  ter,  2. 
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PirrriNG  OFF  notice  of  trial  was  given,  it  seems  the  court  will  not  grant  tie 
application  on  account  of  any  subsequent  absence  (a).  And 
where  the  %vitnesses  are  in  a  foreign  country,  and  not  likely  shortly 
to  come  hither,  the  court  have  refused  to  allow  it  (6);  though 
as  the  witnesses  may  be  examined  on  interrogatories  sent  out 
abroad,  it  should  seem  that  when  the  evidence  is  very  material,  the 
trial  may  be  delayed  till  such  examination  has  been  obtained  (c). 
And  in  prosecutions  for  a  misdemeanor,  committed  in  the  East 
or  West  Indies,  in  a  public  capacity,  the  defendant,  under  the 
31  Geo.  3.  c.  63.  and  42  Geo.  3.  c.  85,  is,  on  a  special  affidavit 
of  the  absence  of  material  evidence,  entitled,  in  the  discretion  of 
the  court  of  King's  Bench,  to  put  off  the  trial,  and  obtain  a  man- 
damus for  the  examination  of  the  witness  abroad,  and  the  pro- 
secutor may  obtain  such  mandamus,  and  delay  as  a  matter  of 
course  (d).  But  when  the  defendant  has  been  guilty  of  laches  or 
delay,  the  court  will  refuse  to  put  off  the  trial  (e),  or  at  least  will 
impose  terms  upon  him,  as  that  he  shall  consent  to  examine  upon 
interrogatories  a  material  witness  for  the  crown  (f).  In  civil 
cases,  where  the  defendant  has  pleaded  in  abatement,  a  strong 
case  must  be  made  out,  to  induce  the  court  to  put  off  the  trial  (g). 
And  it  is  the  constant  practice  of  the  Old  Bailey,  not  to  put  off 
trials  on  account  of  tl»e  absence  of  witnesses  to  character,  lest 
there  should  be  a  failure  in  that  prompt  execution  of  justice,  so 
necessary  to  the  intimidation  of  offenders  (h). 

Before  any  application  can  be  made  to  postpone  the  trial, 
notice  must  be  given  to  the  opposite  party,  in  order  that  he  may 
attend  and  oppose  it ;  and  in  the  King's  Bench,  a  rule  nisi  must 
be  obtained  (?).  Upon  this  an  affidavit  must  be  made,  stating  the 
names  and  places  of  abode  of  the  absent  witnesses,  and  that  they 


(a)  Barnes,  442.     Bac.  Abr.  (d)  8  East,  31. 

Trial,  M.  {e)  1  Bla.  Rep.  514.     Tidd's 

(b)  3  Burr.  1514,  15.     1  Bla.  Prac.  8tli  edit.  831. 
Rep.  olO.     8  East,  37.  (/)  2  M.  ik  S.  G02. 

(c)  2  M.  &  S.  G02.  1  Bla.  Rep.  (.7)  2  Chit.  Rep.  5. 
512.     ,Sed  qwn-e,   if  the   court  (/t)  8  East.  34. 

will  put  oil'  llie  trial   vnfil  the  (i)  Cro.  C.  C.  22.     Sec  form, 

witnesses  are  examined,  but  only  Cro.  C.  C.   299.      Tidd's   App. 

to  a  definite  period,  1  Chit.  Rep.  312.     Post,  last  vol. 
685. 
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are   material   to   the  prosecution    or   defence  (a).     Affidavits    in    Putting  off 

,       .         .  .  ,  TRIAL. 

corroboration  may  be  liled  (6).     It  is,  in  general,  necessary  in  the 
affidavit  of  the  absence  of  a  material  witness,   to  state  at  what 
time  his  return  may  be  expected  (c) ;  but  this  may  be,  in  some 
cases,  dispensed  with  ;  as  if  he  is  on  board  a  ship  in  his  majesty's 
service,  in  which  case  the  party  making  the  affidavit  cannot  swear 
this,  because  he  is  ignorant  of  the  instructions  given  to  the  com- 
mander {d).     And  it  seems,  that  an  affidavit,  stating  the  witness  is 
not  expected  to  return  till  a  particular  day,  is  sufficient,  it  being 
an  implied  assertion,  that  he  is  expected  at  that  time  (e).     And  in 
civil  cases,  it  is  not  necessary  to  mention  in  the  affidavit  the  name 
of  the  witness  (f).     It  is  also  said  to  be  necessary  for  the  oath  to 
be  positive,  that  the  witness  absent  is  material,   and   not  merely 
that  the  deponent  believes  him  to  be  so ;  for  nothing  is  more  easy 
than  generally  to  swear  to  a  belief  of  this  description  (g).     In 
some  cases,  the  sources  of  the  proposed  required  evidence  should 
be  stated  with  punctuality  (/?).     When   there  is  no  cause  for  sus- 
picion of  mere  desire  to  delay,  it  will  be  sufficient  generally  to 
swear  that  the  absent  party  is  a  material  witness,  without  whose 
evidence   the   party  cannot  safely  proceed   to    trial  ;    that   he  has 
endeavoured,  without  effect,  to  serve  him  with  a  subpoena  ;  and 
that  there  is  a  reasonable  ground    to  expect  his   future  attend- 
ance (i).     And  the  affidavit  should  also   state   the  notice  to  the 
opposite  party,  and  the  service  of  it  upon  him.     But  if  there  is 
any  cause  of  suspicion,  the  court  will  require  the  circumstances  to 
be  specifically  stated,  on  which  the  application  is  grounded ;  that 
the  party  absent  is  a  material  witness  ;  that  the  applicant  has  used 
all  his  exertions   to   procure  his  attendance  ;  and  that  there   is  a 
reasonable  expectation  of  his  being  able  to  attend  at  the  time  to 
which    the    trial    is    proposed   to    be   deferred  (k).     It   must,   in 


(a)   See   form,    post,  last  vol.  ((/)   1  Bla.    Rep.   514.     Bac. 

8  East,  35,  6.  33.     Fost.  2.  Abr.  Trial,  H. ;  but  see  Peake's 

(6)  1  Kenyon's  Rep.  356.  Rep.  97,  8. 

(c)  I  Bla.    Rep.   514.      Bac.  (A)  4  Dow.  &  Ry.  830. 

Abr.  Trial,  H.  (i)  3  Burr.  1613.     8  East,  37. 

(d)  I  Barnard,  39.    Bac.  Abr.  Bac.  Abr.  Trial,  H.  Tidd's  Prac. 
Trial,  H.  834. 

(c)  I  Chit.  Rep.  730,  n.  2  Chit.  (k)    1  Bla.    Rep.    43G.    514. 

Rep.  411,  S.C.  8  East,  31.  37.     3  Burr,  1514. 

(/)  2  Uow.  &  Ry.  420.     4  D.  Bac.  Abr.  Trial,  H.     Tidd,  783, 

&:  Ry.  832,  notes.  784. 

H  Fl2 


493  « 


CHAPTER   XII. 


Putting  OFF  general,  be  made  by  the  party  applying  (a) ;  though,  in  sofiie 
cases,  his  attorney  {b),  or  a  third  person,  have  been  allowed  to  do 
it  in  his  stead,  as  if  he  be  abroad,  or  unable  to  appear  (c).  It 
should  regularly  be  made  two   days  at  least  before  the  intended 

[  494  ]  trial  {(1) ;  but  when  the  necessity  of  the  witness  was  not  known 
until  afterwards,  it  may  be  applied  for  at  a  nearer  period  (e). 
\\  hen  the  motion  is  granted,  it  is  seldom  for  more  than  the 
next  term  or  the  ensuing  assizes  (f).  But,  upon  the  par- 
ticular circumstances  of  the  case,  the  court  will  make  a  rule  for 
putting  off  the  trial  of  an  issue  to  a  more  distant  time  of 
decision  (g).  When  the  application  is  thus  delayed  till  the  trial  is 
called  on,  a  motion  must  be  made  by  counsel,  and  the  prosecutor 
will  be  entitled  to  tlie  costs  of  the  day  upon  the  delay  being 
conceded  (//). 

Where  a  party  bound  to  appear  is  so  ill  that  his  life  would  be 
endangered  by  his  removal,  an  affidavit  should  be  made,  by  his 
medical  attendant,  to  prevent  his  recognizance  from  being 
estreated  (?'). 


TRIAL, 


Place  of  We  have  already  sufficiently  considered  the  countu  in  which  the 

defendant  is  to  be  tried,  in  our  observations  on  the  venue  (A). 
When  an  indictment  or  presentment  has  been  removed  into  the 
King's  Bench  or  was  instituted  there,  that  court  has  a  general 
jurisdiction  to  direct  the  trial  to  take  place  in  a  county  different 
from  that  where  the  ofience  was  committed,  when  it  shall  be  made 
appear  to  them  that  an  in)partial  trial  cannot  be  had  in  the  latter 
county  (/) ;  and  where  the  ollt'ence  was  committed  in  a  city  or 
town,   which    is  a  county  of  itself,  the  court  before  whom  the 


(a)  Barnes,  437.     Bac.  Abr.  (  f)  Bac.  Abr.  Trial,  H. 

Trial,  H.  {q)  Bac.  Abr.  Trial,  H. 

{b)  Peakc,  N.  P.  1)7.     Tidd,  (h)  1  Esp.  Rep.   125.     Tidd, 

834,  8th  edit.  8th  edit.  818,  &c. 

(c)   Barnes,  448.     ]Jac.  Abr.  (J.)  Toone,  7.     See   foriu,  id. 

Trial,  H.    Tidd,  834.  ibid.     Post,  last  vol. 

{d)  Barnes,  437.  442.  444.  {k)  Ante,  177,  &c. 

(e)  Barnes,  4.52.  Peake,  N.  P.  (Z)   Ante,   201.    371    to    373. 

97.      1    Ksp.    Rep.    125.      Bac.  4  East,  210,  11.     7  T.  R.  735. 

Abr.  Trial,  IJ.  «  T.  R.  195.     1  Bla.  Rep.  378. 
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indictment  is  depending  is  empowered  by  statute  to  direct  the  Place  of 
removal  of  the  prisoner,  and  to  order  the  issue  to  be  tried  in  the 
county  at  large,  for  a  more  free  and  impartial  decision  (a).  From 
this  regulation,  however,  London  and  Westminster,  Bristol, 
Chester,  Exeter,  and  tlie  borough  of  Southwark,  are  expressly 
exempted.  Yet  upon  a  suggestion  that  an  impartial  trial  cannot  [  495  ] 
be  had  in  the  county  of  the  city  of  Chester,  the  court  will  award 
a  trial  to  be  had  in  the  adjoining  county  palatine  (b).  In  this 
case,  the  same  venue  remains  in  the  indictment,  and  the  place 
where  the  inquiry  is  actually  instituted  is  the  only  deviation  from 
the  ordinary  course  of  proceedings  (c)  ;  and  it  is  necessary  for  the 
prosecutor  to  prove  that  the  offence  was  committed  in  the  district 
from  which  the  indictment  and  proceedings  were  removed  (</). 
Very  strong  evidence  of  partiality  will  be  required,  in  order  to 
induce  the  court  to  listen  to  the  application  for  the  removal  (e) ; 
and  we  have  already  seen  when  and  on  what  grounds  the  appli- 
cation for  a  certiorari  will  be  granted  if). 

The  practical  mode  of  obtaining  this  change  in  the  place  of 
trial,  when  it  is  absolutely  necessary,  independently  of  the  statute 
before  mentioned  (g),  is  to  procure  an  affidavit  of  the  circum- 
stances and  grounds  on  which  it  is  insisted  that  the  place  of  trial 
should  be  changed  ;  and  then  for  counsel  to  move  the  court  for  a 
rule  to  show  cause  why  the  suggestion  of  partiality  should  not  be 
entered  on  the  roll  with  a  nient  dedire,  in  order  to  have  the  trial 
in  the  adjoining  county  (//).  If  the  court  make  the  rule  abso- 
lute (i),  a  suggestion  is  entered  on  the  roll  (k),  which  need  not 
state  the  facts  upon  which  the  inference  is  made  that  a  fair  trial 
cannot  be  had  (/),  which  is  not  traversable  ;  and,  therefore,  cause 


(a)  38  Geo.  3.  c.  52.  51  Geo.  3.  (A)  7  T.  R.  735.  1  T.  R.  363. 
c.  100.  1  Bla.  Rep.  379.     3  Burr.  1333. 

(b)  7  T.  R.  735.  6  T.  R.  195.  Tidd,  8th  edit.  780.  See  form 
1  Bla.  Rep.  378  ;  and  see  3  B.  &  of  rule  to  show  cause,  3  Burr. 
A.  448.  1330.     Post,  last  vol. 

(c)  I  Bla.  Rep.  379.  3  Burr.  {i)  See  form  of  rule,  post,  last 
1333.  vol. 

(rf)  9  East,  296.  (k)  Form  of  suggestion,  Tidd, 

(e)  3  Burr.  1333.    1  Bla.  Rep.  Appendix,  286.     Post,  last  vol. 

•379.  1  T.  R.  363. 

(/)  Ante,  378  to  380.  (/)  3  B.  &  A.  448. 
{</)  Supra,  note  (a). 
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PrACE  OF  must  be  shown  that  it  is  necessary,  before  the  court  will  permit 
it  to  be  entered  (a).  And  it  is  necessary  to  give  a  copy  of  it  to 
the  adverse  party,  and  allow  him  a  reasonable  time  to  consider 
and  oppose  it,  before  the  entry  is  made  of  the  nient  dedire  {b) ; 
and  if  the  removal  be  from  the  city  of  Chester,  the  record  will 

[  496  J  be  sent  down  by  mittimus,  to  be  tried  in  the  county  palatine  of 
Chester  (c).  But  when  the  oflfence  was  committed  in  Wales,  it 
seems,  by  several  statutes,  to  be  a  matter  of  right  to  have  the 
issue  tried  in  the  next  adjoining  county  of  England,  to  which  the 
proceedings  may  be  removed  by  certiorari  {d) ;  and  these  provi- 
sions relate  also  to  felonies  subsequently  created  (e). 

When  either  the  prosecutor  or  the  defendant  applies  to  the 
court  of  oyer  and  terminer  and  gaol  delivery,  to  change  the  place 
of  trial,  under  the  before-mentioned  statute,  38  Geo.  3.  c.  52,  he 
must  enter  into  a  recognizance,  in  the  sum  of  ^£'40,  to  pay  all  the 
extra  costs  arising  from  the  removal,  in  case  the  court  should  so 
award  (f).  But  this  regulation  does  not  apply  to  indictments  re- 
moved into  the  King's  Bench  by  certiorari,  and  sent  down  from 
thence  to  be  tried  in  the  county  adjoining  to  that  iu  which  the 
offence  was  committed ;  or  to  cases  where  a  trial  is  directed  to 
take  place  in  a  different  county,  by  the  common-law  jurisdiction 
of  the  court  of  King's  Bench  (g).  When  that  is  the  case,  as 
well  as  when  the  issue  is  on  an  indictment  removed  by  certiorari, 
and  on  a  criminal  information,  the  place  of  trial  is  on  the  civil 
side  of  the  hall,  by  virtue  of  the  writ  of  nisi  prius  (h). 

The  statute  of  19  Geo.  3.  c.  74.  s.  70  («),  reciting,  that  the 
courts  of  assize,  nisi  prius,  oyer  and  tern)iner,  and  gaol  delivery, 
for  several  counties  at  large,  were  often  held  in  or  near  cities  or 


(o)  3  Burr.  1333.     I  Bla.  Rep.  (/)    38  Geo.  3.    c.  52.    s.  12. 

379.  See  form  of  recognizance,  post, 

(h)  1  Stra.  235.     10  Mod.  101).  last  vol. 

Tidd,  »th  edit.  782.  (g)  4  East,  20n.    1  Smith,  31. 

(c)   7  T.  K.  73«.     Tidd,  0th  Tidd,  «th  edit.  781,  n.  a. 

edit,  780.     Form   of  niittiiuus,  (/t)  5  T.  li.  G28.    4  Bla.  Com. 

post,  last  vol.  3G5,  n.  b. 

(</;2«ilen.8.  0.4.   2GHcn.O,  (/)    Made    perpetual    by   the 

c.  6.      34  »>v;  35  lien.  8.    c.  2'J.  30  Geo.  3,  c.  46.     Burn,  J.  As- 

8  Mod.  13{;.     1  Stra.  533.  sizes. 

(e)  3  Caiupb.  78. 
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towns  that  are  counties  of  themselves,  and  at  the  same  time  with        Place  op 

1  n     t  •   •  1  ,      1  •  •  r  TRIAL. 

the  courts  oi  those  cities  and  towns,  and  tliat  inconveniences  ire- 
quently  arose  in  transacting  the  business  of  the  several  courts, 
because  the  lodgings  of  the  judges  were  situated  either  only  in 
the  county  at  large,  or  only  in  the  county  of  the  city  or  town, 
enacts,  that  whenever  the  courts  for  any  county  at  large  are  held  [  497  ] 
in  or  near  any  city  or  town,  which  is  also  a  county  of  itself,  with 
the  like  courts  for  the  city  or  town,  the  lodgings  of  the  judges 
shall  be  construed  and  taken  to  be  situated  both  within  the  county 
at  large,  and  also  within  the  county  of  the  city  or  town  for  trans- 
acting the  business  of  the  assizes  for  the  county  at  large,  and  for 
the  county  of  the  city  or  town,  during  the  lime  that  the  judges 
continue  therein,  for  the  execution  of  their  several  commissions- 


In  a  case  of  an  information  for  a  misdemeanor,  the  court  granted  Of  a  tkiai, 
a  trial  at  bar,  at  the  request  of  the  defendant,  because  the  con- 
sequences of  conviction  would  be  serious,  as  the  loss  of  a  valuable 
office  (g)  ;  so  if  there  be  vexatious  delay  on  the  part  of  the  pro- 
secutor (6);  and  where  a  person  of  good  character  was  appre- 
hended by  a  hundred  for  a  robbery,  and  there  was  reason  to 
suspect  that  the  prosecution  would  be  carried  on  with  great 
rigour,  in  order  to  discharge  the  place  by  convicting  him,  the 
court  were  disposed  to  grant  a  trial  at  bar  (c).  But  it  will  not, 
in  general,  be  allowed  on  the  application  of  the  attorney-general, 
unless  the  prosecution  be  really  carried  on  at  the  instance  of  the 
crown  (d) ;  though  it  has  been  said,  that  the  attorney-general  has 
the  power  of  so  doing,  when  he  files  an  information  ex  officio  (e). 
And,  in  a  capital  case,  the  court  will  not  appoint  a  trial  at  bar, 
unless  the  defendant  be  present  (f) ;  and  the  court,  the  same  as 
in  civil  cases,  is  extremely  unwilling  to  grant  a  trial  at  bar,  except 
in  cases  where  it  appears  to  be  absolutely  necessary  (g).     In  all 


(a)    1   Stra.   52.  Bac.   Abr.      Bac.  Abr.  E.  Trial. 

Trial,  E.  (e)  1  Stra.  644. 

(6)  2  East,  209.  {/)  2  Stra.  824. 

(c)  12  Mod.  331.  Bac.  Abr.         (cj)   Tidd's   Prac.     8th   edit. 

Trial,  E.  80«,  7. 

((0  2  Stra.  810.  1  Vent.  74. 

*  See  Bac.  Abr.  Trial,  E.    Tidd's  Prac.  '606,  Gth  edit.    4  Bla.  Com.  350. 
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Of  a  trial  cases  of  trials  at  bar,  where  a  certain  time  is  limited  for  the  trial, 
if  at  the  day  there  is  a  defectus  juratorum,  on  which  the  trial  is 
adjourned,  there  is  no  fresh  application  for  a  trial  at  bar,  but 
a  decern  tales  is  awarded,  and  the  trial  is  had  upon  the  old 
rule  (fl). 


Of  reuianets.  When   on  the  trial  of  an  indictment  for  a  misdemeanor,  the 

prosecutor  obtains  a  special  jury,  and  only  a  part  of  them  appear, 
and  both  parties  refuse  to  pray  a  tales,  though  a  warrant  for  a 
tales  has  been  delivered  to  them,  the  prosecution  is  made  a 
remand  pro  defectu  juratorum  (6).  On  this  occasion,  the  de- 
fendant is  not  liable  to  pay  costs  for  not  proceeding  to  trial, 
because  he  did  every  thing  to  enable  the  prosecutor  to  try  the 
issue  (c). 


Ofcoinproniise*.       It  is  not  unusual  at  the  quarter  sessions,  before  the  trial,  where 
the  offence   more   immediately  affects  some  individual,   and   par- 
takes of  the  nature  of  a  civil  injury,  for"  the  parties  to  agree,  and 
'  the  prosecutor  to  give  a  written  acknowledgment  that  he  is  satis- 

fied, upon  proof  of  which  the  court  will  discharge  the  recog- 
nizance of  the  defendant  (d)  ;  but  all  this  should  be  done  under 
the  eye  of  the  court  (e).  This  practice,  as  well  as  the  suffering 
the  defendant  to  talk  with  the  prosecutor  after  verdict,  has  been 
censured,  as  inconvenient  and  dangerous  (y) ;  because  public 
justice  is  thus  turned  into  a  process  for  private  remuneration,  and 
the  rules  of  evidence  are  subverted  ;  and,  in  general,  a  court  of 
sessions  cannot  refer  matter,  to  be  determined  by  another,  or  dele- 
gate their  authority  (g).  It  is,  however,  said  to  be  the  practice  of 
the  Middlesex  sessions  {h) ;  and  may  possibly  be,  in  some  cases, 
equitable  {i).     And  the  court,  upon  motion  for  a  criminal  infor- 


(a)  r>  T.  R.  457,  8.  (/)  4  Bla.  Com.  363.   Ante,  8. 

(/y)  2  8tra.  937.  3  P.nrr.  1G94.  ((/)  Bac.    Abr.    Arbitrament, 

(<■)  2Stra.J)37.   3  Burr.  1694.  A. 

(d)  Cro.  C.  C.  21.  (/t)  Cro.  C.  C.  20. 

{<■)  Bex  I?.  Hant,  reported  in  («)  Dick.  Scss.  156.     11  East, 

Kyd,  on  Awards,  p.  64.  46. 

*  See  ante,  7,  8,  430,  as  to  coinproniises. 
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mation,  will,  if  they  regard  it  as  a  sufficient  punishment,  discharge  Of 

II  r      1  111-  r      ^L  1  COMPROMISE. 

the  rule  on  payment  ot  the  costs,  and  dechne  any  turther  proceed- 
ings (a).  And,  after  conviction  on  an  indictment  for  an  assault, 
it  is  sometimes  referred  to  the  coroner  and  attorney,  if  the  par- 
ties consent,  and  he  generally  awards  costs  and  satisfaction  {b). 
Where  a  court  of  sessions  referred  an  indictment  for  an  assault 
to  an  arbitrator,  and  empowered  him  to  settle  all  costs  incident  to 
the  indictment,  and  subsequent  proceedings  thereon,  it  was  said 
the  arbitrator  did  not  exceed  his  authority  by  awarding  the  pre- 
vious, as  well  as  subsequent,  costs  (c). 

When  the  party  who  has  given  notice  of  trial  is  not  ready  to  of  withdrawing 
proceed  to  trial  of  an  indictment  or  information  for  a  misde-  noV proceeding 
meanor,  at   the  time  appointed,  in   the  notice   of  trial,  he  may  ^^  trial, 
withdraw  the  record,  but  then  he  must  pay  the  costs  to  the  other 
party,  unless  he  countermand  his  notice  of  trial  in  time,  to  pre- 
vent  any  extra   expenses  (d).      In   the  King's  Bench,   when    the 
defendant  has  brought  the  prosecutor  to  trial,  the  record  cannot 
be  withdrawn  on  the  part  of  the  prosecutor ;  but  if  the  prose- 
cutor be  not  prepared  to  produce  evidence,  the  defendant  must 
be  acquitted  (e).      And  we  have  seen,  that  where  there  are  two 
indictments  entered  for  trial,  to  be  tried  by  special  juries,  they 
must  be  tried  in  the  order  they  stand  in  the  list ;  and  the  prose- 
cutor cannot,  by  withdrawing  the  first  record,  reverse  the  order 
of  trial  (/). 


(«)  Dougl.  314.  270.     Tidd,  8th  edit.  817,  8. 
(6)  See  post.  (e)  Per  Ld.  Ellenborough,  in 

(c)  1  J.  B.  Moore,  120.  Rex  v.  Smith,  Sittings  at  West- 

\d)  1  Salk.  193.     1  Stra.  33.  minster,  10th  July,  1816. 
2$tra.874.  Comb.  225.   8  East,  (/)  1  Stark.  C.  N.  P.  63. 
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OF  THE  JURY'' —JURY  PROCESS- PROCEEDINGS 
ON  TRIAL  —  CHALLENGES  —  AND  SWEARING 
JURY. 

1  HE  trial  by  jury,  to  the  consideration  of  which  we  are  now 
arrived,  is  to  be  traced,  in  its  ruder  elements,  to  the  earliest 
periods,  though  probably  modified  and  improved  by  the  Saxon 
princes  (a).  It  is  not,  however,  necessary  here,  either  to  inquire 
ijjto  its  history,  or  to  enlarge  upon  its  benefits  ;  but  to  consider  its 
actual  nature,  and  the  modes  by  which  it  is  administered.  For 
this  purpose,  we  v\iil  examine  from  what  county  the  jury  must  be 
chosen,  into  what  court  returned,  what  qualifications  they  must 
possess,  what  number  must  be  sworn,  by  what  process  they  are  to 
he  convened,  v^hat  liabilities  they  incur,  and  what  indemnities  they 
enjoy,  as  well  as  special  juries,  how  they  are  to  be  impanelled, 
[501  ]  when  they  may  be  challenged,  and  in  what  way  they  must  be 
sworn  to  try  tlie  issue  between  the  crown  and  the  prisoner. 

From  what  place        We  have    already  considered    the    locality  of   trial   required   at 
coim.  conjmon  law,  and  tlie  various  modifications  that  rule  has  received 

by  statutable  provisions  {b).  We  have  seen  the  necessity  which 
originally  existed  for  summoning  the  jury  from  the  very  ville  or 
place  where  the  oifence  was  committed,  and  the  right  of  chal- 
lenging  for  want    of  hundredors  (c)  ;  but  now,  by  the  G  Geo.  4. 

(a)    3    ]Jla.    Com.    349,    350.  2  T.  R.  240.     2  Hale,  163.  272, 

4  IJla.  Com.  349,  350.  273.  Doc.  &  Stud.  24.  3Campb. 

(6)  Ante,  177  to  202,  as  to  the  77.     See  an  instance  of  such  a 

venue.  challenge,  A.  D.  1724.     8  Mod. 

(c)Ante,  i:7.     Co.  Lit.  125.  240.     1  Stra.  593. 
a.  &  b.  n.  1.     G  Co.  Rep.  11,  b. 

*  As  to  this  subject  in  general,  sec  Erskine's  Speeches,  vol.  i.  264  to  364. 
Tr.  per  Pais,  t  3  to  9-  Co.  Lit.  1.^6  to  15'.).  3  Bla.  Com.  349  to  366.  4  Ula. 
Com.  319  to  3o5.  '2  Hale,  Mb'J  to  ^67.  llawk.  b.  '-'.  c.  40,  41,  4'^.  Bac.  Abr. 
Juries.     Dalt,  J.  c.  186,     13iiru,  J.  Jurors.     Williauis,  J.  Jurors. 
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c.  50.  s.  13,  the  jury  are  to  come  from  the  body  of  the  county,      From  what 

J  ,•  I  J         1  .•         I  •         il  .J     I'LACE  THE  JUIIY 

and  not  irom  any  hundred,  or  particular  venue  in  tlie  county,  and      j^j^g^  come. 

the  want  of  hundredors  is  no  longer  a  cause  of  challenge.     As 

we  have  already  considered  the  material  points    relating   to    the 

place  from  which  the  jury  are  to  come,  in  our  observations  on 

the  venue,  it  will    be  sufficient  to  refer  the  reader  to  that  part  of 

the  chapter  on  indictments  {a). 

At  common  law,  the  jurors  are  returnable  only  into  the  court  iiuo  what  court 
in  which  the  prosecution  is  depending  (b).     But  since  the  statute  tmncd." 
Westminster  the  Second  (c),  an  issue  joined  in  the  King's  Bench, 
whether   for  treason   or    felony,    or  any  other   crime    of  inferior 
degree,  committed  in  a  different   county  from  that  in  which  the 
court  sits,  may  be  tried  in  the  proper  county  by  writ  of  nisi  prius, 
in  pursuance   of  the   statute  (d).     As,   however,   the   king  is  not 
expressly  named  in  this  provision,  he  cannot  be  bound  by  it  with-      [     502     j 
out  his  own  consent,  and  therefore  a  trial   at  nisi  prius  cannot, 
when  the  prosecution  is  actually  on   the  part  of  the  crown,  regu- 
larly be  awarded  without  special  warrant,  or  the   consent  of  his 
majesty's  attorney-general  (e).     When  it  is  duly  granted,  the  jury 
are,  of  course,  returned  to  the  assizes,  to  which  the  proceedings 
are  remitted. 

The  qualifications  of  petty  jurors  on  the  trial,  are  now  clearly  The  qnalifioa- 
pointed    out  by  the  6  Geo.  4.  c.  50.  s.  1.   and    all    the    difficult  and  exemptions 
questions  that  have  arisen  on  the  subject  are  therefore  set  at  rest.  ^''''"'  serving. 
The  2d   and   3d   sections    shew  who    are    exempted    from    the 
office.     As  these  provisions  have  been  already  recited  at  length, 
it  will  suffice  merely  to  refer  to  them  (f). 

The  jurors  returned  must  be  from  the  jurors'-book  for  the 
current  year,  if  indeed  there  be  such  book ;  if  there  be  not, 
then  from  the  book  for  the  preceding  year  (g). 


(a)  Ante,  177  to  202.  not,  it  seems,  alTcct  this  practice. 

(6)  Hawk.  b.  2.  c.  42.  s.  1.  See  the  20th  section  of  the  act. 

(c)  13  Edw.  1.  0.  30.  (t)    Hawk.    b.  2.  c.  42.    s.  3. 

(r/)  2  Inst.  423,  4.     Cro.  Car.  Ante,  487,  8. 
34B,   i).     4    Inst.    1«0.      4  Co.  (/)  Ante, 308.  308, a.  308, b. 

llcp.  43,  b.     Hawk.  b.  2.  c.  42.  (<j)  «  Ceo.  4.  c.  50.  s.  14. 

s.  2.    The  0  Geo.  4.  c.  50,  does 


503 


CHAPTER   XIII. 


Qualifications       By  the  4'2d  section  of  the  act,  no  man  shall  be  returned  as  a 
^^  A^N)""^'      juior,  to  serve  at  any  session  of  nisi  prius,   or  of  gaol  delivery,  in 
EXEMPTIONS.     j|,g  county  of  Middlesex,  who  has  served  as  a  juror  at  either  of 
such  sessions,  in  the  said  county,  in  either  of  the  two  terms,  or 
vacations,  next  immediately  preceding,  and  has  the  sheriff's    cer- 
tificate of  having  so  served  ;  and  no  man  shall  be  returned  as  a 
juror,  to  serve  on  trials  before  any  court  of  assize,  nisi  prius,  oyer 
and  terminer,  or  gaol  delivery,  or  any  of  the   said  courts  of  the 
three  counties  palatine,  or  the  said  great  sessions,  who  has  served 
as  a  juror  at  any  of  such  courts,  within  one  year  before,  in  Wales, 
or  in  the  counties  of  Hereford,  Cambridge,  Huntingdon,  or  Rut- 
land, or  four  years  before  in  the  county  of  York,  or  two  years 
before    in  any  other  county,   and  has   the   sheriff's   certificate   of 
having  so  served  ;  and  no  man  shall  be  returned  to  serve  upon  any 
grand  jury,    or   petty  jury,   at  any  sessions  of   the    peace    to  be 
holden  for  any  county,  riding,  or  division,  in  England  or  Wales, 
who  has  served  as  a  juror  at  any  such  session  within  one  year 
before,   in  Wales,   or    in   the   counties  of   Hereford,   Cambridge, 
Huntingdon,  or  Rutland,  or  two  years  before  in  any  other  county, 
and  has  the  certificate  of   the   clerk  of  the   peace  of  having  so 
served  ;    and  if  any  sheriff,  or  other  minister,  shall  wilfully  trans- 
gress in  any  of  the  cases  aforesaid,  the  court  may,  and  is  hereby 
required,  on  examination  and  proof  of   every  such  offence,  in  a 
summary  way,  to  set  such  tine  upon  every  such  offender  as  the 
court  shall  think  meet.     Provided  that  nothing  herein  contained 
shall  extend  to  grand  jurors  at  the  assizes,  or  great  sessions,  or  to 
special  jurors. 

By  the  48th  section,  every  justice  of  the  peace  is  exempt 
from  serving  at  any  sessions  of  the  peace,  for  the  jurisdiction  of 
which  he  is  justice;  and  by  the  49th  section,  the  inhabitants  of 
the  city  and  liberty  of  Westminster  are  exempt  from  serving 
at  the  sessions  for  the  county. 


By  the  43d  section,  no  money  shall  be  taken  to  excuse  persons 
from  serving ;  and  none  are  to  be  summoned  but  those  named 
in  the  warrant  to  summon. 

Juries  for  liber-         By  the  50th  section  of  the  act  it  is  enacted,  that  the  qualifica- 

ties,  cities,  \f.    J-        thereinbefore   required    for  iurors,   and    the   regulations   for 

and  city  ol  Loii-  *  j  ^  « 

don. 
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procuring   lists   of    persons   liable    to  serve  on  juries,  shall  not  Juries 

,  ,  .  ...  ...  r  I  •  -  rOR  LIBERTIES, 

extend  to   the  jurors  or  juries  m  any  liberty,   iranchises,   cities,       cities,  &c. 
boroughs,  or  towns  corporate,  not  being  counties,  or  m  any  cities,         london. 
boroughs,  or   towns,   being   counties   of  themselves,  which  shall 
respectively  possess    any  jurisdiction,  civil  or  criminal;  but  that 
in  all  such  places  the  sheriffs,  bailiffs,  or  other  ministers,  having 
the  return   of  juries,  shall   prepare  their   panels    in    the    manner 
heretofore  accustomed  :    Provided  always,  that  no  man  shall  be 
impanelled  or  returned  by  the  sheriffs  of  the  city  of  London,  as  a 
juror,  to  try  any  issue  joined  in  his  majesty's  courts  of  record  at 
Westminster,  or  to  serve  on  any  jury  at  the  sessions  of  oyer  and 
terminer,  gaol  delivery,  or  sessions  of  the  peace,  to  be  held  for 
the  said  city,  who  shall  not  be  a  householder,  or  the  occupier  of 
a  shop,  warehouse,  counting-house,  chambers,   or  office,  for  the 
purpose  of  trade  or  commerce,  within  the  said  city,  and   have 
lands,  tenements,  or  personal  estate,  of  the  value  of  one  hundred 
pounds ;  and  that  the  lists  of  men,  resident  in  each  ward  of  the 
city  of  London,  who  shall  be  so   qualified  as  herein  mentioned, 
shall  be  made   out,  with  the  proper  quality  or  addition,  and   the 
place  of  abode  of  each  man,  by  the  parties  who  have  heretofore 
been  used  and  accustomed  in  each  ward  to  make  out  the  same 
respectively ;    and    that    such    shop,    warehouse,    counting-house, 
chambers,  or  office  as  aforesaid,  shall,   for  the  purposes  of  this 
act,  be  respectively  deemed  and  taken  to  be  the  place  of  abode  of 
every  occupier    thereof:     Provided   also,    that   no   man    shall    be 
impanelled,  or  returned  to  serve  on  any  jury,  for  the  trial  of  any 
capital  offence  in   any  county,  city,   or   place,  who  shall   not  be 
qualified    to   serve   as    a  juror   in    civil  causes,  within   the  same 
county,  city,  or   place  ;    and  the    same  matter  and   cause   being 
alleged,    by  way  of  challenge,   and    so  found,    shall   be   admitted 
and  taken   as  a  principal   challenge  :    and    the    person  so    chal- 
lenged shall  and  may  be  examined  on  oath,  of  the  truth  of  the 
said  matter. 

The  petit  jury,  when  sworn,  must  consist  precisely  of  twelve,       [     505     ] 
and  is  never  to  be  either  more  or  less  on  the  trial  of  the  general  ^f  thrjul'ors.^*^ 
issue  (a),  and  this  fact  it  is  necessary  to  insert  upon  the  record  {b). 


(a)  2  Hale,  16J.     Bac.  Abr.      Williams,  J.  Juries,  IV. 
Juries,  A.    Burn,  J.  Jurors,  III.  (6)  2  Bla.  Rep.  IVJ. 
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NiJiuBBROFTiiK  Tf,  therefore,  the  number  returned  be  less  than  twelve,  any  ver- 
dict must  be  ineffectual,  and  the  judgment  will  be  reversed  for 
error  (a).  But  if  more  than  twelve  be  accidentally  sworn,  it 
will  not  vitiate  the  proceedings,  though  it  is  an  irregularity  to 
be  avoided  (/>). 


[     506     ] 


The  venire  facias,  therefore,  to  the  sheriff,  at  common  law,  was 
to  return  only  twelve  to  serve  on  the  petit  jury  (c).  And  now, 
by  6  Geo.  4.  c.  50.  s.  13,  the  writ  is  to  direct  the  sheriff  to  re- 
turn twelve.  Previously  to  this  act,  as  it  was  considered  there 
would  have  been  great  inconvenience  from  merely  summoning  the 
number  to  be  actually  employed,  and  the  full  jury  would  very 
seldom  be  assembled,  it  was  the  practice  for  the  sheriff  to  return 
twenty-four  on  the  panel  (d).  And  he  might,  at  any  time,  have 
returned  more  than  that  number ;  for  the  statute  of  Westminster 
the  Second,  which  limits  the  panel,  in  civil  cases,  to  twenty-four, 
does  not  extend  to  criminal  proceedings  (e).  And  if  he  return 
less  than  twenty-four,  and  twelve  appear,  and  are  sworn,  the  sub- 
sequent proceedings  will  not  be  invalid  (J').  But  now,  by  the 
G  Geo.  4.  c.  50,  s.  15,  upon  the  trial  of  issues  before  justices 
of  assize  or  nisi  prius,  the  sherifi'  is  always  to  return,  in  counties 
in  general,  a  number  not  less  than  forty-eight,  nor  more  than 
seventy-two,  unless  the  judge  or  judges  direct  a  greater  or  lesser 
number  to  be  returned  (g). 


For  the  expediting  of  trials,  by  the  6  Geo.  4.  c.  50.  s.  (22,  it 
is  provided,  that  judges  of  assize,  or  of  die  counties  palatme,  or 
of  great  sessions,  in  Wales,  may  direct  the   same  panel   for  the 


(a)  2  Hale,  IGI. 

(//)  2  Hale,  29G,  scmble. 

(c)  2  Hale,  263.  Co.  Lit. 
155,  a.     IJac.  Abr.  Juries,  B.  0*. 

(d)  Co.  Lit.  155,  a.  2  Halo, 
203.  Bac.  Abr.  Juries,  B.  «. 
Burn,  J.  Jurors,  HL 

(e)  Kel.  IG.  Bac.  Abr.  Juries, 
B.  6. 

(/)  Cro.  Car.  223.  Bac.  Abr. 
Juries,  B.  G. 

([/)  See  more  of  the  enact- 
ment,   and    mode   of   returning 


writ,  post,  51 G.  That  it  extends 
to  criminal  proceedings,  Hav.  k. 
1).  2.  c.  41.  s.  21.  Bac.  Abr. 
Juries,  b.  B.  Qnurc,  if  the  17th 
and  lath  sections  of  the  act  re- 
lating to  the  return  of  jurors  for 
trials  of  causes  in  counties  pa- 
latine and  in  Wales,  affect  cri- 
minal causes ;  if  so,  the  sj^nc 
number  as  above,  required  by 
s.  15,  are  necessary  to  be  re- 
turned. 
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criminal  and  civil  sides,  and  may  direct  two  sets  of  jurors  to  be  Number  of  the 
summoned,  one  to  attend  at  the  beginning  of  each  assizes,  and 
the  other  to  attend  the  residue  thereof,  to  serve  indiscriminately 
on  the  criminal  and  civil  side. 

The  kind  of  process  to  be  issued,  in  order  to  summon  a  jury,  Of  the  process  ty 
..^^  ,.  ,  -  ,  .     .  1     1        T      which  the  jury  is 

uitiers  according  to  the  court  rrom  whence   it  is   awarded.     In  convened,  and 

some  courts  there  must  be  a  particular  precept  to  the  sheriff,  or  ^eg^^n,,,"^  °n  the 

writ  of  venire  facias  ;  in  others  a  general  precept  will  suffice,  or  ^'st  instance,  be 

,  ,  re  awarded, 

the  whole  may  be  merely  a    command   to   tlie  sheriff,   to  return 

a  jury  ore  tenus. 

The  justices  of  gaol  delivery  are  of  the  latter  description,  and 
may  have  a  panel  returned  by  the  sheriff,  without  any  writ  to 
warrant  the  process  (a).  The  course  of  proceeding  by  these 
judges  was  thus  clearly  stated  by  Lord  Chief  Justice  Treby  (b)  : 
•^^  There  is,  antecedent  to  the  coming  of  the  justices,  a  general 
commandment  or  precept  (c),  made  in  writing,  to  the  sheriff,  by 
the  said  justices,  to  return  juries  against  their  coming,  for  the 
trying  of  all  and  singular  prisoners  in  their  gaol,  whether  they 
have  pleaded  before,  or  shall  after.  And  for  that  purpose  it 
requires  the  sheriff  to  summon  out  of  all  parts  of  his  county, 
whence  the  prisoners  come,  a  great  number  of  freeholders,  not 
akin  to  the  prisoners,  to  be  at  the  time  and  place  appointed  for 
holding  the  court.  The  sheriff,  by  virtue  of  this  general  previous 
precept,  summoneth  many  for  jurors,  and  prepares  divers  several  [  507  ] 
panels  of  their  names,  either  at  first  or  afterwards,  as  appears 
necessary,  and  returneth  and  delivereth  in  one  or  more  of  these 
panels  from  time  to  time,  as  the  court  does  need  and  call  for  any. 
This  we  know,  in  fact,  is  frequently  done,  where  the  sessions  of 
gaol  delivery  lasts  several  days,  and  there  is  occasion.  Though,  in 
supposition  of  law,  all  these  panels  are  returned,  and  the  trials 
thereupon    had    the  first  day  of   the   sessions,    and  in    law  it   is 


(a)  4  Harg.  St.  Tr.  742,  3,  4.  745,    See  also  Fost.  63,  4.    Cro. 

4  Inst.  164.     2  Jnst.  568.    Fost.  C.  C.  4.     Hawk.  b.  2.  c.  41.  s.  1. 

63,  4.     Cro.  Car.  315.     2  Hale,  Bac.  Abr,  Juries,   b.  1.      Hast. 

28.  261.  266.    Hawk.  b.  2.  c.  41.  Entr.  384,  5.     2  Hale,  410. 

s.  4.      Bac.   Abr.   Juries,    b.  1.  (c)  Sec  form  of  general  pre- 

Bac.  Abr.  Trial,  I.  cept,  Kast.  Entr.  384,  5.     Post, 

(/>)    4  Harg.  St.  Trial,   744,  last  vol. 
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Jury  process,   intended  to  be  but  that  one  day  only.     The  return  of  this  precept 
is  thus,  viz.  executio  istius  prcccepti  patet  in  quihiisdam  pannellis 
huic  pracepto  annexis,  and  the  panels  are  annexed;   and  there  are 
often  filed  here   divers   panels  upon  the  same  general  precepts  j 
though  sometimes  but  one.     These  panels  are  thus  delivered  into 
court,  and  a  jury  taken  out  of  them  as  there  is  occasion,  only 
upon  a  parol  award ;   that  is,  barely  the  court's  calling  for  the 
same,  without  writ  or  precept  in  writing,  or  giving  any  day  for  the 
doing  it.     For  this  proceeding  is  immediate,  for  the  speedy  de- 
livery of  the  prisoners ;  and  the  entry,  after  setting  forth  that  the 
prisoner,  being    arraigned,  pleads  not  guilty,  is    ideo   immediate 
veniat   inde  jurata   or  fiat   inde  jurata  (a).     And   this   court's 
being  instituted  for  the  speedy  delivery  of  prisoners,  and  warnings 
being  given  long  before  of  their  coming,  are  the  causes  why  it  has 
been  always    held,  without  doubt,  that  justices  of  gaol  delivery 
might  inquire  and  try  the  same  day.     If  it  fall  out,  that  by  reason 
of  defaults,  deaths,  or  challenges,  there  cannot  be  a  full  jury  had 
out  of  a  panel,  which  is  an  accident  that  the  cotut  cannot  know, 
till  they  have  gone  through  the  panel,  I  think  in  this  case  that  the 
panel  goes  for  nothing,  is  utterly  lost  and  void,  and  to  be  cast 
away,   or  cancelled  ;    for  it  does   not  answer  the   award   of  the 
[     508     ]      court,  which  was  to  have  a  jury  to  try  the  prisoner  presently.     It 
is   meant   an  effectual    panel,  that   should    afford   a   full  jury  of 
twelve   unexceptionable  men,    and  every  panel    that  comes  short 
in  this,  is  to  be  laid  aside,  as  a  void  thing  ;  and  then  the  court 
takes  and  makes  use  of  another  immediately,  which  may  not  be 
deficient,  whereby  the  award  is  observed,  and  the  present  service 
dispatched."     Hence,  if  all  the  persons  returned  upon  the  general 
precept  should  be  challenged  by  any  prisoner,  the  justices  of  gaol 
delivery  award  a  new  panel,  ore  tenus,   without  any  further  pro- 
cess,   returnable   instanter ;    and   it  is  not  the  course   to  pray  a 
tales  (6). 

The  same  power  seems  also  to  be  vested  in  the  justices  of  the 
King's  Bench,  as  to  indictments  actually  found  hi  the  county 
where  it  is  holden,    since    they  may  issue  a    precept,    returnable 


(a)  See  also  2  Hale,  410.  (h)  Fost.   2r>.   GA.      4    Harg. 

St.  Tr.  744. 
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FORM    OF, 
IN    GEN  ERA!,. 


immediately  before  them  (a).     But  in  prosecutions  in   this  court   Jury  process, 

for  misdemeanors,  and  when  the  proceedings  were  originally  taken 

before  another  tribunal,   and  not  in   the  county  where  the  couit 

sits,  it  is  said  that  a  writ  of  venire,  or  a  particular  precept,  and 

then  a  non  omittas  distringas  must  be  awarded  (6).     And  all  the 

process  issued  must  be  made  out  in   the  name  of  his   majesty, 

under  the   seal   of  the  court,  and  teste  of  the  chief  justice,  and 

ought  to  bear  date  after  the  issue    is  joined  between    the    king 

and  the  prisoner  (c). 

According  to  some  opinions,  justices  of  oyer  and  terminer  have 
no  power  to  award  a  panel  by  general  precept,  or  before  issue  is 
joined  between  the  crown  and  the  defendant,  but  must  issue  a 
particular  precept,  in  the  nature  of  a  writ  of  vesiire,  after  the 
defendant  has  pleaded  {d).  And  it  seems  that  justices  of  the 
peace  must  proceed  by  a  similar  process  (e),  though  the  contrary  [  509  ] 
has  been  sometimes  asserted  (f).  Under  special  commissions, 
the  same  forms  of  proceedings  are  used  as  before  justices  of 
gaol  delivery  (g).  In  all  collateral  issues,  as  of  identity  of  per- 
son, a  panel  of  jurors  may  be  awarded  ore  tenus,  returnable 
instanter  {h). 


a  view. 


Where  it  is  required  that  the  jury  should  have  a  view  of  any  In  case  of 
place,  the  court,  or  any  judge  thereof  in  vacation,  may  order  a 
rule  to  be  drawn  up,  containing  the  usual  terms,  and  also  re- 
quiring, if  thought  fit,  the  party  applying  for  the  view  to  deposit, 
in  the  hands  of  the  under  sheriff,  a  sum  of  money,  to  be  named 
in  the  rule,  for  paytnent  of  the  expenses  of  the  view ;  and  com- 


(«)9Co.Rep.  118,  b.    2[nst.  (d)    4    Harg.    State  Tr.  74-1. 

568.     Co.  Lit.  134,   b.      2  llol.  2  Hale,  28.  2t>0,  Gl.  410.    Fost. 

Abr.G2G.    2  Hale,  260.     Hawk.  64.     4  Inst.   1G4.     2  Inst.  568. 

b.2.  0.41.  S.3.     Bac.  x\br.  J«-  Cro.Car.583.  Hawk.  b.  2.  c. 41. 

ries,  b.  4.     Bac.  Abr.  Trial,  I.  s.  1.     Bac.  Abr.  Trial,  T.     Bac. 

(b)  Id.  ibid.     4  Harg.  St.  Tr.  Abr.  Juries,   b.  1. 

744,  5.     Hawk.  b.2.  c.41.  s.  3.  (e)   Hawk.   b.  2.  c.  41.  ?.  1. 

See   form    of  venire,   post,  last  (/)    Id.    ibid.      Sec   form   of 

vol,     4&5W.  3.    c.  24.    s.  15.  precept, Burn,  J.  Bi(>t,Uout,c>^c. 

11  East,  509,  10.     Burn,  J.  Ju-  Post,  last  vol. 

»'0>'s,  IH.  (g)  Cro.  Car.  .583.     T'ost.  64. 

(c)  2  Hale,  260.     Hawk,  b,  2.  (Vi)  l'ost.41.     1  Bla.  Hop.  4, 
c,  41.  s.  2. 
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Jury  process,  manding  special  writs  of  venire  facias,  distringas,  or  habeas  cor- 
iN  GENEUAL.     pora,  to  issue,  by  which  the  sheriff,  or  other  minister  to  whom 
the  writs  are  directed,  is  to  be  commanded  to  have  six  or  more 
^  of  the  jurors    named    in    sucli    writs,    or   in    the    panels   thereto 

annexed  (who  must  be  mutually  consented  to  by  the  parties ;  or, 
if  they  cannot  agree,  must  be  nominated  by  the  sheriff,  or  such 
otiier  minister  as  aforesaid),  at  the  place  in  question,  some  con- 
venient time  before  the  trial,  who  is  to  have  the  place  in  question 
shewn  to  them  by  two  persons  named  in  the  writs,  to  be  ap- 
pointed by  the  court  or  judge  ;  and  the  said  sheriff,  or  other 
minister,  who  is  to  execute  any  such  writ,  must,  by  a  special 
return  upon  the  same,  certify,  that  the  view  has  been  had  ac- 
cording to  the  command  of  the  same ;  and  must  specify  the 
names  of  the  viewers  (a). 

When  the  pro-  It   seems   to   be   generally  agreed,  that  if  several  persons  be 

cess  may  he  joint  -i-^j,  ir  •  ir  ^u.  .1 

or  several.  indicted   together  for  one  crime,  berore  any  court  wriatever,    the 

justices  before  whom  the  proceedings  are  taken,  may  either  issue 
one  venire  facias  for  them  all,  or  one  for  each  respective  indi- 
vidual, at  their  discretion  (b).  If  they  order  a  joint  venire,  and 
jurors  be  challenged  by  any  one  of  the  defendants,  they  must  be 
withdrawn  as  to  all  of  them,  because,  as  there  is  but  one  panel, 
the  same  person  cannot  both  be  withdrawn  and  continue  (f). 
But  it  seems  that  justices  of  gaol  delivery  may  afterwards  sever 
the  panel,  if  the  prisoners  challenge  more  than  are  returned  upon 
the  venire,  and  there  are  not  sufficient  persons  to  be  procured 
who  are  qualified  to  serve  on  the  jury  (d).  But  it  does  not  ap- 
pear that  any  other  justices  are  invested  with  the  same  autho- 
rity (e) ;  and  it  seems  that,  in  case  of  an  appeal,  after  the  appellor 
has  once  issued  joint  process,  he  cannot  procure  several  writs  to 
be  awarded,  even  though  the  first  was  never  returned,  because 
such  an  alteration  would  amount  to  a  discontinuance,  and  totally 
retard  the  proceedings  (J").     It  is,  therefore,  in  general,  better  to 


(«)  6  Geo.  4.  c.  50.  s.  23.  b.  2.  c.  41.  s.  9. 

(6)  Sir  W.  Jones,  425.     Cro.  (rf)  Plowd.lOO.  2  Hale,  264. 

Car.  531.    2  Hale,  203.    Hawk.  Kel.  9.     Hawk.  b.  2.  c.  41.  s.  9. 

b.  2.  c.  41.  s.  8.  (e)  Plowd.  100.  2  Hale,  263, 

(c)    Dyer,   246,    b.      Plowd.  264.     Hawk.  h.  2.  c.  41.  s.  9. 

100.    Moor,  13.    To.  Lit.  156,  b.  (/)  8  Co.  Jlep.  66.      Hawk, 

Kel.  9.     2  Hale,  263.      Hawk.  b.  2.  c.41,  s.  9. 
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make  several  writs  of  venire  facias,  by  which  any  possible  delay 

may  be  effectually  prevented  (a).  ^ 

In  civil  actions  and  appeals,  when  the  plaintiff  neglects  to  try  When  process 

^    .  ^         .  r^       -^   •      •    •      J  •     »i  ^  •      may  be  awarded 

an  issue  at  the  next  assizes,  arter  it  is  joined  m  the  county,  or  m  ^^tjj  ^  proviso. 

the  ensuing  term  in  London,  the  defendant,  in  order  to  bring  it 
on,  may  obtain  process  by  proviso  ;  that  is,  a  writ  of  venire,  with 
a  clause,  that  if  two  writs  come  to  the  sheriff,  he  shall  execute 
only  that  one  which  is  returned  by  the  plaintiff  (b).  But,  wherever 
the  crown  is  substantially  the  prosecutor,  this  mode  of  suing  out 
process  can  never  be  adopted,  because  no  laches  is  ever  im- 
putable to  the  crown  ;  and,  therefore,  none  of  the  rules  which 
may  be  found  on  this  subject  apply  to  indictments,  or  any  other 
description  of  criminal  proceedings,  when  actually  prosecuted  by 
the  crown,  though  they  do  apply  to  all  other  indictments  and 
informations  at  the  instance  of  a  private  prosecutor  (c).  But  in 
indictments  for  treason  or  felony,  if  the  attorney-general  delays 
the  trial,  the  court  of  King's  Bench  may  give  the  defendant  leave 
to  bring  it  on,  as  they  see  tit.  So  in  indictments  for  misdemea- 
nors, the  defendant  may,  in  the  first  instance,  by  the  consent  of 
the  prosecutor,  and  leave  of  the  attorney-general,  carry  down  the 
cause  to  trial ;  but  it  will  not  be  allowed  by  surprise  on  the 
attorney-general,  nor  without  the  consent  of  the  prosecutor,  or 
some  default  on  his  part.  And  it  is  a  rule,  that  when  an  indict- 
ment is  removed  into  the  King's  Bench  by  the  prosecutor,  the 
defendant  shall  not  carry  it  down  to  trial  until  the  prosecutor  has 
made  default,  or  by  leave  of  the  court  on  motion  (d). 

When  the  sheriff  receives  the  precept  or  writ  from  the  justices  Of  the  mode  in 
r          1     1   I-                      •                   ,             .           ,       .             ,  •  which   the   pro- 
ot  gaol  delivery,  previous  to  the  assizes,  he  issues  his  warrants,  ^ess  is  to  be  ex- 
directed  to  the  bailiffs,  six  (c)  days  before  the  iud'^es  arrive,  and  <^fJ^''^J'  «t'J  tj>e 

'  ^  ■>        J  Jo  >  attendance  of  111- 


lors  compelled. 


(a)  2  Hale,  263.  edit.  820,  821. 

(i)Keilw.l7G.    Cro.Car.484.         (d)  Id.  iisid.  Tidd,  821.  2Salk. 

2  Dyer,  215,  b.   2  llol.  Abr.  GGG.  652,  53.     2  East,  209,  n.  b. 
Hawk.   b.  2.  c.  41.  s.  10.     l>ac.  ((?)   Qucere,   if  not   ten   days, 

Abr.  Juries,  b.  7.     .  except  in  London  and  Middle- 

(c)  2  East,  202.  207.     7  T.  R.  sex.     There  is  no  express  provi- 

6GI.    2Ld.Kaym.  1082.    2Salk.  sion  to  this  effect  in  the  6  Geo.  4; 

052.     6  Mod.  24G.     1  Keb.  105.  but  as,  by  section  25,  the  jurors 

2  Leon.  1 10.  Willes,  535.  1  T.  K.  must  be  summonrd  ten  days  bo- 

G9G.     Hawk.   b.  2.  c.  41.  s.  10.  fore  the  required  day  of  attcnd- 

Bau.Ab.  Juries,  b.  7.     Tidd,  8'tb  ance,  this  would  be  implied, 

112 


611 


CHAPTER    Xllf. 


Mode 
of  executing 

PROCESS. 


petit  constables  witliin  his  county,  commanding  them  to  summon 
the  jurors,  and  reciting  the  precept  of  the  justices,  or  writ  of 
venire  (a).  In  the  first  week  in  July,  the  clerk  of  the  peace  is 
to  issue  a  warrant,  directed  to  the  high  constable,  commanding 
him  to  issue  precepts  to  all  the  churchwardens  and  overseers, 
requiring  them  to  make  out,  before  the  1st  of  September  then 
next,  a  list  of  the  men  qualified  to  act  as  jurors,  annexing  printed 
forms  of  the  precepts  and  returns  (^),  in  order  the  belter  to 
enable  the  sheriff  to  make  his  return  to  the  venire  (c).  The  high 
constable  is  then  to  issue  his  precepts  to  the  churchwardens  and 
overseers  to  make  out  the  jury  lists  (d).  Upon  this  the  church- 
wardens and  overseers  are  to  make  out  the  lists  in  a  particular 
mode  (e);  and  having  made  them  out,  are  to  fix  the  same,  on  the 
three  first  Sundays  in  September,  on  the  principal  church  doors, 
having  first  subjoined  thereto  a  notice,  stating,  that  all  objections 
to  the  list  will  be  heard  by  justices  at  the  place  therein  named; 
and  they  are  to  keep  the  list,  or  a  copy  of  it,  for  inspection  (/). 
But  these  regulations  for  procuring  lists  do  not  extend  to  liber- 
ties, cities,  and  boroughs,  which  are  to  remain  as  before  (g). 


By  the  25th  section  of  the  6  Geo.  4.  c.50,  the  summons  of  every 
juror,  not  being  a  special  juror,  must  be  made  by  the  proper 
officer  ten, days  at  the  least  before  the  day  on  which  the  juror  is 
to  attend,  by  shewing  to  the  man  to  be  summoned,  or  in  case  he 
shall  be  absent  from  the  usual  place  of  his  abode,  by  leaving  with 
some  person  there  inhabiting  a  note  in  writing,  under  the  hand  of 
the  sheriff,  or  other  proper  officer,  containing  the  substance  of 
such  summons ;  and  the  summons  of  every  man  to  serve  on 
special  juries,  in  any  of  the  courts  aforesaid,  shall  be  made  by 
the  like  persons,  and  in  the  like  manner  as  aforesaid,  three  days 
at  the  least  before  the  day  on  which  the  special  juror  is  to  attend ; 
but  no  longer  time  is  required  for  summoning  jurors  in  London  or 
Middlesex  (A),  than  before  the  passing  the  act;   and  no  longer 


(a)  42  Kd.3.  c.n.  0  Hen.  G. 
c.  2,  repealed  by  (i  iico.  4.  c.  GO. 
Cro.  C  C.  4,  See  forms  of  war- 
rants, post,  last  vol. 

(h)  See  form  on  3  cl-  4  Ann. 
c.  IH.  s.  0.  Jlurn,  J.  Jurors,  Vf. 
Post,  last  vol. 


0.  50,  s.  4,  5. 
c.50.  s.  G. 


(c)  6  Geo.  4. 

(t/)  GGeo.4. 

(c)   Id.  s.  8. 

(/)  Id.  s.  9. 

(g)  6  Geo.  4.  c.  50.  s.  50. 

(/i)  Qiucre,  if  not  six  days* 
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time  is  given  for  the  return  of  any  writ  of  venire  facias,  habeas 
corpora,  or  distringas,  than  was  before  the  passing  of  the  act 
required.  This  summons  need  not  be  signed  by  the  sheriff  by 
whom  it  is  issued  (a). 


The  time  for  the  return  of  the  process  differs  according  to  the  When  the  pro- 
cess  must 
returnable. 


various  courts  from  which  it  is  awarded.     In  the  King's  Bench, 


the  process  may  be  returnable  immediately,  upon  an  indictment 
found  in  the  .county  where  the  court  sits,  whether  the  crime  were 
actually  committed  there,  or  having  taken  place  without  the  realm, 
is  made  triable  there  by  some  particular  legislative  provision  (b). 
But  where  the  proceedings  are  removed  by  certiorari  from  some 
inferior  tribunal,  the  space  of  fifteen  days  must  be  suffered  to 
elapse  before  the  return,  from  the  time  of  which  the  process  is 
dated  (t).  The  justices  of  gaol  delivery  may  also  issue  process 
at  conmion  law,  returnable  on  the  day  in  which  it  is  awarded  (d). 
And  the  connxiissioners  of  oyer  and  terminer,  it  seems,  might  do 
so,  though  some  contend,  that  if  invested  with  power  under  that 
commission  only,  they  must  allow  fifteen  days  between  the  date 
and  the  return  (e).  But  justices  of  the  peace,  except  in  case  of 
felony,  or  where  the  party  is  in  prison,  or  consents  to  waive  the 
formality,  cannot,  it  seems,  issue  the  venire  returnable  in  a  shorter 
time  (/) ;  though,  in  those  excepted  cases,  they  may,  and  com- 
monly do  try,  within  a  more  limited  period  (g).  When  indict- 
ments removed  by  certiorari  are  sent  down  into  the  proper  county 
to  be  tried,  they  are  determined  on  the  nisi  prius  side,  and  the 
process  upon  them  is  the  same  as  if  they  were,  in  all  respects, 
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(a)  2  East,  306,  7. 

(b)  9  Co.  Hep.  118,  b.  2  Inst. 
508.  Co.  Lit.  134,  b.  2  llol. 
Abr.  020.    2Hale,2;;0.    Hawk. 

b.  2.  c.  41.  s.  3.     Bac.  Abr.  Ju- 
ries, b.  4.     Bac.  Abr.  Trial,  I. 

(c)  Id.  ibid. 

(fi)  4  Inst.  164.  2  Inst.  568. 
Cro.  Car.  315.  Fost.  03,  04. 
2  Hale,  28.  201.     Hawk.  b.  2. 

c.  41.  s.  4.      Bac.  Abr.   Juries, 
b.  1.     Bac.  Abr.  Trial,  I. 

(e)  2  Keb.  212.  202.  1  Keb. 
433.  2  lust.  508.  2  Rol.  Abr. 
1^0.     1  >Sid.  334.    Cro.  Car.  340. 


583.  1  Hale,  28.  Hawk.  b.  2. 
c.  41.  s.  4,  ace.;  but  see  2  Rol. 
Abr.  025.  Keilw.  159.  Bac. 
Abr.  Trial,  I. 

(/)  Keilw.  1 59.  2  Roll.  Abr. 
025.  Sir  W.Jones,  379.  1  Keb. 
433.  2  Keb.  212.  Cro.  Car. 
438.  448.  340.  I  Sid.  99.  335. 
Hawk.  b.  2.  c.  41.  s.  4,  ace;  but 
see  2  Inst.  508.  4  Inst.  104. 
Cro.  Jac.  404.  Hawk.  b.  2.  c.  41. 
s.  1,  contra. 

(f/)  I  Sid.  335.  Cro.  Car.  340. 
2  Roll.  Abr.  90.  1  Keb.  443, 
Hawk.  b.  2.  c.  41.  s.  1. 
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Rkturn  mere  civil  proceedings  (a).  Upon  special  commissions,  the  re- 
turn of  the  process  is  equally  speedy  with  that  which  the  justices 
of  gaol  delivery  are  empowered  to  allow  (b). 

The  law  on  this  subject  has  been,  however,  in  some  degree 
modified  by  the  6  Geo.  4.  c.  50.  s.  25,  which,  as  we  have  just 
before  seen,  requires  the  petty  jurors  to  be  summoned  ten  days 
before  the  day  of  attendance,  except  in  London  and  Middlesex  (c). 
[  514  ]  If,  therefore,  justices  of  oyer  and  terminer,  and  the  peace,  have 
any  strict  legal  right  at  common  law,  in  any  case,  to  award  process 
returnable  instanter,  it  seems  that  they  are  restrained  by  this  act 
to  the  period  of  ten  days,  which  it  specifies  {d).  Before  the 
former  description  of  justices,  if  the  venire  be  made  returnable  on 
a  future  day,  they  must  not  only  adjourn  to  that  day,  but  enter  the 
adjournment  on  the  record,  for  the  whole  sessions  are  only,  in  con- 
templation of  law,  one  day,  and  therefore,  when  that  is  past,  their 
authority  to  try  will  determine  (e).  But  it  is  agreed,  that  they 
may  make  it  returnable  at  the  next  assizes  (f),  and  then,  it  should 
seem,  try  it  by  virtue  of  the  statute  (g). 

If  there  be  an  intervening  day  between  the  return  of  the  venire 
and  the  date  of  the  distringas,  it  will  be  a  discontinuance,  and 
erroneous  (//) ;  but  fresh  process  may  be  issued  (i). 

To  whom   tlie  The  process  should,  in  general,  be  directed  to  the  sheriff,  and 

process   sllOllld  i      •  i  n^  ,  ,  rt  ^ 

be  <iirectod,         executed   and   returned   by  the  same   orncer  (A).     But  where   the 
murijcd?  ""^       sheriff  is  either  an  actual  party,  or  is  so  nearly  related  to  the  pro- 
secutor or  defendant  as  that  he  cannot  be  presumed  impartial,  the 
process  is  to  be  directed  to  the  coroners,  or  to  such  of  them  as 


(«)  4  Bla.  Com.  309,  n.  3.  284.  718. 854.  Hawk.  b.  2.  e.  4 1. 

(6)  Cro.  Car.  503.     Fost.  G4.  s.  G.     Bac.  Abr.  Juries,  b.  4. 
•    (c)    Ante,   511. —  Qiicerc,   in  (g)    1  £dw.  G.    c.  7.      Hawk. 

•London  and  Middlesex  six  days  b.  2.  c.  41.  s.  G.     Bac.  Abr.  Ju- 

ouly.  ties,  b.  4. 

(ri)    Hawk.  b.  2.   c.41.   s.  5.  (h)  1  Salk.  51.     2  Ld.  Raym. 

Bac.  Ai)r.  Juries,  b.  4.  lOGl. 

(e)  2  Keb.  284.  292.  718.  854.  («)   Hawk.  b.  2.   c.  27.  s.  104. 

1  Sid.  348.    2  Hale,  2G1 .   Hawk.  Stark.  278. 
b.  2.  c.  41.  s.  6.     Bac.  Abr.  Ju-  (k)  Co.  Lit.  158,  a.    Bac.  Abr. 

cies,  b.  4.  Juries,  b.  3.      Bro.  Abr.  Chal- 

(/)  Cro.  Car.  340.      2  Keb.  Icngc,  153. 
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may  be  presumed  free  from  bias ;  and  if  none  of  ihera  can  be  Direction 
regarded  as  proper,  then  to  two  elisors,  named  by  the  court,  and 
to  wliom,  for  that  reason,  no  objection  can  be  admitted  to  pre- 
vail (a).  And  in  a  case  where  the  panel  of  tales  was  granted  in  a 
special  jury  case,  on  the  ground  of  interest  in  the  sheriff,  it 
was  held  that  a  venire  facias  was  properly  awarded  to  the  coroner, 
although  two  of  the  special  jurymen  appeared,  and  were  sworn 
on  the  former  occasion  (b).  But  if  there  be  two  sheriffs  for  one 
county,  and  one  of  them  be  partial,  the  writ  must  be  directed  to 
the  other,  and  not  remitted  to  the  coroners,  who  are  only  em- 
ployed when  there  is  a  total  inability  in  the  superior  officers, 
which  cannot  be  the  case  when  there  is  one  impartial  sheriff  (c). 
So  if  the  under  sheriff  be  a  party  concerned,  the  writ  may  be 
directed  to  the  high  sheriff,  with  a  proviso,  that  the  former  shall 
not  interfere  in  its  execution  (d). 

When  once  process  is  awarded  to  the  coroners,  on  the  ground 
of  the  sheriff's  actual  partiality,  it  cannot  afterwards  be  awarded 
to  his  successor,  because  the  entry  is  "  vice  comes  se  non  intro- 
mittat ;"  but  when  it  is  sent  to  the  inferior  officers,  on  any  other 
ground,  as  that  he  was  tenant  to  one  of  the  parties,  it  may  be 
transferred  to  the  new  sheriff,  because  no  such  entry  appears  on 
the  proceedings  (e).  If  the  defendant  object  to  the  sheriff  on  any 
ground  whatever,  he  must  do  so  by  challenge  before  the  trial,  for 
he  can  take  no  advantage  of  any  objection  of  that  kind  in  arrest 
of  judgment  (/). 

To  the  general  precept  issued  to  summon  jurors  on  a  commis-  Of  the  form  of 
sion  of  gaol  delivery,  the  sheriff  makes  no  formal  return,  but  the  tj,g  p,ocess. 
return  to  it  is  by  a  panel  or  panels,  the  title  of  which  does  not 
name    any  particular   prisoner  (g).     The  sheriff   must   personally 
make  a  return  to  the  process,  and  show  that  he  complied  with  its 


(«)  Id.  ibid.      1  Leach,  101.  191.     Bac.  Abr.  Juries,  b,  3. 

Hawk.    b.  2.    c.  9.    s.  45.     See  (d)  Bac.  Abr.  Juries,  b.  3. 

form,  post,  last  vol. ;  and  Tidd's  (e)  Co.  Lit.  158,  a.      2  Roll. 

Appendix.  Abr.   070.      Bac.  Abr.   Juries, 

(6)  2B.  &C.  105.  b.  3,4. 

(c)  1  Salk.  152.     Carth.  214.  (/)  1  Leach,  101. 

4  Mod.  05.     1  Show.  P.  C.  327.  {(j)  4  iiarg.  St.  Tr.  745. 
12  Mod. 22.    Holt,  100.    Comb. 
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Form  of  requisitions,  for  lie  cannot  return  niandavi  ballivo,  as  he  may  in 
some  cases  of  appeal,  because  the  writ  is  always  "  non  oniittas 
propter  aliquain  libertatem,"  and  in  the  name  and  behalf  of  his 
majesty  (a).  But  if  the  sheriflF  make  a  due  return,  it  will  be  no 
[  516  ]  material  error  if  his  name  should  not  appear  indorsed  on  the 
back  of  the  venire,  but,  if  an  objection  be  taken  on  that  ac- 
count, it  may  be  amended  (6). 

Of  the  necessity       By  the  G  Geo  4.  c.  50.  s.  15,  it  is  enacted,  that  every  sheriff, 

panelTnto"court.  or  oilier  minister,  to  whom  the  return  of  juries  for  the  trial  of 

issues  before  any  court  of  assize,  at  nisi  prius,    in  any  court  of 

England,  except  the  counties  palatine,  may  belong,  shall  upon  his 

return  of  every  writ  of  venire  facias  (unless  in  causes  intended  to 

be  tried  at  bar,  or  in  cases  where  a  special  jury  shall  be  struck,  by 

order  or  rule  of  court,)  annex  a  panel  to  the  said  writ,  containing 

the    names,    alphabetically  arranged,   together  with    the  places  of 

abode,  and  additions,  of  a  competent  number  of  jurors,  named  in 

the  jurors'-book  ;  and  that  the  names  of  the  same  jurors  shall  be 

inserted  in  the  panel  annexed  to  every  venire  facias,  for  the  trial  of 

all  issues  at  the  same  assizes  or   sessions  of  nisi  prius,  in  each 

respective  county.     In    this   provision,   criminal,   as  well   as  civil 

issues,  and  jurors  relumed  on  a  tales,  as  well  as  on  the  original 

panel,  it  should  seem,  are  included  (t).     A  general  description  of 

the  street  in  which  a  juryman  resides,  although   there  are   several 

of  the   same  denomination,  will,  it  should  seem,  be   regarded  as 

[     517     ]      sufiiciently  explicit  (J).     An  affidavit  to  ground  a  motion   to  set 

aside  the  panel,  on  the  ground  of  misdescriptions  of  the  additions 

of   the  jury,    should    expressly  negative    the  additions  stated  (e). 

When  the  sheriff,  by  virtue  of  the  general  precept,   before  a  trial 

on  a  commission    of   gaol  delivery,    returns   a  general   panel   or 

panels,  the  same  is  entitled  generally  "  names  of  jurors   to   try  for 

our  Lord  the  King,"  or  "  names  of  jurors  to  try  between  our  Lord 

the  King  and  the  prisoners  at  the  bar,"  without  naming  any  of  the 

prisoners ;    and  when    for   the  trial   of  a   particular    prisoner,  or 

several  prisoners,  with  whom  it  is  thought  fit  to  charge  the  sanie 


(a)  2  IJalc,  2G4.     See  form  of  Bac.  Abr.  Juries,  b.  ii, 

rctuiji,  post,  last  vol.  (f/)  f>  T.  U.  5:Jl. 

{0)  Cro.  Jac.  527,  S.  {<i-)  1  Chit.  Rep.  iio. 
(c)  Hawk.  b.  2.   c.  41.    s.  21. 
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jury,  a  jury  is  about  to  be  taken  out  of  any  panel,  the  clerk,  as  he      Returning 

,  ■  ,  ^      .  r  PANEL    INTO 

goes  along,  may  take  a  note  upon  paper  or  the  name  oi  every  one  coukt. 

that  is  sworn  ;  or  he  niay,  and  usually  does  write,  **  sworn,"  on 

the  panel  against  the  name  of  every  one  that  is  sworn  ;  but  this  is 

no  part  of  the  record,  and  the  clerk  may  trust  to  his  memory,  and 

not  write  the  names  of  the  jurors  until  they  are  all  sworn,  when 

he  is  to  enter  them  on  the  record  of  the  indictment  {a).     A  copy 

of  the  panel  is  to  be  kept  in  the  sheriff's  office,  for  the  inspection 

of  parties,  and  their  altornies  (6). 

Where  a  jury  have  had  a  view,  those  who  appear  on  the  jury  to 
try  the  issue,  are  to  be  first  sworn  on  the  jury  (c). 

On  trials  before  other  justices  than  those  of  nisi  prius,  the  When  defendant 

I  -1  1  1  r    t  1         I         I      1       "lay  ''ave  a  copy 

prisoner  lias  no  right  to  demand  a  copy  ol  the  panel,  unless  lie  be  ^f  panel. 

entitled  to  it  by  some  express  legislative  provision  (d).  Thus  by 
the  6  Geo.  4.  c.  50.  s.  21,  when  any  person  is  indicted  for  high 
treason,  or  misprision  of  treason,  in  any  court  other  than  the  court 
of  King's  Bench,  a  list  of  the  petit  jury,  mentioning  the  names, 
profession,  and  place  of  abode  of  the  jurors,  shall  be  given  at  the 
same  time,  that  the  copy  of  the  indictment  is  delivered  to  the 
})arty  indicted,  which  shall  be  ten  days  before  the  arraignment,  and 
in  the  presence  of  two  or  more  credible  witnesses  ;  and  when  any 
person  is  indicted  for  high  treason,  or  misprision  of  treason,  in  the 
court  of  King's  Bench,  a  copy  of  the  indictment  shall  be  de- 
livered within  the  time,  and  in  the  manner  aforesaid  ;  but  the  list 
of  the  petit  jury,  made  out  as  aforesaid,  may  be  delivered  to  the 
party  indicted  at  any  time  after  the  arraignment,  so  as  the  same  be 
delivered  ten  days  before  the  day  of  trial  :  Provided  always,  that 
nothing  herein  contained  shall  anyways  extend  to  any  indict- 
ment for  high  treason,  in  compassing  and  imagining  the  death 
of  the  king,  or  for  misprision  of  such  treason,  where  the  overt 
act,  or  overt  acts  of  such  treason  alleged  in  the  indictment, 
shall  be  assassination  or  killing  of  the  king,  or  any  direct  attempt 


(a)  4  Harg.  St.  Tr.  745.  8GG,  7.    4St.Tr.G.    Hawk.  b.  2. 

{b)  GOcu.  4.  c.  50.  s.  1J>.  C.41.  s.  22.     Bac.  Abr.  Juries, 

(c)  G  Geo.  4.  c.  50.  s.  24.  b.  8. 
{d)  2  St.  Tr.  7U2.      3  St.  Tr. 
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When  against  his  life,  or  any  direct  attempt  against  his  person,  whereby 

MAY  HAVE  A  '"s  Hfc  Hiav  bc  endangered,  or  his  person  may  suffer  bodily  harm  ; 
COPY  OF  PANEL.  ^^  jq  g,^^,  indictment  of  high  treason  for  counterfeiting  his  ma- 
jesty's coin,  the  great  seal  or  privy  seal,  his  sign  manual  or  privy 
signet,  or  to  any  indictment  of  high  treason,  or  to  any  proceedings 
thereupon,  against  any  offender  or  offenders,  who  by  any  act  or 
acts  now  in  force,  is  and  are  to  be  indicted,  arraigned,  tried  and 
convicted  by  such  like  evidence,  and  in  such  manner  as  is  used  and 
allowed  against  offenders  for  counterfeiting  his  majesty's  coin." 
We  have  just  seen,  that  a  general  description  of  the  street  in 
which  a  juryman  resides,  although  there  are  several  of  the  same 
denomination,  will  be  regarded  as  sufficiently  explicit  {a).  It 
'  will  be  sufficient,  within  the  intent  of  the  statute,  to  deliver  to  the 
defendant  a  copy  of  the  panel  arrayed  by  the  sheriff,  before  it  is 
returned  into  court,  if  the  same  be  afterwards  returned  without 
alteration  {h)  ;  and  in  order  to  enable  the  prosecutor  to  do  this, 
he  may  move  for  a  rule  upon  the  sheriff,  to  give  him  a  list  of  the 
persons  whom  he  intends  to  return  upon  the  panel,  which  will 
be  sufficient  if  duly  delivered  to  the  prisoner  (c). 

What  is  to  be  Xf  on  the  return  of  the  venire,  a  sufficient  number  of  jurors  do 

done  when   suf-  ..,.,.. 

ticient  jurors  do    not  appear  to  be   sworn,   the  first  consideration  which  arises,  is 

not  appear.  j^^^^  ^j^^  deficiency  is  to  be  supplied ;  the  next,  to  what  penalties 

the  parties  are  subject  for  not  appearing. 

On  the  trial  of  an  indictment  under  the  commission  of  gaol 
delivery,  we  have  seen  that  there  is  no  tales,  but  if  the  panel  is 
exhausted  by  non-appearance  or  challenge  of  the  jurors,  there 
must  be  a  new  panel,  and  the  jurors,  before  sworn,  are  not 
reckoned  in  the  number  (f/) ;  and  on  the  trial  of  an  indictment 
under  a  commission  of  oyer  and  terminer,  it  should  seem  that  a 
fresh  panel  should  also  be  chosen  (e).  But  it  is  said,  that  where 
the  trial  is  under  a  particular  writ  of  venire  facias,  in  order  to 
procure  a  jury,  if  some  of  those  impanneled  appear,  but  not  a 


(«)  G  T.  II.  531.  (c)  1  Dougl.  591.    Hawk.  b.  2. 

{b)  4  St.  Tr.  IGG.    Hawk.  b.  2.  c.  39.  s.  1(5. 
c.  41.  s.  23.     J>ac.xVbr.  Juries,  (</)  4  Ilarg.  St.  Tr.  744, 5, 

b.  «.  (c)  Id.  ibid. 
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sufficient  number,  a  distringas  iuratores  issues,  accompanied  by     What  to  be 

,  DONE   AVHEN 

a  writ  of  tales,  but  if  all  of  them  make  default,  the  former  alone       sufficient 

J      ,        .    ,  -.11    ,.         /^v  JURORS  DO  NOT 

IS  awarded  without  the  latter  (o).  appear. 

The  tales  is  the  mode  by  which,  if  a  full  jury  do  not  appear,  or 
be  reduced  below  the  number  by  challenge,  death,  or  otherwise, 
the  judges  may,  on  the  application  of  either  party,  command  the 
sheriff  to  appoint  so  many  sufficient  persons  present  as  will  com- 
plete the  number,  and  whose  names  are   to  be  annexed  to  the 
panel  (6).     Thus,   by  the  6  Geo.  4.    c.  50.  s.  37,   it   is   enacted, 
that  where  a  full  jury  shall  not  appear  before  any  court  of  assize 
or  nisi  prius,  or  before  any  of  the  superior  civil  courts  of  the  three 
counties  Palatine,  or  before  any  court  of  great  sessions,  or  where, 
after   appearance   of    a   full    jury,   by  challenge    of    any  of    the 
parties,  the  jury  is  likely  to  remain  untaken,  for  default  of  jurors, 
every  such  court,    upon  request  made  for  the  king,  by  any  one 
thereto  authorized  or  assigned  by  the  court,  or  on  request  made 
by  the  parties,  plaintiff  or  demandant,  defendant  or  tenant,  or  their 
respective   attornies,   in   any  action    or   suit,  whether   popular  or 
private,  shall  command  the  sheriff,  or  other  minister  to  whom  the 
making  of  the  return  shall  belong,  to  name  and  appoint,  as  often 
as  need  shall  require,  so  many  of  such  other  able  men  of  the 
county  there  present,  as  shall  make  up  a  full  jury  ;  and  the  sheriff, 
or  other  minister  aforesaid,  shall,  at  such  command  of  the  court, 
return  such   men,  duly  qualified,  as   shall  be  present,  or  can  be 
found  to  serve  on  such  jury,  and  shall  add  and  annex  their  names 
to  the  former  panel ;    Provided,  that  where  a  special  jury  shall 
have  been  struck  for  the  trial  of  any  issue,  the  talesmen  shall  be 
such  as   shall   be  impanneled   upon  the  common  jury  panel,  to 
serve  at  the  same  court,  if  a  sufficient  number  of  men  can  be 
found  ;    and    the  king,  by  any  one  so  authorized  or   assigned   as 
aforesaid,  and  all  and  every  the  parties  aforesaid,  shall  and  may,  in 
each  of  the  cases  aforesaid,  have  their  respective  challenges  to  the 
jurors  so  added  and  annexed  ;  and  the  court  shall  proceed  to  the 
trial   of    every  such    issue,  with    those    jurors  who  were    before 
impanneled,    together  with    the    talesmen    so    newly  added    and 


(«)  2  Hale,  2G5.     4  Harg.  St.  (h)  5  T.  R.  458.    Williams,  J. 

Tr.  745.  See  forms,  3  Ld.  Uaym.     Jurits,  IV.     3  Bla,  Com.  3G4. 
20,  21,23,  serf  5Mcc?c. 
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What  to  be     annexed,  as  if  all  the  said  jurors  had  been  returned  upon  the  writ 

"sufficient       or  precept  awarded  to  try  the  issue.   A  tales  alone  cannot,  it  should 

jiiROKs  DO  NOT    seem,  under  this  stulute,  be  granted  on  the  return  of  the  venire, 

APPEAR.  '  >  ft  rr.1   ••         1 

but  only  after  a  habeas  corpora  or  distrmgas  (a).  1  his  writ,  by 
its  very  itame,  signilies  a  returning  so  many  as  will  make  up  the 
full  complement ;  and,  therefore,  it  is  not  granted  where  there  is 
a  total  default,  but  only  where  the  number  is  deficient  {h).  And 
if  the  juror  was  not  present  when  his  name  was  called,  but  appear 
before  his  default  is  recorded,  and  a  tales  sworn,  he  will  be 
sworn  (c).  But  if  one  juror  only  appear,  and  he  be  challenged, 
a  tales  may  yet  be  granted,  and  twelve  new  jurors  may  thus  ulti- 
mately be  returned  to  try  the  defendant  {d).  Upon  an  award  of 
tales  at  nisi  prius,  it  is  not  necessary  that  the  tales  should  be 
selected  out  of  persons  accidentally  present ;  they  may  be  selected 
out  of  persons,  whose  presence  the  sheriff  or  coroner  has  taken 
previous  means  to  obtain  (e). 

This  mode  of  filling  up  the  jury  may  be  resorted  to,  as  will  be 
seen  from  the  above  enactment,  either  by  the  prosecutor,  or  the 
party  indicted  (/);  but  it  seems  that  the  latter  cannot  pray  it 
until  after  the  default  of  the  former  (g) ;  and  neither  party  can 
demand  it  without  the  consent  of  the  attorney-general ;  though  it 
is  otherwise  in  actions  upon  penal  statutes,  because  of  the  indi- 
vidual interest  that  the  plaintiff  possesses  in  the  event  of  the  pro- 
[  519  ]  ceedings  (/<).  It  is  usual,  therefore,  when  an  indictment  removed 
into  the  King's  Bench  is  carried  down  to  trial,  to  obtain  a  w  arrant 
for  a  tales. 

In  capital  cases,  the  tales  may  be  granted  for  a  larger  number 
than   the  original   process,  in  order  to   prevent  the  delays  which 


(a)  2  Ld.  Rayni.  1170.  Cro. 
Eliz.  r>02.  -illol.  Abr.  G71. 
IJawk.  b.  '1.  c.  41.  s.  15.  4  Harg. 
8t.  Tr.  743. 

{h)  10  Co.  Hep.  104.  2  Hale, 
265,0".  Finch, 414.  Hawk.  b.2. 
€.  41.  s.  14. 

(c)  4  Harg.  St.  Tr.  740. 

((/)  10  Co.  Rep.  104.  Bac. 
Abr.  Juries,  C.  scd  qitccre. 

((')  2  B.  &  C.  105. 


(/)  3Bla.  Com.  364. 

(</)  10  Co.  Rep.  104.  Cro. 
Car.  484.  2  Rol.  Abr.671.  Bac» 
Abr.  Juries,  C. 

(/t)  3  Salk.  339.  1  Lev.  223. 
6  Mod.  246.  Hawk.  b.  2.  c.41. 
s.  18.  Williams,  J.  Juries,  IV. 
See  form  of  warrant  of  attorney- 
general  for  a  talcs,  Hand's  Prac. 
418.     Post,  last  vol. 
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may  arise  from  peremptory  challenges  («) ;  but,  in  all  other  cases     What  to  be 
of  decern  tales  or  octo  tales  at  common  law,  the  number  must  be      "^J^^^.r^^^!! 
less  than  that  which  was  originally  awarded  (b),  though  this  does  Jurors  do  not 

*  •'  .  .  APPEAR. 

not  apply  to  the  case  of  a  tales  de  circumstantibus  under  the 
statute,  which  allows  "  so  many  to  be  chosen  as  shall  make  up  a 
full  jury  (c)."  In  all  cases,  however,  after  the  issuing  of  the  first 
tales,  every  subsequent  order  of  the  same  kind  to  complete  the 
jury  must  be  for  a  less  number  than  that  by  which  it  was  pre- 
ceded (d),  except  where  the  former  tales  was  quashed,  and  then 
tlie  next  may  be  for  the  same  number  (e). 

Those  who  are  returned  to  serve  upon  the  tales  must  have  the 
same  qualifications  as  in  other  cases.  The  prisoner  has  the  same 
power  of  objecting  to  them  as  he  has  to  the  original  panel,  if  he 
has  any  ground  of  so  doing,  or  without  alleging  any,  until  his 
number  of  challenges  is  exhausted  (f).  But  if  the  principal  [  520  ] 
array  be  quashed  upon  a  challenge  for  favor,  this  will  not  affect 
the  tales,  but  the  trial  will  proceed  before  those  returned,  if  there 
be  a  sufficient  number;  and,  if  not,  then  a  new  tales  will  be 
awarded,  to  complete  them  (g).  The  same  person,  however, 
who  has  been  challenged  on  the  original  panel,  cannot  afterwards 
be  sworn  on  the  tales ;  and  if  that  should  be  done,  a  new  trial 
will  be  granted  (/?). 

The  writ  of  tales  is  grantable  not  only  when  a  sufficient  num- 
ber of  jurors  do  not  appear,  but  when  so  many  are  challenged  by 
either  party,  that  a  sufficient  number  is  not  left  to  try  the  issue  (?). 
It  may  be  granted   by  the  court  of  King's  Bench,  on  an  indict- 


(a)   2  Dyer,  213,  b.     10  Co.  (e)  2  Hale,  266.     Keiiw.  170. 

Rep.    104.    b.      1    Bulst.    121.  Hawk.  b.  2.  c.  41.  s.  13.     Bac. 

3  Hale,  266.     Bac.  Abr.  Juries,  Abr.  Juries,  C. 

C.     Hawk.  b.  2.  c.  41.  s.  12.  (/)    6   Geo.  4.    c.  50,    s.  37. 

(h)  2  Hale,  266.     Finch,  414.  Burn,    J.    Jurors,    HI.     Wii- 

10  Co.  Rop.  105.     Hawk.  b.  2.  liams,  J.  Jurors,  IV. 

c.  41.  s.  12.     Bac.  Abr.  Juries,  (</)  10  Co.  Kep.  104.    2  Dyer, 

C.  245.     Hawk.  b.  2.  c.  41.  s.  14. 

(c)  6  Geo.  4.    c.  50.    s.  37.  Bac.  Abr.  Juries,  C. 

10  Co.  Rep.  105.    Cro.  Jac.  316.  (h)  2  Ld.  Rayni.  1410.   1  Stra. 

Hawk.  b.  2.  c.  41.  s.  12.  640.     Bac.  Abr.  Juries,  C. 

(d)  10  Co.  Rep.  410.    2  Hale,  (i)  2  Hale,  266.     3  Bla.  Com. 
266.    Hawk.   b.  2.  c.  41.  s.  13.  364. 

Bac.  Abr.  Juries,  C. 
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What  to  be     ment  brought  up  by  certiorari  from  some  inferior  jurisdiction,  as 

"uFFiciENT      w^l^  3S  on  one  taken  originally  before  the  tribunal ;  but,  in  the 

JURORS  DO  NOT  latter  case,  the  writ  may  be  made  returnable  immediately,  or  oa 

APPEAR.  '  ■' 

the  day  following ;  but,  in  the  former  case,  fifteen  days  must 
intervene  between  the  teste  and  the  return,  as  in  the  original 
venire  facias  (a).  So  also  justices  of  oyer  and  terminer  have 
power  to  grant  it  returnable  before  them  on  the  day  upon  which 
it  was  granted  {b).  But  the  tales  is  seldom  used  before  justices 
of  gaol  delivery  ;  and  doubts  have  existed  as  to  their  power  to 
award  it,  because  they  may  always  order  a  larger  panel  without 
any  writ  but  that  general  precept,  by  which  they  command  the 
sherifif  to  have  a  sufficient  number  of  jurymen  ready,  for  the 
purposes  of  justice,   at  the  assizes  (c). 


Distringas,   and 
habeas  corpora. 


If,  on  the  return  of  the  tales,  the  persons  summoned  do  not 
appear,  a  distringas  and  a  habeas  corpora,  with  command  to  add 
so  many  more  to  those  summoned  on  the  venire,  is  the  first  pro- 
cess against  them  {d).  In  these  writs  it  is  not  requisite  to  insert 
the  names  of  all  the  jurors  contained  in  the  panel,  but  it  is  suf- 
ficient to  insert  in  the  mandatory  part  of  such  writs  respectively, 
"  the  bodies  of  the  several  persons  in  the  panel  to  this  writ 
annexed  named,"  or  words  of  the  like  import,  and  to  annex  to 
such  writs  respectively  panels,  containing  the  same  names  as  were 
returned  in  the  panel  to  the  venire  facias,  with  their  places  of 
abode,  and  additions. 

With  respect  to  the  qualifications,  and  exemptions,  and  the 
mode  of  returning  lists  of  special  jurymen,  by  the  31st  section  of 
the  6  Geo.  4.  c.  50,  it  is  enacted,  that  every  man  who  shall  be 
described  in  the  jurors'-book  for  any  county  in  England  or  Wales, 
or  for  the  county  of  the  city  of  London,  as  an  esquire,  or  person 
of  higher  degree,  or  as  a  banker  or  merchant,  shall  be  qualified 
and  liable  to  serve  on  special  juries  in  every  such  county  in 
England  and  Wales,  and  in  London  respectively ;  and  the  sheriif 
of  every  county  in  England  and  Wales,  or  his  under  sherifi',  and 


(a)  2  Hale,  266.  contra.     Bac.  Abr.  Juries,  C. 
.>  lb)  2  Hale,  266.  (d)   2  Rol.    A  br.   798.     Bac. 

(c)   3  Salk.  338,  .9.     2  Hale,  Abr.  Juries,  C. 
266.  ace. ;  sed  vide  Plowd.  100, 
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the  sheriffs  of  London,  or  their  secondary,  shall,  within  ten  days 
after  the  delivery  of  the  jurors'-book  for  the  current  year  to  either 
of  them,  take  from  such  book  the  names  of  all  men  who  shall 
be  described  therein  as  esquires,  or  persons  of  higher  degree,  or 
as  bankers  or  merchants,  and  shall  respectively  cause  the  names  of 
all  such  men  to  be  fairly  and  truly  copied  out,  in  alphabetical 
order,  together  with  their  respective  places  of  abode  and  additions 
in  a  separate  list,  to  be  subjoined  to  the  jurors'-book,  which  list 
shall  be  called  "•  The  Special  Jurors  List,"  and  shall  prefix  to 
every  name  in  such  list  its  proper  number,  beginning  the  numbers 
from  the  first  name,  and  continuing  them,  in  a  regular  arithmetical 
series,  down  to  the  last  name  ;  and  shall  cause  the  said  several 
numbers  to  be  written  upon  distinct  pieces  of  parchment  or  card, 
being  all  as  nearly  as  may  be  of  equal  size,  and  after  all  the  said 
numbers  shall  have  been  so  written,  shall  put  the  same  together 
in  a  separate  drawer  or  box,  and  shall  there  safely  keep  the  same, 
to  be  used  for  the  purpose  hereinafter  mentioned. 
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Distringas, 
and  habeas 

CORPORA. 


By  the  33d  section,  the  court  may  discharge  any  man,  who  has 
served  as  a  special  juror  once  during  the  same  assizes. 

When  the  special  jury  is  granted  by  the  court,  the  officer  is  to 
appoint  a  time  and  place  for  the  nomination  of  such  special  jury ; 
and  a  copy  of  the  rule  of  court  {a),  and  of  such  officer's  appoint- 
ment, is  to  be  served  on  the  under  sheriff,  of  the  county  in 
England  or  Wales,  in  which  the  trial  is  to  be  had,  or  on  the 
secondary  of  the  city  of  London,  if  the  trial  is  to  be  had  there, 
and  also  on  all  the  parties  who  have  usually  been  served  with  the 
same  respectively,  in  the  accustomed  manner;  and  the  said  officer, 
at  the  time  and  place  appointed,  being  attended  by  such  under 
sheriff  or  secondary,  or  his  agent,  who  is  required  to  bring  with 
them  the  jurors'-book,  and  such  special  jurors'  list,  and  all  the 
numbers  so  written  on  distinct  pieces  of  parchment  or  card  as 
aforesaid,  is,  shall,  in  the  presence  of  all  the  parties,  in  any  of  the 
cases  aforesaid,  and  of  their  attornies  (if  they  respectively  choose 
to  attend,  or  if  the  said  parties,  or  their  attornies,  all  or  any  of  them, 
do  not  attend,  then,  in  their  absence)  to  put  all  the  said  numbers 


(a)  See  form,  post,  last  vol. 
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Distringas, 
am)  habeas 

CORPORA. 


in  a  box,  to  be  provided  by  him  for  that  purpose,  and  after  having 
shaken  them  together,  he  is  to  draw  out  of  the  said  box   forty- 
eight  of  the  said  numbers,   one  after  another,  and  is,    as    each 
number  is  drawn,  to  refer  to  the  corresponding  number  in  the 
special  jurors'  list,  and  read  aloud  the  name  designated  by  such 
number ;  and  if,  at  the  time  of  so  reading  any  name,  either  party, 
or  his  attorney,  objects  that  the  man  whose  name  has  been  so 
referred  to  is  in  any  maimer  incapacitated  from  serving  on  the 
said  jury,  and  also  then  and  there  proves  the  same,  to  the  satisfac- 
tion of  the  said  officer,  such  name  is  to  be  set  aside,  and  the  said 
officer  is,  instead  thereof,   to  draw  out  of  the  said   box  another 
number,  and  is,  in   like   manner   to    refer   to    the   corresponding 
number  in  the   said    list,    and   read   aloud    the   name   designated 
thereby  ;  which  name  may  be,  in  like  manner,  set  aside,  and  other 
numbers  and  names  is,  in   every  such    case,   to    be   resorted    to, 
according  to  the  mode  of  proceeding  as  before  described,  for  the 
purpose  of  supplying  names  in  the  places  of  those  set  aside,  until 
the  whole  number  of  forty-eight  names,  not  liable  to  be  set  aside, 
is   completed ;    and    if,   in   any  case,   it   happens   that   the  whole 
number  of  forty-eight  names  cannot  be  obtained  from  the  special 
jurors  list,  in  such  case  the  said  officer  is  fairly  and  indifferently 
to  take,  according  to  the  mode  of  nomination  heretofore   pursued 
in  nominating  special  juries,  such  a  number  of  names  from  the 
general  jurors'  book,  in  addition  to  those  already  taken  from  the 
special  jurors'  list,  as  is  required  to  make  up  the  full  number  of 
forty-eight  names  ;  all  and  every  of  which  forty-eight  names  is,   in 
such  case,  to  be  equally  deemed  and  taken  to  be  those  of  special 
jurors ;  and  the  said  officer  is  afterwards  to  make  out  for  each 
party  a  list  of  the  forty-eight  names,  together  with  their  respective 
places  of  abode  and  additions,  and  after  having  made  out  such 
list,  shall  return  all  the  numbers  so  drawn  out,  together  with  all 
the  numbers  remaining  undrawn,    to    such    under   sheriff  or  se- 
condary, or  his  agent,  to  be,  by  such  under  sheriff  or  secondary, 
safely  and  securely  kept  for  future   use  ;    and  all  the  subsequent 
proceedings  for  reducing  the  said  list,  and  all  other  matters  what- 
soever relating  to  special  juries,  are  to   remain  and   continue   in 
force  as  heretofore,  except  where  the  same,  or  any  part  thereof,  is 
expressly  altered  by  the  act ;  and  all  the  fees,  heretofore  payable 
on  the  striking  of  special  juries,  are  to  contimic  to  be  paid  in  the 
accustomed  manner, 
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The  other  consideration  on  the  default  of  jurors,  is  the  penalty  Punishment  for 
.,,.,,.  ,         .  ,        •  •      ,       -r>      1  1  default  of  jurors. 

With  which  their  neglect  is  to  be  visited.     Jiy  the  common  law, 

jurors  returned,  and  not  appearing,  are  to  forfeit  the  issues  re- 
turned upon  them  ;  and  those  who  attend,  may  be  ordered  to 
inquire  the  yearly  value  of  the  defaulters'  lands  ;  upon  which  the 
court  may  fine  them  to  the  amount  returned,  or  any  less  sum,  in 
discretion,  if  the  party  pray  it.  But  if  the  juror  appear,  and  after- 
wards make  default,  he  will  lose  the  annual  profits  of  his  estate, 
or  be  fined  by  the  court,  without  any  prayer  from  the  party  in- 
dicting. He  is  said,  however,  not  to  be  amerceable  at  all  on  the 
return  to  the  first  venire,  unless  before  justices  at  the  assizes  (a). 
And  by  the  6  Geo.  4.  c.  .50.  s.  38,  if  any  man,  having  been  duly 
summoned  to  attend  on  any  kind  of  jury  in  any  of  the  courts 
in  England  or  Wales,  thereinbefore  mentioned,  shall  not  attend 
in  pursuance  of  such  summons,  or  being  thrice  called  shall  not 
answer  to  his  name ;  or  if  any  such  man,  or  any  talesman,  after 
having  been  called,  shall  be  present,  but  not  appear,  or  after  his 
appearance  shall  wilfully  withdraw  himself  from  the  presence  of 
the  court,  the  court  shall  set  such  fine  upon  every  such  man  or 
talesman  so  making  default  (unless  some  reasonable  excuse  shall 
be  proved  by  oalh  or  affidavit),  as  the  court  shall  think  meet : 
Provided  alwavs,  that  where  any  viewer,  having  been  duly  sum- 
moned to  attend  on  any  jury,  siiall  make  default  as  aforesaid,  the 
court  is  hereby  authorized  and  required  to  set  upon  such  viewer 
(unless  some  reasonable  excuse  shall  be  proved  as  aforesaid)  a 
fine  to  the  amount  of  „£'10,  at  the  least,  and  as  much  more  as  the 
court,  under  the  circumstances  of  the  particular  case,  shall  think 
proper.  By  the  54th  section,  persons  summoned  to  serve  on 
juries  in  the  inferior  courts  of  the  city  of  London,  or  in  any 
liberty,  franchise,  city,  borough,  or  town,  not  attending  after  being 
called,  &c.  as  therein  mentioned,  may  be  fined  not  more  than  40s., 
nor  less  than  205.,  unless  the  court  be  satisfied  with  the  cause  of 
his  absence ;  and  the  fine  may  be  levied  by  distress  and  sale. 

Such  is  the  mode   of  obtaining,    compelling,  and  selecting  a  Of  special 
common  jury.     But  it  frequently  happens,  in  important  cases  of 

(a)  Rast.  Ent.  267.     2  Hale,      Bac.  Abr.  Juries,  b.  2.    Burn,  J. 
309.     Hawk.  b.  2.  c.  22.  s.  14.      Jurors,  III. 

*  Hand's  Prac.  9,  10 ;  and  see  Tidd,  as  to  the  practice  in  civil  cases. 
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Of  spEciAr-  misdemeanor,  that  one  of  the  parties  is  desirous  of  having  the 
issue  determined  by  a  special  jury.  This  can  never  be  done  in 
cases  of  felony  or  treason,  but  only  upon  the  trial  of  less  serious 
offences  (a) ;  and  it  can  only  be  obtained  when  the  prosecution  is 
depending  in  the  court  of  King's  Bench,  or  either  of  the  three 
counties  palatine,  or  the  great  sessions  in  Wales,  which  we  have 
seen  may  be  one  of  the  reasons  for  removing  a  prosecution  for  a 
misdemeanor  from  an  inferior  tribunal  (6).  It  is  said,  that  it  may 
be  granted  upon  a  trial  at  bar  without  the  consent  of  the  parties  ; 
but  this  can  never  be  done  at  nisi  prius,  unless  some  good  cause 
can  be  shown,  as  the  notorious  partiality  of  the  sheriff  (c).  But 
the  6  Geo.  4.  c.  50.  s.  30,  seems  to  have  finally  determined  upon 
whose  motion  it  may  be  granted.  By  that  statute,  the  courts  at 
Westminster,  or  the  judges  of  the  courts  of  the  three  counties 
palatine,  or  the  courts  of  great  sessions  in  Wales,  are  authorized, 
in  any  case  whatsoever,  except  in  indictments  for  treason  or  fe- 
lony, upon  the  motion  of  either  party,  to  order  the  issue  actually 
joined  before  them  to  be  tried  by  a  special  jury. 

[     523     ]  Before  the  passing  of  this  statute,  the  mode  of  chusing  special 

jurymen  was  as  follows  : — The  sheriff  attended  the  coroner  and 
attorney  of  the  court  with  the  freeholders'  book  of  the  county, 
and  the  said  coroner  and  attorney,  in  the  presence  of  both  parties, 
nominated  forty-eight  free  and  lawful  men  out  of  the  said  book, 
on  which  the  agent  for  the  prosecutor  struck  out  twelve,  and  the 
agent  for  the  defendant  struck  out  another  twelve,  and  the  re- 
maining twenty-four  were  returned  for  the  trial  of  the  issue  (d). 
The  coroner,  in  striking  a  special  jury,  was  not  bound  to  take  the 
jurors  as  they  occurred  in  the  sheriff's  books,  but  was  to  make  a 
selection ;  and  where  he  had  made  such  selection  impartially,  the 
court  refused  to  cancel  a  list  of  the  persons  selected  (e).  A  time 
for  the  attendance  was  appointed  by  the  proper  officer,  and  notice 


(a)   6  Geo.  4.    c.  50.    s.  30.  (d)    3   Geo.  2.    c.  25.    s.  15. 

Sir  Tho.  Jones,  222.    Vin.  Abr.  1  Chit.  Rep.  85,  n.     1  B.  &  A. 

Trial,  D.  C.2.   Bac.  Abr.  Juries,  193.   Bac.  Abr.  Juries,  D.   Bui. 

D.    Burn,  J.  Jurors,  III.    Wil-  Ni.  Pri.  304.    See  observations 

liams,  J.  Juries,  IV.  on   this   practice,  11  Harg.   St. 

(6)  Ante,  372.     5  T.  R.  G2G.  Tr.  272. 

(r)  8  Mod.  248.     Bac.  Abr.  (e)  1  B.  &  A.  193. 
Juries,  G. 
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was  given  to  the  respective  agents  to  attend  ;  and  if  either  party      Of  special 
neglected  to  be  present,  the  course  was,  for  the  master  to  strike  •'"R^'^s. 

twelve,  for  the  person  who  had  no  one  there  on  his  behalf  to  com- 
ply with  the  regulations  of  the  practice  (a).  This  rested  altoge- 
ther with  the  proper  officers,  and  the  court  would  not  interfere 
for  their  direction  (b).  It  was  not,  indeed,  usual  for  the  motion  to 
come  at  all  into  court ;  but  the  usual  practice  was,  for  the  soli- 
citor of  the  applicant  to  draw  up  a  motion  paper  for  the  rule, 
signed  by  counsel,  procure  the  master's  appointment  for  the  time 
of  naming  the  jury,  and  serve  copies  of  both  on  the  adverse 
party's  clerk  in  court,  and  at  the  sheriffs  office,  so  that  the  one 
might  send  the  books,  and  the  other  atlend  to  strike  for  his  client  [  524  ] 
at  the  day  appointed  by  the  master  (c).  By  the  6  Geo.  4.  c.  50. 
s.  33,  the  parties  may,  by  consent,  have  a  special  jury  struck 
according  to  this  ancient  mode ;  and  by  the  36th  section,  the 
mode  of  striking  special  juries  in  any  county  of  a  city  or  town, 
except  in  London,  is  to  remain  as  theretofore. 

By  the  33d  section  of  the  same  act,  the  same  special  jury  may, 
by  consent  of  the  parties,  or  their  attornies,  in  writing,  try  any 
number  of  causes. 

We  have  already  seen  the  time  requisite  to  summon  special 
jurors  (d). 

If,  after  a  special  jury  has  been  struck,  the  trial  goes  off  for 
want  of  jurors,  no  new  jury  can  be  struck,  but  the  issue  must  be 
ultimately  tried  by  the  jury  who  were  first  appointed,  or  as  many 
of  them  as  may  appear,  with  the  addition  of  talesmen  (e);  no 
new  venire  issues,  but  an  alias  distringas,  and  upon  that  the  con- 
tinuance is  entered  (f).  Where  upon  the  trial  of  an  information 
for  a  libel  only  ten  special  jurymen  appeared,  and  two  talesmen 
were  sworn  on  the  jury,  it  was  held  no  ground  for  a  new  trial  that: 


(a)  Rep.  temp.  Hardw.  158.  (c)  Hand's  Prac.  10.    See  the 

1  Saik.  405.    Bui.  N.  P.  304,  5.  practice  in  civil  cases,  Tidd,  797 

1  Cowp.  412.    Bac.  Abr.  Juries,  to  801. 

T;.     Burn,  J.  Jurors,  111.     VVil-  (rf)  Ante,  511,  12. 

hams,  J.   Juries,   IV.      Hand's  (e)  5  T.  R.  453. 

l^J'ac.  10.  (/)  5  T.  R.  457. 

(o)  1  Cowp.  412. 

KK2 
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Of  special  the  two  of  the  non-attending  special  jurymen  named  in  the  panel 
had  not  been  summoned,  though  this  fact  was  not  known  to  the 
defendant  until  after  he  had  been  tried  (a).  Before  the  passing 
of  the  6  Geo.  4,  which  takes  away  the  right  of  challenge  for 
want  of  hundredors,  after  a  rule  for  a  special  jury  by  consent, 
no  such  challenge  could  be  allowed,  if  the  defendant,  on  striking 
the  special  jury,  excluded  any  who  were  of  that  description,  but 
an  attachment  might  have  issued  against  him  (/;).  But  where 
the  sheriff  was  a  party  interested  in  the  event,  and  there  ap- 
peared to  have  been  no  unfairness  on  the  part  of  the  defendant, 
the  right  to  challenge  was  not  taken  away,  because  the  jury  re- 
tmned  was  special  (c).  If  a  rule  be  made  for  a  special  jury,  and 
the  parties  proceed  to  trial  before  a  common  jury,  the  verdict 
cannot  afterwards  be  impeached,  for  the  defendant  must  either 
make  challenge  to  the  array,  or  let  judgment  go  by  default  (d). 

The  34th  section  of  the  6  Geo.  4.  c.  50,  enacts,  that  the  whole 
additional  expenses  of  a  special  jury  are  to  be  discharged  by  the 
party  upon  whose  application  it  is  granted,  unless  the  judge  cer- 
tify that  it  was  a  cause  in  which  such  an  order  was  requisite; 
which  it  seems  he  will  not  do  in  a  criminal  proceeding  (e).  By 
the  35th  section,  one  guinea  only  is  allowed  to  a  special  jury- 
[  525  ]  man,  except  where  there  has  been  a  view.  It  seems  that  it 
need  not  appear  upon  the  record  that  there  was  a  rule  for  a 
special  jury,  or  that  a  special  jury  was  returned  by  virtue  of 
such  rule  (f). 

Of  a  jury  de  Besides  the  ordinary  special  jury,  there  is  another  description 

lin"uze.  ^^  J'^i'T  ^vhich   aliens  and  denizens  are,  by  the  singular  humanity 

of  the  law,  entitled  to  demand.  This  is  denominated  a  jury  de 
medietate  linguae.  It  takes  its  origin  from  the  28  Edw.  3.  c.  13. 
s.  2.  This  act  is,  however,  now  repealed,  though  a  similar  pro- 
vision is  to  be  found  in  the  G  Geo.  4.  c.  50.  s.  47,  by  which  it  is 
enacted,  that  in  ail  inquests  that  are  taken  against  aliens,  half  the 

(a)  4  B.  <i'  A.  430.  qucpre. 

{b)  1  Stra.  593.     8  Mod.  245.  (</)  5  T.  R.  456. 

2  Ld.  Rayra.  13G4.     Bac.  Abr.  (e)  SeelEsp.  Rep.  229.  Tidd, 

J'.irits,  D.  844,  5,  8th  edit. 

(c)  2  Stra.  1000.     Cas.  K.  B.  (/)  5  T.  R.  464. 

110.     l>ac.  Abr.  Juries,  D.  .',66/ 
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iury  shall  be  aliens,  if  so  many  are  to  be  found  within  the  town  or  Of  a  jury 
place  where  the  trial  is  had  ;  and  if  not,  so  many  as  the  sheriff  linguae. 
is  able  to  procure ;  and  the  alien  juror  need  not  possess  any  free- 
hold, or  other  qualification,  required  by  the  act  in  other  cases  (a). 
If  an  alien  neglect  to  claim  this  advantage  before  the  jury  are 
sworn,  he  can  take  no  exception  in  any  subsequent  stage  of  the 
proceedings  (b).  But  if  he  allege  he  is  an  alien,  he  may  on  that 
ground  challenge  the  array  for  that  cause,  and  then  move  for  a 
new  precept,  or  venire  facias,  or  for  a  jure  de  medietate  linguae  (t). 
But  in  order  to  do  this  more  effectually,  it  is  proper  to  enter  a 
suggestion  on  the  record  at  the  time  of  the  application,  that  the 
defendant  is  an  alien,  and  praying  that  the  proper  venire  may  be 
awarded  (d). 

Some  of  the  precedents  of  awards  of  venire,  in  pursuance  of  [  526  ] 
the  statute  of  the  28  Edw.  3.  ordered,  that  the  aliens  should  be 
natives  of  the  country  to  which  the  defendant  alleged  himself  to 
belong  (e).  Others,  on  the  contrary,  contained  merely  a  general 
direction,  without  regard  to  any  particular  territory  {/).  It 
should  seem  to  be  the  better  opinion,  that  the  latter  will  now 
suffice  ;  the  6  Geo.  4.  c.  50.  s.  47,  only  mentions  aliens  in  ge- 
neral, and  does  not  seem  to  allude  to  this  additional  qualification 
of  the  jurors  (g). 

Upon  the  return  to  the  venire  facias  thus  awarded,  if  the  sheriff 
insert  twelve,  all  of  them  as  aliens,  to  some  of  whom  this  descrip- 
tion will  not  apply,  it  seems^  that  the  defendant  will  not  be  con- 
cluded by  such  a  return  from  objecting,  but  may  still  challenge 
the  array,  for  want  of  a  sufficient  number  of  foreigners  (k).     And 

(a)   And   see  Cro.  Eliz.   272.  (e)    Rast.   Ent.  7.    159.    2G4. 

841.     Hawk.  b.  2.  c.  43.   s.  35.  2  Dyer,    144,  b.      Hawk.    b.  2. 

Bac.  Abr.  Juries,  E.  B.  c.  43.  s.  42.     Bac.  Abr.  Juries, 

(/>)  I  Dyer,  28,  a.    1  Bla.  Rep.  E.  8. 

517.    2  Dyer,  144, 5,  a.    3  Dyer,  (/)  Rast.  Ent.   265.     Hawk. 

S57,b.    2Rol.Ab.643.    2  Hale,  b.  2.  c.43.  s.  42.     Bac.  Abr.  Ju- 

271,  2.    Hawk.  b.  2.  c.43.  s.40.  ries,  E.  8. 

Bac.  Abr.  Juries,  E.  8.  (ff)  See  Bro.  Abr.  Denizen,  4. 

(c)  2  Hale,  272.  Bac.  Abr.  Bro.  Abr.  Panel,  3.  Hawk. 
Juries,  E.  8.    See  post,  538.  b.  2.    c.43.    s.  42.       Bac.  Abr. 

(d)  1  Bla.  Rep.   517.      See     Juries,  E.  8. 

form  of  suggestion  and  venire,  (A)  2  Rol.  Abr.  643.     Hawk. 

2  Dyer,  144,'  b.    Rast.  Ent.  264,      b.  2.    c.  43.    s.  43.      Bac.   Abr. 
26-3.     Post,  last  vol.  Juries,  E.  8. 
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it  ought  to  show  which  are  aliens,  and  which  are  not,  in  order 
that  there  may  appear  to  be  a  proper  number  of  the  former  (a). 
And  if  there  be  one  or  more  wanting  to  make  up  the  number 
of  aliens,  the  court  may  grant  a  tales  for  so  many  of  that  kind 
which  is  defective  (b).  The  statute  of  the  28  Edw.  3.  c.  13, 
on  which  this  right  of  aliens  was  originally  founded,  was,  however, 
repealed,  as  to  the  people  called  Egyptians,  by  the  1  &  2  Ph.  &.  M. 
c.  4.  s.  3,  and  5  Eliz.  c.  20,  which  enacted,  that  they  should  be 
tried  by  the  inhabitants  of  the  county  where  they  were  arrested, 
and  not  per  medietatem  linguae  (c) ;  but  this  harsh  provision  was 
repealed  by  the  23  Geo.  3.  c.  51.  The  privilege  is  also  taken 
away  from  persons  indicted  of  high  treason  by  the  statute,  which 
directs  that  all  trials  for  that  offence  shall  take  place  as  at 
common  law  (d). 
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Indeniuities 
or  jurors. 


Regarding  with  peculiar  estimation  the  duties  which  jurors 
have  to  fulfil,  the  law  has  afforded  to  them  that  protection  which 
is  necessary  for  the  exercise  of  their  important  functions.  If, 
therefore,  any  man  assault,  or  even  threaten  a  juror  for  any  thing 
done  by  him  in  that  capacity,  he  is  highly  punishable  by  fine  and 
imprisonment  (e).  And  if  any  one  strike  a  juryman  in  the  pre- 
sence of  the  courts  at  Westminster,  or  the  justices  of  assize,  or  of 
oyer  and  terminer,  he  will  lose  his  hand,  forfeit  his  goods,  and  the 
profits  of  his  lands  during  his  life,  and  suffer  a  perpetual  restraint 
of  liberty  (f).  And  so  careful  are  the  courts  to  protect  the 
rights  of  jurors,  that  where  a  town-clerk  published  an  order  of 
the  King's  Bench,  in  which  a  jury  was  declared  to  be  suspected 
of  bribery  in  giving  a  verdict,  that  court  granted  an  information 
against  him  (g)  ;  nor  can  any  action  be  supported  against  a  jury- 
man for  his  verdict,  however  wrongful  and  vexatious  his  conduct 
may  have  been  {h). 


(a)  Cro.  Eliz.  818. 841 ,  Hawk. 
b.  2.  c.  43.  s.  44.  liac.  Abr.  Ju- 
ries, E.  8. 

(6)  Cro.  Eliz.  305.  10  Co.  Rep. 
104.  Hawk.  b.  2.  c.  43.  s.45. 
Rao.  Abr.  .luries,  E.  8. 

(c)  Bac.  Abr.  Juries,  E.  8. 

(rf)  2  Dyer,  145,  a.  3  Inst.  27. 
Hawk.  b.  2.  c.  43.  s.  37.  Rac. 
Abr.  Juries,  E.  8. 

(«)  2  Rol.  Abr.  7G.     Tr.  per 


Pais,  209.  Hawk.  b.  1.  c.2l, 
s.  14.  Rurn,  J.  Jurors,  VI. 
Williams,  J.  Juries,  Vlll. 

(/)  2  Rol.  Abr.  76.  Tr.  per 
Pais,  2G9.  Hawk.  b.  1.  c.  21. 
s.  3,  Rurn,  J.  Jurors,  YI.  Wil- 
liams, J.  Juries,  III. 

(f/)  Tr.  per  Pais,  277.  Hawk, 
b.  2.  0.  22.  s.  20. 

(//)   IT.  R.  513,  14,  535. 
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Though  the  jurymen  are  thus  protected  in  the  exercise  of  their  Liability  of 
Jegitiniate  functions^  they  are  liable  to  be  punished  for  the  abuse  nishment. 
of  their  authority,  or  for  any  illegality  in  tlieir  conduct  during  the 
time  they  are  charged  with  the  trial  of  the  prisoner.  With  re- 
gard to  these  liabilities,  they  are  to  be  considered  in  two  rela- 
tions :  first,  in  their  ministerial  capacity,  as  persons  bound  to 
attend  the  court,  and  to  perform  the  duty  for  which  they  are 
returned  until  they  are  legally  discharged;  and,  secondly,  in  their 
judicial  capacity,  as  judges  of  the  facts  to  be  brought  before 
them  in  evidence,  and  of  the  guilt  or  innocence  of  the  party 
indicted  (a). 


In  the  first  of  these  capacities,  jurors,  like  all  other  officers,  [ 
are  punishable  by  attachment,  or  by  fine,  at  the  discretion  of  the 
court,  for  any  contempts  of  which  they  may  be  guilty  (b).  Thus 
they  may  be  punished  by  fine,  for  not  appearing  at  the  return  to 
the  venire,  in  the  manner  we  have  already  shown  (c).  And,  if 
after  appearing,  they  refuse  to  be  sworn,  or  withdraw  themselves, 
though  challenged  for  cause,  before  the  challenge  is  decided,  any 
court  of  record  may  set  such  fine  upon  them,  as  in  their  discretion 
they  shall  regard  as  adequate  (d).  So  if  one  of  the  indictors  be 
returned  upon  the  petit  jury,  and  do  not  challenge  himself,  he 
may  be  fined  (e).  So,  if,  when  the  jury  are  sworn,  they  refuse  to 
give  any  verdict,  they  are  subject  to  a  discretionary  penalty  if). 
And  where  they  attempt  to  impose  upon  the  court,  as  by  offering 
a  verdict  as  unanimous  from  which  some  of  them  dissent  (g) ;  or 
where  they  cast  lots,  in  order  to  determine  what  verdict  they  shall 
deliver  (/«) ;    or  where   they  agree  upon   two  verdicts,  one  to    be 
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(a)  Hawk.  b.  2.  c.  22.  s.  13. 
Bac.  Abr.  Juries,  M.  2.  Wil- 
liams, J.  Juries,  VIII. 

{b)  Tri.  per  Pais,  263,  264. 
Hawk.  b.  2.  c.  22.  s.  14,  &c. 
Bac.  Abr.  Juries,  M.  2.  Wil- 
liams, J.  Juries,  VIII. 

(c)  Ante,  521. 

{d)  2  Hale,  309.  8  Co.  Rep. 
315.  Tr.  per  Pais,  268.  Hawk, 
b.  2.  c.  22.  s.  15.  Bac.  Abr.  Ju- 
ries, M.  2.  Williauis,  J.  Juries, 
VIH. 

(r)  2  Hale,  309. 


(/)  Vaugh.  152.  Noy,  49. 
3  Bulst.  173.  Hawk.  b.  2.  c.  22. 
s.  16.  Bac.  Abr.  Juries,  M.  2. 
Williams,  J.  Juries,  VIII. 

{(j)  1  Rol.  Abr.  219.  Bro. 
Abr.  Jurors,  28.  Hawk.  b.  2. 
c.  22.  s.  17.  Bac.  Abr.  Juries, 
M.  2.   Williams,  J.  Juries,  VII L 

(A)  3  Keb.  805.  2  Leon.  205. 
140.  1  Stra.  642.  Sir  T.  Jones, 
83.  Bac.  Abr.  Juries,  M.  2. 
Hawk.  b.  2.  c.  22.  S.17.  Wil- 
liams, J.  Juries,  VIII. 
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Liability  of    given  in  the  first  instance,  and  the.  other,  in  case  the  court  shoulci 

JURORS    TO  «  •  1         /•  X        1  n     •  1  T    1    i- 

PUNISHMENT,  rctuse  to  rcceivc  the  nrst  (a),  they  will  incur  the  same  liability. 
To  receive  a  bribe,  in  order  to  influence  the  verdict,  is  very  highly 
criminal  (6),  and  not  only  subjects  the  party  to  fine  and  imprison- 
ment, but  to  the  forfeiture  of  ten  times  the  sum  taken,  one  half 
to   the  king,  and  the  other  to   the  informer  (c).     And   even  the 

r  529  ]  sending  for  or  receiving  instructions  from  the  prosecutor,  or  the 
defendant,  respecting  the  guilt  or  innocence  of  the  latter,  renders 
the  jurymen  liable  to  such  fine  as  the  court  shall  think  proper 
to  inflict  (fl). 

The  misbehaviour  of  the  jurors,  after  they  have  left  the  bar,  is 
also,  in  many  cases,  a  ground  to  punish  them.  Thus,  if  they 
separate  before  they  have  given  in  their  verdict  (e),  or  take  any 
thing  with  them  to  eat  or  drink  (/),  or  actually  eat  or  drink,  or 
otherwise  refresh  themselves  without  leave  of  the  court,  even 
though  they  have  agreed  among  themselves  (g),  they  will  be  liable 
to  be  fined  by  the  judges.  But,  if  the  eating  or  drinking  were  at 
their  own  cost,  it  will  not  annul  the  verdict ;  which  it  will  do,  if 
it  were  at  the  expence  of  the  prosecutor  or  the  defendant,  when  a 
new  trial  will  be  ordered  {k).  It  will  also  be  regarded  as  a  mis- 
behaviour, if  a  juryman  has  a  piece  of  evidence  in  his  pocket, 
and  reads  it  to  his  companions  after  they  have  retired  to  consider, 
though  it  will  not  render  the  verdict  invalid  (i).  But  if  the  jury- 
men separate,  without  consulting  on  the  evidence,  though  they 
afterwards   give  in  a  verdict   agreeable   to   the   directions  of  the 


(a)  Cro.  Eliz.  779.  2  Hale,  (e)  Vaugh.  152.  Hawk.  b.  2. 
311.  Hawk.  b.  2.  c.  22.  s.  17.  c  22.  s.  18.  Bac.  Abr.  Juries, 
Bac.  Abr.  Juries,  M.  2.  Wil-  M.  2.  WilUams,  J.  Juries,  VIH. 
liams,  J.  Juries,  VIII.  (/)  1  Dyer,  78.     Hawk.  b.  2. 

(b)  Hawk.  b.  2.  c.  22.  s.  19.  c.  22,  s,  18.  Bac.  Abr.  Juries, 
Bac.  Abr.  Juries,  M.  2.  Wil-  M.2.  Williams,  J.  Juries,  VIII. 
liams,  J.  Juries,  VIII.  (g)  2  Dyer,  218.    Vaugh.  152. 

(c)5Edw.3.  c.lO.  34Edw.3.  Cro.   Jac.    22.      2    Hale,    30G. 

C.8.    38£dw.3.  St.  1.  C.12.  Tri.  Hawk.  b.  2.  c.  22.  s.  18.     Bac. 

per  Pais,  2G4,  5.     Burn,  J.  Ju-  Abr.  Juries,  M.  2.    Williams,  J. 

rors,  VI.     Williams,  J.  Juries,  Juries,  VIII. 

VIH.  (/i)  2  Hale,  30G.   Cro.  Jac.  22. 

(r/)  East.   Ent.   329.     1  Lord  Bac.  Abr.  Juries,  M.  2. 

Baym.  148.     Hawk.  b.  2.  c.  22.  (i)  2  Hale,  306,  7.    Cro.  Eliz. 

s.  19.     Bac.  Abr.  Juries,  M.  2.  GIG.      Bac,  Abr.  Juries,  M.  2. 

Williams,  J.  Juries,  VIII.  Williams,  J.  Juries,  VIII. 
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court,  they  will  not  only  be  liable  to  fine,  but  a  new  trial  will  be    Liability  of 

JURORS    TO 

granted  (a).  punishment. 

In  their  judicial  character,  however,  jurors  stand  upon  much 
higher  ground,  and  are  much  less  liable  to  question.  In  civil 
cases,  they  were  till  recently  liable  to  the  old  penalty  of  an  attaint; 
but  this  mode  of  punishment  had  long  fallen  into  disuse  {b),  and  [  -530  ] 
is  entirely  abolished  by  6  Geo.  4.  c.  50.  s.  60.  There  are  several 
instances,  in  the  older  authorities,  of  juries  being  fined  and  bound 
to  their  good  behaviour,  for  verdicts  palpably  against  evidence, 
and  the  direction  of  the  judges  (c) ;  but  it  was  solemnly  resolved, 
after  much  discussion,  that  all  such  sentences  are  illegal,  and  that 
a  juror  is  not,  in  any  way,  punishable  for  a  verdict,  though  it  may 
seem  contrary  to  evidence,  as  well  as  the  direction  of  the 
judges  {d).  For  the  jury  are  as  much  judges  of  the  fact,  as  the 
court  are  of  the  law,  and  have  an  absolute  power  to  acquit  or 
convict ;  and  it  would  be  a  great  responsibility  for  the  mind  of  a 
judge,  if  he  were  to  decide  on  the  guilt  or  innocence  of  the 
prisoner  (e).  But,  it  is  said,  that  if  it  plainly  appear  that  the  jury 
are  convinced  of  the  truth  of  the  facts  which  constitute  guilt,  and 
they  declare  this  to  the  court,  who  inform  them,  that  to  give  legal 
effect  to  the  verdict  they  must  find  it  in  a  particular  way,  and  they 
obstinately  insist  on  finding  contrary  to  such  direction,  they  may 
be  fined  for  so  manifest  a  piece  of  injustice  if).  And  it  is  also 
laid  dotvn,  that  if  a  judge,  in  order  the  better  to  enable  him  to 
direct  the  jury,  ask  their  opinions  respecting  a  particular  fact,  and 
they  contemptuously  refuse  to  give  it  him,  and  afterwards  insist  on 
a  verdict  contrary  to  his  direction,  that  they  may  be  fined  for  their 


(a)  Bac.  Abr.  Juries,  M.  2.  (rf)  Vaugh.135.    Sir  T.Jones, 

{h)  1  T.  R.  535.    Vaugh.  146.  IG,  17.     Tr.    per  Pais,  274,  5. 

Tr.   per  Pais,  274.     Bac.  Abr.  1   T.  R.  535.     2  Keb.  180,  81. 

Juries,  M.  1.     I  Ld.  Raym.  469.  2  Hale,  313.    Hawk.  b.  2.  c.  22. 

1  Ersk.  Speeches,  280,  per  Ld.  s.  20.  Bac.  Abr.  Juries,  M.  2. 
Mansfield,  ace.  2  Hale,  310,  Burn,J. Jurors, VT.  Williams, J. 
contra.  Juries,  VIII. 

(c)Yelv.23.    Noy,48.  Palm.  (c)    2    Hale,    309,   310.    313. 

363.      L  Sid.    272,    3.     1  Keb.  Tr.   per  Pais,   276,  7.     Hawk. 

769.  938.     Sir  Tho.  Rayni.  138.  b.  2.  c.  22.  s.  20. 

2  Hale,  311,  312.  Hawk.  b.  2.  (/)  Hawk.  b.  2.  c.  22.  s.  21. 
c.  22.  s.  20.  Burn,  J.  Jurors,  Bac.  Abr.  Juries,  IVI.  2.  Wil- 
\T.    Williams,  J.  Juries,  VIII.  liauis,  J.  Juries,  VIII. 
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wilful  misconduct  {a).  In  case  of  libel,  however,  it  is  expressly 
enacted,  that  the  judge  shall  not  direct  the  jury  to  find  the  de- 
fendant guilty,  merely  on  proof  of  the  publication  of  the  paper  in 
question,  and  the  truth  of  the  inuendoes  inserted,  though  the 
judge  may  give  his  opinion  on  the  merits  of  the  case,  as  in  all 
other  crin)inal  proceedings  (b). 


Of  placing  dc-         In  prosecutions  for  felonies,  we  have  seen  that  the  defendant  is 

iendant  at  the        »  •  i         i      •     i  i  i  i    i 

bar   and  his         irequently  arraigned  and  tried  on  the  same  day,  and  lie  contnuies 

tieatiuent  theie,   -^^  court  from  the  time  of  his  arraignment  to  that  of  his  conviction 

or  acquittal.     But  on  trials  of   indictments  for  treason,  and  for 

misdenieanors,  as  a  time  intervenes  between  the  arraignment  and 

the  trial,  the  defendant  is  brought  up  to  take  his  trial,  and  the 

clerk  of  the  arraigns  calls  to  the  gaoler  to  set  him  to  the  bar,  as 

in    the    following  words  :     "  Keeper   of    Newgate,    set   Robert 

Lowick  to  the  bar  (c)."     If  the  trial  be  in  the  King's  Bench,  the 

defendant  may  be  brought  into  court  by  habeas  corpus,  or  side-bar 

rule  (d).     When  the  defendant  has  been  brought  to  the  bar,  he  is 

entitled  to  have  his  irons  removed,  in  order  that  he  may  not  labour 

under  any  kind  of  difficulty  or  disgrace  whilst  he  takes  his  trial  (e). 

And,  in  pursuance  of  the  same  spirit  of  indulgence,  the  court  will 

allow  him  to  sit,  if  he  seems  incapable  of  bearing  the  fatigue,  or 

the  trial  be  considerably  protracted  (f)  ;  and  he  is  entitled  to  the 

use  of  pen,  ink,  and  paper,  during  his  trial  (g).     But  there  is  no 

foundation  for  the  right  of  a  peer,  which  was  once  insisted  on,  of 

sitting  covered,  and  having  a  place  assigned  him,  when  appearing 

to  defend  himself  on  an  information  for  a  libel  (//.).     In  cases  of 


(rt)  Vaugh,144.     Sir  T.Jones,  See  form  of  side-bar  rule,  post, 

15,  16.    Hawk.  b.  2.  c.  22.  s.  22.  last  vol. 

J^*ac.  Abr.  Juries,  M.  2.     Wil-  (e)  1  Leach,  36.     2  Inst.  315. 

liauis,  J.  Juries,  Vlll.  Kel.  10.     3  Inst,  34.     2  Hale, 

(/^)  32  Geo.  3.  0.60.     lErsk.  219.    4  Harg.  St.Tr.697.     6  Id. 

Speeches,  137,  to  the  end.    Wil-  230.     Hawk.    b.  2.    c.  28.    s.  1. 

lianis,  J.  Juries,  Vni.    See  post,  4  Bla.  Com.  322.     Cro.  C.  C.  9. 

vol.  iii.  for  this  statute,  c^'c.  (/')  6  T.  R.  531. 

(c)  See  form,  4  Harg.  St.  Tr.  (V/)  4  Harg.  St.  Tr.  704. 

717.  737.  (/*)  1  Esp.  Bep.  227,  22iJ. 

(t/)  4  Harg.  St.  Tr.  1  &  777. 
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mere  misdemeanors,  however,  where  the  defendant  has  not  been  in 
previous  custody,  he  is  not  necessarily  nor  generally  present  («). 

The  sheriff  having  returned  the  panel  of  the  jury  into  court  (6),  Calling  jury. 
and  the  time  for  the  trial  having  arrived,  the  clerk  calls  the  petit 
jury  on  their  panel,  by  saying,  "  you  good  men,  that  are  im- 
panelled to  try  the  issue  joined  between  our  sovereign  lord  the 
king  and  the  prisoner  (or  "  prisoners")  at  the  bar,  answer  to  your 
names  upon  pain  and  peril  that  shall  fall  tliereon  (c)."  When  this 
is  done,  and  a  full  jury  appears,  the  clerk  of  arraigns  calls  to  the 
prisoner  at  the  bar,  and  says  to  him,  "  These  good  men,  that  you 
shall  now  hear  called,  are  those  which  are  to  pass  between  our 
sovereign  lord  the  king  and  you  ("  upon  your  several  lives  and 
deaths"  if  it  be  a  capital  offence) ;  if  therefore  you,  or  any  of 
you,  will  challenge  them,  or  any  of  them,  you  must  challenge 
them  as  they  come  to  the  book  to  be  sworn,  before  they  are  sworn, 
and  you  shall  be  heard  (d)."  The  clerk  then  proceeds  to  call 
each  juror  by  name,  and  to  swear  him.  On  the  trial  of  an  indict- 
ment for  high  treason,  when  a  panel  of  the  jury  has  previously 
been  delivered  to  the  prisoner,  it  is  the  course  to  call  the  jurors  in 
the  order  on  the  panel  (e) ;  but  when  the  trial  is  by  a  special 
jury,  and  a  tales  is  prayed,  or  by  a  common  jury,  the  box,  con- 
taining the  papers  with  the  names  of  the  common  jury,  is  to  be 
shut  and  shaken,  and  then  opened  in  the  presence  of  the  prisoner,  [  533  ] 
and  such  papers  taken  out  successively  (J). 

The  proceedings  on  the  trial  of  a  misdemeanor  traversed  at  the 
assizes  (g),  and  also  the  proceedings  at  sessions  (/i),  are  nearly  the 


(«)  Ante,  411,  as  to  appear-  Tr.   723,    747-      See    form,   at 

ance  by  attorney.     4  Bla.  Com.  Assizes,  Cro.  C.  C.  7.     4  Harg. 

;375.  St.  Tr.  723.  747.     At  Sessions, 

(i)  2  Hcle,  293.     Bac.  Abr.  Dick.  Sess.  182,  3.     Post,  last 

Juries,  F.     Cro.  C.  C.  7.     Wil-  vol. 

Hams,  J.  Juries,  VI.  (e)  4  tiarg.  St.  Tr.  7-50. 

(c)   2  Hale,  293.     Bac.  Abr.  (/)  11  Harg.  St.  Tr.  266;  and 

Juries,  F.     Cro.  C.  C.  7.  482,  3.  see  6  Geo.  4.  c.  50.  s.  32,  us  to 

Williams,  J.  Juries,  VI.     Dick,  special  juries. 

Sess.  182.     Seeforni,  Cro.  C.  C.  (</)  Cro.  C.  C.  483.    See  forms, 

7.  482,  3.      At  Assizes,  Dick.  Cro.  (;.  C.  483.     Post,  last  vol. 

Sess.   182.     At  Sessions,   post,  (k)  Dick.  Sess.   182,  3.     See 

last  vol.  foruis,  Dick.  Sess.  182,  3.    Post, 

(f/)  Cro.  C.  C.  7.     4  Harg.  St.  '  last  vol. 
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same  as  those  we  have  just  considered;  the  clerk  of  the  peace,  in 
the  latter  court,  calling  the  jury,  and  informing  the  prisoner  when 
he  is  to  challenge  such  jury. 


Of  ch.illenges' 


From  the  words  of  the  clerk's  address  to  the  prisoner,  it  is 
evident,  that  this  is  the  proper  time  to  exercise  the  right  of  chal- 
lenging ;  and  therefore,  before  we  proceed  to  the  swearing  of  the 
jury,  and  the  subsequent  proceedings,  we  will  consider  the  law 
relative  to  challenges,  and  the  mode  in  which  the  right  is  to  be 
claimed. 


The  term  challenge  is  used,  in  law,  for  an  exception  to  jurors 
who  are  returned  to  pass  on  a  trial,  and  it  is  either  to  the  array,  or 
to  the  polls.  To  the  array,  is  when  exception  is  taken  to  the 
whole  number  impanelled  ;  and  to  the  polls  is,  when  some  one  or 
more  are  excepted  against,  as  not  indifferent.  Challenge  to  jurors 
is  also  divided  into  challenge  principal  or  peremptory,  and  chal- 
lenge per  cause  ;  i.  e.  upon  cause  or  reason  (a). 


Challenge  on 


behalf  of  the 
king. 


Tlie  challenges  to  the  array,  or  the  polls,  may  be  made  either 
by  the  crown  or  the  defendant.  On  the  part  of  the  former,  it 
seems,  that  at  common  law  any  number  of  jurors  might  have 
been  peremptorily  challenged,  without  alleging  any  other  reason 
for  the  objection  than  "  quod  non  boni  sunt  pro  rege  {b)."  This 
[  534  ]  power,  however,  being  found  very  liable  to  abuse,  was  taken  away 
by  the  33  Edw.  1.  stat.  4,  commonly  called  ordinatio  de  inqui- 
sitionibus,  which  has  been  construed  to  extend  to  criminal  as  well 
as  civil  proceedings  (c) ;  and  the  same  provision  is  to  be  found  in 
the  6  Geo.  4.  c.  50  {d).  But,  under  a  similar  provision  in  a  prior 
statute,  it  was  agreed  that  the  crown  is  not  compelled  to  show  any 


(a)  Jac.  Die.  Challenge. 

(fj)  Co.  Lit.  15G,  b.  2  Rol. 
Abr.  645.  Hawk.  b.  2.  c.  43. 
s.  2.  Bac.  Abr.  Juries,  E.  10, 
Com.  Dig.  Challenge,  C.  1. 


(c)  Moor,  595.  Hawk.  b.  2. 
c.  43.  s.  3.  Com.  Dig.  Chal- 
lenge, C.  1.  Bac.  Abr.  Juries, 
E  10.     4  Bla.  Com.  353. 

(d)  Sect.  29. 


•  As  to  challenges  in  general,  see  2  Hale,  267  to  '276.  Hawk.  b.  2.  c.  4.3,  per 
totuni.  Bac.  Abr.  Juries,  E.  Com.  Dig.  Challenge.  4  Bla.  Com.  352  to  355. 
Burn,  J.  Jurors,  IV.     Williams,  J.  Juries,  V.     Dick.Sess.  183  to  191. 
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cause  of  challenge  until  the  panel  is  gone  through,  so  that  it  may 
appear  that  there  will  not  be  sufficient  to  try  the  prisoner,  if  the 
peremptory  objection  is  admitted  to  prevail  (a).  And  it  has  been 
also  holden,  that  if  the  defendant,  in  order  to  oblige  the  king  to 
show  cause,  challenge  the  touts  paravaile,  he  must  first  show  all 
his  causes  of  objection,  before  the  king  can  be  called  upon  to 
show  the  grounds  of  his  challenges  (b).  And  it  is  quite  clear, 
that  the  prosecutor  may  challenge  the  array  or  the  polls,  for 
cause  shown,  in  the  same  way  as  the  defendant  (c). 

Challenges  on  behalf  of  the  defendant  are  either  peremptory  Challenges  on 
°  ^  •  1  J      behalf  or  the 

or  with  cause.     Peremptory  challenges  are  those  which  are  made  defendant. 

to  the  juror,  without  assigning  any  reason,  and  which  the  courts 
are  compelled  to  allow.  The  number,  which  in  all  cases  of 
felony,  the  prisoner  was  allowed  by  the  common  law  thus  pe- 
remptorily to  challenge,  amount  to  thirty-five,  or  one  under  the 
number  of  three  full  juries  (c?).  This  number  has,  however,  been 
altered  by  several  legislative  provisions.  Thus,  by  the  22  Hen.  8. 
c.  14.  s.  7,  made  perpetual  by  the  32  Hen.  8.  c.  3,  no  person 
arraigned  for  petit  treason,  high  treason,  murder,  or  felony,  shall  [  535  ] 
be  admitted  peremptorily  to  challenge  more  than  twenty  of  the 
jurors.  And  by  the  33  Hen.  8.  c.  23.  s.  3,  the  same  restriction 
is  extended  to  cases  of  high  treason.  But  as  far  as  these  statutes 
respect  either  high  or  petit  treason,  it  is  agreed  that  they  were 
repealed  by  the  1  8c  2  Ph.  &  M.  c.  10,  which,  by  enacting  that 
all  trials  for  treason  shall  be  carried  on  as  at  common  law,  has 
revived  the  original  number,  as  far  as  it  respects  those  offences  (e); 


(a)   1  Vent.  309,  310.     Sir  T.  Challenge,    70.    74,    75.    217. 

Raym.  473,  4.     Skin.  82.    2  St.  2  Hale.  268.    Hawk.  b.  2.  c.  43. 

Tr.   744.     3  St.  Tr.    52.    869.  s.  7.     Com.  Dig.  Challenge,  C.  1. 

2  Hale,  271.    Hawk.  b.  2.  c.  43.  Bac.  Abr.  E.  9.     4  Bla.   Com. 

s.  3.     Bac.  Abr.  Juries,  E.  10.  354.    2  Woodes.  498.    Burn,  J. 

4  Bla.  Com.  353.    Id.  ibid.  n.  8.  Juries,  IV.    Williams,  J.  Juries, 

(6)    3   St.    Tr.    52.      Sir  T.  V.     Dick.  Sess.  185. 

Raym.  473,  4.     Skin.  82.     3  St.  (e)  Co.  Lit.  156.     Bro.  Abr. 

Tr.4.   4 St.  Tr.  177. 407.  Hawk.  Challenge,   217.      3  Inst.   227. 

b.  2.    c.  43.    s.  3.     Bac.    Abr.  Fost.    106,    7.     2   Hale,    269. 

Juries,  E.  10.  Hawk.  b.  2.   c.  43.   s.  8.     Bac. 

(c)  Co.  Lit.  156.     2  Inst.  431.  Abr.  Juries,  E.  9.     Burn,  J.  Ju- 

2  Hale,  271.     Bac.  Abr.  Juries,  rors,  IV.  Williams,  J.  Juries,  V, 

E.  10.  Dick.  Sess.  185. 

{d)Co.  Lit.  156.     Bro.  Abr. 
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Challenges  on  So  that,  at  the  present  day,  in  cases  of  high  and  petit  treason,  the 

BEHALF  OF  THE  •  ^  i  ■  z'  in  •  i  i 

DEFENDANT.      pHsoner   has    thirty-hve  peremptorj/ challenges ;    m  murders,  and: 
all  other  felonies,  by  the  6  Geo.  4.  c.  50.  s.  29,  twenty  (a);  and 
in  misprision  of  treason,  the  point  seems  to  be  unsettled  (b). 

The  right  of  peremptorily  challenging  is  admitted  only  in 
favor  of  life;  and  though  it  may  be  demanded  even  in  clergyable 
felonies,  it  can  never  be  allowed  to  a  defendant  accused  of  a  mere 
misdemeanor  (c).  Nor  can  they  be  allowed  in  any  case,  except 
upon  the  plea  of  not  guilty,  for  no  peremptory  challenges  are  ever 
admitted  on  the  trial  of  collateral  issues  (d).  But  when  the  right 
of  challenging  exists,  though  several  defendants  are  tried  by  the 
same  inquest,  each  individual  has  a  right  to  the  full  number  of  his 
challenges ;  but  if  they  refuse  to  join  in  their  challenges,  they 
must  be  tried  separately,  in  order  to  prevent  the  delay  which  might 
arise  from  the  whole  panel  being  exhausted  (e). 

[     536    ]  There  seems  to  have  been  some  difference  of  opinion  as  to 

what  was  to  be  done  when  a  prisoner  challenged  peremptorily 
more  than  thirty-five  jurors  at  common  law,  whether  it  was  to  be 
regarded  as  a  standing  mute,  or  as  amounting  to  a  conviction  (f). 
The  latter  seems  to  be  the  better  opinion  ;  but  the  question  can- 
V  not,  at  the  present  day,  be  material,  since  the  effects  of  standing 
mute,  and  conviction,  are  precisely  similar  (g).  But  it  seems,  that 
if  in  cases  of  felony,  the  prisoner  challenges  more  than  twenty^ 
and  less  than  thirty-five,  which,  by  the  common  law,  he  might 
properly  have  done,  the  challenge  will  merely  be  over-ruled  and 
disregarded,  and  the  trial  will  proceed  upon  the  plea  of  not  guilty. 


(a)  Fost.  lOG,  7.  4  Bla.  Com. 
354.  Hawk.  b.  2.  c.  43.  s.  8. 
Bac.  Abr.  Juries,  E.  10.  Wil- 
liams, J.  Juries,  V.  Dick.  Sess. 
185. 

(b)  See  3  Inst.  27,  a.  Hawk. 
b.  2.  c,  43.  s.  5.  Williams,  J. 
Juries,  V. 

(c)  Co.  Lit.  156.  2  Harg.  St. 
Tr.  808,  4  Harg.  St.  Tr.  1. 
4  Bla.  Com.  352,  n.  7.  Burn,  J. 
Jurors,  IV. 

(d)  1  Bla.  Rep.  G.  2  Hale, 
2G7.     Fost.  42.     Bac.  Abr.  Ju- 


ries, E.  9.  4  Bla.  Com.  353, 
n.  7.  ace.  Sed  vide  Co.  Lit. 
156,  b.  Hawk.  b.  2.  c.  43.  s.  6, 
contra. 

(c)  3  Salk.  81.  Fost.  106,  7. 
Plowd.  100.  Co.  Lit.  156,  b. 
2  Hale,  268.  Bac.  Abr.  Juries, 
E.  10. 

(/)  Plowd.  262.  3  Inst.  227, 
228.  2  Hale,  268.  Hawk.  b.  2. 
c.  43.  s.  9.  Bac.  Abr.  Juries, 
E.  9.     4  Bla.  Com.  354. 

(fj)  Ante,  428.  12  Geo.  3» 
c.  20. 
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because  the  words  of  the  6  Geo.  4.  c.  50.  s.  29,  are,  "  that  he 
be  not  admitted  to  challenge  more  than  twenty  ;"  which  merely 
implies,  that  the  challenge  above  that  number  shall  be  void, 
without  affixing  any  other  penalty  (a). 

Challenges  for  cause  are  of  two  kinds  :   1st,  to  the  whole  array  ;  Of  challenges 

11  1  •  '"*''  cause. 

2d,  to  individual  jurymen.     To  challenge  the  array,  is  to  except  at  i.  To  the  array. 

once  to  all  the  jurors  in  the  panel,  on  account  of  some  original 
defect  in  making  the  return  to  the  venire  (6).  It  is  either  a  prin- 
cipal challenge,  or  for  favor  ;  the  former  of  which  is  founded  on 
some  manifest  partiality,  and  is  therefore  decisive;  while  the 
grounds  of  the  latter  are  less  certain,  and  left  to  the  determination 
of  triers,  in  the  manner  we  shall  state  hereafter  (c).  The  legiti- 
mate causes  of  a  principal  challenge  are  not  very  numerous. 
Thus,  if  the  sheriff  be  the  actual  prosecutor,  or  the"  party  ag- 
grieved, the  array  may  be  challenged,  though  no  objection  can  be 
taken  in  arrest  of  judgment  (d).  So  if  the  sheriff  be  of  actual  [  537  } 
affinity  to  either  of  the  parties,  and  the  relationship  be  existing  at 
the  time  of  the  return  (e), — if  he  return  any  individual  at  the 
request  of  the  prosecutor  or  the  defendant  (f), — or  any  person 
whom  he  believes  to  be  more  favorable  to  one  side  than  the 
other  (g), — if  an  action  of  battery  be  depending  between  the 
sheriff  and  the  defendant,  or  if  the  latter  have  an  action  of  debt 
against  the  former  {h), — the  array  may  be  quashed,  on  the  pre- 
sumption of  partiality  in  the  officer.  So  also  if  the  sheriff,  or 
his  bailiff,  who  makes  the  return,  is  under  the  distress  of  the  party 
indicting  or  indicted,  or  has  any  pecuniary  interest  in  the  event,  or 
is  counsel,  attorney,  servant,  or  arbitrator   in  the   same   cause,  a 


(a)  3  Inst.  227.  2  Hale,  270.  liams,  J.  Juries,  V.  Burn,  J. 
Hawk.  b.2.  c.  43.  s.  9.  4  Bla.  Jurors,  IV.  1.  Dick.  Sess.  183, 
Com.  354.     Bac.  Abr.  Juries,  184, 

E.  9.  (/)  Co.  Lit.  15G,  a.   Bac.  Abr. 

(b)  Co.  Lit.  150,  a.  Bac.  Abr.  Juries,  E.  1.  Burn,  J.  Jurors, 
Juries,  E.  I.  Williams,  J.  Ju-  IV.  1.  Williams,  J.  Juries,  V. 
ries,  V.    Dick.  Sess.  183.    Tidd,  Dick.  Sess.  184. 

5th  edit.  845.  (g)  Co.  Lit.  156,  a.    Bac.  Abr. 

(c)  Co.  Lit.  156,  a.    Bac.  Abr.  Juries,  E.  1. 

Juries,  E.  1.    Williams,  J.   Ju-  (A)  Co.  Lit.  156,  a.    Bac.  Abr. 

ries,  V.     Dick.  Sess.  183,  Juries,  E.  1.     Burn,  J.  Jurors, 

(rf)l  Leach,  101.   Williams,  J.  IV.  1.     Williams,  J.  Juries,  V. 

Juries,  V.     4  B.  &  A.  471.  Dick.  Sess.  184. 

(«)    Co.    Lit.    156,  a.      Wil- 
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To  THE  ARRAY,  principal  challenge  will  be  admitted  (a).  And,  in  general,  the 
same  reasons  which  we  have  already  seen  (b),  would  cause  it  to  be 
directed  to  the  coroners  or  elisors,  will  also  be  sufficient  to  quash 
the  array,  when  partiality  may  reasonably  be  suspected  (c).  For 
all  these  causes  of  suspicion,  the  king  may  challenge  as  well  as 
the  defendant  (d). 

But,  besides  these,  the  default  of  the  sheriff  will  be  sometimes 
a  ground  of  principal  challenge  to  the  array.  Thus,  if  the  array 
be  returned  by  the  bailiff  of  a  franchise,  and  the  sheriff  return  it 
as  from  himself,  the  return  will  be  bad,  because  the  party  will  lose 
his  challenges  ;  though,  if  the  sheriff  return  one  from  the  liberty, 
it  will  suffice,  and  the  lord  of  the  franchise  will  be  compelled  to 
r  538  1  resort  to  his  action  against  him  (e).  And,  at  common  law,  it  was 
a  good  cause  of  challenge  to  the  array,  upon  a  prosecution  against 
a  peer,  that  a  knight  vvas  not  returned  upon  the  panel  if) ;  but 
by  the  24  Geo.  2.  c.  18.  s.  4,  and  the  6  Geo  4.  c.  50.  s.  28, 
the  necessity  for  such  a  return  is  done  away.  So  anciently  the 
defendant  had  always  a  right  of  challenging,  if  four  persons  were 
not  returned  from  the  hundred  where  the  offence  was  alleged  to 
have  been  committed  (g);  but  now  the  jury  are  always  summoned 
from  the  body  of  the  county,  and  the  right  to  challenge,  for  want 
of  hundredors,  is  taken  away  by  the  6  Geo.  4.  c.  50.  s.  13  (h). 
It  is  no  ground  of  challenge  for  unindifference  on  the  part  of  the 
sheriff,  that  the  sheriff's  officer  had  neglected  to  summon  one  of 
the  twenty-four  special  jurymen  returned  on  the  panel  (/).  The 
right  of  aliens  to  challenge  de  medietate  linguae,  seems  to  be  dis- 
puted, and  it  is  said  that  they  must  demand  the  privilege  at  the 
time  of  awarding  the  venire  (k).  There  can  be  no  challenge  to 
the  array,  on  the  ground  of  unindifferency  in  the  master  of  the 


(a)  Co.  Lit.   15G,  a.     3  Burr,  lianis,  J.  Juries,  V. 

185,  G.     Bac.  Abr.  Juries,  E.  1.  (r/)  2  Hale,  •272. 

Burn,  J.  Jurors,  IV.  1.      Wil-  (/<)  Co.  Lit.  125,  b.  n.     Ante, 

liams,  J.  Juries,  V.    Dick.  Sess.  177.    And  see  instances  of  chal- 

184.  lenges  in  last  century,  8  Mod. 

(6)  Ante,  514, 15.  245.     1  Stra.  593. 

(c)  Tidd,  5th  edit.  845.  (i)  4  B.  &  A.  471. 

(d)  Co.  Lit.  156,  a.  {k)    I   Bla.   llep.   517.     Cro, 

(e)  Co.  Lit.  156,  a.    Bac.  Abr.  Eliz.  869.  2  Dyer,  144,    3  Dyer, 
Juries,  E.l.  357,  b.   1  Keb.  547,  ace.  2  Hale, 

(/)    Co.    Lit.    156,   a.     AVil-  272,  contra.     See  ante,  525. 
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crown-office,   he   being   the   officer   of   ihe  court,    expressly  ap-  To  the  akray. 
pointed  to  nominate   the  jury  :  the  only  remedy  in  such  case  is, 
to  apply  to  the  court,  by  motion,  to  appoint  some  other  officer  to 
nominate  the  jury  (a). 

Causes  of  challenge  for  favor,  are,  when  one  of  the  parties  is 
tenant  to  the  sheriff,  if  the  sheriff  has  an  action  of  debt  against 
him,  or  where  a  relationship  does  not  subsist  between  the  party 
and  the  officer  immediately,  but  between  their  children  ;  for  as 
these  circumstances  do  not  necessarily  imply  partiality,  they  are 
no  ground  of  a  principal  challenge  {b).  So,  if  the  sheriff  and 
one  of  the  parties  are  united  in  the  same  office,  this  is  only  a 
ground  of  challenge  to  the  favor  (c).  And  if  the  sheriff  were  dis- 
charged before  he  returned  the  panel,  the  court  would  not  allow 
a  principal  challenge  for  that  reason,  because  the  averment  would 
be  directly  contrary  to  the  record,  which  purports  to  be  returned 
by  the  sheriff,  and,  as  such  accepted  ;  but  the  defendant  may  chal- 
lenge the  array  on  the  ground  of  favor,  and  the  court  will  direct  [  539  1 
the  triers  to  find  it  invalid,  because  it  is  without  warrant  {d). 
But  where  the  sheriff  has  neglected  to  take  the  oaths,  made  ne- 
cessary by  the  25  Car.  2.  c.  2.  on  his  entrance  into  his  office,  the 
challenge  will  be  altogether  disallowed,  because  he  must,  for  the 
purposes  of  convenience,  be  taken  to  be  sheriff  de  facto  until 
his  removal  {e). 

It  has  been  said,  that  no  challenge  to  the  favor  can  be  allowed 
against  the  king,  and  the  reason  assigned  is,  that  the  duty  of  alle- 
giance must  be  supposed  to  induce  a  preference  for  him,  which 
might  defeat  every  panel  (y') ;  but  this  seems  to  be  very  subtle, 
and,  in  capital  cases,  at  least,  unfounded  {g). 

If  either  the  prosecutor  or  the  defendant  are  apprehensive  that 
the  other  party  will  challenge   the   array,  on  the  ground  of  any 


(a)  4  B.  Sz  A.  471.  (rf)  Cro.  Eliz.  369.    Bac.  A  br. 

{h)  Co.  Lit.  156,  a.    Bac.  Abr.  Juries,  E.  1. 

Juvics,  E.  1.     Burn,  J.  Jurors,  (e)    2  Vent.   58.     Bac.  Abr. 

IV.  1.     Williams,  J.  Juries,  V.  Juries,  K.  1. 

Dick.  Sess.  184.  (/)  Co.  Lit.  156,  a. 

(c)  Dyer,  367,  a.     Bac.  Abr.  (9)    2  Jlale,    271.      Co.   Lit. 

Juries,  E.  1.  156,  a.  n.  4. 

Vol.1.  LL 
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To  THE  ARRAY,  relationship  subsisting  between  himself  and  the  returning  officer, 
and  is  desirous  to  prevent  the  delay  which  such  a  circumstance 
would  occasion,  he  may  suggest  the  matter,  of  his  own  accord,  to 
the  court,  and  pray  that  the  venire  may  be  awarded  to  the  coro- 
ners ;  or,  if  they  are  interested,  to  such  elisors  as  the  court  may 
think  proper  to  select  (a).  This  application  removes  all  future 
difficulty  ;  for  if  the  other  party  admits  the  partiality,  and  con- 
sents to  the  arrangement,  the  venire  is  awarded  to  the  unexcep- 
tionable officer  ;  and,  if  he  refuses,  and  maintains  that  there  is  no 
ground  of  alteration,  he  cannot  afterwards  take  advantage  of  the 
objection,  which  he  has  himself  alleged  to  be  futile  (i). 

Clialleugrs  for  If  the  challenge  to  the  array  be  determined  against  the  party 

polls.  by  whom  it  was  made,  he  may  afterwards  have  his  challenge  to  the 

[  540  J  polls  (c) ;  that  is,  he  may  separately  object  to  each  juryman,  as  he 
is  about  to  be  sworn.  And  challenges  to  the  pulls,  like  those  to 
the  array,  are  either  principal,  or  to  the  favor  (d);  and,  after  chal- 
lenging thirty-five  jurors  in  treason,  and  twenty  in  felony,  peremp- 
torily, the  defendant  may,  for  cause  siiown,  challenge  as  many 
jurors  as  may  be  called,  so  as  to  exiiaust  one  or  more  panels,  if 
his  causes  of  objection  be  well  founded  (e).  The  most  important 
causes  of  the  first  of  these  descriptions  of  challenges  are,  propter 
honoris  respectum,  propter  defectum,  propter  afifectum,  and 
propter  delictum  (J),  which  we  shall  now  proceed  to  consider. 

A  challenge,  propter  honoris  respectum,  is  allowed  where  a 
peer,  or  lord  of  parliament,  is  sworn  upon  a  jury  for  the  trial  of 
a  commoner  (g).     It  is  clearly  settled  that  he  may  challenge  him- 


(a)  Co.  Lit.  157,  h.  3  Dyer, 
3«7,  a.  5  Co.  llep.  36,  h.  JJul. 
N.  P.  30G.  Williams,.].  .Juries, 
V. 

(b)  5  Co.  Rep.  3G,  b.  3  Dyer, 
367,  a.  Co.  Lit.  157,  b.  Eul. 
N.  P.  300.  Williams,  J.  Juries, 
V. 

(c)  Co.  Lit.  15G.  Bui.  N.  P. 
307. 

(d)  ( 'oni.  Dig.  Challenge,  C.  2. 
WiiliiiHis,  J.  Juries,  V.  Dick. 
Sess.  Iti.i, 

(e)  Com.  Die;.  Indictment,  iM. 
(/)    Co.  Lit.    L.'>0,   h.      Com. 


Dig.  Challenge,  C.  2.  4  Bla. 
Cora.  3.33.  AVilliams,  J.  Juries, 
V.  Dick.  Sess.  105.  Tidd,  5th 
edit.  iJ4.>. 

ig)  Co.  Lit.  150,  b.  2  Rol. 
Abr.G4a.  0  Co.  Rep.  53.  9  Co. 
Rep.  49.  Bro.  Abr.  Challenge, 
20y.  8irW.  Jones,  153.  Ha\vk. 
b.  2.  c.  43.  s.  11.  3  Bla.  Com. 
301.  Com.  Dig.  Challenge.  C.  2. 
Bar.  Abr.  Juries,  E.  0.  Burn,  J. 
Jur.>rs,  l\ .  \A  illianjs,  J.  Juries, 
V.  Dick.  Sess.  J 80.  Tidd,  5th 
edit.  eif>. 
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self,  or  have  a  writ  of  privilege,  in  order  to  discharge  him  (a)  ;  To  the  polls. 
and  it  seems  to  be  the  belter  opinion,  that  either  party  may  chal- 
lenge him,  on  the  ground  of  his  dignity  {b)  :  because  he  is  not 
within  the  description  of  pares  patriae,  but  belongs  to  a  higher 
order  of  the  state  (c).  But  members  of  the  House  of  Commons 
do  not  appear  strictly  to  have  any  title  to  claim  such  an  exemp-  [541  J 
tion  on  account  of  that  circumstance,  and,  of  course,  it  cannot 
operate  as  a  ground  of  challenge;  though  the  court  will  dis- 
charge them  on  their  request,  especially  if  parliament  be  actually 
sitting  (f/). 

A  challenge,  propter  defectum.,  may  be  either  on  account  of 
some  personal  objection,  as  alienage,  infancy,  old  age,  or  a  defi- 
ciency in  the  requisite  property.  But,  as  we  have  fully  consi- 
dered the  necessary  qualifications  which  all  jurors  must  possess, 
both  in  relation  to  their  character  (e)  and  estate  (f),  it  will  be 
sufficient  to  observe,  that  wherever  any  of  those  requisites  are 
wanting,  the  juryman  may  be  challenged  either  by  the  crown  or 
the  prisoner.  But  now,  by  the  6  Geo.  4,  c.  50.  s,  27,  the  want 
of  freehold  is  not  a  cause  of  challenge  (g). 

The  third  description  of  challenges,  are  those  which  arise 
propter  affectum,  or  on  the  ground  of  some  presumed  or  actual 
partiality  in  the  juryman,  who  is  made  the  subject  of  objection  ; 
for  the  v\rit,  requiring  that  the  jury  should  be  free  from  all  excep- 
tion, and  of  no  affinity  to  either  party,  must  evidently  include  both 
these  grounds  of  challenge  (h).  If,  therefore,  the  juror  is  related 
to  either  party,  within  the  ninth  degree,  though  it  is  only  by  mar- 


{a)    3  Dyer,  314.      Co.    Lit.  J.  Juries,  V.      Dick.  Sess.   180. 

156,  b.     Bro.  Abr.   Challenge,  2  Tidd,  845. 

209.     Hawk.  b.  2.   c.  43.  s.  11.  (c)  Co.  Lit.  156,  b.    Bac.Abr. 

Cora.  Dig.  Challenge,  C.  2.  Bac.  Juries,  E.  6. 

Abr.  Juries,  E.  6.     3  Bla.  Com.  (d)    Bac.   Abr.  Juries,   E.  6. 

361.  Burn,  J.  Jurors,  IV.  1.  VVil-  Lamb,  396.     Dick.  Sess.  84,  5.  / 

liams,  J.  Juries,  V.     Dick.  Sess.  (e)   Ante,  307.  502.     3  Bla. 

186.     Tidd,  5th  edit.  845.  Com.  361.     Dick.  Sess.  106. 

{b)    Co.  Lit.  156,   b.      9  Co.  (/)  Ante,  502. 

Rep.   49.      Sir  W.  Jones,    153.  (^)  See,  before  the  passing  this 

Hawk.  b.  2.  c.  43.  s. 11.     3  Bla.  act,  4  Harg.  St.  Tr.  750. 

Com.  361.  Com.  Dig.  Challenge,  (A)    Bac.    Abr,   Juries,   E.  5. 

C.  2.     Bac.  Abr.  Juries,   E.  6.  Williams,  J.  Jurors,  IV.  1. 
Burn,  J.  Jurors,  IV.    Williams, 

LL2 
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To  THE  POLLS,  rlage,  a  principal  challenge  will  be  admitted  (a).  So  also  if  he 
has  acted  as  godfather  to  a  child  of  the  prosecutor  or  defendant, 
he  may  be  challenged  for  that  reason  (b).  And  it  will  be  no 
answer  to  such  a  challenge,  that  he  is  also  related  to  the  other 
party,  because,  by  the  terms  of  the  writ,  he  ought  to  be  akin  to 
neitlier  (c).  Thus  also  if  the  juryman  be  under  the  power  of 
[  542  ]  either  party,  or  in  his  employment,  or  if  he  is  to  receive  part  of  a 
jfine  upon  conviction,  or  if  he  has  been  chosen  arbitrator,  in  case 
of  a  personal  injury,  for  one  of  the  parties,  or  has  eaten  and 
drank  at  his  expense,  he  may  be  challenged  by  the  other  {d).  So 
if  there  are  actions  depending  between  the  juryman  and  one  of 
the  parties,  which  imply  hostility,  that  will  be  a  ground  of  prin- 
cipal challenge,  though  other  actions  only  warrant  challenges  to 
the  favor  (e).  And,  in  general,  the  causes  of  this  nature,  which 
would  justify  a  challenge  to  the  array,  on  the  ground  of  the  pre- 
sumed partiality  of  the  sheriff,  will  be  sufficient  exceptions  to  an 
individual  juror  (J"). 

An  actual  partiality  may  also  be  shown,  as  well  as  a  supposed 
bias.  Thus,  if  a  juryman  has  expressed  his  wishes  as  to  the  re- 
sult of  the  trial,  or  his  opinion  of  the  guilt  or  innocence  of  the 
defendant,  witli  a  malicious  intention,  on  evidence  of  those  facts, 
he  will  be  set  aside  (g).  And  if  either  party  has  exhorted  him  as 
to  the  nature  of  his  verdict,  he  may  be  challenged,  but  not  if  the 
entreaty  merely  were  to  attend  and  act  according  to  his  consci- 
ence (//).  If  it  be  proved  that  the  juror  has,  in  contempt,  called 
his  dogs  by  the  names  of  the  king's  witnesses,  that  will  be  a  suf- 
ficient ground  of  challenge  on  the  behalf  of  his  majesty  (i). 


(a)  Co.  Lit.  157,  a.  Finch, 
401.  Bac.  Ahr.  Juries,  E.  5. 
:i  Bla.  Com.  363.  Burn,  J.  Ju- 
rors, IV.  1.  Williams,  J.  Ju- 
ries, V.     Dick.  Sess.  186. 

(A)  Co.  Lit.  157,  a.  Burn,  J. 
Jurors,  IV.  1. 

(c)  Co.  Lit.  157,  a.  Bac.  Abr. 
Juries,  E.  5. 

(d)  Co.  Lit.  157.  Bac.  Ahr. 
Juries,  E.  5.  Jiuni,  J.  Jurors, 
IV.  1.  Williams,  J.  Juries,  V. 
Dick.  Sess.  186,  7.  Tidd,  5th 
edit.  »46. 


(e)  Co.  Lit.  157.  Dick.  Ses.  187. 
(/)  See  ante,  536,  7,  8. 
(/7)4  tlarg.St.Tr.748.  Hawk. 

b.  2.  c.  43.  s.  28.  Bac.  Abr. 
Juries,  E.  5.  Burn,  J.  Jurors, 
IV.  1.  Williams,  J.  Juries,  V. 
2  Tiild,  846.     Dick.  Sess.  186. 

(/O  Co.  Lit.  157.  Bac.  Abr. 
Juries,  E.  .5.  Burn,  J.  Jurors, 
IV.  1.  Williams,  J.  Juries,  V, 
Dick.  Sess.  187. 

(i)  3St.Tr.3l7.   Hawk.  b.  2. 

c.  43.  s.  20.  Bac.  Abr.  Juries^ 
E.  5. 
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By  the  statute  of  the  25  Edvv.  3.  c.  3.  a  man  who  has  acted  To  the  polls. 
as  a  grand  juryman  on  the  finding  of  a  bill  of  indictment,  may  be 
objected  to,  if  returned  to  serve  on  the  petit  jury  (a).  And  the 
provisions  of  this  statute  have  been  construed  to  extend  not  only 
to  the  same  indictment,  but  also  to  any  other  indictment  for  the  [  543  ] 
same  offence,  or  where  the  matter  which  there  came  in  question 
happens  here  to  be  material  (6).  But  it  will  be  no  ground  of 
challenge,  that  one  of  the  panel  has  been  on  a  former  jury,  which 
convicted  others  upon  the  same  indictment ;  because  every  man 
must  be  tried  upon  the  evidence  of  his  own  guilt,  without  refer- 
ence to  that  of  liis  associates  (c). 

The  last  ground  for  a  principal  challenge  to  the  polls  is  propter 
delictum,  or  the  legal  incompetence  of  the  juror  on  the  ground 
of  infamy.  Thus,  if  he  has  been  convicted  or  attainted  of  trea- 
son, felony,  or  of  any  crime  that  is  infamous,  unless  he  has 
obtained  a  free  pardon,  or  if  he  is  under  outlawry  or  excommu- 
nication, he  may  be  challenged,  and  the  exception  must  pre- 
vail ((f).  All  the  grounds  of  challenge,  it  is  said,  are  only  to  the 
favor,  unless  the  party  relying  upon  them  is  ready  to  produce  the 
record  of  the  former  conviction  (e).  It  has  also  been  holden, 
that  if  a  juryman  be  sworn  by  a  wrong  name,  this  is  merely  a 
ground  of  challenge,  and  will  form  no  objection  in  arrest  of 
judgment  {f). 


(a)  4  Harg.  St.  Tr.  750.  See 
13  How.  St.  Tr.  33J). 

(6)  1  Sid.  244.  Hawk.  b.  2. 
c.  43.  s.  27.  Bac.  Abr.  Juries, 
E.  5.     13  How.  St.  Tr.  339. 

(c)  4  St.  Tr.  738.     Kel.  9. 

(d)  See  the  act  6  Geo.  4.  c.  50. 
s.  3.  Ante,  307.  Co.  Lit.  158. 
2  Rol.  Abr.  469.  3  Bla.  Com. 
363,  4.  Bac.  Abr.  Juries,  E.  2, 
Burn,  J.  Jurors,  IV.  Williams, 
J.  Juries,  V.  Tidd,  8th  edit. 
905.  Dick.  Sess.  186,  7.  Be- 
fore this  act,  even  the  king's 
pardon  would  not  take  away  de- 
fect, 2  Bulst.  154.  2  Hale,  277. 
Bac.  Abr.  Juries,  E.  2.  It  is 
doubted  how  far  outlawry,  in  a 
jiiorc  personal  action,  is  a  ground 


of  challenge,  Cro.  Car.  134.    Sir 
W.  Jones,  198. 

(e)    Bac.  Abr.   Juries,   E.  5. 
Dick.  Sess.  187. 

(/)  12  East,  231,  n.  a.  Burn, 
J.  Jurors,  E.  5.  4  Harg.  St.  Tr. 
739,  40.  But  where  a  person, 
not  summoned  to  serve  on  a 
jury  at  nisi  prius,  answered  to 
the  name  of  a  person  for  whom 
a  summons  was  delivered,  and 
to  whose  house  he  had  suc- 
ceeded, the  objection  ha\ing 
been  taken  before  the  verdict 
was  taken,  the  court  of  Common 
Pleas  awarded  a  venire  de  novo, 
6  Taunt.  4G0.  2  Marsh.  154, 
S.  C. 
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Cliallciiges  to  the       Challenge  to  the  polls  for  favor,  are  when,  though  the  juror 

polls  for  I'avor.      .  •  ,       ,  ■   ■  ^   .  ••      i      i    u 

IS  not  so  evidently  partial  as  to  amount  to  a  prnicipal  challenge, 

yet  there  are  reasonable  grounds  to  suspect  that  he  will  act  under 
some  undue  influence  or  prejudice  (rt).  The  causes  of  such  a 
challenge  are  manifestly  numerous,  and  dependent  on  a  variety  of 
circumstances;  for  the  question  to  be  tried  is,  whether  the  jury- 
man is  altogether  indifferent  as  he  stands  unsworn  (6);  because  he 
maybe,  even  unconsciously  to  himself,  swayed  lo  one  side,  and 
indulge  his  own  feelings,  v\ hen  he  thinks  he  is  influenced  entirely 
by  the  weight  of  evidence  (f).  And  as  the  writ  of  venire  dirccls 
those  to  be  returned  by  whom  the  truth  may  be  best  known,  it 
excludes  all  who  are  apparently  partial  without  any  trial,  as  not 
falling  within  its  qualifications ;  but  where  there  is  a  doubt  or 
suspicion,  it  implies  that  it  shall  be  investigated  by  a  trial  {d). 
Of  this  latter  description  is  the  case,  where  the  party  and  tiie 
juryman  are  fellow  servants,  where  the  latter  has  been  entertained 
in  the  former's  house,  or  where  he  has  been  appointed  arbitrator 
by  both  the  parties,  to  terminate  their  differences  (e).  And,  in 
general,  the  same  circumstances  will  operate  as  a  ground  of  ob- 
jection to  the  favor  of  a  single  juryman,  as  we  have  seen,  may  be 
urged  on  a  challenge  to  the  array,  for  the  partiality  of  the  re- 
turning officer  {f). 

Of  tlie  time  of  No  challenge  can  ever  be  made  either  to  the  array  or  the  polls, 
the  cliallenge.  ^jj^jj  ^  full  jury  have  made  their  appearance;  because,  if  that 
should  not  be  the  case,  the  issue  will  remain  pro  defectu  jura- 
torum  (g)  ;  and,  on  this  account,  the  i  arty  who  intends  to  chal- 
lenge the  array,  may  pray  a  tales  to  complete  the  number,  and 
then  ol)ject  to  the  panel  {h).  JN either  can  the  party  challenge  the 
array,  or  any  particular  jurymen,  after  they  have  been  sworn,  on 
the  same,  or,  according  to  the  better  opinion,  on  any  following 


(a)  Co.  Lit.  157,  b.    Bac.Abr.  Juries,  E.  5.     Burn,  J.  Jurors, 

Juries,  E.  5.     Williams,  J.  Ju-  IV. 1.     Williams,  J.  Juries,  V. 
ries,  V.     Dick.  Sess.  1U».  (/)  Ante,  536.  8. 

(6)    Co.  Lit.  157,    b.      Bac.  (f/)  4  XL  cV  A.  471. 

Abr.  Juries,  E.  5.    Williams,  J.  (Ji)   Hob.  235.      Hawk.  b.  2. 

Juries,  V.     Dick.  Sess.  1»8.  c.43.  s.  1.  Bui.  N.  P.  307.   Bac. 

(c)  Id.  ibid.  Abr.  Juries,   E.  11.      JJurn,  J. 

(f/)  Id.  ibid.  Jurors,  IV.  2.    Williams,  J.  Ju- 

(€)  Co-.  Lit.  157.     Bac.  Abr.  ries,  V.     Dick.  Sess.  lUi3. 
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day,  unless  for  some  cause  vvliich  arose  after  the  administering  of 
the  oath,  or  by  the  consent  of  the  attorney-general  (a).    And  where 
R.  C.  answered  to  the  name  of  J.  L.  on  the  sheriff's  panel,  at  the 
trial  of  a  prisoner  for  a  capital  felony,  it  was  held  a  mere  matter 
of  challenge,  and  no  gronnd  of  objection  after  verdict  (6).     It  fol- 
lows, therefore,  that  the  proper  time   for  challenging  is  between 
the  appearance  and  the  swearing  of  the  jurors.     After  a  challenge 
to  the  array,  the  party  may  challenge  the  polls  ;  but,  after  he  has 
excepted  to  any  of  the  individual  jurymen,  he  cannot  object  to 
the  whole  panel  (c).     If  there  be  several  objections   to  the  same 
juror,  they  must  all  be  suggested  at  the  same  time  (d)\  and  wheu 
the  right  to  challenge  for  hundredors,  or  knights,  was  in  force,  it 
was   necessary  to  exert  it   before  so  many  were  sworn   as  would 
serve  for  that  purpose,   or  the  party  would   lose  the   benefit  {e). 
But  if  a  juror  be  challenged  on  one  side,  and  found  to  be  indif- 
ferent, he   may  still  be  challenged    by  the    other  (/').     And  if  a 
juryman  be  challenged   for  cause,  and  pronounced   impartial,  he 
may  afterwards  be  challenged  peremptorily,  for  otherwise  the  very 
challenge  might  create  in  his  mind  a  prejudice  ag;iinst  the  indi- 
vidual who  made  the  objection  (g).     Where  a  jurysnan  is  taken 
ill  during  the   trial,  so  that  the  first  jury  is   discharged,  and   tlie^ 
same  eleven,  with  another,  returned  a  second  time  instanter,  the 
prisoner  has  a  right  to  challenge  any  of  lliem,  as  if  they  had  never 
been    previously  inserted   in   the    panel  (//).     The    prisoner    may, 
therefore,  in   prosecutions  for  treason,  challenge   thirty-tive,  and 
for  felony  twenty,  peremptorily ;  and  also  challenge   an   indciinite 
number,  on  showing  a  sufficient  reason  (i). 


Time  of  the 
challenge. 


(a)  Co.  Lit.  158,  a.  Cro.  Car. 
291,92.     Heb.  235.     Yelv.  23. 

2  Rol.  Abr.  658.  2  Hale,  274. 
Bro.    Abr.    Challenge.    50.    73. 

3  St.  Tr.  379.  Hawk.  b.  2.  c.  43, 
s.  1.  Bui.  N.  P.  307.  Bac.  Abr. 
Juries,  11.  Burn,  J.  Jurors, 
IV.  2.  Williams,  J.  Juries,  V. 
Dick.  Sess.  188. 

(6)  12  East,  231.     Ante,  543. 

(c)  Co.  Lit.  158,  a.  Bac  Abr. 
Juries,  E.  11.  Burn,  J.  Jurors, 
IV.  2.  Williams,  J.  Juries,  V. 
Dick.  Sess.  189. 

((/)  Co.  Lit,  i58,a.  Bac,  Abr, 
Juries,  B.  11.     Burn,  J.  Jurors, 


IV.  2.  V/illiaras,  J,  Juries,  V. 
Dick.  Sess.  189. 

(f)  Co.  Lit.  158,  a.  Bac.  Abr. 
Juries,  E.  11. 

(/)  Co.  Lit.  158,  a.  Bac.  Abr. 
Juries,  E.  11.  Burn,  J.  Jurors, 
IV.  2.    Williams,  J.  Juries,  V. 

{(/)  6  T.  11.  531.  Co.  Lit. 
158,  a.  4  Bia.  Com.  363.  fJauk. 
b.  2.  c.  43.  s.  10.  Bac.  Abr. 
Juries,  E.  11.  Burn,.L  Jurors, 
IV.  2.  Williams,  J.  Juries,  V. 
Dick.  Sess,  189,  See  form, 
4  Harg.  St  Tr.  738,  9,  40.  750. 

(A)  4  Taunt.  309. 

(/)   4  Uarg.  St.Tr.  710. 
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Mocjo  of  dial-  A  challenge  to  the  array  must  be  made  in  writing ;  but  where 

^  °"'^*  it  is  only  to  a  single  individual,  the  words,  "  I  challenge  him,"  are 

sufficient  on  the  part  of  the  defendant ;  and  '*  We  challenge  huii 
for  the  king,"  if  the  objection  arise  on  the  part  of  the  counsel  for 
the  prosecution  (a).  In  order  to  enable  the  defendant  to  make 
his  challenges,  he  is  entitled  to  have  the  whole  panel  read  over  in 
his  hearing,  that  he  may  see  who  they  are  that  appear  {h).  And 
on  a  prosecution  for  treason,  the  jurors  are  to  be  called  in  the 
order  in  the  panel  delivered  to  the  defendant  (c) ;  and  if  one  or 
more  of  them  be  omitted,  his  absence  should  be  accounted  for ; 
and  if,  when  a  juror  is  called  and  asked  as  to  his  qualification,  he 
says  he  has  it  not,  he  is  sworn  to  the  fact  (r/).  In  a  prosecution 
for  felony,  or  where  there  is  not  a  special  jury,  the  jurors  are 
drawn  from  the  box,  and  the  prisoner  must  make  all  his  challenges 
in  person,  and  not  by  counsel,  even  in  cases  where  the  assistance 
of  an  advocate  is  admitted  for  other  purposes  (c) ;  but  in  prose- 
cutions for  treason,  the  prisoner's  counsel  may  take  an  account  of 
the  challenges  (f) ;  and  when  cause  of  challenge  is  shown,  and 
objected  to  as  insufficient,  the  prisoner  is  allowed  counsel  to  argue 
[  547  ]  tiie  matter  (g).  When  the  challenge  is  peremptory,  the  above 
words  will  suffice  ;  but  when  it  is  necessary  for  the  prisoner  to 
assign  a  ground  for  the  challenge,  the  prisoner  must  immediately 
show  the  cause  upon  which  his  objection  is  founded,  which  he 
does  verbally,  and  the  matter  is  immediately  argued  and  deter- 
mined (h) ;  but  as  we  have  seen,  the  king  need  not  show  the  cause 
until  the  whole  panel  is  exhausted  (/) ;    and  if  one  of  the  jurors 


(rt)  4  Harjr.  St.  Tr.  470.     Tr.  away  liy  6  Geo.  4.  c.  50.  s.  27. 
p.r  Pais,  172.     Burn,. 1.  Jurors,  (e)  4  St.  Tr.  105.     2  Id.  743, 

IV.  2.     AVilliams,  J.  Jurors,  V.  744.      Hawk.   b.  2.    c.  43.    s.  4. 

Dick.  Stss.  1H9.     See  forms  of  Burn,   J.   Jurors,  IV.   2.      See 

cliHlleugcs    to    the    array,    Cro.  forms,  4  Harg.  St.  Tr.  724.  750, 

C.  C.    105.      2   Lil.    Ent.    472.  751.     Post,  last  vol. 
]()Wentw.474.   Hurn,.l.  Jnrors,  ( /")  4  Harsj.  St.  Tr.  705. 

Vr.  c.     AVilliams,  J.  Juries,  V.  ((/)  4  Harg.  St.  Tr.  7:3B. 

Post,  last  vol.  '  (h)  4  Harg.  St.Tr.  73B.  Burn, 

(b)  Tost.    7.     (»  St.  Tr.   245.  J.  Jurors,  IV.  2.     Williams,  J. 
Hawk.  b.  2.  c.  43.  s.  4.  Juries,  V.     See  forms,   4  Harg, 

(c)  4  Harg.  St.  Tr.  750.  St.   Tr.   738.   740.     Post,    last 
(rf)Id.ibid.    See  form  of  oath,  vol. 

4  Harjj.  St.  Tr.  750.     Post,  last         (0  Ante,  534.     3  Harg.   St. 

vol.     The  right  to  challenge  for  Tr.    519.     4  Id.   740.     2  Halc^ 

want  of  freehold,  is  now  taken  271. 
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was  not  present,  but  appear  before  his  default  is  recorded,  the  Mode  ot' 
king's  counsel,  if  he  has  previously  challenged  another  juror,  need 
not  assign  his  cause  of  challenge  till  after  such  defaulter  has  been 
sworn  (a).  The  usual  course  is  for  the  clerk  of  the  arraigns,  or 
clerk  of  the  peace  (after  he  has  addressed  the  prisoner  as  to  his 
right  of  challenge,  and  that  he  is  to  object  to  the  jury  as  they 
come  to  the  book,  and  before  they  are  sworn),  to  call  the  name  of 
the  first  juror,  and  then,  if  he  be  not  objected  to,  the  prisoner  so 
signities  ;  and  then  that  juror  is  sworn,  and  then  the  next  is  called 
and  he  is  accepted  or  challenged  {b);  and  if  the  juror  challenge 
himself,  he  may  do  so  by  stating  that  he  is  not  a  freeholder ;  and 
on  being  interrogated,  and  disclosing  that  he  is  not  otherwise 
qualified,  to  which  facts  he  may  be  sworn  (c).  But  the  juryman 
cannot  be  asked,  if  he  has  not,  previous  to  the  trial,  expressed 
opinions  hostile  to  the  defendant  and  his  cause.  Such  expres- 
sions must  be  proved  by  extrinsic  evidence  (d)  ;  and  every  chal- 
lenge must  be  propounded  in  such  a  way,  as  that  it  may  be  put  at 
the  time  upon  the  nisi  prius  record,  so  that  the  adverse  party  may 
either  demur,  or  counterplead  or  deny  matter  of  challenge.  And 
where  the  challenges  were  not  put  on  the  record,  the  defendants 
were  held  not  to  be  in  a  condition  to  ask  the  opinion  of  the  court 
of  King's  Bench,  as  a  matter  of  right,  upon  their  sufficiency  (e). 

When  a  challenge  has  been   made  to  the  array,  it  lies  in  the  How  the  cha!- 
discrclion  of  the  court  to  direct  the  mode  in  which  it  shall  be  trjej, 
tried  (J).    Sometimes  it  is  referred  to  two  attornies,  sometimes  by 
the  two  coroners,  and  sometimes  by  two  of  the  jury  (g).     But  it 
is  said,  that  when  the  challenge  is  on  the  ground  of  affinity  in  the      [     548     ] 
sheriff,  it  is  best  to  leave  it  to  two  of  the  jurymen  returned  ;  but 
if  for  favor  and  partiality,  then  by  two  indifferent  persons,  taken 
from  the  by-standers  (h). 


.   (a)  4  Ilarg.  St.  Tr.  740.  ries,  V.     Dick.  Sess.  189. 

(6)  4  Harg.  St.  Tr.  7-23.     See  .    (g)   2  Hale,   275.     Burn,  J. 

form,4  Harg.  St.Tr.  737.   Post,  Jurors,  IV.  3.     Williams,  J.  Ja- 

last  vol.  ries,  V.     Dick.  Sess.  189,  190. 

(c)  4  Harg.  St.  Tr.  740.  (A)  2  Rol.  Kep.  303,     2  Hale, 

(t/)  4  B.<fc  A.  471.  275.     4  Bla.   Com.    353,    n.  8. 

(€)   4B.  &A.  471.  Burn,  J.   Jurors,  IV.  3.     Wil- 

(/)  2  Hale,   275.     Burn,  J.  liams,  J.  Juries,  V.     Dick.  Sess. 

Jurors,  IV.  3.     Williams,  J.  Ju-  190.   , 


5AS  CHAPTER    XIII. 


How  THE  When  the  array  is  thus  challenged  for  favor,  the  opposite  party 

"o^BrxRiEiI!    may  e'tber  plead  to  it,  or  demur  to  its  sufficiency  in  law  (a).     If 
the  former  course  be  taken,  then  the  triers  are  swoin,  and  charged 
to  inquire  "  whether  it  be  an  impartial  array  or  a  favorable  one ;" 
if  they  affirna  it,  the  clerk  enters  under  it  "  affirmatur ;"   but  if 
they  find  it  to  be  partial,  the  words,  "  calumnia  vera"  are  written 
on  the  record  (6).     If  a  demurrer  be  resolved  on,  either  to  the 
array  or  the  polls,  it  is  said  that  there  is  no  occasion  for  those  cir- 
cumstances which  must  attend  a  demurrer  to  a  plea,  such  as  the 
counsel's  signature  ;  but  it  is  good,  as  soon  as  agreed  on  at  the 
bar,   and   the   prothonotaries  ought  of  right  to  enter  it  on  the 
record  (t).     The   court   may  either   decide  the  demurrer   imme- 
diately,   or    adjourn    its   consideration    to   a   future    period  (d). 
Should   the  judges,  upon   hearing  the  arguments,  over-rule  the 
challenge,  the  decision  is  entered  on  the  original  record,  and  at 
nisi  prius  it  appears  on  the  postea ;  but  if  it  is  over-ruled  without 
demurrer,  on  being  debated,  the  objection  may  afterwards  be  made 
the   subject    of  a   bill    of  exceptions  (e).      If  the   challenge    be 
admitted,  and  the  array  be  quashed,  a  new  venire  is  awarded  to 
the  coroners  or  elisors,  in  the  same   manner  as  if  it  had  been 
prayed  by  one  of  the  parties  to   be  so  directed,  to   prevent  the 
delay  at  an  earlier  stage  of  the  proceedings  (J').     The  disallowing 
the  challenge,  is  not  a  ground  for  a  new  trial  (g). 

[     549     ]         When  a  challenge  is   made  to   the  polls,  if  it  be  a  principal 
challenge,   for  some   apparent   partiality,  it  is   sufficient,   if  the 
sround  be  made  out  to  the  satisfaction  of  the  court,  without  any 
.  :  further  investigation  (h).     But  a  challenge  to  the  favor,  where  the 

defendant  simply  denies,  the  matter  of  challenge  is  left  to  the  dis- 
cretion of  triers  {i).     These  do   not   exceed  two,    unless   by  the 


(a)  See  form  of  demurrer  and  (e)  Skin.  101.    Hut.  24.   Bac. 
joinder,   10  Wentw.   474,  475.  Abr.  Juries,  E.  12. 

Post,  last  vol.  (/)  Ante,  539.  Co.  Lit.158,  a, 

(b)  Tr.  per  Pais,  165.     4  Bla.  (g)  4  B.  &  A.  471. 

Com.  353,  n.  B.     Bac.  Abr.  Ju-  (A) Co.  Lit.  157,  b.    Bac.  Abr. 

ries,  E.  12.    Williams,  J.  Juries,  Juries,  E.  12.     Williams,  J.  Ju- 

V.     Dick.  Sess.  190.  ries,  V. 

(c)  3  Leon.   222.     Bac.  Abr.  (/)  Co.  Lit.  157,b.     Bac.  Abr. 
Juries,  E.  12.  Juries,  E.  12.     Williams,  J.  Ju- 

(rf)  Slyie,  404.    Tr.  per  Pais,  ries,  V.     4  B.  &  A.  471. 
199. 
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consent  of  the  prosecutor  and   the   defendant,  or  some  special       How  the 

,,  ,     ,  .      ,  ,  .  •  CHALLENGE    IS 

cause  IS  alleged  by  one  of  them;  or  where  one  juror  is  sworn,  to  be  tried. 
and  two  triers  appointed  with  him  (a).  If  this  challenge  be  made 
to  the  first  juror,  and,  of  course,  before  any  one  has  been  sworn, 
then  the  court  will  direct  two  indifferent  persons  to  try  the 
question ;  and  if  they  find  the  party  challenged  indifferent,  he  will 
be  sworn,  and  join  with  the  triers  in  determining  the  next  chal- 
lenge. But  when  two  jurors  have  been  found  impartial,  and  have 
been  sworn,  then  the  office  of  the  triers  will  cease,  and  every 
subsequent  challenge  will  be  referred  to  the  decision  of  the  jury- 
men (h).  If  the  prisoner  challenge  ten,  and  the  crown  one,  and 
a  twelfth  be  sworn,  one  trier  shall  be  chosen  by  each  party,  and 
added  to  the  juryman  sworn,  and  the  challenges  be  referred  to 
their  decision.  But  if  several  be  sworn,  and  the  rest  challenged, 
the  court  may  assign  any  two  of  the  persons  sworn  to  determine 
the  challenges  (c).  To  the  triers  thus  chosen,  no  challenge  can 
be  admitted  (d). 

The  triers  being  thus  chosen,  the  following  oath  is  administered 
to  them  : — "  You  shall  well  and  truly  try  whether  A.  B.  (the 
juryman  clialleuged)  stand  indifferent  between  the  parties  to  this 
issue,  so  help  you  God  (e)."  The  trial  then  proceeds  by  wit- 
nesses before  them  {/).  They  may  also  examine  the  juryman  [  550  ] 
challenged  upon  his  voire  dire,  veritatem  dicere,  as  to  the  leaning 
of  his  own  affections,  or  the  sufficiency  of  his  own  estate  (g) ;  but 
he  cannot  be  interrogated  as  to  the  circumstances  which  may  tend 
to  his  own  disgrace,  discredit,  or  the  injury  of  his  character  :  as, 
whether  he  has  stood  in  the  pillory,  been  convicted  of  an  infa- 
mous crime,  outlawed,  or  even  whether  he  has  previously  declared 


(a)  Co  Lit.  158,  a.     Bac.  Abr.  IV.  3.     Williams,  J.  Juries,  V. 

Juries,  E.  12.     4  Bla.  Com.  353,  Dick.  Sess.  189,  90. 

n.  8.  (<Z)  Tr.  per  Pais,  200. 

{b)  Co.  Lit.  158,  a.     2  Hale,  (c)    1  Salk.    152.      Burn,   J. 

275.     Bac.  Abr.  Juries,  E.  12.  Jurors,  IV.  3.   Tr.  per  Pais,  205. 

Burn,  J.   Jurors,  IV.  3.      VYil-  (/)  Co.  Lit.  158,  a.   Bac.  Abr. 

liams,  J.  Juries,  V.     Dick.  Sess.  Juries,  E.  12. 

190.  {g)  4  Harg.  St.  Tr.  740.  750. 

(c)  2  Hale,  275.     Finch,  112.  See  form  of  oath,  4  Harg.  St. 

Bac.  Abr.  Juries,  E.  12.     4  Bla.  Tr.  750. 
Com.  353,  u.  8.   Burn,  J.  Jurors, 
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How  THE 

CHALLENGE    IS 

TO  BE  TRIED. 


his  opinion,  that  the  prisoner  is  guilty,  and  would  be  executed  (a). 
The  triers,  as  far  as  they  are  concerned,  are  officers  of  the  court, 
and  liable  to  be  punislied  for  any  misbehaviour  or  improper  con- 
duct in  the  execution  of  their  duty  (b).  The  disallowing  of  a 
challenge  is  not  a  ground  for  a  new  trial,  but  for  a  venire  de 
novo  (c). 


[    551     ] 


If  either  by  reason  of  peremptory  challenges,  or  for  cause, 
there  are  not  sufficient  jurors  left  in  the  panel,  there  must,  if  the 
trial  be  under  a  commission  of  gaol  delivery,  be  a  fresh  panel,  and 
a  tales  cannot  be  awarded  {d) ;  but  if  the  trial  were  under  a  par- 
ticular writ  of  venire  facias,  then  a  tales  may  be  awarded,  in  the 
same  way  as  where  a  sufficient  number  did  not  appear  on  the 
return  to  die  venire  (e).  To  this  the  sheriff  may  return  entirely 
new  men,  who  were  not  in  the  former  panel  (/);  and  no  jur}man, 
who  has  been  challenged  on  the  original  panel,  ought  to  be  sworn 
on  the  tales  (g).  Upon  this  return,  the  prisoner  may  challenge 
any  of  those  who  were  sworn  before  peremptorily,  if  they  are  now 
returned  ;  but  he  cannot  challenge  them  for  cause,  without  show- 
ing that  the  objection  arose  after  the  original  swearing  {h).  And 
he  can  only  challenge  peremptorily  from  the  tales,  so  many  as  will 
complete  his  number  of  twenty,  in  case  of  felony,  and  thirty-tive 
in  treason,  together  with  the  challenges  he  made  to  the  original 
jury  («■). 


Of  reforming 
the  panel. 


Besides  th.ese  challenges  by  the  parties  themselves,  the  justices 
of  gaol  delivery,  and  of  the  peace,  are  empowered  by  statute  to 
reform   the  panels  of  jurors,   by  taking  out  the  names  of  indi 
viduals,  and  inserting  others,  at  their  discretion ;  and  the  sheriff  is 
bound  to  return  the  panel  so  altered,  under  penalty  of  .£20,  one 


(a)  4  Harg.  St.  Tr.  748.  Co. 
Lit.  158,  b.  Kel.  9.  7'r.  per 
Pais,  205.  1  Salk.  153.  3  Bla. 
t'ora.  304.  liac.  Abr.  Juries, 
E.  12.  Burn,  J.  Jurors,  IV.  3. 
Williams,  J.  Juries,  V.  Dick. 
Sess.  191. 

(b)  Palm.  363.  Bac.  Abr. 
Juries,  E.  12. 


4  Harg. 


(c)  4  B.  &  A.  471. 

(rf)  4  Harg.  St.  Tr.  744,  5. 

(e)  4  Bla.  Com.  354 
St.  Tr.  745. 

(/■)  Fost.  64, 

(ff)  2  Ld.  Raym.  1410.    1  Stra. 
640.     Bac.  Abr.  Juries,  E.  12. 

(h)  2  Hale,  270. 
.  (i)   2  Hale,  270. 
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half  to  the  king,  and  the  other  to   the  informer  (a).     And  this  Of  reforming 

^         ,         ...  ,   .  1  .  ,.     •       •         //x  o  THE   PANEI^ 

provision  extends  ahke  to  grand  inquests  and  petit  juries  (6).  bo 
that,  at  the  assizes,  it  sometimes  happens,  if  a  prisoner  be  ar- 
raigned on  the  crown  side,  that  the  judge,  before  whom  he  is  to 
be  tried,  sends  to  the  judge  at  nisi  prius,  for  a  fresh  jury,  which 
the  sheriff  is  obliged  to  return,  immediately  between  the  king  and 
the  prisoner  (c).  And,  by  this  means,  the  danger  of  juries  being 
improperly  selected  by  the  returning  officer,  is,  in  a  great  degree, 
prevented. 


The  challenges  being   thus   completed,   and   a  full  jury  of  un-  Of  the.  swearin§ 
exceptionable  persons,  by  some  of  the  means  we  have  examined,    ^^  ■'^*^' 
being  ready,  the  clerk  of  the  arraigns  on  the  circuit  proceeds  to 
administer  to  each  of  them  the  following  oath  : — "  You  shall  well 
"  and  truly  try,  and  true  deliverance  make  between  our  sovereign 
"  lord  the  king  and  the  prisoners  at  the  bar,  whom  you  shall  have 
**  in  charge,  and  a  true  verdict  give,  according  to  the  evidence,  so 
*' help  you  God  (^)."     The  form  of  swearing  the  petit  jury  for  the      [     552     ] 
trial  of  a  traverse,  differs  in  a  slight  degree  from   that  which  is 
used  when  the  defendant  is  actually  present  (e).      The   forms  at 
the  sessions  are  the  same  (f).     But  it   does  not  seem  that  the 
precise  form  of  the  oath  is  material,  if  the  party  conscientiously 
objects  to  use   it,  for  a  Scotch  covenantor  may  be   sworn   as  a 
juryman,  by  holding  up  his  hand,  without  kissing  the  book  (g)  ; 
and  other  variations  have  been  allowed  on  several  occasions  {h). 


(a)  3  Hen.  8.  c.  12.     2  Hale,  355.    Dick.  Sess.  192.    Accord- 

265.      Burn,  J.   Jurors,  IV.  4.  ing  to  4  Barg.  St  Tr.  723,  724. 

Williams,  J.  Juries,  V.     Dick.  737,  each  juror  is  sworn  when 

Sess,    191.     And    this    practice  called,  and  not  challenged.     See 

does   not  seem    taken   away  by  form  of  oaths,  Cro.  C.  C.  483, 

the    6  Geo.  4.    c.  50.      See   the  4B4.     Post,    last  vol.     2  Hale, 

20th  section  of  that  act.  293.     4  Harg.  St.  Tr.  723,  724. 

(i)   2  Hale,    265.      Burn,  J.  737. 

Jurors,  IV.  4.     Williams,  J.  Ju-  (c)  See  form,  Cro.  C.  C.  483. 

ries,  V.     Dick.  Sess.  191.  Post,  last  vol. 

(c)   2  Hale,    265.     Burn,  J.  (/)  Dick.  Sess.  192. 

Jurors,  IV.  4.     Williams,  J.  Ju-  (ff)   1  Leach,    498.      2  T.  R. 

ries,  V.  733. 

(cT)  2  Hale, 293.     5T.  R.  313.  (A)  See  post,  as  to  swearing 

Cro.  C.  C.  8.     4  Bla.  Com.  354,  witnesses. 
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Of  swearing    In  describing,  on  the  record,  the  swearing  of  the  jury,  it  should 
be  shown  when  and  where  they  were  sworn  (o).     Care  should  be 
taken  that  the  parties  sworn  answer  to  the  proper  names  by  which 
they  are  returned,  though  a  mistake  in  this  respect  will  not,   after 
verdict,  be  material.     Tiuis,  where  the   party  actually  summoned 
answers  to  a  wrong  name,  and  is  sworn,   it  is  merely  a  ground  of 
challenge,  which  may  be  instantly  removed  by  correcting  the  panel, 
and  will  afford  no  objection  in  arrest  of  judgment  (h).     So  if  the 
son  of  a  juryman  be  summoned,  and  answer  to  the  name  of  his 
father,  the  court  will  not  arrest  the  judgment,  unless  it  be  shown 
that   some   actual    injustice   has    been   done   to    the    prisoner  (c). 
Viewers,  in  the  case  of  appearance,  are  to  be  sworn  upon  the  jury 
first  (d).     As  soon  as  each  juror  is  sworn,  he  is  set  apart  on  the 
jury-box  (e)  ;   and  when  a  full  jury  of  twelve  are  thus  sworn,  the 
clerk  of  the  arraigns  or  clerk  of  the  peace  at  the  sessions,  directs 
the  crier  ("  coutitez,"  or  "  count  these")  (/"),  to  count  the  jury, 
who  does  so,  and  then  says  to  the  jury,  "  twelve  good  men  and 
true,  stand  together  and  hear  your  evidence  ;"  and  then  the  judge 
declares   that   the    rest  of  the  jury  who   have  appeared  are  dis- 
charged ;  and  the  clerk  of  the  arraigns  directs  the   crier   to   make 
[     553     ]      proclamation,  which  is  made  accordingly  in  the  following  form  (g) : 
"  If  any  one  can  inform  our  lords  the  king's  justices,  the  king's 
"  Serjeant,  or  the  king's  attorney,  on  this  inquest  to  be  taken  be- 
**  tween  our  sovereign  lord  the  king  and  the  prisoners  at  the  bar, 
"  of  any  treason,  murder,  felony,  or  other  misdemeanor  committed 
"  or  done  by  them,  or  any  of  them,  let  them  come  forth,  and  they 
*'  shall  be  heard  ;  the  prisoners  stand  at  the  bar  upon   their  de- 
*'  liverance,  and  all  others  that  are  bound  by  recognizance  to  give 
*'  evidence  against  the  prisoners  at  the  bar,  let  them  come  forth 
"  and    give   their    evidence,    or   else    they  forfeit    their    recogni- 


(a)  2  Stra.  901.  C.  C.  8.     Dick.  Sess.  183.  192. 

(6)  12  East,  231,  n.  a.  Burn,  J.  4  Harg.  St.  Tr.  723,   724.   753. 

Jurors,  IV.  1.    See  2  Marsh.  154.  Dalt.  J.  c.  185.     In  Cro.  C.  C.  8. 

6  Taunt.  460,  S.  C.     Ante,  543,  Dick.  Sess.  183,  it  is  said,  that 

n.  (f).  the  proclamation    precedes   the 

(c)   12  East,  229.  swearing  of  the  jury.     See  also 

(rf)  6  Geo.  4.  c.  50.  s.  24.  3  Harg.  St.  Tr.  519.      But  see 

(e)  4  Harg.  St.  Tr.  750.  4  Harg.  St.  Tr.  724.  753,  which 

(/)  4  Harg.  St.  Tr.  1.  753.  states  the  practice  to  be  otherr 

ig)   2   Hale,  293,  201.     Cro.  wise. 
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"  zance"  (a).  The  forms  on  the  trial  of  a  misdemeanor  or  tra-  Of  swearing 
verse,  or  at  the  sessions,  or  on  a  special  commission,  are  nearly  the  jury. 
the  same  (b).  But  it  is  not  necessary  that  this  proclamation, 
which  is  only  for  the  benefit  of  the  king,  should  appear  upon  the 
record,  at  least  the  defendant  cannot  take  advantage  of  the  omis- 
sion (c).  When  this  proclamation  has  been  read,  the  trial  com- 
mences in  the  manner  we  shall  presently  consider.  The  demeanor 
of  the  jury,  in  considering  and  declaring  their  verdict,  the  way  in 
which  they  are  to  be  discharged,  and  the  penalties  to  which  they 
are  subject,  will  be  considered  with  those  stages  of  the  proceed- 
ings in  which  they  naturally  arise. 


(a)  See  observations  on  the  St.  Tr.  72-1,  5.  753.  On  trial  of 
latter  part  of  this  form,  5  T.  II.  a  misdemeanor,  Cro.  C.  C.  48;}. 
313.  Post.     At  the  Sessions,   Dick. 

(b)  See  form  of  proclamation  Sess.  183.     Post. 

on   trial  of  a  felony  at  the  As-  (c)  'i  Ld.   Raym.  14G9.     Co. 

sizes,  Cro.  C.  C.  7.'482.     Post.  Ent.  SOS,  b. 
On  a  special  commission,  4  Harg. 
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OF  THE  TRIAL,  AND  ITS  INCIDENTS,   WITH  THE 
EVIDENCE  AND  VERDICT. 


When  the  jury  have  been  thus    assembled  in   the  jury-box, 
and  sworn,  the  clerk,  in  case  of  felony,  calls  to  the  prisoner  at  the 
bar,  and  bids  him  bold   up  his  hand,  by  sayhig,  "  C.  D.  hold  up 
"  thy  hand"  (a),   and   then  addresses    the  jury  in   these  words: — 
"  Look  upon  the  prisoner,  you  that  are  sworn,  and   hearken  to 
"  his  cause. — A.  B.  stands  indicted   by  the  name  of  A.  B.  Sec." 
(reading   the    indictment    as    was   done   upon   the    arraignmefit, 
and  then   proceeding),    *'  Upon   this    indictment    he   hath   been 
arraigned  ;  upon  this  arraignment  he   pleaded   not  guilty  j  and 
for  his  trial  halh  put  himself  upon  God  and  the  country,  which 
country  you  are ;  so  that  your  charge  is  to  inquire  whether  he 
be  guilty  of  the  high   treason  (or  '  felony'),  whereof  he  stands 
"  indicted,  or  not  guilty  ;  if  you  find  him  guilty,  you  shall  inquire 
I,     555     ]      "  what  lands,  tenements,  goods,  and  chattels  he   had  at  the  time 
"  of  the   high  treason   (or  '  felony')   committed,   or  at  any  time 
"  since ;  if  you  find  him  not  guilty,  then  you  shall  inquire  if  he 
"  did  fly  for  it  or  not ;  if  you  find  he  did  fly  for  it,  then  you  shall 
•'  inquire  what  goods  and  chattels  he  had  at  the  time  when  he  did 
*'  fly  for  it,  or  at  any  time  since  ;  if  you  find  him  not  guilty,  and 
"  that  he  did  not  fly  for  it,  say  so,  and  no  more.     Hear  your 
"  evidence"  (b).     But  on  the  trial  of  an  indictment   for  a  mis- 
demeanor, where  we  have  seen  that  it  is  not  necessary  for    the 
defendant  to  appear  (c),  the  indictment  is  not  thus  formally  read 


tf 
tt 


(a)  2  Hale,  293.     Cro.  C.  C.  8.  (ft)  Id.  ibid.    See  observations 

Dick.   8ess.    192.     4  Harg.  St.  on    this    form    of    proceeding. 

Tr.  724.  753.  778.     To  several  5  T.  R.  313,  14. 

defendants,  G  Harg.  St.  Tr.  797.  (c)  Ante,  358,  414. 
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over  in  court;  and,  indeed,  there  is  no   necessity  for  such  a  pro-   Of  the  TruAi., 
ceeding,  as  he  is  entitled  to  a  copy. 

When  the  indictment  has  thus  been  read,  and  the  jury  ad- 
dressed, if  it  is  a  cause  of  more  than  ordinary  importance,  the 
indictment  is  usually  opened,  and  the  evidence  arranged,  examined, 
and  enforced  by  the  counsel  for  the  prosecution  (a).  The  junior 
barrister  usually  states  the  outline  of  the  indictment,  and  pleadings 
thereon,  but  he  cannot  speak  to  more  than  is  upon  the  record, 
for  it  is  the  province  of  the  leading  counsel  to  state  the  circum- 
stances of  the  offence  (b) ;  and  it  is  not  usual  for  the  leading 
counsel  to  endeavour  to  aggravate  the  case,  but  to  confine  himself 
to  the  facts  which  he  thinks  will  be  proved  in  evidence  (c).  We 
have  already  considered  the  cases  in  which  the  prisoner  is  allowed 
tlie  advantage  of  counsel  (d).  After  the  speech  of  the  leading 
counsel,  the  witnesses  are  called  and  examined  (c) ;  which  brings 
us  to  the  important  subject  of  evidence,  which  we  must  now  [  55Q  ] 
consider. 


The  doctrnie  of   evidence   upon   criminal  prosecutions  is,   in  Of  Evidence 
most  respects,  the  same  as  that  in  civil  actions  {f).     The  rules  '"  ^*^^^  ** 
of  credibility  are  evidently,  in  common  reason,  the  same  in  both 
cases  ;  and   the  chief  distinction    arises   from   that  caution  which 
always  prevails  when  life  is  in  question,  and  the  anxiety  of  judges 
to  look  on  every  circumstance  with  the  most  favorable  eye  for  the 


(a)  4  Bla.  Com.  354.  in   support  of  the  prosecution, 

(b)  1  St.Tr.  234.  9  Harg.  St.  in  order  the  better  to  avoid  an 
Tr.  208,  action  for  malicious  prosecution, 

(c)  G  St.  Tr.  829.  in  case  of  an   acquittal,  3  Esp. 
{d)  Ante,  407.  Rep.  7  &  B. 

(e)  4   Harg.    St.  Tr.     705.—  (/)  4  Esp.  Rep.  136. 139. 144. 

Speech  of  the  leading  Counsel,  2  East,  P.  C.  993.     4  Bla.  Com. 

St.  Tr.   829.     Opening  speech,  35G.     1  Leach,   300.  392,    n.  a. 

6  St.  Tr.  829.     It  seems  advis-  2  T.  R.  201,  n.  a.     3  Camp.  401. 
able  to  adduce  some   evidence 

*  As  to  evidence  in  general,  see  2  Hale,  274  to  292.  Hawk.  b.  2.  c.  4(5,  per 
tot.  Bac.  A!)r.  Evidence.  4  Bla.  Com.  Sh6  to  S60.  Vin.  Abr.  Evidence. 
Burn,  J.  Evidence.  Williams,  J.  Evidence.  Peake's  Law  of  Evidence. 
Pliilhps  on  Evidence.  Gilb.  Law  of  Evidence.  Tr.  per  Pais,  cli.  I.t;  and 
tlie  late  very  excellent  work  of  Tilr.  Starkie  on  Evidence,  wliicli  coniprisca 
the  ulioie  law  on  the  subject. 

Vol.  I.  M  M 
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Of  evidence,  defendant  (a).  In  one  respect,  indeed,  the  superior  interest  which 
the  public  have  in  the  punishment  of  offenders  produces  a  more 
striking  difference  ;  for  the  party  aggrieved  is  allowed  to  give  evi- 
dence against  the  prisoner,  though  he  is  frequently  permitted,  by 
restoration  of  stolen  goods,  by  rewards,  by  reimbursement  of 
costs,  or  other  means,  to  derive  a  benefit  from  his  conviction  (b). 
No  injustice  need,  however,  arise  from  this  exception,  which  has 
been  found  essentially  necessary  for  the  purposes  of  public  jus- 
tice ;  because  the  credibility  of  the  witness  is  still  left  to  the  jury, 
and  they  are  able  to  estimate  the  probable  influence  of  interest, 
or  of  revenge,  on  the  testimony  which  he  delivers. 

What  Paris  of         In  this  stage  of  the  investigation,  it  may  be  material  for  the  pro- 

tlie  Chaiije  must  ,       ^      i  i  r  i  •     •     t  ••hi 

b,.  piovcil  in        secutor  to  know  what  parts  of  his  mdictment,  it  will  be  necessary 

Evidence*.  for  him  to  substantiate  with  evidence.     It  is  now  settled,  that  he 

must  prove  every  statement  which  enters  into  the  substance  of  the 
charge,  but  he  will  not  be  compelled  to  maintain  any  averments 
[  557  ]  vvliich,  wiihoiit  being  repugnant,  are  merely  formal  or  super- 
fluous (c).  The  distinction  between  material  and  immaterial  aver- 
ments, is  perfectly  well  settled  in  criminal,  as  well  as  civil  cases  ; 
and,  if  the  averment  be  material,  that  is,  if  it  be  connected  with 
the  charge,  it  must  be  proved ;  but  if  it  be  wholly  superfluous,  it 
may  be  thrown  out  of  the  question  (d).  The  prosecutor  must, 
in  general,  be  prepared  to  show  that  the  offence  was  committed  in 
the  county  where  ihe  venue  is  laid,  and  it  will  not  lie  upon  the 
defendant  to  disprove  that  circumstance  (e) ;  but  we  have  seen, 
that  the  particular  ville,  time,  number,  quantity,  and  value,  need 
never  be  accurately  proved,  except  where  they  enter  into  the  colour 
and  essence  of  the  offence  (J).  Thus,  although  the  day  is  not,  in 
general,  material,  yet  if  the  defendant  be  indicted  for  a  burglary, 
.  and  a  subsequent  stealing,  the  prosecutor,  on  failing  to  prove  the 
burglary  on  the  day  laid  in  the  indictment,  cannot  be  admitted  to 
give  evidence  of  a  larceny,  as  having  taken  place  on  any  day  pre- 

(«)  4  Esp.  llcp.  13(5.  139. 144.  (e)   2   Leach,    987.      2   New 

2  l^ast,  r.  C.  993.  Iltp.  91,  2.     2  East,  P.  C.  992. 

(h)  2East,  P.C.  993.  1  Leach,  7  East,  G5. 

131,2.3.  (/)    Ante,     200.    224.    294. 

(c)  2  Leach,  594.  Hawk.  1).  2.  c.  46.  s.  17}5  to  190. 

id)  2  Leach,  094.  2  Hale,  291,  2. 

*  As  to  what  avormfiUs  air   divisible,  and  what  part  (if  a  rhrir'^o   it  will 
siillu'f  to  prove,  sec  aiito,  ?50  to  252. 
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vious  to  that  on  which  he  attempted  to  prove  the  burglary  to  have     What  parts 
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happened  {a).     But  on  an  nKhctment  for  a  misdemeanor,  contain-         jv,ust  be 
ing  several  counts,  alleging  several  misdemeanors  of  the  same  kind        e'viuence. 
on  the  same  day,  the  prosecutor  may  give  evidence  of  such  misde- 
meanors on  different  days  (6).     On  an  indictment  against  a  county 
for  not  repairing  a  bridge,  or  a  parish  for  not  repairing  a  high- 
Avay,  the  prosecutor  must  prove  that  the  bridge  and  the  way  were 
public  (c).     So,   on  an  indictment  for  perjury,  he  must  be  pre- 
pared to  prove  the  wiiole  of  the  defendant's  evidence,  as  one  part 
of  it  may  be  so  explained  by  another,  as  to  remove  the  imputation 
against  him  (d).     And,  though  the  indictment  contains  several  dis- 
tinct assignments  of  perjury,  and  professes  only  to  state  the  false       [     558     ] 
depositions  in  substance  and  efifect,  the  whole  must  be  proved  to 
have  been  spoken,  and  essentially  to  bear  the  same  construction 
with  that  set  forth  upon  the  record  ;  and,  if  stated  in  the  indict- 
ment continuously,  it  must  be  proved  in  the  same  order  (e).     But, 
it  is  a  general  rule,  which   runs  through  the  whole  criminal  law, 
that  it  is  sufficient  to  prove  so  much   of  the  indictment  as  shows 
ihe  defendant  to  have  been  guilty  of  a  substantive  crime   therein 
stated,  though  not  to   the   full  extent   charged   against   him  (f). 
And,  therefore,  if  an  indictment  charges   that  the  defendant   did, 
and  caused  to  be  done,  a  particular  act,  it  is   enough   to   prove 
either  (o);  and  the  defendant  may  be   found  guilty  upon  a  count 
in    an   information,  \\hich    charges    him  with    having    composed, 
printed,  and  published  a  libei,  if  he  is  proved   to  have   publislied, 
without  any  evidence    that  he  was    implicated    in    the    composi- 
tion (//).     And  if  negative  averments  be  introduced,  to  show  that 
the  case  is  not  within  any  of  the  exceptions  recognized  by  a  legis- 
lative provision,  which  it  would  be  his  duty  to  produce,  as  matters 
of  defence,  if  he  could  avail  himself  of  their  benefit,  there  will 
be  no  necessity  to  support  those  allegations  in  evidence  {i).     But, 
when  the  law  presumes  the  afhrmative  of  any  fact,  the  negative 

(a)    2  Leach,    708.      2  East,  (e)    2  Caaipb.  134. 

P.  C.  519.  (/)  2  Campb.  583. 

{b)  2  Stark.  458.  (g)  2  Campb.  584. 

(c)  1  Stra.    183.      2  vSaund.  (/«)  2  Campb.  583.    See  other 
158.  b.  n.  3.  instances  of  (inding  a  verdict,  as 

(d)  Pcake,  N.  P.  38.  171,  sed  to  a  part  only  of  an  indictmeut, 
qnccie.     For    the    discussion   of  post. 

this   point,    sec  Indictment   for  {i)  2  East,  P.  C.  782. 

Perjury,  pent,  vol.  ii.  312  h. 

M  M  C 
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MUST  BE         and,  when  any  act  is  required  to  be  done  by  one,  the  omission  of 
(evidence!       w^'ich  would  make  him  guilty  of  a  criminal  neglect  of  duty,  the 

law  presumes  the  affirmative,  and  throws  the  burthen  of  proving 

the  negative  on  the  party  who  insists  on  it  (a). 

,  There  are  also  some  cases,  in  which  it  is  not  necessary  that  the 
proof  should  precisely  correspond  with  the  allegations  in  the  in- 
[  ^59  J  dictment.  Thus,  an  indictment  for  murder,  by  poisoning  with 
one  kind  of  poison,  may  be  supported  by  proof  of  another  kind 
of  poison  ;  and  an  indictment  for  killing  with  a  sword,  will  be 
supported  by  proof  of  killing  with  a  statl  or  gun  ;  though  an 
indictment  for  killing  with  poison,  will  not  be  supported  by  proof 
of  killing  by  stabbing  {(/).  So,  if  A.  B.  and  C.  be  indicted  for 
the  n)urder  of  D.,  and  it  is  laid  in  the  indictment  that  A.  gave 
the  stroke,  and  that  B.  and  C.  were  present,  aiding  and  abetting, 
though  upon  the  evidence  it  appears  that  B.  alone  gave  the  stroke, 
and  that  A.  and  C.  were  present,  this  will  maintain  the  indictment, 
for  they  are  all  principals  (c).  It  is  also  a  general  rule,  that  what- 
ever is  merely  superfluous  need  not  be  proved,  although  it  be  stated 
on  the  face  of  the  proceedings  {d).  So  that,  as  we  have  already 
considered  what  must  be  stated,  and  what  degree  of  accuracy  is 
requisite,  it  is  only  necessary  here  to  observe,  that,  in  general, 
what  need  not  have  been  stated  need  not  be  proved,  and  that  where 
we  have  shown  an  accurate  statement  to  be  unnecessary,  the  rea- 
son why  it  is  so,  is  because  there  is  no  occasion  for  the  evidence, 
in  those  respects,  exactly  to  correspond  with  the  indictment  (e). 

It  is  necessary  to  adduce  evidence  to  identify  the  defendant. 
The  question  of  identity  is  for  the  consideration  of  the  jury  (f). 
In  order  to  identify  a  person  in  court,  with  one  whom  the  wit- 
ness has  described,  the  attention  of  the  witness  may  be  directed 
to  the  person  in  court,  and  he  may  be  asked  whether  that  is  the 
person  of  whom  he  has  spoken  (g). 


(a)  3  East,    192.  3  Campb.           (e)  See  ante,  294. 

10  &  12.  (/■)  Benson  v.  Olive,    Mich. 

(b)  2  Hale,  291.  Term,  5  Geo.  2.  And  as  to  proof 
(0)  2  Hale,  292.  of  identity,  see  Stark,  on  Evi- 
(d)  2  Leach,  i394.  And  as  to      dence,  Index,  tit.  Identity.  Post, 

•surplusage  in  general,  see  ante,      vol.  ii.  312,  b.  incases  of  perjury. 

294.  (<;)  2  Stark.  C.  N.  P.  128. 
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Havinw   thus   shown   that   the    prosecutor  will   be  required  to  What  is  snffi- 

.    ,  n  ■      cieut  proof, 

prove  all  the  material,  though  none  of  the  supertiuous,  parts  m 

tiie  indictment,  we  must  next  inquire  what  degree  of  proof  will 

suffice  to  sustain  the  former. 

The  common  law  did  not,  according  to  the  stronger  opinions.  Number  of 
require  any  particular   number  of  witnesses,   or  weight  of   other 
proofs,  to  convict  a  man,  of  a  particular  offence,  but  left  it  altoge- 
ther to  the  force  of  the  evidence,  as  depending  upon  a  variety  of 
circumstances,  far  too  diversified  and  subtle  to  be  reduced  within 
any  precise  boundaries  (a).     Lord  Coke,  indeed,  contends,  rather 
from  scriptural  analogies  than  legal  authorities,  that  one  witness 
was  never  sufficient  to  convict  a  person  of  high  treason  (Z»),  but       [     560     ] 
the  later  writers  seem  to  hold  a  contrary  opinion.     At  an  early 
period,  however,  it  was  necessary  to  make  some  alteration  in  this 
respect,  in   order  to  secure  the  subject   from   the  oppression  of 
state  prosecutions.     For  this  purpose,  the  1  Edw.  6.  c.  12.  s.  22, 
and   the  5  &  6  Edw.  6.    c.  11.   s.  12,    enacted,    that   no   person 
sfhould  be  convicted  of  high  treason,  or  petit  treason,  except  by 
the  testimony  of  two  lawful  accusers,    or  his  own  voluntary  and 
free    confession.      But    these    salutary  provisions  were    generally 
supposed  to    be   repealed    by  the   1  &  2  Ph.  &-  M.  c.  10,  which 
directed  all  prosecutions  for  high  treason  to  be  carried  on  accord- 
iiig  to  the  course  of  the  common  law;  although  the  intention  of 
that  statute  was  doubtless  rather  to  extend,  than  to  diminish  the 
privileges  of  the  party  indicted.     And  although  these  statutes,  and 
indeed  every  rule  of  evidence,  were  repeatedly  disregarded  in  the 
succeeding  reigns,  it  seems  to  be  the  stronger  opinion  that  they 
remained  unrepealed,  and  that  it  was  rather  an  exercise  of  arbi- 
trary discretion  than  of  legal  authority,  to  refuse  their  benefit  to 
the  prisoner  (c).     This  question  is,  however,  at  the  present  day, 
rather  one  of  historical  curiosity  than  of  practical  importance,  for 
tlie  7  W.  3.  c.  3.  s.  2.  enacts,  that   no  person   shall  be  convicted 
of  any  species  of  high  treason,  which  works  corruption  of  blood, 


(o)    Carth.  144.      Post.  233.  (c)  1  Leach,  461,  2.     3  Inst. 

Hawk.  b.  2.  0.25.  s.  120.     liac.  24.    llJale,300.    Kel.  1).     Fust. 

Abr.  Evidence,   C.      Burn,   J.  234,  5,  G,  7,  «.      3  St.  Tr.  204. 

Evidence,  I.  Sir  T.  Kayni.  407. 

(6)  3  lust.  2«. 
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lawtul  witnesses,  either  both  of  them  to  the  same  overt  act,  or 
one  of  them  to  one,  and  the  other  to  another  overt  act  of  the  same 
treason,  unless  the  party  indicted  shall  confess  his  guilt,  stand 
mute,  refuse  to  plead,  or  object  peremptorily  to  more  than  the 
law  allows  him  to  challenge.  And  by  the  4th  section  of  the  same 
act  it  is  provided,  that  if  two  distinct  treasons,  of  different  kinds, 
are  included  in  one  indictment,  a  single  witness  to  each  of  them 
[561  ]  will  not  be  regarded  as  two  witnesses  to  the  same  treason,  and  the 
defendant  cannot  be  convicted  on  their  testimony  alone. 

In  the  construction  of  this  statute  it  has  been  holden,  that  one 
witness  is  suflicient  to  convict  in  any  treason  which  does  not  pro- 
duce co.Tuption  of  blood  (such  as  coining),  as  such  offences  are 
evidently  excepted  from  its  provisions  («)•  For  these  subordinate 
treasons  are,  by  the  express  provisions  of  1  &  2  Ph.  &.  M.  c.  11, 
to  be  tried  according  to  the  course  of  the  common  law,  without 
regard  to  the  statutes  of  Edward  ;  and,  therefore,  this  circum- 
stance does  not  at  all  militate  against  the  doctrine,  that  those  acts 
were  never  repealed,  as  far  as  they  respect  treasons  in  general,  by 
the  sweeping  effect  of  any  subsequent  provision.  And,  indeed, 
petit  treason,  respecting  which  there  has  been  no  such  particular 
exception,  stands  upon  the  veri/  same  footing,  on  which  the  sta- 
tutes of  Edward  placed  it  (b).  It  has,  however,  been  decided, 
that  a  prisoner  indicted  for  murder  and  petit  treason,  if  there  are 
not  two  lawful  witnesses  to  the  guilt,  may  be  found  guilty  of  the 
former  upon  mere  circumstantial  evidence,  though  acquitted  of 
the  latter  (c). 

The  statute  of  William  has  been  construed  to  extend  to  the 
jiroof  of  overt  acts  only,  and  not  to  any  collateral  circumstances 
which  may  arise  on  the  trial  (rf).  So  that  if  the  prisoner,  in  his 
defence,  contend  that  he  is  not  a  subject  of  this  realm,  and  con- 


(«)  1   Leach,  42.     Fost.   222.  (c)  1  Leach,  4G2.     10  St.  Tr. 

Sir  T.Jones,  233.     1  East,  P.  C.  30.     Fost.    lOG.   328.      2   Hale, 

129.      Hawk.    b.  2.    c.  40.    s.  9.  292.      Hawk.  b.  2.  c.  4G.  s.  7. 
Dick.  Sess.  197.  («/)  Post.  240.2.     2  Salk.  034. 

(//)  1  Leach, 4G  1,2.   Fost,232.  oSt.Tr.  17.    llawk.  b.  2.  c.  4U. 

Hawk.  b.  2.  c.  4G.  s.  6.  s.  4,  note  f. 
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sequently  cannot  be  bound  by  the  duty  of  allegiance,   proof  by        Number 

^  .  .  OF    WITNESSES. 

one  witness  will  suffice  to  show  that  he  is  a  native  ot  some  part 
of  his  majesty's  dominions  {a).  Under  this  act,  the  confession, 
which  will  take  away  the  necessity  for  two  witnesses,  must  be  in 
open  court,  on  the  arraignment  of  the  defendant,  and  which,  as  [  5G2  ] 
in  all  other  criminal  cases,  is  equivalent  to  a  conviction  (b).  But 
an  extra  judicial  confession,  if  made  under  such  circumstances 
as  would  render  it  admissible  in  any  other  criminal  case,  may  be 
given  in  evidence  to  corroborate  other  proof,  though  not  to  take 
the  case  out  of  the  requisitions  of  the  statute  (c).  It  has,  how- 
ever, been  resolved,  that  the  information  of  a  witness  taken  upon 
oath  before  a  magistrate,  joined  to  the  viva  voce  testimony  of 
another,  do  not  amount  to  sufficient  evidence  to  go  to  a  jury, 
who  are  to  decide  on  the  guilt  of  a  prisoner  accused  of  the  higher 
description  of  treasons  {d). 

To  these  rules,  established  by  the  statute  of  William,  and  which 
have  since  been  thus  applied,  an  exception  has  been  introduced 
in  the  past  reign,  in  consequence  of  the  attack  on  the  person  of 
his  late  majesty.  It  was  provided  by  the  40  Geo.  3.  c.  93j  that 
where,  on  an  indictment  for  high  treason,  the  overt  act  laid  should 
be  the  assassination  of  the  king,  or  any  direct  attempt,  endanger- 
ing his  person,  the  defendant  should  be  tried  in  the  same  manner 
as  if  he  were  charged  with  a  common  murder,  and  none  of  the 
exceptions  in  his  favor,  which  the  statutes  of  William,  and  Anne, 
would  otherwise  have  authorized  him  to  claim,  will  be  allowed  to 
protect  him.  At  the  present  day,  therefore,  the  peculiar  rules  of 
evidence,  which  affect  cases  of  high  treason,  are  rather  limited  in 
their  operation,  since  its  lowest  and  its  highest  degrees  are  both 
placed  on  a  footing,  in  this  respect,  with  ordinary  felonies. 

There  is  one  other  description  of  offence,  to  prove  which,  for 
a  very  different   reason,    two  witnesses  are   considered  requisite. 


{a)  2  Salk.  634.     Fost.  240.  4  Har^.  St.  Tr.  77». 

1  East,  P.  C.  130.  (c)    «  St.  Tr.   254,  5.   262,  3. 

(6)    Fost.   10,    11.    240.    244.  Fost.24l.     1  East,  P.  C.  132,  3. 

1  East,  P.O.   133,  ace.     4  Bla.  (d)  4  St.  Tr.  237.    5  St.  Tr.  17. 

€om.  357,  contra.      Sec   fornij  Hawk.  b.  2.  c.  46.  s.  ». 
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clerennant  is  to  be  disputed,  and  cannot  jnsll)'  be  regarded  as  false 
on  the  testimony  of  a  single  witness  {a).  Here,  therefore,  our 
law  properly  adopts  the  maxim  of  the  civil  jurists,  though,  in 
general,  very  perilous  to  the  interests  of  public  justice,  which  is, 
that  one  witness  of  a  fact  is  neutralized  by  the  denial  of  the  party 
indicted,  and  therefore  a  third  person  must  be  obtained,  in  order 
to  turn  the  balance.  But,  some  hold  that  it  would  be  more  rea- 
sonable, in  all  cases,  to  leave  the  evidence,  which  the  prosecutor 
can  bring  forward,  to  the  jury,  who,  under  the  direction  of  the 
judge,  would  always  be  competent  to  decide  on  the  degree  of 
credibility  which  it  deserves. 

Of  presumptive         From  the  secrecy  with  which  some  kinds    of  crime   are    fre- 
evidence  * 

quently  committed,  the  jury  must  often  be  compelled  to   receive 

evidence  which  is  merely  circumstantial  and  piesiimptive.  It 
would  be  to  little  purpose  to  detail  the  curious  distinctions  which 
some  of  the  older  writers  have  taken,  and  the  multifarious  in- 
stances with  which  they  have  endeavoured  to  explain  them.  It 
seems,  however,  to  be  a  good  general  rule,  that  no  one  ought  to 
be  convicted,  before  a  felony  is  known  to  have  been  actually  com- 
mitted;  so  that  no  man  should  be  found  guilty  of  murder,  before 
the  death  of  the  party  is  actually  ascertained;  nor  of  stealing 
goods,  unless  the  owner  is  known,  merely  because  he  cannot  give 
an  account  in  what  way  they  came  into  his  possession  (b).  But 
the  circumstance,  that  individuals  have  occasionally  suffered  on 
presumptive  testimony,  whose  innocence  has  been  afterwards  as- 
certained, ought  not  to  prevent  juries  from  receiving  (though  with 
caution  and  deliberation)  this  species  of  evidence;  for  the  evil 
is  comparatively  small  which  can  result  from  its  admission,  com- 
pared with  that  general  impunity,  which  the  worst  offenders  might 
obtain,  if  this  khid  of  proof  were  never  to  be  regarded. 


(a)  Rep.  temp.    Hardw.  205.  Peake  on  Evid.  9, 10. 

2  Stra.  1230.     10  Mod.  194,  5.  (i)   2  Hale,  2»9,  90.     4  Bla. 

Hawk.  b.2.  c,46.  s.  10.    4  Bla.  Cora.  358,  9.     Barl.  J.  189. 
Com.   357.      Dick.    Sess.    198. 

*  As  to  this  kind  of  evidence  in  general,  see  Stark,  on  Evidence,  lude.x^ 
tit.  I'lcsuujplious. 
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III  general,  however,  it  lies  upon  the  prosecutor  to   prove  the    Presumptive 


affirmative  of  the  issue,  and  not  on  tlie  prisoner  to  establish  his 
innocence  (o).  But  to  this  rule  there  was,  until  lately,  a  statu- 
table exception,  by  which  a  mother  of  an  illegitimate  child,  con- 
cealing its  death,  must  have  proved  by  one  witness  that  it  was 
born  dead,  or  she  would  be  presumed  to  have  murdered  it  (6). 
This  provision  was,  however,  lately  repealed,  and  the  same  rules 
of  evidence  prevail  on  such  an  indictment,  as  on  the  ordinary 
course  of  criminal  proceedings  (c).  And  where  the  prosecutor 
alleges  some  ciime  against  the  prisoner,  which  consists  in  the 
omission  of  a  duty,  it  will  rest  upon  the  latter  to  prove  the 
negative  (d). 

With  regard  to  the  presumptive  evidence  which  may  be  ad- 
mitted against  the  prisoner,  it  may  be  observed,  that  it  must  arise, 
in  general,  from  the  facts  in  issue,  and  cannot  be  deduced  from 
any  other  part  of  the  defendant's  conduct,  in  order  to  prove  him 
guilty.  Thus,  the  admission  of  the  prisoner,  that  he  formerly 
committed  an  offence  of  a  similar  nature  to  that  of  which  lie  is 
indicted,  and  that  he  has  a  tendency  to  such  practices,  cannot  be 
admitted  in.  evidence  (e).  But  where  the  knowledge  of  the  de- 
fendant of  the  nature  of  his  conduct  is  the  point  in  issue,  as 
where  he  is  charged  with  uttering  a  forged  note,  knowing  it  to  be 
forged,  evidence  of  his  having  conuuitted  a  series  of  acts  of  the 
same  description,  may  be  received  as  presumptive  of  know- 
ledge (y  ).  So  also,  on  an  indictment  for  knowingly  passing  base 
money,  it  may  be  shown  that  the  prisoner  had  other  coin  of  the 
same  kind  in  his  possession,  and  had  transferred  it  to  other  per- 
sons, in  order  to  enable  the  jury  to  draw  the  conclusion,  that  he 
knew  the  money  in  question  to  be  counterfeit  (g).  Thus,  upon 
the  same  principle,  on  an  information  for  a  libel,  in  order  to  cor- 
roborate the  fact  that  the  defendant  is  the  author,  other  publica- 


(a)  Phil,  on  Evid.  72.  (/)  1  Campb.  324.     2  Leach, 

(i)  2lJac.  1.  c.  27.  983.987.   1  New.liep.92.  lluss. 

(c)  43  Geo.  3.  c.  58.  &  Ry.  (J.  C.  120.  132.  245. 

(fZ)  3  East,  193.  199.     1  Phil.  (g)    1  New.  Rep.  95.     Russ. 

ou  Evid.  0th  edit.  193.  &  Ry.  C.  C.  132;    and    post, 

(e)  1  Phil,  ou  Evid.  Uth  edit.  vol.  ii.  112,  u. 
193. 
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Presumptive  tions  may  be  adduced  on  the  trial,  which  are,  in  themselves, 
libellous  (a),  and  this,  though  the  latter  (a  newspaper)  be  de- 
fective in  the  stamp  (b).  And  on  a  charge  against  several  de- 
fendants, for  a  conspiracy  to  cause  themselves  to  be  regarded  as 
persons  of  large  fortune,  in  order  to  defraud  an  individual,  evi- 
dence of  several  instances  of  false  representation  may  be  adduced, 
to  show  the  combination  which  actually  existed  between  them  (c). 
So  upon  an  indictment  for  maliciously  shooting,  if  it  be  question- 
able whether  the  shooting  was  by  design  or  accident,  proof  may 
be  given  that  the  prisoner  at  another  time  intentionally  shot  at  the 
same  person  {d).  But  it  seems  that,  in  such  cases,  the  court 
ought  not  to  take  into  their  consideration,  in  pronouncing  judg- 
ment, any  criminal  acts  not  charged  in  the  indictment,  which  may 
thus  come  incidentally  under  their  cognizance  (e). 

With  respect  to  the  degree  of  the  presumytion  which  will  be 
admitted  to  prevail,  some  important  rules  may  be  collected.  In 
an  indictment  for  a  libel,  in  which  a  publication  in  the  county 
where  the  defendant  is  indicted  must  be  proved,  the  post-mark  of 
the  letter,  containing  the  matter  charged,  is  not  sufficient  to  prove 
a  publication  in  the  county  where  the  venue  is  laid,  because  of  the 
possibility  of  forgery  (J).  But,  in  order  to  prove  that  a  defendant 
caused  to  be  published  in  Middlesex,  libellous  letters  written  by 
him  elsewhere,  it  will  suffice  to  show  that  the  letters  are  in  his 
hand-writing,  and  that  the  publisher  of  a  public  register  in  Mid- 
dlesex, to  whom  the  letters  were  sent,  before  they  were  forwarded 
to  him,  received  an  anonymous  letter,  in  the  same  hand-writing, 
desiring  the  publication  (g).  And  when  a  person  is  indicted  for 
perjury,  in  an  answer  in  Chancery,  it  will  be  sufficient  to  prove 
his  signature,  and  that  of  the  master  before  whom  it  purports  to 
be  sworn,  in  order  to  fix  him  as  the  deponent;  for  the  attestation 
of  the  master  affords  a  sufficient  presumption  of  the  defendant 
having  been  sworn  before  him  (/«). 

(rt)  Peake,  N.  P.  75.     Ersk.  (t>)  1  New.  Rep.  95. 

Speech  for  Paine.  {f)  1  Canipb.  '215.     Russ.  & 

{h)  Peake,  N.  P.  75.    1  Taunt.  Ry.  C.  C.  264  ;    and  see  post, 

101.  vol.  iii.  87G. 

(c)  1  Campb.   399 ;     and  sec  {(j)  7  East,  05. 

post,  vol.  iii.  1143  «.  {h)  2  Campb.  508.     2  Burr. 

(</)  Kuss.  6c  Ky.  C.  C.  531.  1189 ;  and  see  post,  vol.  iii.  870. 


OF    THE    EVIDENCE. 


566 


In  general,  what  one  defendant  says  is  evidence  only  against    Presumptive 

,.,.,.,  _  ,  .     .    ^  ,  EVIDENCE. 

liin.selr ;  but  in  the  case  or  conspiracy,  vvhen  a  joint  purpose  has 
been  proved,  the  expressions  of  one  party  indicted,  respecting  the 
object  of  the  conspiracy,  may  be  given  in  evidence  against  the 
others  (a).  It  is  sufficient  to  prove  the  commencement  of  au 
ottsce  named  in  the  indictment,  and  it  will  be  presumed  to  con- 
tinue, unless  the  defendant  can  show  its  termination  (b).  So, 
where  a  party  acts  ostensibly  as  a  public  officer,  as  in  administer- 
ing an  oath,  the  presumption  is  that  he  has  competent  authority 
to  support  him,  though  the  contrary  may  be  shown  by  the  de- 
fendant's witnesses  (c).  And,  therefore,  even  in  an  indictment  for 
murder,  in  resisting  an  officer  in  the  execution  of  his  duty,  it  is 
sufficient  to  prove  that  lie  acted  as  such  officer,  and  to  produce 
the  process  or  warrant,  under  the  sanction  of  which  he  acted,  at 
the  time  when  the  offence  was  committed  (d). 

It  is  a  general  rule,  which  runs  alike  through  civil  and  criminal  The  best  evi- 

j.  .1.11  •  ,  ,  •  /-111       dence  must  be 

proceednigs,  that  the  best  evidence  must  be  given,  of  winch  the  given. 

nature  of  the  case  will  allow  (e).  By  this  it  is  intended  that  no 
proof  can  be  admitted,  which  supposes,  from  its  very  nature,  that 
the  party  bringing  it  forward  has  it  in  his  power  to  adduce  better 
evidence,  if  he  thought  proper  to  procure  it  (f).  For  the  sup- 
pression of  tliat  which  would  be  the  strongest  testimony,  induces 
a  vehement  presumption,  that  if  it  were  brought  forward,  it  would 
be  against  the  party  who  is  desirous  of  evading  its  production  (g). 
And,  therefore,  if  a  copy  of  any  deed  or  writing  be  offered  in 
evidence,  when  it  is  in  the  power  of  the  defendant  to  produce  the 
original,  it  will  not  be  received,  for  a  suspicion  is  evidently  thrown 
upon  its  correctness  {h).     So  no  parol  evidence  will  be  admitted 


(a)  5  Esp.  Rep.  125.  6  T.  R. 
527.  529.  11  East,  585.  See 
post,  vol.  iii.  1143  a.  b.  for  more 
fully  as  to  this. 

(6)  5  Esp.  Rep.  230, 

(c)  1  Campb.  131.  3  Campb. 
432.     4  T.  R.  300. 

(d)  4  T.  R.  300.  1  Campb. 
131.  3  Camp.  432.  Post.  C.  L. 
311,  12.     Holt,  C.  N.  P.  59:?. 

(c)  Gilb.  on  Evid.  13.  liul. 
N.  P.   2U3.      Stark,    ou   Evid, 


part  i.  102,  103;  part  iii.  389. 

(/)  3  Wils.  275.  2  Stra.  1201. 
Bui.  N,  P.  293, 4.  Hawk.  b.  2. 
0.  40.  s.  00.  Dick.  Sess.  195. 
1  Phil,  on  Evid.  0th  ed.  207,  (a). 
Peake,  on  Evid.  8. 

{(f)  Hawk.  b.  2.  c.  40.  s.  00. 
Bui.  N.  P.  293,  4.  Dick.  Sess. 
195. 

(A)  Bui.  N.  P.  291.  1  Phil. 
Evid.  0th  edit.  207. 
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Best  evioence.  of  the  contents  of  any  writing,  which  it  is  in  the  power  of  the 
party  oflcriiig  it  to  produce  (a).  But  if  it  be  proved  that  the 
original  has  been  lost  or  destroyed,  or  that  it  is  in  the  hands  of  the 
defendant,  the  prosecutor  may  give  an  attested  copy  of  it,  as  the 
next  best  evidence  that  he  can  obtain;  and  if  no  copy  were  taken, 
parol  evidence  of  its  contents  may  be  admitted  (b).  And,  there- 
fore, parol  evidence  may  be  given  of  the  contents  of  a  forged  bill 
of  exchange,  upon  proof  tliat  it  is  in  the  prisoner's  possession  (c). 
And  upon  the  same  principle,  where  the  defendant  has  swallowed 
the  instrument,  for  the  forgery  of  which  he  is  indicted,  parol  evi- 
dence may  be  given  of  its  contents,  without  any  notice  to  produce 
it  (d).  l(  a  witness  to  a  bond,  after  his  attestation,  becomes 
interested,  it  njay  be  read,  upon  proof  of  his  hand-writing  ;  so  it 
may,  if  he  be  dead,  or  beyond  the  seas  (e).  So  where  the 
originals  of  any  papers  are  public  documents,  as  the  journals  of 
^  parliament,  the  records    of  courts   of  justice,    and    other   public 

memorials,  attested  copies  may,  for  public  convenience,  be  always 
received  in  evidence  (J).  But  in  general,  no  declaration  or  entry 
by  any  person  can  be  given  in  evidence,  where  the  party  who 
made  such  declaration  or  entry  can  be  produced  and  examined 
as  a  witness  (g). 

But  though  the  best  kind  of  evidence  is  thus  requisite,  the 
greatest  quantity  of  existing  proof  is  not  requisite,  because  the 
same  reason  will  not  apply.  Thus,  for  example,  no  one  can 
prove  the  execution  of  a  deed  but  a  subscribing  witness,  if  there 
were  one,  and  he  be  still  living ;  but  though  there  were  twenty 
witnesses  to  the  instrument,  all  of  whom  might  be  subpoenaed, 
the  testimony  of  one  will   suffice  {h).     If  there  be  several   eye- 

(a)  Hawk.  b.  2.  c.  40.  s.  66.  (c)  1  Leach,  294.  Hawk.  b.  2. 
When  parol  evidence  is  admis-  c.  46.  s.  67.  Dick.  Sess.  19G, 
sible,  see  Stark,  on  Ev.  partiii.         {d)  14  East,  276. 

394 ;  part  iv.  1042.  (c)    Stra.  34.      3  Ves.    112. 

(b)  2  T.  H.   201.      1  Leach,      5T.  11.  341. 

800.     3  T.  11. 306.     Hawk.  b.2.  (/)  3  Salk.  155.     2  Stra.  954. 

c.  46.  s.  67.    But  parol  evidence  1073.     Hawk.  b.2.  c.  46,  s.  78. 

o'f  a  lost  agreement  cannot  be  {(/)  3  Esp.  Ca.  244.     2  Brod. 

received,   if  the  agreement  w;is  c^-  jj.  311. 

on   unstamped   pjiper,  and    this  (h)   Stark,    on  Evid.    part  iii. 

though  it  has   been  wrongfully  391.     1  Phil,  ou  Evid.  6th  edit, 

destroyed  by  one  of  the  j)artics,  209. 
2B.0iA.47«.  2Stark.N.r.47l3. 
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Witnesses  to  a  particular  fact,  it  may  be  proved  by  the  testimony  of  Best  evidence. 
one  only  (a).  Nor  does  the  rule,  as  to  tlie  best  evidence,  in  any 
case  apply,  unless  the  evidence  proposed  be,  in  its  general  nature, 
of  an  inferior  degree  to  that  for  which  it  is  sought  to  be  substi- 
tuted. It  is  not  sufficient,  that  it  may  probably  be  less  satisfac- 
tory in  the  particular  instance;  and  upon  this  principle  it  will  not 
be  necessary  to  call  the  supposed  writer  of  an  instrument,  for  the 
purpose  of  proving  or  disproving  his  hand-writing;  but  the  evi- 
dence of  others  acquainted  with  his  mode  of  writing  will  be 
held  sufficient,  because  this  kind  of  proof  diffiers  raUier  in  degree 
than  in  species  (/>).  So  that  even  upon  an  indictment  for  forging  [  5G8  ] 
a  bank  note,  it  has  been  holden  that  proof,  that  the  signature  to 
the  fictitious  instrument  is  not  the  writing  of  the  cashier  of  the 
bank,  may  be  given  by  any  one  who  is  acquainted  with  his  writ- 
ing, though  he  would  himself  be,  in  such  case,  a  competent 
witness  (c).  The  rule  also  does  not  apply  where  the  party  has 
admitted  the  fact  which  is  to  be  proved,  for  he  is  in  general  barred 
by  his  admission  or  representation,  particularly  if  the  other  party 
acted  on  the  faith  of  it,  and  no  competition  arises  as  to  the  com- 
parative efficacy  of  two  modes  of  proof.  But  it  has  been  held, 
that  an  admission  by  an  obligor  of  his  execution  of  a  bond,  does 
not  supersede  the  necessity  of  proving  it,  by  calling  the  attesting 
witness  (d). 

There  is  no  general   rule  better  establi.slied  in   the  law  of  evi-  Of  hearsay  evr- 
,  ,  ,  ,-       ,  II  dence,  and  dyins; 

dence,    than    that    mere    statements    of  what  was    uttered    by  a  declaratioos. 

stranger,  cannot  be  admitted  to  prove  any  circumstance  on  the 
trial  (e).  For  the  law  admits  of  no  evidence  but  such  as  is  de- 
livered upon  oath,  and  the  original  expressions  were  not  only 
uttered  when  the  speaker  was  not  under  that  obligation,  but  are 
liable  to  be  forgotten,  misunderstood,  and  unconsciously  altered, 

(c)    Stark,   on   Evid.    part  iii.  tit.  Admission. 

391.  (e)  2  St.  Tr.  332.414,15.  701. 

{h)     1  Stark.   C.  N.  P.     167.  802,3.     3  St.  Tr.  145.  210.  252. 

Russ.  &  Ry.  C.  C.  378.     Stark.  4  St.  Tr.  33.    Hawk.  b.  2.  c.4G. 

on  Evid.  part  iii.  301,  2.  s.  46.     Bac.  Abr.   Evidence,  K. 

(c)  2  East,  P.  C.  1002.  ace.  Bui.  N.  P.  204.  Burn,  J.  Evi- 
sedqiicera;  and  see  2  East,  P.  C  dence.  III.  Wilhams,  J.  Evi- 
1000,  contra.     Post.  dence,  V.     1  Phil,  on  Evid.  Gth 

(d)  Dongl.  205.  See  Stark,  edit.  21B.  Stark,  on  Evid.  part  i. 
on  Evid.   part  iii.  303;  part  iv.  40  to  47. 
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by  the  party  who  repeats  them  (a).  Besides,  if  the  original 
speaker  be  living,  this  statement  of  his  words  is  not  the  best  evi- 
dence, which,  we  have  seen,  the  courts  will  require  (h) ;  and  the 
prisoner  loses  the  benefit  of  cross-examination,  which  is  of  such 
eminent  service  in  discovering  the  real  aspect  of  the  circumstances 
related  (c).  And  therefore,  though  the  declarations  of  a  prisoner 
respecting  the  charge  may,  as  we  shall  see  hereafter,  be  produced 
against  him  when  they  amount  to  confession,  they  cainiot  be 
brought  forward  in  his  defence,  though  he  is  at  liberty  to  cross- 
examine  any  of  the  witnesses  for  the  crown,  as  to  his  language 
and  demeanor  (d).  But  hearsay  may  be  used  as  inducement  and 
]  in  illustration  of  more  substantial  testimony  (e) ;  and  in  Lord 
George  Gordon's  case  (f),  the  cry  of  the  mob  was  held  admis- 
sible in  evidence.  And  the  declarations  of  a  witness,  at  another 
time,  may  be  adduced  to  invalidate  or  to  confirm  his  evidence,  by 
showing  that  he  varies  in  his  statement,  or  has  maintained  a 
uniform  consistency  in  his  narration  (g). 


Dying  declara- 
tions. 


There  is  also  one  great  and  important  exception  to  this  rule,  re- 
specting the  rejeclion  of  hearsay  evidence,  which,  though  it  stands 
alone,  rests  upon  the  principles  of  substantial  justice.  This  is  the 
case  of  the  di/iug  declaration  of  a  party  murdered,  respecting  the 
causes  which  led  to  his  situation,  and  which  is  constantly  admitted 
in  prosecutions  for  felony  (//).     For  it  is  considered,  that  when  an 


(«)  Hawk.  b.  2.  c.  4G.  s.  4G. 
Bui.  N.  P.  294.  Bac.  Abr.  Evi- 
dence, K.  Burn,  J.  Evidence, 
111.  Williams,  J.  Evidence,  V. 
1  Phil,  on  Evid.  Gth  edit.  218. 
Stark,  on  Evid.  part  i.  40. 

(b)  Bui.  N.  P.  294.  Wil- 
liams, J.  Evidence,  V.  Ante, 
GOG. 

(c)  Hawk.  b.  2.  c.  4G.  s.  4G. 
Bac.  Abr,  l>idence,  K.  Jkini,  J. 
Evidence,  HI.  Williams,  J.  Evi- 
dence, V. 

(c/)  Hawk.  b.  2.  c.  4G.  s.  47. 
n.  2.  Bac.  Abr.  Evidence,  K. 
Williams,  J.  Evidence,  \ . 

(c)  2  St.  Tr.  323.  2».  332,  3. 
414,  15.  3  St.Tr.  144,  5,  209, 
210.     Hawk.  b.  2.  c.  40,  s.  4G. 


Bui.  N.  P.  294.  Bac.  Abr. 
Evidence,  K.  Williams,  J.  Evi- 
dence, V. 

(/■)  21  How.  St.Tr.  542. 

(y)  1  Mod.  283.  Skin.  402. 
Holt,  280.  Haw  k.  b.  2.  c.  40. 
s.  48.  Bui.  N.  P.  294.  J?ac. 
Abr.  Evidence,  K.  Burn,  J. 
Evidence,  111.  Williams,  J.  Evi- 
dence, V. 

(/i)  1  Stra.  499.  9  St.  Tr.  101. 
3  Burr.  1253.  I  Leach,  400. 
500.  4.  2  Leach,  501.  Hawk, 
b.  2.  c.  40.  s.  49.  Vin.  Abr. 
Evidence,  A.  b.  38.  Burn,  J. 
Evidence,  111.  Williams,  J. 
Evidence,  V.  1  Phil,  on  Evid. 
Olh  edit.  223.  Stark,  on  Evid. 
part  i.  101. 
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individual  is  in  certain  expectation  of  immediate  death,  all  temp-  Dying 

tations  to  falsehood,  either  of  interest,  hope,  or  fear,  will  be  re- 
moved, and  the  awful  nature  of  his  situation  may  be  presumed  to 
impress  him  as  strongly  with  the  necessity  of  a  strict  adherence  to 
truth,  as  the  most  solemn  obligation  of  an  oath  administered  in  a 
court  of  justice  (a).  But  dying  declarations  are  admissible  only 
where  the  death  is  the  subject  of  the  charge,  and  the  circum- 
stances of  the  death  are  the  subject  of  the  declaration  (/>).  In 
trials  for  robbery,  the  dying  declarations  of  the  party  robbed  are 
inadmissible  (c).  To  enable  these  testimonies  to  be  given  in  evi- 
dence, they  must  be  made  when  the  party  is  not  only  in  actual 
danger  of  death,  but  when  he  is  aware  of  the  circumstances  in 
which  he  is  placed,  and  impressed  with  a  sense  of  speedy  dissolu- 
tion (d).  But  it  is  not  necessary  that  the  deceased  should  express 
that  opinion  in  words ;  it  will  be  sufficient,  if  it  can  be  collected 
from  the  general  circumstances  of  his  condition  (e).  If  the  nar^ 
rative  of  the  deceased  be  then  reduced  into  writing,  the  document  [  570  ] 
must  be  given  in  evidence,  and  no  parol  testimony  respecting  its 
contents  can  be  admitted  (f).  It  has  been  holden,  that  the  dying 
declaration  of  a  criminal  at  the  scaffold  will  not  be  thus  admis- 
sible ;  because  his  oath  could  no  longer  have  been  received  in  a 
court  of  justice,  after  his  blood  is  corrupted,  and  therefore  it 
would  be  absurd  to  admit  his  evidence,  under  circumstances  which 
merely  operate  as  a  substitute  for  an  obligation,  which  he  was  no 
longer  capable  of  incurring  (gj.  And,  though  the  contrary  was 
formerly  decided,  it  is  now  settled  that  the  court,  and  not  the 
jury,  are  to  decide,  whether,  under  the  circumstances  of  the  case, 
the  declaration  ought  to  be  admitted  (/(). 

The    confession   of    the    defendant,  voluntarily  made,   without  Of  the  defemi- 
,       '  1-  •      •  ,        •         ■         •  ,  •        1  •        '^"••'s  confession, 

either  threat  or  solicitation,  may  be  given  m  evidence  against  nim. 


(rt)    1    Leach,    502.     i  Glib.  P.  C.  353,  4. 
Evid.   210.     Wiliiams,  J.   Evi-  (e)  Id.  ibid, 

dence,  V,    1  Phil,  on  Ev.  Gth  ed.  (/)  Vin.  Ahr.   Evidence,  A. 

223.    Stark,  on  Evid.  parti.  101.  b.  38.     Burn,  .T.  Evidence,  IIF. 

(6)  2  B.  &  C.  C05.  GOB.     4  D.  Williams,  .1.  Evidence,  V. 
tt  lly.  120.  {(/)  1  Leach,  337.   Haw  k.  b.  2. 

(c)  Per  Bayl.  &  Best,  Js.  1  r.22.  c.  40.  s.  5 1 .     1  East,  P.  C.  353, 

1  Phil,  on  Evid.  Oth  edit.  225.  n.  a.  > 

id)  1  Leach,  503,  4.     1  East,  (/a)  1  Leadi,  504. 
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Confession,  whelher  it  was  taken  as  an  examination  before  justices  of  rhe 
peace,  upon  the  statutes  of  Philip  and  Mary  (a),  or  upon  an  exa- 
mination taken  at  conniion  law,  before  a  secretary  of  state,  or 
other  magistrate,  for  treason,  or  other  crimes  not  within  those 
statutes  (b),  or  made  to  private  individuals,  in  the  ordinary  course 
of  conversation  (c).  And  this,  when  fully  proved,  will  be  sufii- 
cient  to  convict  him,  even  when  uncorroborated  by  any  other 
testinjony  {d).  And  a  confession  is  sufficient  ground  for  a  con- 
viction, though  there  is  no  other  proof  of  his  having  committed 
the  offence,  or  of  the  offence  having  been  at  all  committed,  if 
such  confession  was  in  consequence  of  a  charge  against  the  pri- 
soner, especially  if  there  is  evidence  that  he  had  been  desirous  to 
keep  out  of  the  way  of  the  person  upon  whom  the  offence  is 
supposed  to  have  been  committed,  or  if  any  of  his  companions, 
under  the  same  charge,  have  attempted  to  do  so  (e).  Where 
persons  having  nothing  to  do  with  the  apprehension,  prosecution, 
or  examination  of  the  prisoner,  advised  him  to  tell  the  truth,  and 
consider  his  family,  it  was  held  that  such  admonition  was  no 
ground  for  excluding  a  confession  made  an  hour  afterwards  to  the 
constable  in  prison  (f).  And  where  a  prisoner  was  charged  with 
stealing  a  guinea,  and  two  promissory  notes,  tl)e  prosecutor  told 
him  that  it  would  be  better  for  him  to  confess,  it  was  held,  that 
after  this  admonition,  the  prosecutor  might  prove  that  the  prisoner 
brought  him  a  guinea  and  a  £0.  note,  which  he  gave  up  to  the 
prosecutor  as  the  guinea,  and  one  of  the  notes  that  had  been 
stolen  from  him  (g).  But  where  the  prosecutor  asked  the  pri- 
soner, on  finding  him,  for  the  money  he,  the  prisoner,  had  taken 


(a)  Ante,  83, 4,  5.  1  Leach,  311. 
2  Leach,  552.  G37.  2 Hale, 284, 
285.  3St. Tr.  13. 131.  4St.Tr. 
33.  G  St.  Tr.  831.  1  St.  Tr.  OB. 
Hawk.  b.  2.  c.  4G.  s.  31,  33. 
4  IJIa.  Com.  357.  Bac.  Abr. 
Evidence,  L.  liurn,  J.  Evidence, 
IIL  Williams,  J.  Evidence,  V. 
Dick.  Scss.  211.  Tooiie,  137. 
1  Phil,  on  Evid.  Gth  edit.  104. 
Stark,  on  Evid. 
part  iv.  48,  49. 

(h)    Id.   il)id. 
c.  4G.   s.  32 ;    but  the  examina- 
tion must  not  be  of  prisoner,  as 


part  i.  104,  5; 
Hawk.    b.  2. 


a  witness,  Hoit,  C.  N.  P.  697. 

(c)  Id.  ibid.  Hawk.  b.  2.  c.4G. 
s.  33.  A  bond  given  by  defend- 
ant, acknowledging  a  nuisance, 
is  evidence  against  him  on  au 
indictment  for  such  nuisance, 
Peake,  91. 

((/)  1  Leach,  311,  in  note. 
ILiwk.  b.  2.  c.46.  s.39.  Kuss. 
(I'Ry.  C.C.  309. 

(e)  Russ.  &  lly.  C.  C.  481  ; 
and  see  id.  440. 

(/•)  Rnss.cl  Uy.  C.  C.  153. 

(f/)  Kuss.  &  Ky.  C.C.  16i. 
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out  of  the  prosecutor's  pocket,  but  before  the  money  was  pro-     Confession. 
duced  said,  '*  He  only  wanted  his  money,  and  if  the  prisoner  gave 
him  that  he  might  go  to  the  devil  if  he  pleased,"  after  which  the 
prisoner  took  1  Is.  6jd.  out  of  his  pocket,   and  said  it  was  all  he 
had  left  of  it,  held,  that  the  confession  ought  not  to  have  been 
received  (a).     Where  the  wife  of  a  constable  had  told  the  prisoner, 
some  days  before  the  commitment,  that  it  would  be  better  for  him 
to  confess,  the  confession  was  admitted  (b).     Where  hopes  had 
been  held  out  to  a  prisoner  to  confess,  and  when  brought  before  a 
magistrate   he   refused  to   confess,   except   upon    conditions,   the 
judge   admitted    the  general  rule,  with  some    qualifications,  ob- 
serving, that   there  must  be  very  strong  evidence  of  an  explicit 
warning  by  the  magistrate,  not  to  rely  on  any  expected  favor  on 
that  account,  and  that  it  ought  most  clearly  to  appear,   that  the 
prisoner  understood  such  warning,  before   his  subsequent  confes- 
sion could  be   given  in    evidence  (c).     And,   in    a   similar   case, 
where  the  prisoner  had  been  told  by  the  constable's  assistant,  that 
it  would  be  better  for  him  to  confess,  but  the  magistrate  cautioned 
him  frequently  to  say  nothing  against  himself  the  confession  was 
held  to  be  admissible  (d).    Where  a  prisoner  had  been  admitted 
king's   evidence,   and   confessed,  and  upon  the    trial  of    his  ac- 
complices refused  to  give  evidence,  he  "was  convicted  upon  his 
own  confession,  even  although  it  had  been  previously /a/se/^/  re- 
presented to  him  by  a  constable,  that  his  accomplices  were  in 
custody  (e).     Where  a  witness  answers  questions  upon  examina- 
tion on  trial,  tending  to  criminate  himself,  and  to  which  he  might 
have  demurred,  his  answers  may  be  used  for  all  purposes  (/). 

But  confessions  are,  from  their  very  nature,  so  liable  to  suspi- 
cion, especially  when  others  are  implicated,  so  likely  to  be  influ- 
enced by  hope  or  fear,  and  the  terror  of  a  sudden  accusation,  and 
so  liable,  like  all  hearsay  evidence,  to  be  misreported  and  changed 
in  the  narration,  that  the  law  does  not  sufi'er  them  to  be  received. 


(a)  Russ.  &  Ry.  C.  C.  152.  (e)   Stark,   on   Evid.    part  iv. 

(6)  1  Phil,  on  Evid.  Gth  edit.  23.  50. 
104.  (/)    4  Campb.  10.    2  Stark. 

(c)   East,  P.  C.  658.  C.  N.  P.  306  ;  and  see  further, 

{(l)  1  Phil,  on  Evid.  6th  edit.  Stark,  on  Evid.  part  iv.  49,  60. 
104. 
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Confession,     except  under  peculiar  conditions  (a).      Thus,  they  are  only  suf- 
fered to  operate  against  tlie  party  confessing,  and  cannot  affect  his 
accomplices  in   guilt  (Z»),    except  where  they  indicate  a  common 
purpose,  in  which  all  of  them  share  (c).     The  confession  must 
also  be  tnken  altogether,  in  order  that  the  part  which  is  in  his 
favor  may  be  weighed  by  the  jury,  and  perhaps  may  explain  the 
residue  (d).     The  identity  of  the  confession  must  also  be  proved, 
if  it  is  in  writing,  before  it  can  be  read  to  the  jury,  for,  in  order 
to  give  it  effect,  the  highest  authenticity  is  requisite ;  and  it  is 
usual  to  prove,  by  the  magistrate's  clerk,  the  hand-writing  of  the 
prisoner  and  of  the  justice  (e).     But,  above  all,  it  must  be  cleared 
from  the  slightest  suspicion  that  it  was  obtained  by  any  threat  of 
severity,  or  promise  of  favor  ;  for  if  even  the  least  degree  of  in- 
fluence appear  to  have  been  exercised  over  the  prisoner's  mind,  in 
order  to  induce  him  to  disclose  his  guilt,  the  whole  will  be  en- 
tirely rejected  (/).     And  if  a  confession  is  improperly  obtained, 
it  is  ground  for  excluding  evidence  of  the  confession,  and  of  any 
act  done  by  the  prisoner  in  consequence  of  such  confession  (g). 
In  this  respect,  the  law  of  England  acts  upon  a  principle  directly 
the  reverse  of  those  nations  who  employ  torture,  in  order  to  ex- 
tort a  confession;  for  not  only  is  that  absurd  and  cruel  process 
unknown   to   the   English  courts  (/«),    but   a    peculiar  delicacy  is 
observed  in  the  reception  of  the  prisoner's  acknowledgment,  that 
he  is  guilty.     It  has,  however,  been   ruled,   that  the  confession 
shall  be   presumed  to  have   been   freely  made  until  the  contrary 
appear,  and  that  the  magistrate's  clerk  cannot,  unless  the  prisoner 
alleges  that  the  confession  was  unduly  obtained,  be  asked  by  the 


(a)  4  Bla.  Com.  3.57.  Wil- 
liams, J.  Evidence,  V.  Dick. 
Sess.  212. 

(i)  1  St.  Tr.  2G5.  Hawk.  b.  2. 
c.  4G.  s.  S4.  Bac.  Abr.  Evi- 
dence,L.  Burn,  J.  Evidence,  III. 
"SFilliams,  J.  Evidence,  V.  Dick. 
Sess.211.   3  Stark.  C.N.  P.  33. 

(c)  5  Esp.  Rep.  125.  G  T.  R. 
527.  I).  11  East,  5»5.  Post, 
vol.  iii.  1143. 

{(l)  5  Mod.  165.  Hawk.  b.  2. 
c.  4G.  s.  42.  Bac.  Abr.  Evi- 
dence,   L.      Williams,  J.    Evi- 


dence, V.     Dick.  Sess.  211. 

(e)  2  Hale,  285.  6  St.  Tr. 
831.  Hawk.  b.2.  c.  4G.  s.  3,5. 
Williams,  J.  Evidence,  V.  Dick. 
Sess.  211,  12. 

(/)  1  Leach,  263.  265,  n.  a. 
387.  2  Leach,  559,  n.  a.  837. 
Hawk.  b.2.  c.  46.  s.  36.  Bac. 
Abr.  Evidence,  L.  Williams,  J. 
Evidence,  V.  Dick.  Sess.  212. 
1  Phil,  on  Evid.  6th  edit.  104. 
Ante,  84,  c.5,  86. 

(g)  Russ.<t.Ry.  C.C.  492. 

{h)  Fost.  244. 
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prisoner's  counsel  whether  the  confession  was  voluntarily  made  (a).  Confession. 
The  practice,  however,  at  present,  is  for  the  prosecutor's  counsel, 
on  his  examination  of  his  own  evidence  in  chief,  to  inquire  of  the 
witnesses  all  the  facts,  so  as  to  satisfy  the  jury  that  the  confession 
was  voluntarily  made,  and  duly  taken  (6).  But  any  facts  disclosed 
by  an  extorted  confession,  and  afterwards  ascertained  to  be  true, 
may  be  given  in  evidence,  though  they  were  obtained  by  means 
which  render  the  confession  itself  inadmissible ;  because  they  rest 
upon  their  own  foundation ;  they  are  unaltered  in  their  com- 
plexion by  the  hopes  or  fears  of  the  prisoner;  and  justice,  which 
cannot  suffer  by  their  being  proved,  would  frequently  be  defeated 
by  their  rejection  (c).  But,  even  then,  the  facts  must  be,  of 
themselves,  sufficient  to  warrant  the  conviction,  and  cannot,  for 
that  purpose,  be  connected  with  any  other  part  of  the  confession, 
than  that  by  means  of  which  they  were  discovered  (d).  So  that 
if  a  prisoner  be  improperly  induced  to  acknovvledge  that  he  has 
stolen  certain  property,  and,  at  the  same  time,  discloses  the  place 
in  which  he  has  concealed  it,  the  circumstance  that  the  goods  were 
found  may  be  given  in  evidence,  and  that  the  defendant  pointed 
out  the  place  in  which  they  were  hidden,  but  his  acknowledg- 
ment that  he  had  previously  stolen  them  must  be  altogether 
rejected  (e). 

We  have  seen  that  the  statutes  1  &  2  Ph.  &  M.  c.  13,  and 
2&3  Ph.  8c  M.  c.  10,  require  justices  of  the  peace,  before  they 
bail  or  commit  the  prisoner,  to  take  his  examiaation,  and  that  of 
those  that  bring  him  (/).  If,  on  this  occasion,  he  freely  confess, 
the  writing  may  be  given  in  evidence  against  him  (g).  We  have  [  573  ] 
seen,  that  in  this  case  it  ought  to  be  reduced  into  writing,  and  that 
it  is  advisable  to  have  it  signed  by  the  prisoner  (/^).     And  where  a 


(a)  6  St.  Tr.  831.  ed.  108.    Russ.  &  Ry.  C.  C.  492. 

(6)  Ex  Relat.  Mr.  Stafford.  (/)  Ante,  74,  5,  to  89,  as  to 

(c)  1  Leach,   386.    263.   265.  Examination. 

2  East,  P.  C.  658.     Hawk.  b.  2.  (g)  3  St.  Tr.  13.  151.     1    St. 

c.  46.  s.  38.  40.    Dick.  Sess.  '212.  Tr.  89.  180.  964.      i  Hale,  304. 

1  Phil,  on  Evid.  6tk  edit.  104.  Hawk.  b.  2.  c.  46.  s.  31.     Bac. 

(d)  1  Leach,   265.      2  East,  A br.  Evidence,  L.    Williams,  J. 
P.  C.  658.  Evidence,  V. 

(.' )  1  Leach,  265,  n.  a.   2  East,  (/*)  Ante,  86.     4  E^p.  N.  P. 

P.  C.  658.     1  Phil,  on  Evid.  6th  C.  172. 

NN2 
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Confession,  prisoner,  after  liis  examination  had  been  taken  down  in  writing, 
refused  to  sign  it,  and  did  not  say  it  was  true,  the  evidence  was 
rejected  (u).  And,  as  it  is  always  presumed  that  the  magistrate 
has  performed  his  duty,  until  the  contrary  appears,  no  parol  evi- 
dence can  be  admitted  of  the  confession,  until  it  is  proved  not  to 
have  been  reduced  into  writing;  because  the  best  evidence  must, 
in  all  cases,  be  given,  which  it  is  possible  to  procure  (6).  But, 
after  it  has  been  shown  never  to  have  been  thus  authenticated,  it 
may  be  given  in  evidence,  or  if,  though  taken  down,  it  wants  the 
signature  of  the  prisoner  and  the  magistrate ;  for  it  would  be  ab- 
surd to  suppose  that  a  confession  is  rendered  less  authentic,  than 
if  it  had  been  made  before  a  private  individual,  by  being  made  in 
the  presence  of  a  magistrate,  and  upon  a  regular  and  formal  exa- 
mination (c).  And  it  has  been  holden,  that  the  minutes  of  the 
solicitor  for  the  prosecution,  taken  down  during  the  examination, 
may  be  read  in  evidence  against  him  {d).  It  is  certainly  improper 
to  take  the  declarations  of  the  party  accused  upon  oath(e);  and 
it  has  been  considered,  that  if  it  be  so  taken  it  cannot  be  re- 
ceived on  the  trial  (f) ;  for  though  the  admission  of  guilt  is  more 
solemn,  yet  it  is  considered  not  to  be  so  freely  made,  as  when 
the  party  is  unsworn  (g). 

VVlien  evidence         As  we  have  seen  that  the  evidence  is  to  be  confined   to  the 

as  to  character  •   ,.    •     •  •..  •       i        .1     .  ^i  ^  j  i  c 

is  admissible  for     po"its  ui  issue,  it  IS  clear  that  the  prosecutor  can  adduce  no  proor 

the  crown.  q{  j]jg  defendant's  general   character,   unless   that  it  is   tl)e  very 

[     574     ]      scope  of  the  charge  against  him  (A).     But  where  general  character 

is  put  in  issue,  facts  relating  to  it  may  be  admitted  (?).     To  this 

rule  there  is  an  exception,  in  the  case  of  an  indictment  against  an 


(a)  2  Stark,  483.  But  this 
would  not  apply  to  a  voluntary 
confession  by  a  prisoner  on  his 
examination,  2  Leach,  654  ;  4th 
edit.  559. 

{(j)  1  Leach,  202.309,  10,  11. 
Hawk.  b.  2.  c.  4G.  s.  43.  Bui. 
N.  P.  293.  Williams,  .1.  Evi- 
dence, V. 

(c)  2  Leach,  555.  637.  Hawk, 
b.  2.  c.  46.  s.  44. 

(</)  2  Leach,  639. 

(c)   Ante,   «G.      Hawk.   b.  2. 


c.  46.  s.  37.  Bui.  N.  P.  242. 
Williams,  J.  Evidence, V.  1  Phil. 
onEvid.  6lh  edit.  106. 

(/)  By  the  Editor  of  Hawkins. 
Hawk.  b.  2.  c.  46.  s.  17.  Ante, 
86. 

(g)  Ante,  86. 

(h)  Bui.  N.  P.  296.  Hawk. 
b.  2.  c.  46.  s.  206. 

(i)  Hawk.  b.  2.  c.  46.  s.  205. 
Bui.  N.  P.  296.  Peake  on 
Evid.  7. 
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individual  as  a  common  barretor,  where  it  is  necessary  to  give  him  CHARiVcxER. 
notice  of  the  particular  facts  which  the  prosecutor"  intends  to 
establish  (a).  And  the  reason  of  this  rule  is  said  to  be,  that  this 
kind  of  proceeding  is  usually  instituted  against  attornies,  who  are 
constantly  engaged  in  the  lawful  management  of  suits ;  and  it 
might  be  very  difficult  to  show  tlie  distinction  between  that  con- 
duct, and  the  encouragement  of  legal  disputation  :  so  that  it  is 
necessary  for  the  defendant  to  know  what  circumstances  in  parti- 
cular it  is  intended  to  object  against  him,  that  he  may  be  prepared 
to  show  they  arose  in  the  honorable  and  legitimate  exercise  of  his 
profession  (b).  And  though  the  veracity  of  a  witness  may  be  im- 
peached by  examination  into  his  general  character,  no  investigation 
can  be  allowed  into  any  particular  fact,  because  he  cannot  be  sup- 
posed to  be  ready  to  explain  the  one,  though  he  ought  always  to 
be  prepared  to  defend  the  other  (c).  And  it  is  a  general  rule, 
that  no  one  can  be  allowed  to  discredit  his  own  witness,  if  on  his 
examination  his  testimony  makes  against  him  (c?);  but  he  may 
call  other  evidence,  to  disprove  the  facts  which  are  thus  adverse 
to  the  side  it  is  his  aim  to  establish  (e). 

But  evidence  to  character  is  more  frequently  called  on  the 
behalf  of  the  defendant  (f),  and,  in  doubtful  cases,  will  often 
influence  the  jury  to  an  acquittal  (g).  And  even  where  the  de-  [  575  ] 
fendant  thus  opens  the  discussion,  the  prosecutor  can  ask  no 
questions  as  to  particular  facts,  but  must  confine  himself  simply 
to  general  reputation  and  character  (h). 


Having  thus  considered  the  degree  of  evidence  which  the  pro-  Descriptions 
secutor  must  adduce,  and  the  kind  he  is  at  liberty  to  bring  for- 
ward,  we  come    to   examine  the  two  descriptions,  or  modes  of 


(a)  Hawk.  b.  2.  c.  46.  s.  205.  Hastings'  Case  in  the  House  of 

Bui.   N,  P.   29G.      Peake    on  Lords. 

Evid.  7.  (e)  Hawk.  b.  2.  c.  46.  s.  209. 

(6)   Bui.  N.  P.  296.     Peake  (/)  6  St.  Tr.  832. 

on  Evid.  7.  (^)  Peake  on  Evid. 7, 8.  iPhil. 

(c)  Bui.  N.  P.   296.     Hawk,  on  Evid.  6th  edit.  165. 

b.  2.   c.  46.  s.  207.     1  Phil,  on  {h)  Hawk.  b.  2.  c.  46.  s.  200. 

Evid.  6th  edit.  276.  Bui.  N.  P.  296. 

(t/)  Hawk,  b,  2.  c.  46.  s.  208. 


575 


CHAPTER.  XIV. 


1.  Writteu 
evidence. 


•proof,  into  which  all  legitimate  evidence  is  divided.  These  con- 
sist either  of  written  documents  or  papers,  or  of  the  verbal  evi- 
dence of  witnesses,  given  in  open  court,  in  the  presence  of  the 
prisoner  (a). 

The  descriptions  of  documentary  evidence  are  so  extremely 
numerous,  that  it  will  be  possible  only  to  notice  the  most  im- 
portant. These  are,  public  documents  or  records — private  papers 
in  the  hand-writing  of  the  party,  or  others — and  depositions  duly 
taken  before  a  magistrate. 


1.  Public 
documeuts. 


Public  acts  of  parliament  will  always  sufficiently  prove  them- 
selves, and  the  production   of  the  printed  book  of  statutes  will 
suffice ;  but  private  acts  must  be  examined  with  the  roll  before 
they  can  be  given  in  evidence  {h).     And  by  the  41  Geo.  3.  U.  K. 
c.  90.  s.  9,  the  statutes  of  England  and  of  Great  Britain,  printed 
and  published  by  the  king's  printer,  are  to  be  received  as  conclu- 
sive evidence  of  the  several  statutes,  in  the  courts  of  either  king- 
dom.    The  preamble  of  an  act  of  parliament  is  evidence  of  all 
it  recites  (c).     Proclamations,    addresses,  and  articles  of  war,  as 
printed  by  the  king's  printer,  are  considered  as  sufficiently  authen- 
ticated by  their  mere   production  {d);  and  a  recital  in  a  procla- 
mation is  evidence  of  the  fact  recited  (e).     And  the  gazette,  if 
produced,  is  sufficient  to  prove  any  acts  of  state  which  it  con- 
tains if),    but   not   any  thing  which    merely  respects   an    indivi- 
dual (g).     The  journals    of   the  House    of    Lords   have   always 
been  admitted  as  evidence  of  their  proceedings,  even  in  criminal 
cases  (h),  and   the  journals  of  the  House  of  Commons  are  also 
admissible   for  the   same   purpose  ;    but  this  was   once   doubted, 
because  they  are  not  records  («).     An  unstamped  copy  of  the  mi- 


(a)  As  to  the  species  of  evi- 
dence, sec  1  Leach,  501. 

(b)  IJul.  N.  P.  225.  Burn,  J. 
Evidence,  IF.    Dick.  Sess.  213. 

(c)  4  M.  «Sr  S.  532. 

{d)  2  Leach,  593.  1  Lord 
Raym.  282.  5  T.  R.  446.  4  M. 
&S.532.  Stark,  on Evid.  part  ii. 
1C2  to  \m.  Burn,  .1.  Evidence, 
IL  Dick.  Sess.  213;  but  see 
2  Campb.  44. 


(e)  4  M.  &  S.  546. 
(/)  2  Leach,  5D3.  5  T.  R.  436. 
Burn,  J.   Evidence,  H.     Dick. 
Sess.  213.     8  Price,  89. 

(g)  Id.  ibid.  1  Phil,  on  Evid. 
387,  388.  5  Esp.  233.  Vide 
1  Stark.  N.  P.  186.  Peake'sRep. 
155.     1  Esp.  371.  S.  C. 

(h)  Cowp.  17. 

{i)   hi 
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hutes  of  the  reversal  of  a  judgment  in  the  House  of  Lords,  with-  Public 
out  more  of  the  proceedings,  is  evidence  of  the  reversal  (a) ;  but, 
upon  an  indictment  for  perjury,  a  resolution  of  the  House  of 
Commons,  of  the  existence  of  a  popish  plot,  was  rejected  as 
evidence  (jb).  Upon  the  same  principle,  the  returns  and  muster 
books  of  the  navy  ojffice  are  evidence  of  the  death  of  a  party  who 
is  so  returned  (c),  though  his  identity  must  be  established  by  other 
■testimony  {d).  Corporation  books,  proved  to  have  been  regu- 
larly kept,  are  evidence,  though  not  kept  by  the  proper  officer  (e). 
So  are  heralds'  books,  and  the  minutes  of  a  visitation  {f)>  So 
the  daily  book  of  a  public  prison  is  sufficient  to  show  the  time  of 
a  prisoner's  discharge,  though  not  the  cause  of  his  commit- 
ment (g) ;  or  the  log-book  of  a  man  of  war,  to  prove  when 
another  ship  became  part  of  her  convoy  {h). 

Records  of  his  majesty's  courts  are,  in  all  cases,  sufficient  evi- 
dence ;  and  the  rolls  of  courts,  which  are  not  of  record,  when 
they  respect  the  interests  of  the  public  (i).  But  as  these  are  the 
property  of  all  who  may  have  occasion  to  refer  to  them,  and  there- 
fore cannot  be  removed,  examined  copies  of  them  may  be  pro- 
duced, and  proved  by  witnesses  {k).  If  the  perjury  was  on  a 
former  trial,  the  record  of  the  prior  proceedings  must  be  made  up, 


(a)  Cowp.  17.  as  to  ancient  surveys,  see  Stark. 

(b)  4  St.  Tr.  39 ;  and  see  9  id.  on  Evid.  part  i.  167  to  172  ;  as 
259.     5  T.  R.  465.  to   public   licences,  grants,   and 

(c)  1  Leach,  20.  Bui.  JST.  P.  certificates,  id.  172  to  174  ;  jxib- 
249.  Burn,  J.  Evidence,  II,  lie  registers  of  a  parish,  id.  174 
Peake  onEvid.  79.     Dick.  Sess.  to   176;  parish  books,  id.  176; 

213.  5  Esp.  117.  bcdks  of  public  ofifices,  id.  177,  8  ; 
(rf)  3  Esp.  Rep.  190.    Burn,  J.  ships''  registers,  id.  179;   public 

Evidence,  II.     Dick.  Sess.  213,  histories  and  chronicles,  id.  180, 

21 4.  Peake  on  Evid.  79.  181 ;  court-rolls,  id.  296,  7  ;  books 
(e)  1  Stra.  93.     1  Leach,  393,  of  public   companies,    id.    299; 

n.  a.   See  3  B.  &  A.  142.   Stark,  corporation  books,  id.  298,  9. 

on  Evid.  part  i.  298,  9.  (^•)  10  Co.  Rep.  92.     Burn,  J. 

(/)  1  Stra.  192.  401.   I  Leaob,  Evidence,  II.     Dick.  Sess.  214. 

393,  n.  a.  Stark,  on  Evid.  part  ii.  Russ,  &  Ry.  C.  C.  526.     As  to 

179.  evidence  of  records  and  judicial 

(g)   1  Leach,  392.     3  Bos.  &  authorities  in  general,  see  Stark. 

Pui.188.  Burn,  J.  Evidence,  IL  on  Evid.  part  ii.  181  to  296. 

-Peake  on  Evid.  79.  (k)  10  Co.  Rep.  92.  Cowp.  17. 

,    (/t)  1  Esp.  Rep.  427.     Peake  Burn,  J.   Evidence,  II.    1  Phil. 

on  Evid.  79.     And  for  evidence  on  Evid.  6tb  edit.  366. 
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Public  and  an  office  copy  proved ;  and  the  minutes  of  the  former  trial 

will  not  be  admissible  in  evidence  (a).  And  on  a  prosecution  for 
perjury  in  an  affidavit,  or  in  forgery,  the  original  must  be  pro- 
duced, and  not  an  office  copy  (b),  and  the  hand-writing  proved  ; 
from  which  evidence,  and  proof  that  the  jurat  was  properly  at- 
tested, identity  will  be  inferred  (c).  The  books  of  sessions  are 
considered  as  public  books,  which  every  one  has  a  right  to  inspect, 
and  the  defendant  may  have  a  rule  to  inspect  the  books  and  re- 
[  577  ]  cords  of  the  court  where  the  indictment  was  preferred,  and  from 
which  it  was  removed  by  certiorari  into  the  King's  Bench  {d). 
And  it  should  seem  that  a  justice  of  the  peace  may,  by  rule  of 
court,  be  compelled  to  produce  on  the  trial,  and  give  a  copy  of 
the  original  information  and  proceedings  before  him  (e).  But  a 
court  of  equity  will  not  make  an  order  in  support  of  an  indict- 
ment against  a  bankrupt  for  not  surrendering  in  due  time,  that  the 
clerk  of  the  commission  attend  at  the  Old  Bailey  with  the  pro- 
ceedings, the  creditors  not  concurring  in  the  prosecution  (y). 
The  records,  thus  authenticated,  are  conclusive  against  those  who 
are  parties  to  them ;  and  therefore  a  conviction  of  a  parish  for  not 
repairing,  is  for  ever  after  evidence  of  their  liability  to  repair  (g). 
But  they  will  not  be  conclusive  against  any  other  persons ;  and, 
therefore,  an  accessary  may  dispute  the  guilt  of  his  principal, 
notwithstanding  the  record  of  his  conviction  (h). 

2.  Private  docu-      When  deeds  or  papers,  which  it  is  material  to  obtain  on  the 
and'  suTpcena*^'*'  ^"^'j  ^""^  "^  ^^^  hands  of  a  third  person,  the  proper  course  to  ob- 

and  notice  to  pro- tail,   them  is   by  serving  him  with  a  subpoena  duces  tecum,    re- 
duce same.  jo  r 

quiring    him    to  appear  and    produce    them  (i).     A  witness  thus 

(«)  G  Mod.  168.  ceedings,  is  subsequently  made 

(6)  3  Campb.  401.     1  Sch.  &:  up,  is  not  itself  a  record,  so  as 

Lef.  232.     1  Stra.   12G.     1  Ry.  to  be  admissible  in  evidence,  as 

&  Mo.  C.  N.  P.  IGO.  a  proof  of  the  fact  there  stated, 

(c)  1  Leach,  50.     As  to   evi-  1  Ry.  (^- Mo.  Hep.  171. 

dence    in     perjury,     see     post,  (e)  1  Stra.  12G.     Rarnes,  468. 

vol.  ii.  312,  et  see/.  Tidd,  8th  edit.  647. 

(d)  1  VVils.  240.     1  Rla.  Rep.         (/)  1  Atk.  221. 

39.     Tidd,  8th  edit.  646,  7.  852.  (g)  Peake,  N.  P.  219. 

But  it  seems  a  minute  book,  in         (/t)  1  Leach,  288.    Dick.Sess. 

whicli  an  entry  of  the  proceed-  214,  15. 

ings  at  sessions    is    made,  and  (^)  1  Phil,  on  Evid.  6th  edit. 

from  wliich  book  the  roll,  con-  421.     See  form,  post,  last  vol. 

taining  the  record  of  such  pro- 
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subpoenaed  is  bound  to  attend,  though  it  may  be  a  question  for  Private 
the  consideration  of  the  judge  whether  he  ought  to  produce  the 
documents  to  which  the  process  refers ;  and,  in  case  of  disobe- 
dience, he  will  be  Hable  to  an  attachment,  or  an  action  for  da- 
mages (a).  But  if  the  paper  would  subject  him,  or,  in  case  of 
an  attorney,  his  client,  who  entrusted  him  with  the  document, 
to  any  criminal  prosecution,  the  court  will  not  compel  him  to 
produce  it  (b). 

When  the  papers  are  in  the  hands  of  the  defendant  himself,  or  [  573  ] 
his  attorney,  he  cannot  be  compelled  to  bring  them  forward,  or 
furnish  evidence  against  himself,  even  though  he  should  hold  it 
in  his  hands  in  court;  for  nemo  tenetur  seipsum  accusare  (c). 
Therefore,  in  a  criminal  information  or  indictment,  or  action  for 
penalties,  a  rule  cannot  be  obtained  to  inspect  corporation  books, 
or  the  statutes  and  archives  of  the  university  of  Oxford,  in  order 
to  afford  evidence  against  a  member  (c?) ;  and  it  is  an  established 
rule,  that  a  bill  for  discovery  is  not  sustainable  in  equity,  if  it  call 
upon  a  party  to  disclose  facts  tending  to  criminate  him,  or  in  case 
of  a  married  woman,  her  husband  (e) ;  and,  therefore,  where  a 
bureau  was  delivered  for  the  purpose  of  repairs,  to  a  person  who 
discovered  money  in  a  secret  drawer,  which  he  converted  to  his 
own  use,  as  this  amounted  to  a  felony,  a  bill  against  the  party  for 
a  discovery  of  the  facts  was  held  demurrable  (f) ;  and  the  de- 
fendant's adoption  of  this  demurrer  affords  no  legal  inference  of 
the  truth  of  the  fact  charged  in  the  bill  (g).  In  case  the  de- 
fendant is  thus  in  possession  of  evidence,  which  it  is  supposed  will 


,     (a)  9  East,  473.  1  Phil,  on  Ev.  a  manor  was  indicted  for  a  nui- 

Cth  ed.  8.     3  Burr.  1687,  post.  sance,  in  not  repairing  the  bank. 

(6)  1  Phil.  onEv.  6th  ed.  418.  of  a  river,  the  court  would  not 

3  Burr.  1687.     9  East,  485.  compel  him  to  allow  the  prose- 

(c)  Id.  ibid.  4  Burr.  2489.  cutor,  even  though  he  was  tenant 
1  Leach,  299,  300,  n,  a.  2  T.  R.  of  the  manor,  to  inspect  the 
201.  Loft,  321.  1  Wils.  239.  court-rolls,  for  the  purpose  of 
1  Bla.  Rep.  37.  39.  351.  2  Ld.  obtaining  evidence  in  support  of 
Rayra.  927.     9  East,  485.  the  prosecution. 

(d)  1  Wils.  239.  1  Bla.  Rep.  (e)  8  Ves.  405.  11  Ves.  525, 
37.    45.    351.      2   Stra.    1005.  16  Ves.  59. 

1  T.  R.  689,  n.  c.     3  T.  R.  142.  (  f)  8  Ves.  405.         , 

Tidd,  8th  edit.  648.  852 ;  and  in  (}/)   16  Ves.  59.  64. 
5  B.  &  A.  202,  where  a  lord  of 
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Private        be  favorable  to  the  prosecution,  he  should  be  served  with  a  notice 
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to  produce  them,  in  order  to  enable   the  prosecutor  to  give  parol 
notice  of  their  contents  (a).     For,  in  this  respect,  there  is  no  dif- 
ference between  civil  and  criminal  proceedings ;  for,  as  the  same 
reason  exists  in  both,  the  same  course  may  be  adopted  {b).     And, 
according  to  the  same  analogy,  it  is   sufficient   that   the   notice 
should  be  served  on   the  agent  or.  attorney  of  the  prisoner  (c). 
Therefore,  on  an  information  for  composing  and  publishing  a  libel 
[     579     ]      in  a  newspaper,  notice  must  be  given  to  the  defendant  to   produce 
the  original  manuscript,  the  printer  having  returned  it  to  him  {d). 
The  object  of  this  proceeding  is  not  to  raise  any  presumption  of 
criminality  against  the  defendant,  in  case  he  does  not  produce  the 
document  (e).     But  in  order  to  entitle  the  prosecutor,  if  the  de- 
fendant declines  to  produce  the  paper,  to  give   the  next  best  evi- 
dence of  its  contents  of  which  the  case  will  allow ;  and,  therefore, 
on  proof  of  regular  service  of  ihe  notice,  he  may  either  read  an 
examined   copy,   or   supply  the   defect   by  the   testimony  of  wit- 
nesses (J).     Jt  is  not,  however,  necessary  to  give  this  notice  in 
cases  where,   from   the  very  nature   of  the  prosecution,  the  de- 
fendant is  charged  with  the  possession  of  the  particular  instru- 
ment ;  as  in  an  indictment  for  stealing  a   bill  of  exchange,  parol 
evidence    may  be   given   of   its   contents,  without  any  notice   to 
produce  the  original  (g) ;  so  we  have  seen,   that  is  not  necessary 
where    the   defendant    has    swallowed    the  note  alleged   to  be  a 
forgery  (A);  and  where  a  prisoner,  accused   of  high  treason,  had 
shown  to  a  witness  the   paper  containing   the  treasonable   matter 
charged   in  the  indictment,   his  evidence    respecting  its  contents 
was  admitted  (i). 

When  a  deed  is  brought  forward  in  evidence,  unless  it  is  up- 
wards of  thirty  years  old,  its  execution  must  be  proved  by  one  of 


(a)  2  T.  R.  201,  2.     Pcake's  300.     I  Phil,  on  Evid.  Gth  edit. 

Rep.  73.  441,  2. 

(/>)2T.  R.202.    14  East,  276.  (fj)    1   Leach,    294.      2   East, 

1  Leach,  2i>7.  300.  P.  "C.  075.     1  Phil,  on  Evid.  Gth 

(c)  2  T.  II.  203.     3  T.  R.  306.  edit.  441,  2. 

1  Phil,  on  Lvid.  Gth  edit.  3.  (h)  14  East,  276.     Ante,  567. 

{(l)  Pcake's  Uep.  75.  {i)    6  St.  Tr.  221).     1  Lcacb, 

(c)  16  V'es.  59.  64.  300,  iu  uotis. 

(/)2T.  R.201,2,3.   1  Leach, 
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tlie  subscribing  witnesses  (a) ;  but  where  there  was  no  subscribing  Private 
witness,  or  he  cannot  be  found,  or  denies  any  knowledge  of  the 
transaction  (b),  or  at  the  time  was  under  some  legal  disability  to 
give  evidence  (c),  or  has  since  become  so  (c?),  or  where  the  name 
of  a  fictitious  person  was  inserted  (e),  the  execution  may  be 
proved  by  other  evidence.  This  may  be  either  by  a  party  actu- 
ally present  {/) ;  by  the  admission  of  the  party  indicted  ;  or  by  [  580  ] 
proof  that  the  signature  is  in  the  hand-writing  of  the  party  by 
M'hom  it  professes  to  have  been  written  (g). 

The  last  species  of  evidence  is  applicable  to  so  many  cases, 
especially  those  of  forgery,  that  it  is  important  to  notice  the  kind 
of  proof  by  which  hand-writing  is  either  to  be  disproved  or  esta- 
blished {h).  Undoubtedly,  in  such  a  case,  the  best  evidence 
which  can  be  given  is  that  of  a  person  who  actually  saw  the 
papers  written  ;  and,  therefore,  this  ought  to  be  procured,  when- 
ever it  is  actually  in  existence.  But  when  this  is  not  the  case, 
evidence  of  a  person  acquainted  with  the  hand-writing  of  the 
party  may  be  received,  to  establish  or  to  overthrow  the  identity  of 
that  produced  in  evidence  (i).  The  belief  of  those  persons,  how- 
ever, who  are  svvorn  on  such  an  occasion,  must  rest  on  some  intel- 
ligible foundation ;  as  either  having  actually  seen  the  party  write, 
or  having  received  letters  from  him,  which  bear  his  signature  (k). 
And  the  latter  may,  indeed,  frequently  be  more  powerful  than  the 
former ;  for  the  mere  circumstance  of  having  seen  the  party  write, 
perhaps  at  a  considerable  distance  of  time,  cannot  bring  so  strong 
a  conviction  to  the  mind,  as  the  habit  of  receiving  and  answering 
letters,  which   may  amount  to  a   moral   certainty  of   the  identity 

(a)  1  Leach,  175.    Astoproof  Evid.  partiv.651  to  658.   1  Phil, 

by  subscribing  witness  in  gene-  on  Evid.  6th  edit.  465  to  472. 

ral,  see  Stark,  on  Evid.  part  ii.  {i)    4  St.  Tr.  453.     6  St.  Tr. 

337  to  343.  69,  279.     1  Burr.  642.     4  Bla. 

(6)  Peake,  N.  P.  146.     3Esp.  Com.    358.      Bui.   N.  P.    236. 

Rep.  173.     2  Campb.  635.  Williams,  J.  Evidence,  V.  Stark. 

(c)   Phil,  on  Evid.  238.  on  Evid.  part  iv.  651.     Peake, 

(c/)  5  T.  11.  371.  on  Evid.  102,  3. 

•     (e)  Peake,  N.  P.  23.  {k)  1  Bla.  Rep.  384.     4  Esp. 

(/)  Com.  Dig.  Evidence,  B.  37.    Peake,  on  Evid.  102,  A  pp. 

(f/)  Peake,  N.  P.  146.     Phil.  XXT.    Fitzg.  195.   Williams,  J. 

on  Evid.  238.  Evidence,  V.     Stark,  on  Evid. 

(A)  As  to  proof  of  hand-writ-  part  iv.  651. 
ing   iu   general,   ace    Stark,   on 
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Private  both  of  the  person  and  the  signature.  But  it  may  be  collected, 
from  the  reversal  of  the  attainder  in  the  case  of  Algernon  Sydney, 
that  the  evidence  of  a  person  who  has  merely  occasionally  seen 
the  supposed  writing  of  the  party,  in  indorsements  upon  bills, 
will  not  now  be  admitted  in  evidence  (a).  And  it  is  to  be  ob- 
served, that  the  witness,  in  giving  his  opinion  as  to  the  identity  of 
[581  ]  the  hand-writing,  ought  to  speak  solely  from  the  impression  which 
the  similarity  makes  upon  his  mind ;  and,  therefore,  where  a  wit- 
ness on  such  an  occasion,  states  as  a  ground  of  his  belief  that  the 
defendant  has  forged  other  deeds,  that  evidence  cannot  be  ad- 
milted  (h) ;  and  where,  on  the  other  hand,  he  thinks  the  writing 
like  the  prisoner's  but  declines  a  positive  opinion,  because  he  does 
not  believe  him  capable  of  the  crime  intended  to  be  proved 
against  him,  the  former  impression  will  be  received  in  evidence, 
and  is  not  to  be  rejected  on  account  of  the  latter  (c). 

Considerable  doubt  seems  to  have  existed  respecting  the 
admissibility  of  a  mere  comparison  of  liand-writivg,  where  no 
witness  has  seen  the  party  write,  or  has  received  letters  authen- 
ticated with  his  signature  {d).  From  the  reversal  of  the  attainder 
of  Algernon  Sydney,  this  kind  of  proof  seems  to  be  altogether 
illegal  (e).  But  it  is  difficult  to  conceive  why  papers,  the  au- 
thenticity of  which  is  questionable,  should  not  be  compared  with 
others  that  are  admitted  to  be  genuine ;  unless  it  be  urged,  that 
the  inference  must  be  deduced  from  a  general  character,  and  not 
from  particular  instances,  which  may  be  artfully  selected,  or 
viewed  through  the  medium  of  other  circumstances  which  may 
produce  a  fanciful  resemblance.  The  courts  have,  therefore, 
suffered  the  introduction  of  evidence,  arising  from  long  acquaint- 
ance with  the  writing  of  the  party,  though  not  from  actual  cor- 
respondence, when  the  witness  fornis  his  judgment  from  authentic 
documents,  and  when  from  the  antiquity  of  the  writing,  it  is 
impossible  to  procure  any  more  certain  testimony.     Thus  where. 


(a)  3  St.  Tr.  802.     Phil,  on  {d)  See  Stark,  on  Ev.  part  iv. 

Evid.  240.    8  Harg.  St.  Tr,  471.  054  to  C58. 

(/>)  Peake  on  Evid.   103,  n.  c.  (e)     8   Harg.    St.    Tr.     471. 

Pcake,  N .  P.  142.  6  Harg.  St.  Tr.  277.  279.    4  Bla. 

(r)  Peake  on  Evid.  Appendix,  Com.  358.     Hawk.  b.  2.   c.  40. 

XXII.  s.  52. 
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in  order  to  establish  a  modus,  it  is  necessary  to  prove  the  writing        Private 
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of  a  parson  who  is  deceased,  m  his  book,  the  evidence  ot  one  who 
has  examined  the  parish  registers,  in  which  his  name  is  frequently 
written,   has   been  allowed   to  prove   the   identity  of  the  signa- 
ture (a) ;  and  there  is  no  difference  in  this  respect  between  civil      [     582     ] 
and  criminal  proceedings  (b).     It  is  now,  however,  clear,  that  the 
evidence  of  a  third  person  to  prove,  merely  from  his  own  skill  and 
practice,  that  the  same  individual  wrote  two  distinct  papers,  ought 
to  be  rejected  (c).     Nor  will  such  witness  be  rendered  competent, 
by  having  seen  the  party  write  since  the   commencement  of  the 
prosecution,  if  called  to  give  evidence  in  his  favor  (d).     But  it 
has  been  holden,  that  a  person  employed  to  detect  forgeries  may 
be  called  to  state,  whether  in  his  opinion,  the  hand  produced  in 
court  is  a  natural  or  a  disguised  mode  of  writing,  though  not  to 
draw  any  inference  respecting  the  identity  of  the  party  by  whom 
it  was  written  (e). 

With  respect  to  the  cases  in  which  particular  documents,  when 
produced,  will  be  evidence,  we  may  observe,  that  whenever  an 
instrument  is  the  very  subject  of  the  prosecution,  it  cannot,  except 
in  the  instance  of  forgery,  be  given  in  evidence,  unless  it  be  pro- 
perly stamped,  according  to  the  provisions  of  the  legislature; 
because  the  paper  is  not  valid  to  the  end  which  it  purposes,  and 
the  stamp  acts  prohibit  the  offering  it  in  evidence  (J").  Thus,  to 
support  an  indictment  on  43  Geo.  3.  c.  58.  s.  1,  for  feloniously 
getting  fire  to  a  house,  with  intent  to  defraud  the  insurers,  an  un- 
stamped memorandum,  indorsed  on  a  stamped  policy,  effected  by 
deed,  is  not  admissible  in  evidence  (g).  And  it  has  been  holden, 
that  on  a  prosecution  founded  on  the  7  Geo.  3.  c.  50.  s.  1,  which 


(a)  Bui.  N.  P.  236.     Peake  (e)    4   Esp.    Rep.    117,    145. 

on  Evid.104.    4T.  R.  497;  and  4  T.  R.  497,   scd  qnccre.      See 

1  Ry.  &  Mo.  C.N.P.  141.  5  B.  &  A.  330.     I  Dow.  &  Ry. 

(6)  4  Esp.  Rep.  144.  117.  1G5.  S.  C.     At  all  events,  such 

(c)  1  Esp.  Rep.   14.     4  Esp.  evidence  would  be   entitled  to 

Rep.  144.  117.     Peake  on  Evid.  little  weight. 

App.  XL.    1  Phil,  on  Evid.  6th  (/)  1  Taunt.  95.   Peake,  N.  P. 

edit.    471.      Peake,   N.  P.   40.  167.     2  Leach,  1007. 

Hawk.    b.  2.    c.  46.    s.  53,    ace.  {g)  1   Taunt.   95.      2  Leach, 

4  T.  R.  497.      Bui.  N.  P.  236.  1007.     Russ.  &  Ry.  C.  C.  138. 

Williams,  J.  Evidence,V.  contra.  S.  C. 

(rf)  Peake,  N.  P.  15. 
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Private        makes  it  a  capital  offence  for  any  person  employed  in  receiving 
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letters,  to  secrete  any  letter  contanimg  a  bank  note,  or  any  war- 
rant or  draft  for  the  payment  of  money,  it  is  not  competent  to  the 
[     583     ]     prosecutor  to  give  in  evidence  an  instrument  on  unstamped  paper, 
where    the  stamping  was   necessary  to   render   it  valid  {a).     And 
where  a  clerk,  on  receiving  money  on  his  master's  account,  gave  to 
the  debtor  a  receipt  on  plain  paper,  a  stamp  being  necessary,  it 
was  held  that  this  receipt  was  not  evidence  against  the  prisoner,  on 
an  indictment  for  embezzling  the  money  so  received  (6).    But  such 
a  writing  may  be  produced  for  collateral  purposes  (c).     Or  where 
the  act,  requiring  the  stamp,  does  not  expressly  prohibit  the  read- 
ing the  instrument  in  evidence  ;  and  therefore,  if  the  prisoner  be 
indicted  for  stealing  a   letter  in  which   it  was   folded,  it  may  be 
brought  forward  to  fix  him  with  having  purloined  the  letter  (d)  -, 
and,  in  an  information  for  a  libel  in  one  newspaper,  a  copy  of 
another  newspaper,  though  unstamped,  may  be  read  in  evidence, 
to  show  the  intent  and   malice  of  the   defendant  (e).     And  this 
rule,  respecting  the  necessity  of  a  proper  stamp,  seems  to  have 
been  denied  in  cases  of  forgery ;  for  it  has  been  repeatedly  de- 
cided, that  a  fictitious  instrument  may  be  given  in  evidence,  which 
tlie  prisoner  intended  to  pass  for  a  valid  one,  though  no  stamp  has 
been  affixed,  of  a  legal  denomination  or  value  (/).     But,  on  the 
other  hand,  it  has  been  solemnly  resolved,  that  a  defendant  cannot 
be  convicted  of  stealing  exchequer  bills,  as  such,  when  the  instru- 
ments taken,  though  apparently  good,  were  invalid  from  an  infor- 
mality in  issuing  them  (g).     The  reason  of  this  distinction  seems 
probably  to  be,  that,  in  case  of  stealing,  the  instrument  is  averred 
to  be  that  which  it  professes,  and,  if  it  turn  out  to  be  something 
different,  the  indictment  will  not  be  supported  ;  but,  where  for- 
gery is  imputed,  the  writing  is  treated  as  fictitious  on  the  face  of 


(a)  3  B.  &  P.  311.    2  Leach,  P.  C.  Add.  XVII.     2  Leach, 

900.  904.     1  East,  P.O.  Add.  900.1013,  n.  a.     Phil,  oa  Evid. 

XVIL     Russ.  &  lly.  C.  C.  31.  274. 

S  C  (<')  Peake,  N.  P.  75. 

'(b)  3  Stark.  G7.  (/)  1  Leach,  257.  258.  notis. 

(c)  3  B.  .^  P.  310.     Phil,  on  2  Leach,    703.    1010.      2  Li.  =  t, 

EviU.  272.  274.     3  Campb.  454.  P.  C.  955,  G.    1  Taunt.  99.  100. 

loEast,  449.455.  Peake's  Rep.  1  Phil,  on  Evid.  Gth  edit.  500.. 

75.     1  Taunt.  101.  1  New.  Rep.  5. 

(</)  3  B.  &  P.  31G.     1  East,  (g)  2  Leach,  954. 
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the  proceedings,  and  the  averments  are  sustained,  if,  on  the  face        Pbivate 
of  it,  it  purports  to  be  a  valuable  instrument  (a).     In   the   former 
case,  but  little  mischief  can  arise  to   public  justice,  while  a  pro- 
tection is  afforded  to  the  revenue  ;  but,  in  the  latter,  where  the 
prisoner  has  to  frame  the  paper  on  which  he  may  be  convicted,      [     584     ] 
nothing  could  be  more   dangerous  than   to  allow  him   to  escape 
from  the  punishment  of  defrauding  individuals,  merely  because,  at 
the  same  time,  he  had  contrived  to  defraud  the  public.     It  must 
be  observed,  however,  that,  in  the  before-mentioned  case  of  the 
King  V.  Gillson  (b),  five  of  the  eleven  judges  were  of  opinion, 
that  the  unstamped  policy  was  admissible  in  evidence  in  support 
of  the  indictment,  for   feloniously  burning  the  house,  with  intent 
to  defraud  the  insurers ;  and  that,  according   to  the  judgment  of 
the  court  in  Reculisl's  case  (c),  the  regulations  in  the  stamp  acts 
were  meant  only  to  prevent  the  instrument  from  being  admissible 
in  evidence  for  any  civil  purpose,  and  not  to  affect  the  administra- 
tion of  the  criminal  law ;  and,  therefore,  it  may  still  be  question- 
able whether,  in  any  criminal  case,  the  want  of  a  proper  stamp 
should  be  allowed  as  an  objection. 

Letters  and  papers  found  in  the  custody  of  a  person  indicted 
for  high  treason,  may  be  read  on  his  trial,  to  prove  any  overt  act 
of  rebellion,  though  not  laid  themselves  as  any  part  of  the  overt 
acts,  on  which  the  crown  intends  to  rely  {d).  And  letters  for- 
warded to  the  king's  enemies,  to  communicate  treasonable  informa- 
tion and  intercepted,  may  also  be  read  in  evidence  (e).  But  some 
evidence  must  first  be  given,  according  to  the  rules  we  have 
already  stated,  that  the  papers  brought  forward  in  court  are  in  the 
hand-writing  of  the  prisoner  (/).  And  letters  which,  though 
directed  to  the  defendant,  have  never  been  in  his  possession,  can- 
not be  admitted  in  evidence  against  him  (g).    Where  peijury  is 


(a)   1  New.  r^ep,  5.  (e)  1  Burr,  642.    Hawk.  b.  2. 

(/>)  1  Taunt.  102.    Ante,  582.  c.  46.  s.  56.     And  see  2  Stark. 

(c)  2  Lench,   705,  6,  7.     See  C.N.  P.  6th  edit.  500. 

also  I  P\v\.  on  Evid.  6tli  ed.  500.  (/)  1  Burr.  642.    Hawk.  b.  2. 

(fO  4  bt.  'l\:  440.  7.    6  St.  Tr.  c.  46.  s.  55. 

63.     J  Burr.  612.    Hawk.  b.  2.  (</)  1  Leach,  235.     2  Leach, 

c.  46.  s.  55.  820. 
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assigned  upon  an  answer  in  Chancery,  the  original  must  be  pro- 
duced, and  a  copy  will  not  be  sufficient  (a)  ;  but  it  will  suffice  to 
prove  the  hand-writing  of  the  defendant  and  of  the  master,  with- 
out any  further  evidence  of  the  oath  or  the  signature  (b).  And  in 
an  indictment  for  peijury  committed  upon  a  trial,  the  postea  is 
good  evidence  that  the  investigation  took  place,  in  order  to  intro- 
duce the  assignment  of  the  false  deposition  (c). 


3.  Depositions 
taken  before  a 
Magistrate. 


The  third  description  of  written  evidence,  consists  of  depo- 
sitions regularly  taken  before  a  magistrate.  We  have  already  seen 
in  what  way  these  examinations  ought  to  be  taken  and  certified,  by 
virtue  of  the  statutes  of  Philip  &  Mary  (d),  before  the  prisoner 
is  bailed  or  committed  (e) :  we  have  now,  therefore,  only  to 
inquire  in  what  cases  they  can  be  given  in  evidence.  It  seems 
that  the  statutes  which  authorize  the  justices  to  take  them,  extend 
only  to  cases  of  manslaughter  and  felony ;  and  therefore  they  are 
not  admissible  in  case  of  a  mere  misdemeanor,  or  for  publishing 
a  libel,  or  in  any  civil  action,  information,  or  appeal  (/*).  So  in 
cases  of  high  and  petit  treason,  the  examination  cannot  be  given 
in  evidence,  because  the  offence  is  not  within  the  jurisdiction  of 
the  justices,  and  is  not  named  in  the  acts  of  Philip  &  Mary  (g) ; 
and  by  the  common  law,  no  one  could  be  convicted  upon  such 
documentary  evidence  (/<).  But,  on  an  indictment  for  the  latter 
offence,  they  may  be  admitted  to  prove  the  defendant  guilty  of 
murder,  of  which,  we  have  seen,  he  may  be  convicted  (e). 


In  order  to  make  the  depositions  admissible  evidence,  in  cases 
where  the  magistrate  is  duly  authorized  to  take  them,  it  must  be 


(a)  1  Stra.  12G.  3  Campb. 
401.  1  Scho.  &  Lef.  232. 
Bui.  N.  P  293.  Hawk.  b.  2. 
c.  46. 

(b)  1  Leach,  50.  2  Burr.  1189. 
3  Mod.  116.  Hawk.  b.2.  c.4G. 
s.  58.     See  post,  vol.  ii.  312  a. 

(c)  1  Stra.  163.  Hawk.  b.  2. 
0.  46.  s.  57.     See  post,  vol.  iii. 

(rf)  1  &  2  Ph.  &  M.  c.  13.  s.  4. 
2&3  Pb.&M.  c.  10. 

(e)  Ante,  74  to  88.  See  ob- 
servations   on    this    species    of 


evidence,  1  Leach,  501. 

(/)5Mod.  163.  iSalk.  281. 
Comb.  358.  1  Ld.  Raym.  729. 
3  T.  R.  710.  722,  3.  Hawk, 
b.  2.  c.  46.  s.  19. 

{g)  2  Hale,  285,  6.  Post.  337. 
Hawk.    b.  2.   c.  46.    s.  16.  ace. 

1  Ld.  Raym.  407,  contra. 

(h)    Kel.    55.       1   Hale,    305. 

2  Hale,  52. 

(?)  1  Leach,  457.  Post.  104. 
337. 
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clearly  shown  that  the  witness  is  either  dead  (a),  unable  to  tra-  Depositions. 
vel  (b),  or  kept  away  by  the  defendant's  contrivance  (t),  or  that  he 
cannot  be  found  (d),  so  that  there  is  no  possibility  of  obtaining 
his  attendance.  They  must  also  have  been  duly  taken,  accord- 
ing to  the  requisitions  of  the  statute :  in  the  presence  of  the  de- 
fendant {e),  on  the  oath  of  the  accuser  and  witnesses  if),  and 
reduced  into  writing  (g) ;  in  which  case  they  will  be  admissible, 
although  the  witness  was  not  at  the  time  apprehensive  of  ap- 
proaching dissolution  (h).  And  where  the  testimony  of  a  person, 
under  apprehension  of  immediate  dissolution,  has  been  taken  by 
a  magistrate  in  the  absence  of  the  party  indicted,  though  it  cannot 
be  read  as  an  examination  under  the  statute,  it  may  be  received  as 
a  dying  declaration,  with  the  same  degree  of  authority  as  if  made 
to  a  private  individual  (^).  And  a  deposition  of  the  deceased  was 
held  admissible  in  a  case  of  murder,  although  taken  when  the 
prisoner  was  charged  with  anotlier  offence,  and  although  the 
greater  part  of  it  had  been  reduced  into  writing  during  his  ab- 
sence :  it  appearing  that  the  deceased  was  afterwards  resworn  in 
the  prisoner's  presence,  the  deposition  then  read  over,  and  stated 
by  the  deceased  to  be  correct,  and  the  prisoner  asked,  uhether  he 
had  any  questions  to  put  (A").  And  the  information  of  an  accom- 
plice, duly  taken,  may,  in  case  of  his  death,  be  read  in  evidence 
against  the  prisoner  (/),  though  it  will  not  be  conclusive,  unless 
corroborated  by  other    testimony  {m).     And   it   is   not    necessary 


(a)Ante,81.  1  Kel.  55.   1  Lev.  c.  164. 

180.     Salk.  281.     I  Hale,  335.  Uj)    1  Leach,  309.      But   see 

580.      2   Hale,   52.    120.    284.  1  Leach,  202,  if  evidence  to  the 

1  Leach,  12.  2  Leach,  854.  contrary  be  given.  A  written 
Kawk.  b.  2.  c.  46.  s.  15.  ]>ul.  examiuation  before  a  magistrate 
N.  P.  242.  Williams,  J.  E\i-  will  not  exclude  a  previous  pa- 
deace,  V.  rol  declaration  made  to  a  third 

(i)  Ante,  81.  Kel.  55.  2  Hale,  person,    and    not   reduced   into 

52.    284.      1    Hale,    305.    586.  writing.  Stark,  on  Evid.  part  iv. 

Hawk.  b.  2.  c.  46.   s.  15.     Wil-  51  ;  and  see  2  Leach,  559.  4  Esp. 

liams,  J.  Evidence,  V.  172. 

(c)  Ante,  81.     Kel.  55.    Post.  (A)  1  Leoch,  458. 

337.     Hawk.  b.  2.  c.  46.   s.  15.  (?)  1  Leach,  301.  503.    3  T.  K. 

Williams,  J.  Evidence,  V.  713. 

id)  Ante,  81 .    Bui.  N.  P.  239.  (/«)  Russ.  &  By.  C  C.  339. 

Hawk.  b.  2.  c.  46.  s.  18.  (/)  Ante,  82,  3.     1  Leach,  12. 

(e)  1  Leach,  502,  503,    n.  a.  Hawk.  b.  2.  c.46.  s.  25. 

2  Leach,  561.     5  Mod.  163.  (mj)  1  Leach,  12. 
(./■)    1  Hale,    586.      Dalt.    .T. 

Vol.  1.                                    O  O 
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Depositions,  that  the  depositions  should  be  signed  by  the  witness  (a).  Parol 
evidence  is  admissible  to  prove  matters  deposed  by  a  party  on  his 
examination  before  commissioners  of  bankrupt,  material  to  the 
inquiry,  such  matter  not  being  contained  in  the  written  exami- 
nation taken  by  the  commissioners  (6). 

By  the  1  &  2  Ph.  &  M.  c.  13.  s.  15,  the  coroner  is  required 
to  take  the  depositions  of  witnesses  on  an  inquisition  of  death, 
[  587  ]  and  certify  it,  together  with  the  proceedings,  to  the  judges  at  the 
assizes.  Under  this  provision  the  coroner  ought  to  take  evidence 
in  favor  of  the  party  accused,  as  well  as  against  him,  for  the  in- 
quiry is  not  so  much  like  the  deliberation  of  a  grand  jury  on  a 
bill  of  indictment,  as  an  inquest  of  office  to  ascertain  how  the 
deceased  came  to  receive  those  injuries  which  proved  mortal  (c). 
The  examinations  thus  taken  will  be  sufficient  evidence  in  case  the 
witnesses  are  dead,  unable  to  travel,  beyond  sea,  or  kept  out  of 
the  way  by  the  contrivance  of  the  party  to  whom  their  testimony 
is  adverse  (r/).  And  it  seems  that  they  differ  from  those  taken 
before  justices  in  this  respect,  that  they  are  admissible,  though 
taken  in  the  absence  of  the  prisoner ;  because  the  coroner  is 
an  officer  appointed  on  the  behalf  of  the  public,  and  will  be 
presumed  to  have  acted  properly  in  all  matters  within  his  juris- 
diction (e).  But  they  cannot  be  received,  though  the  witnesses 
are  dead,  unless  it  is  proved  that  they  were  signed  by  the 
coroner  (J"). 

Before  either  of  these  species  of  deposition  can  be  received, 
evidence  must  be  given  that  they  are  the  identical  papers  taken 
before  the  justices  or  coroner,  without  alteration  (g).  And  they 
may  be  used  as  well  on  the  part  of  the  defendant  as  against  him, 
to  destroy  the  credit  of  any  witness  for  the  prosecution,  by  show- 


(a)  1   T,each,  4r>8.     2   Leach,  Gth  edit.  354.     Dick.  Sess.  217. 

854.     llMiil.on  i:v.  (Jtlied.  352.  (e)  3  T.  li.  713.  722.      liul. 

(6)  iRy.c'CMo.  C.N.  P.  231;  N.  P.  242.      I   Phil,  on  Evid. 

and  sen  4  Esp.  172.  6th  edit.  354.  37.0. 

(c)  1  Leach,  43.     I  Hale,  415.  (/)  2  Leach,  770,  1. 

2  Hale,  60.     1   Phil,  on  Kvid.  (</)  Kel.  55.  Fost.  337.  Hawk. 

6th  edit.  353.  h.  2.  c.  46.  s  15.   1  Phil,  on  Evid. 

(rf)  1  Kel.  55.     Sir  T.  Jones,  6th  edit.  379. 
63.    I  Lev.  180.   1  Phil,  on  Evid. 
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ing  tliat  he  varies  from  the  statement  he  made  before  the  magis-     Depositions. 

trate  (a).     For  one  of  the  principal  objects  of  the  legislature  in 

passing  the  statutes  of  Philip  8c  Mary  was,  to  enable  the  judge 

and  jury  on  the  trial  to  estimate  the  veracity  of  a  witness  by  the 

consistency  of   the  evidence   he   delivers,  and  we  have  therefore 

seen  that  the  defendant  has  a  power  of  compelling  the  produc-      [     588     ] 

tion  of  the  examination  (b). 


We   come  now  to  consider  the   second,   and   by  far  the   most  II.  Of  parol 

I         1  -  »      ^    J         •    »■  c       ■  1  ■  •     •      1  1     evidence, 

usual  and  miportant,  description  or  evidence  in  criminal  proceed- 
ings. In  the  consideration  of  this  subject  we  shall  examine — 
who  may  be  called  as  witnesses — how  their  attendance  may  be 
compelled,  and  expences  defrayed — what  questions  they  may  be 
required  to  answer — and  how  their  examination  by  both  parties 
is  to  be  conducted. 

It  is  a  general  rule,  that  all  persons  may  be  witnesses  who  are  1.  Who  may  be 
capable  of  understanding,  and  may  be  presumed  to  feel  the  obli-  '^'^"'''"^^• 
gations  incurred  by  a  solemn  appeal  to  the  Almighty,     We  have, 
therefore,  here    only  to    inquire  who    are    inadmissible  witnesses, 
either  from   their   inability  to   comprehend   the   former,  or  from 
their  supposed  liability  to  slight  and  disregard  the  latter. 

But  here  we  must  premise,  that  there  are  two  kinds  of  excep- 
tions to  witnesses,  to  their  competency  and  their  credibility :  the 
first  of  which  only  comes  at  present  under  our  consideration. 
Exceptions  to  the  credit  of  a  witness  are  such  as  do  not  at  all 
disable  him  from  being  sworn,  but  merely  affect  the  degree  of 
belief  which  the  jury  will  give  to  h.is  evidence  (c).  Objections  to 
the  competency  of  a  witness  go,  on  the  other  hand,  to  prove  that 
he  cannot  be  sworn  at  all,  on  account  of  some  inherent  incapacity 
or  defect  (d).     Thus,  in  the  case  of  kindred,  no  relationship,  ex- 


(«)  Ante,  81,2.    2  St.  Tr.  622  (c)  2  Hale,  276.     1  Burr.  414. 

to  627.  644.  647.651.     Hawk.  llEast,20y.  Burn,  J.  J^vidence, 

b.  2.    0.46.    s.  22.      1   Phil,  on  lU.     Williams,  J.  Evidence,  I. 

Evid.  6th  edit.  H^l.      Russ.  Ov:  Peake  on   Lvid.  124,  n.  h.    4th 

Hy.  C.  C.  Jm.  edit.  138,  n.  h. 

(6)  Ante,  88,  9.  (rf)  Id.  ibid. 
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Who  may  be    cept  that  of  liusband  and  wife,  can  disqualify  a  man  from  being 

WITNESSES 

IN  GENERAL,  examined,  though  it  may  induce  such  a  suspicion  of  partiality,  as 
greatly  to  lessen  the  value  of  the  evidence  he  may  deliver  (a). 
So  where  a  person  admits  himself  to  have  sworn  falsely  on  the 
same  affair,  and  attributes  it  to  the  persuasion  of  the  defendant, 
such  an  admission  does  not  render  the  witness  incompetent, 
though  it  may  evince  him  to  be  wholly  unworthy  of  credit  (b). 
In  many  cases  a  person  may  be  credible  where  he  is  not  compe- 
tent, and  competent  where  he  is  not  credible  (c).  And,  there- 
fore, where  in  acts  of  Parliament,  directing  convictions  before 
justices,  this  word  "  credible"  is  introduced,  it  bears  no  precise  or 
legal  signification  ;  but  the  magistrate  is  to  judge,  like  the  jury  on 
a  trial,  how  far  the  witness  is  sufficiently  to  be  believed,  to  war- 
rant the  conviction  (r/).  We  shall  hereafter  have  occasion  to 
notice  some  other  cases,  where  interest  affects  the  credit  without 
destroying  the  competency  ;  but  the  nice  shades  of  distinction  in 
the  degree  of  belief,  are  mere  matters  of  fact  to  be  left  to  the 
jury,  and  are  infinitely  too  subtle  and  numerous  to  become  the 
object  of  general  inquiry  (e). 

Inability  to  un-         Inability  to  understand  the  obligations  of  an   oath,  is  the  first 
derstand  tlic  ,       .       '  .  .  „ 

jiieanint;  of  an      objection  we  shall  notice,  to  the  competency  of  a  witness,     ror 

or\Mect"ot' ■^1^-    ^'''^  reason  a  person  insane  cannot  be  admitted  to  be  sworn,  while 
lelltcts.  |je  is  in  that  condition  (J") ;  but  he  may,  if  he  sufficiently  recover 

the  use  of  his  understanding  in  a  lucid  interval  (g),  though  it  may 
be  rather  difficult  to  decide  what  degree  of  intellect  will  be  re- 
quisite  on  such  an  occasion  (//).  However,  it  is  certain,  that  a 
person  deaf'  and  dumb  from  his  birth,  and  who  understands  the 
meaning  of  signs,  and  has  a  due  sense  of  moral  obligation,  may 
be  examined  ;  and  a  person,  accustomed  to  converse  with  him, 
may  be  sworn  to  interpret  the  tokens  he  uses  in  his  replies  (i). 

(a)  2  Hale,  276.  on  Evid.  Gth  edit.  18.  20. 

{h)  11  East,  309.  (ry)  2  Hale,  278.     Com.   Dig. 

(c)  1  Burr.  417.  Testmoigne,  A.  I.      I  Phil,  on 

(d)  1  Burr.  41»,      Pcako  on  Evid.  Glh  edit.  18.  20. 
Evid.  124,  n.  h.    4lh  edit.  138,  (h)  2  Hale,  278. 

Ti.h.  (0  1  Leach,  408.    Hawk.  b.  2. 

(c)  2  Hale.  277.  r.  40*.  s.  1(>3.      Williams,  J.  Evi- 

(  f)  Co.  Litt.  ()  I).    2  Hale,  278.  dence,  I.      1  Phil,  on  Evid.  Gth 

Hawk.  h.2.  C.46.  s.  KJO,    Com.  edit.  18.       See    form    of    oath. 

Dig.  Tcstmoigne,  A.  1.     1  Phil.  1  Leach,  408.     Post,  last  vol. 
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This  want  of  discretion  is  the  true  reason  why  tlie  evidence  of      Inabilttv 

,•,,,,  .  ,    ,  r-  1  •      1         I         1         TO   UNDERSTAND 

very  young  cluldren  has  been  rejected  (a),  formerly,  indeed,  the  the  meaning 
age  of  nine  or  ten  years  was  fixed  on,  as  determining  the  age  ^^  ^^  oath. 
when  children  may  be  witnesses  (b).  But  it  now  seems  to  be 
settled,  upon  better  principles,  that  the  ability  of  the  child  to  feel 
the  obh'gation  of  an  oath,  is  the  criterion  by  which  his  compe- 
tency to  take  it  is  to  be  decided  (c).  And,  therefore,  a  child 
under  seven  }ears  of  age  has  been  examined  upon  oath,  when  he 
appeared  to  understand  its  nature  (d) ;  while,  on  the  other  hand, 
the  evidence  of  a  person  of  full  years,  who  has  no  sense  of  future 
retribution,  will  be  rejected  (e).  It  was  once  thought,  that  where 
the  party  iinmediately  injured  was  an  infant  of  tender  years,  the 
parents  of  the  child  might  be  admitted  to  state  the  account  he 
had  given  of  the  transaction  immediately  after  it  had  taken  place, 
and  that  the  infant  might  be  examined,  though  not  sworn  if);  but 
both  these  ideas  are  now  rejected,  and  it  is  fully  established,  that 
if  the  infant  is  of  competent  discretion,  he  may  be  sworn,  how- 
ever young ;  and,  if  not,  no  evidence  whatever  can  be  given  re- 
specting Ijis  assertions  (g).  But,  in  the  latter  case,  rather  than 
there  ahould  be  a  failure  in  public  justice,  the  judge  may  put 
off  the  trial,  and  order  the  child  to  be  properly  instructed  in 
4he  interval  {h). 

The  obligation  of  an  oath,   upon  which  all  evidence  must  be      [591     ] 

thus  given,  arises  from  the  sanctity  of  an  appeal  to  God,  and   t!)e  lucompetence 
^        J     c  c  I  11/-  ,  .  ..oil  the  ffioiind 

dread  of  future  punishment;  and,  therefore,  depends  on  a  belief  of  infidelity, 
of  their  existence.     Those  persons,  therefore,  who,  either  from 
the  weakness    of    tiieir   capacities,    or   their  ignorance,    have   no 
idea  of   these  awful    sanctions,  or   from    erroneous  speculations 


(a)  Hawk.  b.  2.  c.  4G.  s.  IGO.  (d)    1   Leach,    199.      1    East, 

Com.    Dig.   Testmoigne,   A.   1.  P.  C.    441    to  444.     Peake  on 

Pliil.  on  Evid.  6th  edit.  19.  Evid.  137,  n.  g.  4th  edit. 

(6)  2Stra.  700.    1  East,  P.  C.  (e)  1  Leach,  430. 

442.      1  Hale,  302.     1  Phil,  on  (/)  2  Hale,  278, 9.  Bui.  N.  P. 

Evid.  Gth  edit.  19.  29B. 

(c)    2   Hale,  27«.      1   Leach,  (</)  1  Leach,  110. 199.    I  Phil, 

110.   199.     1   East,  P.  C.  443.  on  Evid.  Gth  edit.  19. 

Bui.   N.  P.  293.      Hawk.  b.  2.  (//.)  1  Leach,  430.     The  jury 

c;4G.  s.  IGl.     Williams,  J.  Evi-  must  not  be  discharged.    Illy, 

dcnce,  L     1  Phil,  on  Evid.  Gth  <!-  Mo.  C.  C.  iiG. 
edit.  19. 
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Infidelity,  deny  them,  cannot  be  admitted  to  bear  testiinouy  in  a  court  of 
justice  {(i).  In  very  ancient  times,  however,  Jews  seem  to  have 
been  sworn  upon  ihe  Old  Testament  alone  (b),  thougli  Lord 
Coke,  who  was  singularly  severe  to  all  who  professed  a  different 
religion,  maintains  the  contrary  (c).  It  was,  however,  formerly 
considered,  that  one  who  believed  neither  the  Old  nor  the  New 
Testament  was  incapable  of  being  admitted  to  give  evidence,  be- 
cause he  could  not  be  |)ropeily  sworn  upon  either  (rf).  i\fler  the 
Revolution,  a  more  liberal  mode  of  thinking  began  to  prevail; 
and,  at  length,  after  solemn  arguments,  it  has  been  completely 
settled,  that  where  a  person  believes  in  a  Supreme  Being,  and  in 
the  dispensation  of  rewards  and  punishments,  in  a  future  state  of 
existence,  he  may  be  sworn  according  to  the  ceremonies  of  his 
ow  n  religion,  however  widely  they  may  differ  from  those  estab- 
lished in  England  (e).  A  Mahometan,  therefore,  may  be  sworn 
on  the  Alcoran  (^') ;  a  Gentoo,  according  to  the  modes  of  his 
country  (g) ;    and  a   Scotch  covenantor,  after  the   mode   of   that 

[  592  ]  description  of  sectaries  (/«).  And,  hence  it  follows,  that  when  a 
person  about  to  be  sworn  is  examined  on  his  voire  due,  as  to 
his  competency,  he  is  not  to  be  interrogated  as  to  his  particular 
opinions,  but  only  whether  he  believes  in  a  God,  and  a  state 
of  future  retribution  (/). 


(a)   Co.  Litt.  G   b.      2   Hale,  1  Leach,  54.     Hawk.  b.  2.  c.  40. 

279.      11    East,  311.     1   Leach,  s.  149,  50,  51.     Bid.  ^J.  i^  292. 

430.     Hawk.  b.2.  c.  46.  s.  14».  2  Hale,  279.    Burn,  J.  Evidence, 

Bnl.  N.  P.  292.     Buro,.T.  Evi-  HI.     Williams,  J.  Evidence,  I. 

dence,   HI.     Williams,  .J.  Evi-  Com.    Dig.   Testnioigne,    A.  2. 

deuce,  I.  Dick.  Sess.  19U.     Peake  on  Ev. 

(/;)   2    Hale,   279.      Gilb.   on  141.     1  Phil,  on  Evid.  6th  edit. 

Evid.   145.      1  Ld.  Ilayni.  2H2,  23. 

per  L(l.  Mansfield.  1  Cowp.  3H9.  (/)  2  Stra.  1104.     1  Leach, 

Hawk.  b.  2.  c.  40.   s.  153.     And  54. 

a  witness  who  dechncs  swearing  (9)   1  Atk.  21.      1  Wils.  84. 

on  the  New  Testament,  though  Wil'les,  538.   At  the  Old  Bailej, 

he    professes   Christianity,    may  December  Sessions,  1804,  a  Chi- 

be  allowed  to  swear  on  tlie  Old  nese  was  sworn  according  to  the 

Testament,  if  he  considers  that  form  of  the  courts  at  China,  by 

more  binding  on  his  conscience,  holding  a   saucer   in    his   hand, 

1  lly.  &  Mo.  Kep.  77.  whicli  he  dashed  to  pieces  at  the 

(c)  2  Inst.  479.     4  Inst.  279.  conelusion  of  the  oath,    Peake 

3  Inst.  165;  and  see  7  Co.  17,  a.  on  Evicl.  138,  n.  5th  edit. 

((/)  Hawk.  b.  2.  c.  46.  s.  148.  (A)  1  Leach,  412.  498. 

(e)   1  Atk.   21.     1  Wils.   84.  (/)  PeakeN.  P.  11.     1  Phil. 

A>  illes,    638.      1    Cowp.    388.  on  Evid.  6th  edit.  23. 
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To  this  rule  there  is  an  exception  in  the  case  of  the  people  Infidelity. 
called  Quakers,  which,  at  first  sight,  may  appear  rather  to  deviate 
from  this  charitable  principle.  Their  affirmation,  though  admitted 
in  all  civil  cases,  is  uniformly  rejected  in  proceedings  substantially 
criminal  (a).  And,  in  the  construction  of  this  principle,  it  has 
been  decided,  that  an  affirmation  is  not  admissible  in  an  appeal  of 
murder  (/;),  a  motion  for  an  information  on  a  misdemeanor  (c),  or 
exhibiting  articles  of  the  peace  (d).  But  if  a  motion  be  made  to 
the  court  against  a  Quaker,  his  affirmation  may  be  read  in  his 
own  exculpation,  though  not  to  prove  the  innocence  of  others  (e). 
And  where  the  object  of  the  proceeding  is  of  a  civil  nature,  it 
may  be  received,  though  the  forms  are  technically  criminal,  as  in  a 
motion  for  an  attachment  (f),  and  an  action  on  a  penal  statute  (g). 
Still,  huwever,  he  is  subject  to  considerable  hardship,  in  conse- 
quence of  his  conscientious  scruples ;  for,  if  he  is  indicted  for 
treason  or  felony,  he  can  call  no  witness  in  his  defence  of  the 
same  religious  persuasion,  because  the  statutes  which  require  wit-  [  593  ] 
ness  to  be  sworn  for  the  defendant  (A),  contain  no  exception  in 
his  favor  (i).  It  has,  indeed,  been  regarded  as  a  kind  of  ano- 
maly, by  Lord  Mansfield,  that  while  we  admit  the  testimonies  of 
savages  and  heathens,  we  refuse  that  of  those  who  so  nearly  ap- 
proacli  ourselves  in  religious  opinions  {k).  But  the  true  solution 
of  the  difficulty  appears  to  be,  that  the  latter  acknowledge  them- 
selves to  swear,  and  only  differ  in  the  mode  of  binding  themselves 


(a)   7  Sc  8  W.  3.    c.  34.    s.  6.  moigne,  A.  3.     Burn,  J.  Oaths, 

22  Geo.  2.  c.  46.  s.  37.     1  Cowp.  III.     Williams,  J.  Quakers,  1. 

29i.    2  Burr.  1117.  Willes,  292,  1  Phil,  on  h^vid.  6th  edit.  24. 

n.b.     Ha;vk.   h.  2.  c.  46.  s.  158,  (c)  Andr.    201,  n.      1   Cowp. 

159.     Hurn,J.  Oaths,  IH.    Wil-  392.    2  Burr.  1117.   WiUes,  292, 

liauis,  J.  Quakers,  I.    Peake  on  n.  b. 

Evid.   158.       1    Phil,   on   Evid.  (/)  2  Stra.  1219.    Andr.  200. 

6th  edit.  24,  5.  1  Cowp.  394.     Willes,  292,  n.  b. 

(6)  2  Stra.  856.     1  Cowp.  392.  1  T.  R.  266.     4  T.  li.  317,  ace. 
Hawk.  b.  2.  c.  46.  s.  159.     Com.  2  Stra.  946.      Com.    Dig.  Test- 
Dig.  Testmoigne,  A.  3.    Burn,  J.  moigne,  A.  3. 
Oaths,  III.     Williams,  J.  Qua-  (9)  Cowp.  382.     Com.     Dig. 
kers,  1.     2  Stra.  872.  Testmoigne,  A.  3.     Phil  ou  Ev. 

(c)  2  Burr.  1117.    Hawk.  b.  2.  13. 

c.  46.  s.  159.     Com.  Dig.  Test-  (/t)  7  &  8  W.  ^  M.  c.  3.  s.  1, 

moigne,  A.  3.     Burn,  J.  Oaths,  1  Ann.  st.  2.  c.  9.  s.  3. 

III.     Williams,  J.  Quakers,  I.  (i)   Cowp.  391. 

(d)  1  Stra.  527.     Hawk.  b.  2.  (A)  Cowp.  383. 
c.  46.  s.  159.     Com.  Dig.  Test- 
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Infidelity.  by  the  same  solenmilies  ;  and,  on  the  other  hand,  though  the 
affirmation  of  a  Quaker  is,  in  truth,  a  solemn  appeal  to  heaven, 
he  himself  refuses  to  consider  it  as  an  oath;  for,  if  he  thought  it 
so,  ihe  principles  of  his  faith  would  compel  him  to  refuse  it,  as 
much  as  the  ordinary  form  :  and  it  is  the  impression  on  the  mind 
of  the  witness,  which  is  to  be  regarded.  The  ditference  is,  that 
the  heathen  considers  himself  as  sworn,  the  Quaker  regards  all 
swearing  as  unlawful  (a). 


Excommunicated 
pcrsous. 


[     594     ] 


Relaticnship. 


It  has  been  said,  that  persons  excommumcated  by  the  ecclesi- 
astical courts  are  not  competent  witnesses,  because  they  are  sup- 
posed to  be  excluded  from  the  influence  of  religion  {b) ;  but,  even 
before  the  53  Geo.  3.  c.  127,  this  matter  would  probably  have 
been  otherwise  determined,  because  excommunication  is  only 
analogous  to  outlawry  in  a  personal  action,  which  has  no  power 
to  disqualify  a  man  from  giving  evidence  (c). 

The  larger  class  of  disqualifying  circumstances,  however,  arise 
not  from  inability  to  understand  the  nature  of  an  oath,  but  from  a 
supposed  liability  to  swerve  from  the  truth,  which  the  law  so 
violently  presumes,  as  altogether  to  reject  the  v\itness.  lliis  may 
arise,  either  from  coimection  and  interest  in  the  event,  which  will 
involuntarily  sway  the  mind  to  give  a  different  colouring  to  facts 
which  it  views  through  a  peculiar  medium,  or  from  the  conse- 
quences of  legal  infamy. 

The  only  natural  relation,  however,  which  the  law  regards  as 
destro\ing  competency,  is  that  of  husband  and  wife  ;  for  no  other 
tie,    however    intimate,    can    render    testimony  inadmissible  (</). 


(cf)  Quakers  consider  all  swear- 
ing illegal,  in  conse(iuence  of 
our  Saviour's  exhortation  in  7tli 
chap.  Matthew,  v.  37 :  "I  say 
unto  you,  swear  not  at  all." 
Faley,  vol.  i.  191. 

{b)  2  Bulst.  255.  Bui.  N.  P. 
292.  3Bla.Coni.102.  2Alk.70. 

(t)  1  Hale,  303.  Co.  Lit.  C,  b. 
2  Hale,  227.  Hawk.  b.  2.  c  4G. 
8.  i07.  1  Pbil.  on  Evid.  6th 
edit.  25.    By  53  Geo.  3.  c.  127, 


excommunication  was  disconti- 
nued, except  in  certain  cases; 
and  in  those  cases  the  3d  section 
enacts,  that  parties  excomnm- 
nicated  shall  incur  no  civil  dis- 
abilities. 

{(l)  2  Hale,  276.  Sayer,  45. 
Co.  Lit.  6,  b.  1  Hale,  303.  Bui. 
N.  P.  287.  Hawk.  b.  2.  c.  46. 
s.  77.  Williams,  J.  Evidence,  L 
Dick.  Sess.  203.  1  Phil,  on 
Evid.  6th  edit.  71. 
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This  relation,  from  its  peculiar  nature,  as  absorbing  the  legal  Relationship, 
existence  of  the  woman,  is  an  absolute  bar  to  the  admission  of 
any  evidence,  either  for  or  against  each  other ;  for  the  allowance 
of  the  first  would  induce  partiality,  and  that  of  the  latter  provoke 
dissention  (a).  And  parties,  thus  connected,  are  not  allowed  to 
give  any  evidence,  which  may  even  tend  to  criminate  the  other; 
and,  therefore,  on  an  indictment  for  bigamy,  the  first  wife  cannot 
be  admitted  to  prove  her  marriage  with  the  defendant,  because  he 
is  her  legal  husband  (b) ;  but  the  second  may,  after  the  first  mar- 
riage has  been  proved,  for  her  marriage  was  never  valid  (c).  So  a 
feme  covert  cannot  be  asked  a  question  on  a  trial  to  contradict 
what  her  husband  has  sworn,  which  may  subject  him  to  a  pro- 
secution for  perjury  (d).  And  where  several  persons  are  jointly 
indicted,  the  wife  of  one  of  them  cannot  be  produced  as  a  wit- 
ness, either  for  or  against  the  others  (e).  And  this  rule  will  not  [  595  } 
be  relaxed,  even  though  the  other  party  should  consent  to  the 
admission  (J').  And  it  has  been  considered,  that  a  woman  who 
has  passed  as  the  wife  of  a  man,  but  is  not  so,  cannot  be  exa- 
mined as  a  witness  (g). 

To  this  rule,  however,  there  are  some  exceptions,  which  either 
do  not  fall  within  its  principle,  or  are  justified  by  necessities 
which  supersede  it.  Thus,  where  a  woman  has  been  forcibly  mar- 
ried, she  may  be  admitted  as  a  witness  against  the  delinquent,  in  a 
prosecution  on  the  statute,  because  there  is  no  validity  in  a  con- 
tract obtained  by  violence  ;  but  if  she  were  forcibly  taken  away, 
and  afterwards  consented  to  the  marriage,  she  will  not  be  a 
competent   witness  (//) ;    and    a    lawful  wife    is    a    good  witness 


(a)  Co.  Lit.  6,  b.  Rep.  teaip. 
Hardw.  2G4.  2  Stra.  1095.  2  iiol. 
Abr.Gae.  1  Hale, 30 1.  2  tlale, 
279.  2  T.  R.  265.  4  T.  R.  67tJ. 
5  Esp.  Rep.  107.  Hawk.  b.  2. 
c.  4a.  s.  70.  Bui.  N.  P.  28G. 
Com.  Dig.  Testmoigne,  R.  2. 
Burn,  J.  J:lvi(lence,  III.  \yil- 
liams,  J.  Evidence,  J.  Dick. 
Sess.  202.  Peake  on  Evid.  173. 
1  Phil,  on  Evid.  6th  edit.  71. 

(6)  Sir  T.  Raym.  1.  4  St.  Tr. 
■754.    1  Phil,  on  Evid.  Gth  ed.  72. 

(r)  Bui.  N.  P.  2H7.  1  Halt,-, 
6D3.    1  East,  P.  C.  469.   Hawk. 


b.  2.  c.  46.  s.  72.  1  Phil,  oa 
Evid.  Gth  edit.  71.  78.  Burn,  J. 
Evidence,  HI.  Williams,  J. 
Evidence,  I. 

(d)  2  T.  R.  2G8. 

(e)  5  Esp.  Rep.  107.  2  Stra. 
1095. 

(/)  Rep.  temp.  Hardw.  264. 

{(/)  1  Price,  81.  1  Phil,  on 
Evid.  (>th  edit.  82. 

(/i)  Rep.  temp.  Hardw.  83. 
5  St.  Tr.  456.  1  Hale,  301,  661. 
Bill.   JN.  P.  286.      Hawk.  b.  2. 

c.  46.  s.  78.  Co.  Lit.  6,  b.  n.  6. 
1  Phil,  ou  Evid.  6th  edit.  79. 
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Relationship,  against  her  husband,  in  case  of  violent  injuries  to  her  person  (a). 
So  she  is  allowed,  in  coniniou  practice,  to  exhibit  articles  of  peace 
against  him  ;  and  may  tile  an  affidavit  for  an  information,  on  his 
endeavour  to  take  her  away  by  force,  after  a  deed  of  separation 
between  them  (h).  And  her  dying  declarations,  where  he  is  sus- 
-  pected  of  having  murdered  her,  may  be  read  in  evidence  on  his 
trial  (c).  It  has  also  been  said,  that  she  may  be  admitted  as  a 
witness  against  him  on  an  indictment  for  high  treason,  because 
the  duty  of  allegiance  due  to  the  crown,  supersedes  every  pri- 
vate obligation  (r/),  but  the  contrary  seems  to  be  the  stronger 
opinion  (e). 

Interest  in  the  There  is  no  rule,  respecting  which  more  contrariety  of  opinion 

has  arisen,  than  as  to  the  degree  of  interest  which  destroys  the 
[  596  ]  competency,  and  that  which  goes  only  to  aflfect  the  credit  of  a 
witness.  But  it  seems  now  to  be  settled,  that  except  wliere  the 
interest  appears  on  the  very  face  of  the  proceedings,  and  a  con- 
viction or  acquittal  must  necessarily  be  advantageous  or  pre- 
judicial to  die  witness,  no  interest  can,  in  cases  substantially 
criminal,  destroy  his  competence,  however  it  may  aftect  his 
credit  (/').  Thus,  even  where  a  woman  was  called  to  give  evi- 
dence, whose  husband  lay  under  sentence  of  death,  and  she  ex- 
pressed her  belief  that  the  conviction  of  the  prisoner  would  be 
the  means  of  her  husband's  pardon,  she  was  regarded  as  com- 
petent (o).  A  witness  is  competent,  u|)on  an  indictment  for 
tearing  a  promissory  note,  payable  to  him  (/()  ;  or  for  extorting  a 
bond,   &c.   from   him  (?) ;    or    for   usury,   although    he  was   the 


(a)  Rep.  tern.  Hardw.  83.  Hut.  357.     1  Phil,  on  Evid.  6th  edit. 

11 5.  1  St.  Tr.  388.  285.  209.  36G.  223,  4. 

1  Hale,  301.  iStra.  033.  Hawk.  (d)  Brownl.  47.     Bui.  N.  P. 

b.  2.  c.  4(5.  s.  77.    1  East,  P.  C.  28(>.     Peake  on  Evid.  173. 

454.      Hul.  .N.  P.  287.      Cora.  (c)  1  Hale,  301.     Hawk.  b.  2. 

Dig.  Testmoigne,  B.  2.     1  Bla.  c.  46.  s.  82.     I  Phil,  on  Evid. 

Com.  443.     Burn,  J.  Evidence,  6th  edit.  79.     Brownl.  47. 

III.     Williams,  J.  Evidence,  I.  (/)  1  Leach,  132.  314;    and 

Dick.  Sess.  202,  3.     Peake  on  id.  n.  a.     4  East,  572.  580.  682. 

Evid.  173.    1  Phil,  on  Evid.  6th  2  New.  Rep.  90. 

edit.  79.  (g)  1  Leach,  132,  3. 

(/>)    1   Burr.   543.      13  East,  (h)    Stra.   595.     1  Sid.   431. 

171(a).  Bui.  N.  P.  287.   Hawk.  1  Vent.   49.     Stark,   on   Evid. 

b.  2.  c.  46.  s.  80.    Burn,  J.  Evi-  part  iv.  772. 

dence,  HI.     Wdlianis,  J.  Evi-  (i)    Stark,   on   Evid.   part  iv. 

dence,  1.     1  Phil,  on  Evid.  79.  772.     7  Mod.  118. 

(c)  1  Leach,  600.  1  East,  P.  C. 
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borrower  of  the  mQiiey,  and  has  not  repaid  it  (a) ;  or  for  cheating       Interest 
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liiui,  b>  false  pretences  (6) ;  or  upon  an  information,  for  fraudu- 
lently procuring  the  witness  to  execute  a  cognovit  (c).  So  a 
man,  who  has  laid  a  wager,  on  the  event  of  a  prosecution,  may 
still  be  exiuuined  as  a  witness,  the  objection  only  affecting  his 
credibility  (d).  And  the  testimony  of  the  party  injured,  unlike 
tJiat  of  the  plaintiti'  in  civil  actions,  is  constantly  admitted  in  evi- 
dence ;  because  he  cannot,  in  any  future  suit,  derive  any  advantage 
from  the  record  of  conviction  (e) ;  nor  will  the  right  of  the  pro- 
secutor to  costs,  in  case  of  a  removal  by  certiorari,  disqualify  him 
from  being  sworn  as  a  witness  (/).  And  persons  who  are  entitled 
to  a  reward,  or  the  restoration  of  goods,  on  the  conviction  of  the 
offender,  are  constantly  sworn  to  prove  him  guilty  ;  for  otherwise 
scarcely  any  delinquent  could  be  brought  to  justice,  and  the  object 
of  the  legi.-^lature  would  be  defeated,  instead  of  the  reward  ad- 
vancing the  end  they  intended  to  promote  (g).  So,  if  an  indict- 
ment be  preferred  against  a  county  for  not  repairing  a  bridge,  and 
the  only  question  be,  whether  it  is  in  repair,  men  of  the  county  are 
good  witnesses,  not  otily  on  the  general  principle,  but  because  it 
is  equally  desirable  to  every  nian,  that  ihe  bridge,  for  convenitnce  [  597  ] 
of  passage,  should  be  repaired  when  it  is  necessary,  as  that  the 
county  should  not  be  put  to  an  unnecessary  charge  ;  so  that  they 
are  indifferent,  being  equally  concerned  on  both  sides  of  the 
question  (//).  And  by  statute  1  Ann.  st.  1.  c  18.  s.  13,  inhabit- 
ants of  tlie  couniy,  &.c.  are  made  good  witnesses,  when  the 
question  is,  whether  the  persons,  &c.  are  obliged  to  repair  (i). 

On  the  other  hand,  informers,  who  are  entitled  to  a  part  of  the 
penalty,    are  incompetent  witnesses  to    support  a  conviction  (/c). 


(«)  7  Mod.  118. 

(h)  Sa!k.  28f). 

(c)   1  Sid.  431.     1  Vent.  49. 

{(1)  1  Stra.  Go2.     I  M.  i\:  S.  11. 

(e)  4  East,  581.  577,  n.  b. 
1  Camp!).  9.  151.  Pcake  on 
Evid.  14(;.  1  Phil,  on  Evid.  6lh 
edit.  117. 

(/)  10  Mod.  193.  Burn,  .J. 
Evidence,  III.    Dick.  Scas.  203. 

(g)  3  Esp.  Rep.  68.  Peake, 
N.'P.  217.  1  Esp.  Hep.  109. 
1  Leach,  132.  314,  n.  a.     2  Esp. 


N.  P.  C.  712.  Peake  on  Evid. 
167,  a,  in  notis.  Hawk.  b.  2. 
c.  46.  s.  122.  Burn,  J.  Evi- 
dence, III.  Dick.  Sess.  203,  4. 
See  Stark,  on  Evid.  part  iv.  722, 
773. 

(/t)  1  Vent.  351.  6  Mod.  307. 
Gilb.  L.  Evid.  129.  Peake  oa 
Evid.  169. 

(i)  See  post,  vol.  iii. 

(k)  Stra.  316.  2  Ld.  Raym. 
1513.      Andr.   18.      Gilb.  ill. 
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Interest  And,  in  a  late  case,  on  an  indictment  for  a  forcible  entry  and 
detainer,  the  party  grieved  was  held  an  incompetent  witness  (a). 
With  respect  to  the  offence  of  perjury,  it  was  formerly  thought 
that  the  party  aggrieved  by  the  deposition,  alleged  to  be  false, 
could  not  be  sworn  on  the  trial,  even  though  the  record  of  con- 
viction could  not  be  given  in  evidence  in  his  favor  on  any  future 
occasion  (h).  But  it  seems  now  to  be  fully  settled,  that  the  party 
in  question  is  competent  (c),  even  without  showing  that  he  has 
satisfied  the  judgment  obtained  against  him,  in  the  cause  in  which 
the  perjury  was  committed  ;  for  the  conviction  of  the  defendant, 
founded  on  his  evidence,  is  no  ground  of  subsequent  relief  even 
in  equity  {d). 

In  the  case  of  forgery,  however,  it  is  still  certain,  that  the 
party  by  whom  the  instrument  purports  to  be  made,  cannot  be 
called  to  prove  it  fictitious,  if  he  would  be  liable  to  be  sued  on  it 
if  genuine,  or  if  he  would  be  deprived  of  any  claim  upon  an- 
other, by  its  being  established  to  be  valid  (e).  This  rule,  from  its 
very  principle,  does  not  apply  where  the  party,  whose  sigrrature  is 
forged,  has  no  individual  interest  in  the  paper  ;  and,  therefore,  the 
[  598  ]  cashier  of  the  Bank  of  England  may  be  called  to  prove  a  note, 
purporting  to  be  signed  by  him,  as  such  agent,  to  be  a  forgery  if)'-, 
and  the  drawer  of  a  bill  is  a  competent  witness  to  prove,  that  the 
name  of  the  payer  indorsed  thereon  is  a  forgery  {g).  And,  in  a 
late  case,  upon  an  indictment  for  forging  or  uttering  a  power  of 


113.    Esp.  N.  P.  C.  96.    Stark.  Williams,  J.  Evidence,  I. 

on  Evid.  part  iv.  776.     But  in-  {d)  4  East,  572.  577,  in  notis. 

formers,  by  the  particular  pro-  4  Burr.  2255.     1  Phil,  on  Evid. 

visions  or  policy  of  several  acts  6th  edit.  11 1. 

of  parliament,  may  be  admitted,  (e)  4  East,  582.     1  Leach,  8. 

1  Phil,  on  Evid.  6th  edit.  117.  2  Leach,  634.  987.    Hardw.Sai. 

And  see   Sayer,  289.     Willes,  3  Salk.  172.     2  East,  P.  C.  m'^, 

425.     3  Esp.  68.     1  Esp.  217.  994,   5,  6.      2  New.  Rep.  87. 

Peake's  Rep.  217.  Russ.  &  Ry.   C.  C.   97,   S.  C. 

(a)   I  Ry.  <fe  Mo.  Rep.  242.  Burn,  J.  Evidence,  I.    Williams, 

(6)2Stra,  1043. 1104.   1  Salk.  J.   Evidence,   IIL      Peake   oa 

283.     Peake,  N.  P.  12.     Rep.  Evid.  168,  9.     1  Phil,  on  Evid. 

temp.  Hardw.  265.  360.     1  Esp.  6th  edit.  111.     Stark,  on  Evid. 

Rep.  97.  ll-awk.b.2.  c.46.s.ll8.  part  iv.  582,  3. 

(c)    2   Stra.  1230.      4   Burr.  (/)   1  Leach,  311.     2  East, 

2255.    4  East,  581.   1  Stra.  595.  P.  C.  1001. 

Peake    on    Evid.    146,    note  i.  {g)    1   Leach,  332.      2  East, 

3  Phil,  ou  Evid.  6th  edit.  ill.  P.  C.  996. 
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attomey,  to  sell  and  transfer  stock  in  the  funds,  the  person  whose       Interest 
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name  is  torged  is  a  competent  witness  tor  the  crown,  it  the  stock 
has  not  been  transferred,  and  he  has  given  notice  to  the  bank,  dis- 
avowing the  power ;  especially  if  it  be  previously  proved,  that 
though  there  is  an  attestation,  importing  that  he  executed,  in  the 
presence  of  two  witnesses,  he  did  not  so  execute  in  their  presence, 
the  bank  act  not  authorizing  any  transfer,  under  a  power  of  at- 
torney, unless  it  is  attested  by  two  witnesses ;  and  it  was  held,  it 
would  make  no  difference,  whether  the  stock  was  the  property 
of  him  whose  name  was  forged,  or  whether  he  was  a  mere  trus- 
tee {a).  In  an  indictment  against  the  payee  of  a  bill,  for  uttering  a 
forged  acceptance,  the  first  indorsee  is  a  competent  witness,  though 
he  has  only  advanced  part  of  the  amount  of  the  bill,  and  though  he 
releases,  at  the  time  of  the  trial,  the  person  in  whose  name  the  ac- 
ceptance is  forged  {b).  So  where  the  bankers  of  a  witness  have 
paid  a  check  forged  in  his  name,  and  afterwards  discovering  the 
fraud,  have  omitted  to  debit  him  with  the  payment,  he  may  be 
sworn  to  disprove  his  signature  (c).  And,  where  a  receipt  is 
forged,  in  order  to  defraud  a  debtor,  who  had  actually  paid  the 
money  to  his  creditor,  the  latter  may  be  called  to  prove  the  docu- 
ment fictitious  id).  So  also  one,  whose  voucher  is  forged  by 
alterations,  for  the  purpose  of  imposing  on  a  third  person,  with 
whom  he  had  no  dealings,  and  to  whom  he  could  on  no  ground  be 
responsible,  is  the  proper  witness  to  prove  that  it  is  not  authen- 
tic {e).  So  the  supposed  testator  of  a  forged  will,  if  living,  will  be 
a  good  witness  against  the  party  indicted  of  the  forgery  if).  But 
it  has  been  somewhat  strangely  decided,  that  the  executor  of  a  will, 
posterior  in  date  to  the  alleged  forgery,  is  not  a  suflficient  witness, 
for  it  is  difficult  to  conceive  what  interest  he  can  have  in  the  event 
of  the  trial;  as  the  will,  in  which  he  is  named  executor,  is,  at  all 
events,  the  only  one  which  is  available  (g).    It  seems,  however,  that 


(a)   Russ.  &  Ry.   C.  C.  505.  338.     Bui.  N.  P.  289. 

1  Bing.   121,  S.  C;     and  see  (e)  2  East,  P.  C.  1000.  1  Leach, 

2  Ring.  413.     1  Burn,  J.  24th  333,  n.  (a). 

edit.  978.  (/)  1  Leach,  99.450.    2  East, 

{b)  Russ.  &  Ry.  C.  C.  435.  P.  C.  1001. 

(c)  1  Leach,  48.    2  East,  P.  C.  (g)  1  Leach,  20.    2  East,  P.  C. 

999.  995. 

((/)  2East,  P.  C.  1000.  12  Mod. 
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Interest        on  an  indictment  for  personating  the  holder  of  stock,  the  real 
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owner  may  be  admitted  to  give  evidence  (a).  And  the  maker  of  a 
note,  purporting  to  be  payable  on  demand  at  a  particular  banker's, 
may  be  examined  to  prove  the  place  where  it  was  originally  made 
payable,  on  an  indictment  against  a  subsequent  holder  for  altering 
[  599  ]  the  place,  in  order  to  give  it  currency  (6).  And,  in  all  cases,  the 
individual  interested  may  become  a  competent  witness,  by  pro- 
ducing a  release  from  the  party  to  whom  he  would  be  liable,  in 
case  the  instrument  were  valid  (c).  And  a  release  from  the  holder 
of  a  bill  of  exch:nige  to  the  supposed  acceptor,  will  make  him  a 
competent  witness  to  prove  the  forgery  in  an  indictment  against 
the  drawer,  the  drawer  having  received  value  for  the  bill  from 
such  holder  {d).  And  it  is  said,  that  if  the  party  who  wishes  to 
call  a  witness,  tender  a  release  to  hin),  and  he  refuse  to  accept 
it ;  or  if  a  witness,  having  an  apparent  claim  do  so,  and  it  is 
accepted,  he  may  afterwards  be  examined  on  the  trial  (e). 

Infamy.  The  inability  of  a  witness  to  give  evidence,  on  the  ground  of 

infamy^  formerly  arose  from  two  sources  :  a  conviction  of  certain 
offences,  and  the  infliction  of  certain  penalties  (/).  Some  crimes 
there  were,  of  which  a  mere  conviction  of  any  description,  pro- 
perly evidenced,  was  always  sufficient,  as  it  is  at  present,  to  render 
the  criminal  infamous  ;  such  as  attaint  of  false  verdict  (g) ;  con- 
spiracy,  at   suit    of   the    king  (h) ;    perjury,    and    subornation    of 


(a)  1  Leach,  434,  438.  2  East, 
P.  C.  897. 

(b)  2  Taunt.  328. 

(c)  1  Leach,  100.  155.  214. 
2  East,  1002,  3.  Vt'illiams,  .1. 
Evidence,  I.  1  Phil,  on  Evid. 
6th  edit.  114. 

(rf)  Rnss.  &  Ry.  C.  C.  278 ; 
and  see  id.  435. 

(e)  \  Dougl.  130,40.  3T.  R. 
27.  Peake  on  Evid.  174,  5. 
App.  xlvi.  1  Phil,  on  Evid.  Gih 
edit.  114. 

(/")  See  in  general  Stark,  on 
Evid.  part  iv.  714. 

{g)  Co.  Lit.  6,  a.  2  Hale, 
277.  Com.  Dig.  'I'estnioigne,  A . 
5.      JBac  Abr.  Evidence,  A.  (>. 


Bui.  N.P.  291.  Burn,  J.  Evi- 
dence, IIL  Williams,  J.  Evi- 
dence, L     Dick.  Sess.  199. 

{h)  Co.  Lit.  6,  a.  b.  2  Hale, 
277.  1  Leach,  442.  Peake  on 
Evid.  140.  Com.  Dig.  Test- 
moigne,  A.  5.  Bac.  Abr.  Evi- 
dence, A.  6.  Bui.  N.  P.  291. 
Burn,  J.  Evidence,  IH.  AVil- 
liauis,  J.  Evidence,  I.  Dick. 
Sess.  199.  In  2  Dods.  Rep. 
174,  it  was  determined,  that  a 
conviction  for  a  conspiracy  to 
commit  a  fraud,  would  not  ren- 
der an  affidavit  of  the  convict 
inadmissible  ;  and  see  3  Stark. 
C.  N.  P.  21,  S.  P. 
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perjury  {a) ;    prasmunire  (b) ;    forgery,   under  tlie  statute   5  Eliz. 
c.  14  (c) ;  piracy  (d) ;    and  every  description  of  felony  and  trea- 
son (e).     So  also  conviction  of  fraud  in  gaming  (f)i  barratry  (g), 
piracy  (//),  and  bribing  a  witness  to  absent  himself,  when  sum- 
moned to  attend  (i).     It  was  also  held,  that  the  punisliments  of      [ 
mutilation,   tumbrell,  whipping,   branding,   and    pillory,   had    the 
same  effect,  for  whatever  crimes  they  migiit  be  intlicted  {k).     But 
it  is  now  determined,  on  better  principles,  that  it  is  the  crime,  and 
not   the   punishment,  which   destroys    the  competency  of   a  wit- 
ness (/).     If,  therefore,  a  man  be  actually  set  on  the  pillory  for  a 
crime  not  infamous,  as  for  a  riot  or  a  libel,  his  competency  will 
not  be  affected  (m) ;  while,  on   the   other  hand,  if  he  be  found 
guilty  of  any  of  the   offences  regarded    in   that  light,  it  will  be 
entirely  destroyed,   though  he  were  not  sentenced  to  any  ignomi- 
nious penalty  (n).     At  the  present  day,  therefore,  a  conviction  of 
any  description  of  treason   and  felony,  or  of  any  species  of  the 
crimen  falsi,  whether  barratry,  conspiracy,  at  suit  of   the  king, 
perjury,  forgery,  or  other  crime,  will   incapacitate  the  party  con- 
victed from  giving  evidence,  while  it  continues   in  force,  without 


Infamy. 
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(«)  Sir  T.  Raym.  32.  Co. 
Lit.  6.  b.  2  Hale,  277.  Peake 
on  Evid.  140.  1  Phil,  on  Evid. 
27,8.  Com.  Dig.  Testmoigne,  A. 
5.  Bui.  N.  P.  291.  Bac.  Abr. 
Evidence,  A.  G.  Burn,  J.  Evi- 
dence, III.  Williams,  J.  Evi- 
dence, I.     Dick.  Sess.  199. 

{b)  Co.  Lit.  6,  b.  2  Hale,  277. 
Com.  Dig.  Testmoigne,  A.  5. 
Bui.  N.  P.  29 1 .  Bac.  Abr.  Evi- 
dence, A.  «.  Burn,  J.  Evidence, 
II L  Williams,  J.  Evidence,  I. 
Dick.  Sess.  199. 

(c)  2  East,  P.  C.  1003.  Co. 
Lit.  Q,  b.  2  Hale,  277.  Com. 
Dig.  Testmoigne,  A.  5.  l>ul. 
N.  P.  291.  Jiac.  Abr.  Evidence, 
A.  5.  Burn,  J.  Evidence,  MI. 
Williams,  J.  Evidence,  1.  Dick. 
Sess.  199. 

(rf)  Id.  ibid. 

(e)  Id.  ibid.     Willes,  6G6,  7. 

(/)  9  Ann.  c.  14.  s.  5. 

(.</)  2  Hale,  277.  Phil,  on 
Evid.  15. 

ill)  2  Roll.  Abr.  880. 


{i)  Fortes.  208.  Phil,  on 
Evid.  15. 

(k)  Co.  Lit.  6,  b.  2  Hale,  277. 
Com.  Dig.  Testmoigne,  A.  5. 
Bac.  Abr.  Evidence,  A.  6.  Dick. 
Sess.  199. 

(I)  Willes,  66G.  Co.  Lit. 
6.  b.  n.  I.  2  Wils.  18.  2  Salk. 
690.  5  Mod.  75.  Fortes.  209. 
1  Leach,  442,  3.  1  Phil,  on  Evid. 
6th  edit.  215.  Bui.  N.  P.  292. 
Cora.  Dig.  Testmoigne,  A.  5. 
Bac.  Abr.  Evidence,  A.  6.  Wil- 
liams, J.  Evidence,  I.  Dick. 
Sess.  199. 

(m)  3  Lev.  426.  5  Mod.  75. 
Com.  Dig.  Testmoigne,  A.  5. 
Fortes.  209.  Hawk.  b.  2.  c.  46. 
s.  102.  Peake  on  Evid.  141. 
Phil,  on  Evid.  16. 

(«)  2  Salk.  690.  1  Leach, 
442.  10  St.  Tr.  42.  Peake  on 
Evid.  141.  Bui.  N.  P.  292. 
1  Phil,  on  Evid.  6th  edit.  28. 
Hawk.  b.  2.  c.  46.  s.  102.  Com. 
Dig.  Testmoigne,  A.  5.  Wil- 
liams, J.  Evidence,  I. 
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Infamy.  regard  to  the  punishment  inflicted  (a).  So  also  will  fraud  in 
gaming  (b),  and  bribing  a  witness  not  to  give  evidence  (c).  An- 
ciently, a  person  found  guilty  of  petty  larceny,  was  disabled  from 
becoming  a  witness  (d) ;  but  this  is  now  altered  by  an  express 
legislative  provision  {e).  So  it  was  formerly  doubted  whether 
persons  excommunicated  were  competent  witnesses ;  but  the 
53  Geo.  3.  c.  127,  declares  that  they  shall  be  admissible  (/).  So 
•  persons  outlawed  in  a  personal  action,  are  competent  witnesses  (g). 

[  601  ]  But  though  persons,  under  these  disabilities,  are  rendered  in- 
capable of  making  oath  against  or  in  favor  of  others,  their  affida- 
vits may  be  received  in  their  own  exculpation  (h).  On  principle 
it  should  seem,  that  in  general  the  objections  to  a  witness,  on 
account  of  his  having  committed  a  crime,  particularly  if  not  per- 
jury, ought  rather  to  affect  his  credibility  than  his  competency  ; 
for  though  a  person  may  be  proved,  on  his  own  showing,  or  by 
other  evidence,  to  have  committed  a  crime,  it  does  not  follow  that 
he  can  never  afterwards  feel  the  obligation  of  an  oaih  (/). 

In  order  to  urge  the  disability  against  the  witness  with  effect,  it 
is  necessary  to  prove  the  record  of  the  judgment,  as  well  as  con- 
viction (k).  For  the  sentence  must  be  produced,  as  well  as  the 
conviction,  lest  any  objection  should  have  defeated  it  in  arrest  of 
judgment  (/) ;  and  the  admission  of  the  witness  himself  will  not 
suffice,  without  a  copy  both  of  the  judgment  and  conviction  (w). 
The  record  must  have  a  caption  (//).  It  is  not  mateiial  to 
show  that  the  judgment  has  been  executed  (o). 


(a)  Vide  ante,  599,  note  (n). 

(6)  9  Ann.  c.  14.  s.  5. 

(c)  Fortes.  208.  Phil,  on 
Evid.  1.5, 

{d)  2  Wils.  18.  Willes,  665. 
1  Leach,  443,  n.  a. 

(e)  31  Geo.  3.  c.  35. 

(f)  53  Geo.  3.    c.  127.    s.  3. 

1  Phil,  on  Evid.  O'th  ed.  26.     Id. 
Pref.  Vl[.   Peake  on  Evid.  155. 

2  Hale,  277. 

ig)  I  Phil,  on  Evid.  6th  edit. 
26.  Co.  Lit.  6,  b.  Com.  Dig. 
Testmoigue,  A.5.  SirT.  Rayni. 
369. 

(/i)  2  Stra.  1148.    2  Salk.  461. 

ii)    11  East,  311. 


{k)  8  East,  78.  11  East,  309. 
6  Esp.  Rep.  124.  Rnl.  N.  P. 
292.  Com.  Dig.  Testmoigne, 
A.  5.  Bac.  Abr.  Evidence,  A.  6. 
Dick.  Sess.  200. 

(/)  1  Cowp.  8.  4  Burr.  2283. 
Com.  Dig.  Testmoigne,  A.  5. 
Dae.  Ab.  Evidence,  A.  6.  1  Phil, 
on  Evid.  6th  edit.  27. 

(m)  8  East,  77.  1 1  East,  309. 
6  Esp.  Rep.  124  See  form  of 
proof,  4  Harg.  St.  Tr.  759,  760. 
Post,  last  vol. 

(m)  2  Stark.  C.N.  P.  183. 

(o)  2  Salk.  689.  3  Inst.  219. 
3  Lev.  42(>.  Dut  see  Co.  Lit.  8-. 
Kel.  37.     3  Mod.  75,  6. 
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But   it   is   agreed   that,  in   general,  every  description   of  legal   How  incotnpe- 
.    -  ,  .        -  .     .  ,  ■     ,  ,    teiicy  by  infamy 

iiuamy,  resulting  from  a  conviction,  may  be  so  entirely  removed  jg  lestored. 

by  his  majesty's  pardon,  as  to  render  the  party,  who  was  before 
disabled,  a  competent  witness  {a).  This  rule,  however,  does  not 
extend  to  a  case  where  the  incompetence  is  made  part  of  the 
judgment  by  a  particular  statute  ;  and,  therefore,  after  a  conviction 
of  perjury,  or  subornation  of  perjury,  on  5  Eliz.  c.  9,  the  de-  [  602  ] 
fendant,  though  pardoned,  cannot  be  examined  as  a  witness  (6) ; 
though,  if  the  indictment  had  been  founded  merely  on  the  com- 
mon law,  the  remission  of  the  penalty  would  have  included  that 
of  the  disqualifications  imposed  by  the  sentence  (c).  And  it  is 
necessary  that  tlie  pardon  should  appear  to  the  court  under  the 
great  seal,  for  the  warrant  under  the  king's  sign  manual  will  not 
be  of  any  avail  (d). 

The  incompetence  may  be  avoided,  by  reversing  the  sentence, 
as  on  a  judgment  of  perjury,  in  the  statute  (e). 

Competence  may  also  be  restored  by  the  admission  of  a  de- 
fendant to  clergy,  and  his  performing  the  conditions,  or  under- 
going the  penalties,  on  which  he  is  entitled  to  receive  it  (J^). 
Thus,  formerly  the  old  method  of  purgation  was  used,  to  take 
away  all  stain  of  the  conviction  from  those  who  were  admitted  to 
clergy  (g).  By  the  statute  18  Eliz.  c.  7.  s.  3,  that  process  was 
rendered   unnecessary,  and  burning  in  the  hand  was  allowed,  by 


(a)2Salk.  513,14.  689.    1  Ld.  (r)  5Esp.  Rep.94.  Bui.  N.  P. 

Ray m.  39.     Sir  T.  Rayra.  379.  192.    Dick.  Sess.  200,     11  East, 

Hob.  67.  81,    82.      Holt,  685.  311.      3   Harg.  St.  Tr.  44.  47. 

1   Leach,    454.      2    Hale,    278.  One   who   returns    from    trans- 

5  Esp.  Rep.  94.    1  Phil,  on  Evid.  portation  before  the  expiration 

6th  ed.  31,  3.   Hawk.  b.  2.  c.46.  of  his  term,  is  not  restored  to 

s.  110.     Com.  Dig.  Testmoigne,  his  civil  rights,  see  2  JB.  &  A. 

A.  4.    Williams,  J.  Evidence,  I.  258. 

Dick.  Sess.  200.    Stark,  on  Evid.  ((f)  1  Leach,  98.     Hawk.  b.  2. 

part  iv.  717  to  723.  c.  37.  s.  50.     1  Bla.  Rep.  479. 

(b)  5  Esp.  Rep.  94.     2  Salk.  (e)  FeakeonEvid.  141.    9  St. 

514.689.690.     Holt,135.    Rul.  Tr.  625. 665. 

N.  P.  292.     1  Ld.  Raym.  256.  ( /")    Sir  T.  Ravm.    369.  380. 

3  Salk.  155.     Hawk.  b.  2.  c.  46.  Kel.  37.   Hob.  292.  2  Hale,  278. 

s.  112.   Dick.  Sess. 200.  3  Haig.  5  St.  Tr.  172.      See  Stark,   on 

St.  Tr.  44,  47.     1  Phd.  on  Lvid.  Evid.  part  iv.  718  to  723. 

6th  edit.  34.     Peake  on  Evid.  (^)  5  St. Tr.  172.     Kel.  37,  8. 
141. 
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Infamy.  way  of  substitution  (a).  Aud  where  this  stigma  has  been  changed 
by  act  of  parliament  for  some  other  penalty,  as  transportation  (6), 
fine,  and  whipping  (c),  those  new  punishments  have  the  same 
effect  with  the  old,  by  the  particular  provisions  of  those  sta- 
tutes (d).  And,  upon  the  same  principle,  clergymen  and  peers 
of  the  realm,  who  are  entitled  to  their  clergy,  without  either 
[  603  ]  penalty  or  condition,  are  restored  to  their  competence  by  the  mere 
«  reception  of  the  benefit  (e).     In  a  late  case  it  was  held,  that  a 

person  who  had  been  convicted  of  grand  larceny,  and  sentenced  to 
transportation  for  seven  years,  his  being  confined  in  the  hulks  for 
seven  years,  in  execution  of  his  sentence  of  seven  years  transpor- 
tation, maile  him  a  competent  witness,  such  confinement  operating 
as  a  statute  pardon.  And  it  was  also  held,  that  his  having  twice 
escaped  during  such  confinement,  for  a  few  hours  each  time,  did 
not  destroy  the  effect  of  it  (/). 


Of  tire  evidence 
of  Accomplices, 


We  have  seen,  that  the  mere  confession  of  guilt,  without  a 
conviction,  will  not  be  suflScient  to  render  a  man  legally  infamous  ; 
and,  therefore,  the  testimony  of  an  avowed  accomplice  may,  in  all 
cases,  be  taken  (g),  even  though  an  indictment  has  been  found 
against  him  for  the  offence,  respecting  which  his  evidence  is  ad- 
mitted (/i).  And  if  he  die  before  the  trial,  his  depositions,  taken 
before  the  magistrate,  in  the  presence  of  the  prisoner,  in  pursu- 
ance of  the  statutes  of  Philip  &  Mary,  may  be  read  in  evidence 
against  the  prisoner  {i).  The  practice  of  allowing  the  partakers  in 
the  crime  to  convict  their  companions  in  guilt,  was  introduced  in 
the  room  of  the  old  custom,  by  which  they  were  allowed  to  become 
approvers  (/c).     This    latter    mode    of    procuring   testimony  was, 


(a)  5St.  Tr.  172. 
(6)  4  Geo.  1.  c.  11. 

(c)  19  Geo.  3.  c.  74.  s.  3. 

[d)  1  Phil,  on  Evid,  6th  edit. 
32,  See  form  of  entry  of  satis- 
faction, 4  Harg.  St.  Tr.  760. 

,  (e)  Id.  ibid.  How  to  prove 
clergy,  &c.  see  1  Phil,  on  Evid. 
6th  edit.  32. 

(/)  l{uss.&Ry.  C.  C.  248. 

{(j)  Ante,  601.  1  Leach,  12. 
15.5.  464.  4G6.  1  St.  Tr.  96.  696, 
697.  723.  2  St.  Tr.  334.  501. 
3  St.  Tr.  161.  217.   595.   69«. 


669.  4  St.  Tr.  724.  Kel.  17, 
18.  Hawk.  b.  2.  c.  46.  s.  94. 
Bui.  N.  P.  286.  Com.  Dig. 
Testmoigne,  A.  4,  Bac,  Abr. 
Evidence,  A.  5.  Burn,  J.  Evi- 
dence, HI.  1  Phil,  on  Evid.  6th 
ed.  35  to  41,    Dick.  Sess.  205,  6. 

Qi)  1  St.  Tr.  96,  2  St.  Tr.  501, 
Hawk,  b,  2.  c.  46.  s.  95.  Bac. 
Abr.  Evidence,  A.  5.  Burn,  J. 
Evidence,  II.  Dick.  Sess.  205, 
206. 

(?)  1  Leach,  12.     Ante,  81. 

(A)  Cowp.  335. 
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by  suffering  a  criminal  to  confess,  as  well  the  particular  crime  Accomplice. 
charged  upon  him,  as  all  other  treasons  or  felonies  in  which  he 
was  either  an  agent  or  contriver.  On  the  court's  admitting  his 
offer,  which  it  was  always  in  their  discretion  to  refuse,  the  party 
accused  was  immediately  put  on  his  trial,  whereon,  if  he  was  ac- 
quitted, the  approver  was  sentenced  to  death  ;  but  if  convicted, 
the  latter  obtained  his  pardon.  Instead  of  this  singular  method  of 
bringing  offenders,  and  frequently  the  innocent,  to  punishment, 
the  testimony  of  accomplices  is  admitted,  in  the  way  we  have 
already  noticed  in  an  early  stage  of  the  proceedings  {a).  We  have 
now,  therefore,  only  to  consider  the  effect  of  their  testimony, 
when  sworn  on  the  trial. 

An  accomplice  will  be  a  competent  witness  on  the  trial,  even  [  604  ] 
though  he  has  received  a  promise  of  pardon,  or  is  entitled  by 
some  statute  to  claim  a  reward  on  the  prisoner's  conviction  (6). 
But,  in  general,  there  is  no  promise  of  pardon  to  a  man  who  thus 
becomes  a  \\  itness  (c) ;  though,  if  he  makes  a  full  and  complete 
disclosure,  he  will  have  an  equitable  claim  to  the  mercy  of  the 
crown,  and  the  court  will  put  off  his  trial,  to  enable  him  to  apply 
for  a  pardon  (d).  Some  interest,  therefore,  he  must  always  have 
in  the  conviction  of  the  defendant ;  but  though  it  may  affect  his 
credit,  it  will  not  divest  him  of  his  capacity  to  become  u  wit- 
ness (e).  And  even  though  he  has  never  been  admitted  as  an 
evidence  for  the  crown,  but  has  been  surreptitiously  taken  before 
the  grand  jury,  to  enable  them  to  find  the  bill,  it  will  not  invali- 
date the  proceedings,  aud  he  may  be  examined  on  the  trial  (J). 
A  person  suspected  of  being  an  accomplice  may  chuse  whether 
he  will  rely  on  the  general  assurance  of  the  court  to  recommend 
hmi  to  mercy,  and  may,  if  he  pleases,  refuse  to  be  sworn  ;  but. 


(a)  4  Bla.  Coin.  329,  30.   Ante,  S.  C.     He  is  not  entitled,  as  a 

82,  3.  matter    of  right,  to   be   exempt 

(A)  Kel.  17.     10  St.  Tr.  259.  from  being  prosecuted  for  other 

1  Hale,  303.     Hawk.  b.  2.  c.  4(>.  offences,  at  the  same  assizes  at 

s.  135.     Com.  Dig.  Testmoigae,  vs^hich  he  has  been  a  witness  for 

A.  4.     Willes,  425.     1  Phil,  on  the  crown,    iluss.  &  lly.  C.  C. 

Evid.  6th  edit.  37.     4  Bla.  Com.  361.  454. 

330.  (e)  Ante,  310. 

(c)  Kel.  IB.  (/)  1  Leach,  155.  Hawk.  b.  2. 

((0  Cowp.  339.    1  Leach,  115,  c.46.  s.97. 
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Accomplice,  if  sworn,  he  must  disclose  the  whole  transaction  (a).  As  the 
statute  2  Geo.  2.  c.  24.  s.  8,  against  bribery  at  elections,  exempts 
those  participators  in  the  guilt,  who  turn  informers,  from  the 
penalties  it  inflicts,  by  a  necessary  construction  it  constitutes  them 
legal  witnesses  (h).  So  on  the  trial  of  an  accessary  for  a  misde- 
meanor, under  tlie  22  Geo.  3.  c.  58,  in  receiving  stolen  goods 
the  original  felon  may  be  examined  as  a  witness ;  for  the  convic- 
tion of  the  former  does  not  depend  upon  that  of  the  latter  (c). 
And  in  a  prosecution  on  the  4  Geo.  1.  c.  11,  for  taking  a  reward 

[  605  J  to  recover  stolen  goods  for  the  owner,  the  party  who  stole  them 
may  be  admitted  to  give  evidence  (d).  But  if  these  principles 
^  seem  oppressive  to  the  defendant,  in  some  cases  they  operate  in 

his  favor  ;  for  any  of  those  wlio  are  separately  indicted  for  the 
same  offence,  may  be  called  as  witnesses  on  his  part,  to  prove  his 
irmocence  (e). 

It  was  formerly  thouglit,  that  though  an  accomplice  may  be 
admitted  as  an  evidence,  his  testimony  could  only  be  left  to  the 
jury,  when  corroborated  by  more  unexceptionable  witnesses.  But 
it  is  now  settled,  that  such  evidence  may  be  left  to  the  jury  ;  and, 
if  they  regard  it  as  sufficient,  the  prisoner  may  be  convicted  (f). 
An  accomplice  does  not  require  confirmation  as  to  the  person 
charged,  provided  he  is  confirmed  in  the  particulars  of  his 
story  (g).  And  if  the  testimony  of  an  accomplice  be  confirmed, 
so  far  as  his  testimony  relates  to  one  prisoner,  but  he  be  not  con- 
firmed with  respect  to  another  prisoner,  still  th.e  latter  may  be 
convicted  on  the  testimony  of  the  accomplice  {h).     It  is,  however. 


(a)  2  Leach,  767.    The  course  (d)  1  Leach,  17,  note  (a).  419, 

on  the  circuit  is,  before  the   bill  n.  (a).     2  Enst,  P.  C.  782. 
goes  before  the  granrl  jury,  for  (e)  2  Rol.  Abr.  6B5.      Rep. 

a  brief  to  be  given  to  counsel  to  temp.    Hardvv,    303.      2    Hale, 

move  that  the   prisoner,  C.  D.,  280.    1  Hale,  305.    Fortes.  247. 

may  be   admitted    evidence    for  2  Campb.  333,  in  notis.     Hawk, 

the    crown;    and    then    counsel  b.  2.  c.  4G.  s.  99.     Williams,  J. 

reads  depositions,  and   if  he  is  Evidence,  I.     Dick.  Sess.  20G, 

satisfied  that  the  evidence  of  the  207. 

aceomplioe  is  material,  he  makes  (f)  1  Leaeh,  4(>4,6,  n.  a.  478. 

the  motion.  2   Campb.    132.       7   T.  R.  009. 

(6)   \V  illes,  423.   42r),  note  c.  1  Hale,  303,  4.  h.     Hawk.  b.  2. 

Sa v.  Rep.  291.  239.     4East,lB0.  c.  4G.  s.  9(>.     Dick.  Sess.  20f>. 

(c)  1   Leach,   410,  19,  n.  (a).  (_</)  Rnss.  <;<.•  Ry.  C.  C.  251. 

2  East.,  P.  C.  702.  (h)  3  Stark.  C.  N.  P.  34. 
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the  practice  to  direct  the  jury  only  to  give  weight  to  the  evidence     Accomplice. 

of  an  accomplice,  when,   in  some  point,  it  is  confirmed   by  other 

evidence ;  which    establishes,   in  some   degree,   his  character   for 

veracity,    and   enables   them   to  judge  of    the  consistency  of  his 

narrative  (a).     And  if   the  jury  find  the  prisoner  guilty,   on   the 

single  testimony  even    of    a   credible   accomplice,  the  court  will 

sometimes  recommend  him  to  mercy  (6). 

There  is  one  species  of  disability  to  give  evidence,  which  arises  Professional 
,-  ,.  ,.  ^i-iTx     confidence, 

merely  irom  a  temporary  relation,  and  is  contined  m  its  ettects  to 

the  circumstances  disclosed    under   its   sanction.     It  arises  from 
the  situation  in  which  a  counsel  or  attorney  stands  to  his  client, 
and  the  cotijidence  which  it  is  necessary  for  every  one  to  repose  in 
his  legal   advisers.     To  this  confidence  the  law  has  attached  so 
sacred   an   inviolability,  that   it  will  not  compel,  nor  even   suffer 
those  who  are  thus  employed  to  disclose  any  facts  stated  to  them 
confidentially,  in  the  way  of  their  profession,  even  after  the  cause,      [     606     ] 
in  the  course  of  which  they  were  communicated,  is  entirely  con- 
cluded (o).     Thus  an  attorney  is  not  bound  to  obey  a  subpoena 
duces  tecum,  to  produce  papers  against  his  client  on  an  indict- 
ment for  perjury  {d),    though  it  would   certainly  be    prudent    for 
him  to  attend  on   such  an  occasion,  and  state   to  the  court  the 
grounds  on  which  he  is  bound  to  secrecy  (e).     The  retainer  of  a 
counsel  for  a  cause  is  in  the  nature  of  a  privileged  communica- 
tion, and  cannot  be  disclosed  (/  )•     And  this  rule  extends  also  to 
an  interpreter,   who   may  be  employed  on   the   part  of  an  alien, 
ignorant  of  the  language,  to  communicate  his  instructions  to  his 
attorney  (g).     And   the  rule   is  not  confined   to   communications 
made  in  the  course  of  a  cause,  or  with  a  view  to  a  cause  {h),  but 
extends    to  all    cases   where    the  party  applies   for    professional 


(a)  Dick.  Sess.  206.    3  Stark.  (</)  3   Burr.    1G87.      9    East, 

C.  N.  P.  34,  and  notes.  485. 

(6)  1  Leach,  4(ja.    Hawk.  b.  2.  (e)  9  East,  4U5. 

c.  40.  s.  96,  (/)  I  Ry.&Mo.  C.  N.  P.  165. 

(c)  3  Burr.  1687.    9  East,  485,  (r/)  Peuke,  N.  P.  C  77:   but 

4  T.  R.  758.  761.     Bui.  N.  P.  not  to  a  couunuuication  made  to 

284.     Hawk.  h.  3.  c.  46.  s.  84.  an  interpreter  in  the  absence  of 

Dick.    Sess,    207.      1    Phil,    ou  the  attorney. 

Evid.  6th  edit.  132.     Peake  on  (/t)  2  Brod.  &  B.  4.    2Canipb. 

Evid.193.    Stark,  on  Evid.  parti.  page  9. 
104  ;  part  ir.  395,  &c. 
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Professional    advice  (a).     And    the    rule   extends  to  facts   which   the  attorney 

CONFIDENCE.        .  -  i        •   i     •         i  ,  r  111 

becomes  acquainted  with  in  the  character  oi  an  attorney,  although 
the  communication  was  not  made  by  his  client  (/>).  Such  as  com- 
munications made  by  third  persons,  who  accompanied  the  client 
when  he  came  to  consult  the  attorney  (c) ;  and  to  the  contents 
of  a  written  instrument,  which  he  has  by  delivery  from  his 
client  (d). 

But  this  indulgence  does  not  apply  to  cases  where  the  witness, 
though  a  professional  man,  was  consulted  merely  as  a  friend, 
without  being  engaged  to  conduct  the  proceedings  (e).  As  where 
an  attorney  is  employed  in  matters  which  are  not  professional,  as 
in  a  treaty  for  the  purchase  of  an  estate  (^").  And  it  is  reported 
to  have  been  decided,  that  a  person  who  has  been  consulted  on 
the  supposition  that  he  was  a  solicitor,  may,  if  not  so,  be  com- 
pelled to  disclose  the  communication  (g).  And  a  counsel  or  soli- 
citor may  be  required  to  give  evidence  of  any  thing  which  he 
knew  before  his  retainer,  for  the  circumstance  of  his  being  sub- 
sequently employed,  cannot  affect  the  knowledge  of  facts  which 
had  previously  come  under  his  observation  (h).  So  also  he  may 
be  examined  as  to  any  facts  which  he  might  have  known  without 
being  retained,  and  which,  therefore,  form  no  part  of  his  profes- 
sional confidence,  as  the  execution  of  a  deed  to  which  he  was  a 
witness  (i),  or  whether  his  client  was  sworn  to  an  answer  in  chan- 
cery ;  or  whether  an  instrument,  on  which  there  appears  to  be  an 
erasure,  was  ever  in  a  different  condition  (k).  But  he  cannot 
[  607  ]  state  any  disclosures  or  confessions  made  by  his  client  in  reliance 
on  professional  honor  (/).  The  attorney-general,  if  asked  as  to 
the  motives  of  a  prosecution  instituted  by  him,  may  demur  to  the 
questions,  and  refuse  to  reply  (m).    A  person  retained  to  conduct 


(a)  2  Brod.  &  Bing.  4.    GMad.  4  T.  11.  752.      Bui.  N.  P.  284. 
47.  Hawk.  b.2.  c.  46.  s.  85. 

(b)  5  Esp,  Ca.  52.  (i)  Cowp.  845.    Peake,  N.  P. 

(c)  2  Camph.  579.  108.    4  Esp.  Rep.  185.    5  Id.  5.3. 

(d)  5  Esp.  Ca.  120.  Hawk.  b.  2.  c.  4G.  s.  87.     Bui. 
(c)  4  T.  R.  753.     Hawk.  b.2.  N.  P.  284. 

c.  46.  s.  91.  (/e)  1  Vent.  197.     Bui.  N.  P. 

(/)  2  B.  &  B.  4.   2  Carapb.  9.  284. 

6  Mad.  47.     19Ves.  268.  272.  (I)    Id.  ibid. 

(g)  G  Esp.  Rep.  67.  (m)  11  Harg.  St.Tr.  283. 

(A;  1  Vent.  197.    lOBIod.  40. 
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a  cause,  may  be  examined  as  to  any  mere  collateral  fact,  wfiich  Professional 
cannot,  from  its  nature,  have  been  private  :  as  to  prove  the  hand- 
writing of  his  client  (a),  or  to  state  the  contents  of  a  notice  to 
produce  papers,  which  he  received  in  his  official  capacity  (b). 
And  the  rule  does  not  extend  to  a  letter  written  by  the  attorney  to 
his  client,  and  indorsed  by  the  client  (c).  Nor  to  what  took  place 
at  the  execution  of  a  deed  (d).  Nor  to  an  admission  of  a  debt 
made  by  the  attorney  to  the  adverse  party,  by  order  of  his 
client  (e).  Nor  to  proof  of  identity  (/).  Nor  to  proof  that  the 
consideration  of  a  bond  was  usurious  (g).  And  it  seems  to  be 
the  better  opinion,  that  on  an  indictment  for  perjury  in  an  answer 
in  chancery,  he  may  be  sworn  to  prove  that  the  oath  was  taken 
by  his  client ;  because  that  is  a  matter,  the  knowledge  of  which 
he  may  only  share  with  the  public  (h).  And  he  will  not  be  pro- 
tected from  liability  to  be  sworn,  if  he  has  become  a  party  to  the 
transaction  (/).  Nor  does  the  rule  extend  to  a  communication 
made  to  an  attorney,   which  has  been   accidentally  overheard  by  , 

another  witness,  for  this  is  owing  to  the  negligence  of  the  client 
himself  (k).  Nor  does  this  protection  extend  to  any  other  species 
of  confidence  than  that  which  is  placed  in  a  legal  adviser;  for,  as 
the  law  stands  at  present,  though  it  has  been  regretted  by  the 
courts,  physicians,  surgeons,  catholic  priests  who  receive  confes- 
sions, and  others,  whose  situation  entrusts  them  with  concerns  as 
delicate  as  these,  are  compelled  to  the  fullest  disclosures  (/).  So 
a  steward,  or  private  friend,  is  bound  to  disclose  communica- 
tions, however  confidential  they  may  be  in  their  nature  (m).  So 
is  a  trustee  («).  And  a  peer  has  no  greater  privilege  in  this 
respect  than  a  commoner  (o). 


(a)  Hawk.  b.  2.  c.  46.  s.  89. 
(6)  7  East,  357. 

(c)  2  Stark.  C.  N.  P.  274. 

(d)  5  Esp.  52.  1  New.  Rep. 
21. 

(e)  2  Esp.  Ca.  474. 
(f)2Dow.&Ry.347.  2  Stra. 

1122.     Bui.  N.  P.  284. 

(g)  Peake,  108. 

{h)  2  Cowp.  848.  Bui.  N.  P. 
284,  5.  Hawk.  b.  2.  c.  4G.  s.  88, 
ace.  2  Stra.  1122.  Com.  Dig. 
Testmoignc,  C.  2,  scmb.  contra. 


(^•)  Peake,  108.     4  T.  R.  759. 

{k)  4  T.  R.  753.  2  Campb. 
10. 

(0  3St.Tr.715.  4T.  R.  759, 
760.  11  St.  Tr.  243.  246.  9  St. 
Tr.  582.  Hawk.  b.  2.  c.  46.  s.  92. 
But  see  Ld.  Kenyon's  observa- 
tions in  Peake's  Rep.  78, 9 ;  and 
Hints  to  Witnesses,  23,  4. 

(?«)  2  Atk.  524. 

(«)  Ld.  Raym.  783.  Stark,  on 
Evid.  part  iv.  397. 

(o)  11  St.Tr.  246. 
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Professional        It  is  said  to  be  no  sufficient  exception  to  a  witness,   that  he  is 
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one  or  the  judges  or  jurors  who  are  to  try  the  issue  (a).  rJnt  in 
such  a  case  the  juryman  would,  for  the  sake  of  convenience,  be 
probably  passed  over  in  the  panel,  or  challenged  by  the  party 
against  whom  he  is  to  be  examined  as  a  witness.  And  when  one 
[  608  ]  of  the  judges  is  to  be  sworn,  he  will  not  afterwards,  it  seems, 
return  to  the  bench  until  that  trial  is  concluded  (b).  A  clerk 
attending  upon  a  grand  jury,  shall  not  be  allowed  to  reveal  that 
which  is  given  in  evidence  before  the  inquest  (t). 

It  may  be  as  well  here  to  observe,  that  the  court  itself  will 
refuse  to  hear  professional  communications,  though  the  witness  be 
desirous  of  communicating  them  (tZ);  but,  of  course,  the  client 
may  waive  this  privilege  (e).  And  if  a  counsel  or  attorney  be 
called  as  a  witness  by  his  client,  he  is  not  protected  from  cross- 
examination  as  to  the  point  upon  which  he  has  been  examined 
in  chief,  although  it  was  matter  of  confidential  communication. 
But  such  cross-examination  must  be  confined  to  the  same  matter, 
and  must  not  be  extended  to  other  points  in  the  same  cause  ij). 


When  objection 
must  be  made  to 
a  witness. 


If  any  of  these  objections  which  we  have  considered,  exist  as 
to  the  competence  of  a  person  called  as  a  witness,  the  objection 
should  properly  be  made  before  he  is  sworn  in  chief  at  the  trial  ; 
though  now  it  may  be  made  at  any  time  before  conviction  (g). 
Where,  upon  a  trial  for  high  treason,  it  appeared,  that  after  a 
witness  had  been  examined  without  objection  on  the  part  of  the 
prisoner,  that  he  had  been  misdescribed  in  the  list  of  witnesses, 
which  is  required  by  the  statute  to  be  given  to  the  prisoner  pre- 
vious to  his  trial,  the  court  would  not  permit  the  evidence  of  that 
M'itness  to  be  struck  out  (A).  If  the  objection,  on  the  score  of 
interest,  be  not  taken  previous  to  the  examination  in  chief,  the 
witness  cannot  be  cross-examined  as  to  the  contents  of  a  written 


(a)  Kel.  12.  1  Sid.  133.  2  St. 
Tr.  2o7.  G32.  674.  Hawk.  b.  2. 
c.  46.  s.  «3. 

(b)  Kel.  12.  Hawk.  b.2.  c.46. 
s.  83. 

(c)  Tr.  per  Pais,  387.  Hawk, 
b.  2.  c.  46,  s.  1)3.     Ante,  317. 

(rf)  See  Stark,  on  Ev.  part  iv. 


599.  Bui.  N.  P."284.  4  T.  R. 
756.  759.     2  Ves.  jun.  189. 

(e)  1  Phil,  on  Evid.  6th  edit. 
132. 

(/)  2  Atk.  524. 

((j)  IT.  R.  717.  2  Burr.  2251. 
Cora.  Dig.  Testmoigne,  C.  1. 

{h)  2  Stark.  CIS.  P.  158. 
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document  not  produced,  which   might  have   been   done  had  the       Objkction 

TO    A    WITNESS. 

objection  been  taken  in  the  first  instance  (a).  It  seems  to  be  no 
ground  for  arresting  the  judgment,  that  an  exception  might  have 
been  taken  to  one  of  the  witnesses  ;  for  the  evidence  has  been 
left  to  the  jury,  and  they  have  found  it  worthy  of  credit  (b).  But 
it  may  be  allowed  to  weigh  with  the  court  on  an  application  for 
a  new  trial,  when  the  merits  of  the  case  seem  to  be  with  the 
party  apj)lying  (c). 

The    most   usual   mode  of  conipellii)g   the   attendance   of  wit-  2.  Mode  of  com- 

_      ,  pelling  ttie  at- 

nesses  for  the  prosecution,  is  by  binding  them  over  in  a  recog-  tendance  of  wit- 

nizance  to  appear,  and  give  evidence  at  the  time  or  the  examina- 
tion before  a  magistrate  (o?).  We  have  already  sliovvn  the  power 
with  which  justices  are  for  this  purpose  invested,  and  the  mode 
in  which  the  recognizance  is  to  be  taken ;  and  it  is  scarcely 
necessary  to  observe  here,  that  if  the  party  does  not  perform 
its  condition,  by  appearing  on  the  trial,  he  will  forfeit  the  sum 
which  it  specifies  (e). 

But  where  the  prosecutor  discovers  that  a  person,  who  is  not 
thus  already  bound  to  appear,  will  be  necessary  to  prove  the  in- 
dictment, he  must  have  recourse  to  other  process.  This  is,  by 
suing  out  a  writ  of  subpoena  ad  testificandum  (f),  which  will  be 
made  out  by  the  clerk  of  the  peace  at  the  sessions  (g),  the  clerk  [  609  ] 
of  assize  at  the  assizes  (/«),  or  the  crown-office,  when  its  aid  be 
comes  requisite  (i).  The  writs  issued  by  the  two  former  autho- 
rities were,  until  lately,  compidsory  only  within  the  county  where 
they  are  granted;  and,  therefore,  if  the  witness  lived  beyond  its 
limits,  application  must  have  been  made  to  the  crown-office,  from 
whence  it  might  issue  to  any  part  of  England  {k).     But  now,  by 


(a)  2  Carapb.  14.  (/)  See  form,  10  V/entw.  3.38. 

(6)  Id.  ibid.  Burn,  J.   Evidence,    IV.     Wil- 

(c)  1  T.  11.  717.     Com.  Dig.  lianis,  J.  Evidence,  III.     Dick. 

Testmoigne,  C  1.  Sess.  93,  4. 

(rf)  2  Hale,  282.     Hawk.  b.  2.  {cj)  Cro.  C.  C.  21.    Dick.  Sess. 

c.  4G.  s.  172,    n.  c.     Bac.  Abr.  208.  94. 

Evidence,  D.  Burn,  J.  Evidence,  (/i)  <Jro.  C  C.  9. 

IV.   WilHams,  J.  Evidence,  HI.  (i)  8  T.  R.  585. 

Dick.  Sess.  208,  9.  {k)  Cro.  C.  C.  '^9.  21.     2  No- 

(e)  Ante,  90  to  92.  Dick.  Sess.  Ian,  309,  n.  8. 
209.     Bac.  Abr.  Evidence,  D. 
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Attendance      the  45  Geo.  3.  c.  92.  s.  3,  a  writ  of  subpoena,  Issued  from  any 
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court  of  cotTjpetent  jurisdiction  to  compel  the  attendance  or  tne 
witness,  will  be  equally  valid  if  served  in  any  part  of  the  United 
Kingdom,  and  the  disobedience  of  it  is  punishable  in  the  King's 
Bench.  The  38  Geo.  3,  c.  52.  s.  4,  provides,  that  the  courts  of 
oyer  and  terminer,  and  general  gaol  delivery,  may  issue  process  to 
compel  the  attendance  of  witnesses  on  the  trial  of  an  indictment, 
found  by  the  grand  jury  of  the  county,  for  offences  committed  in 
the  county  of  a  cily,  or  town  corporate. 

The  prosecutor  should  not  include  more  than  four  persons  in 
the  subpoena  (a).  And,  as  the  writ  itself  should  be  retained,  the 
prosecutor  must  deliver  to  each  of  the  defendants  tickets,  contain- 
ing its  substance  {b) ;  or,  as  is  now  the  most  usual  mode,  copies 
of  the  writ  itself  (c).  This  must  be  done  a  reasonable  time 
before  the  trial,  in  order  to  enable  the  witness  to  attend  with  as 
[  GlO  ]  little  inconvenience  as  possible  {d).  And  if  there  are  any  papers 
in  his  hands,  which  it  is  desirable  to  the  party  to  obtain,  a  special 
clause  should  be  inserted  in  the  writ,  called  a  duces  tecum,  by 
which  he  will  be  connnanded  to  attend  with  the  documents  in 
question  (e) ;  «liich  he  ought  to  obey,  even  where,  from  any  con- 
fidential relation,  the  court  will  not,  on  his  appearance,  compel 
him  to  produce  them  (f).  But  no  man  can  be  forced  to  bring 
forward  evidence  against  himself,  even  though  hc/hold  the  paper 
in  his  hand  at  the  time  of  trial  (g).  Nor  can  any  rule  be  ob- 
tained to  inspect  the  books  of  a  corporation,  or  the  archives  of  an 
university,  on  the  part  of  the  prosecutor,  in  case  any  indictment 
or  criminal  prosecution  is  instituted  against  the  former,  or  the 
officers  of  the  latter  (h).  But  every  one  has  a  right  to  demand  an 
inspection  of  the  books  of  sessions,  for  they  are  the   property  of 

(a)    Cowp.    84G.       Bac.  Abr.  (d)  1  Stra.   510.     Bac.   Abr. 

Evidence,  1).  in  notes.     Burn,  J,  Evidence,  D.     Dick.  Sess.  210. 
Evidence,  A.  (c)  8ee  form,  post,  last  vol. 

(6)  o   Mod.  355.      Cro.  Car.  ( /")  9  East,  4i5o.     Ante,  577. 

640.     Bac.   Abr.  Evidence,  D.  (J  Esp.  Hep.  IIG.     2  Tidd,  80«. 
See    form.    Hum,  .1.   Evidence,  (g)    1   Leach,    299.     4  Burr. 

IV.    WilIiams,J.  Evidence,  !rr.  2489.      1  T.  R.   t>89,   in   notes. 

Dick.  Sess.  94.     Po.-;t,  last  vol.  Loft,  321.     Ante,  577,  8. 

(c)   Bac.  Abr.   Evidence,  D.  (//)  Ante,  578.     2  Stra.  1210. 

Burn,  J.    Lviderce,  IV.     Wil-  1  ]ila.  Rep.  37.  351.     2  Lord 

Jiams,  J.  Evidence,  lU.     Dick.  Raym.  927.  1  Wil8.239.  IT.R. 

Sess.  94.  i>89,  in  notes. 
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the  public  (a).     Where,  however,  the  writings  are  in  the  custody      Attendance 
or  tlie  defendant,   a  notice   must  be  served  on  nun   to   produce 
them  (b),  in  order  to  enable  the  prosecutor  to  give  parol  evidence 
of  their  contents,  as  we  have  sufficiently  shown,   in  the  consider- 
ation  of  documentary  evidence  (c). 

Where  the  party,  whose  testimony  is  desired,  is  detained  in 
prison,  on  board  a  ship,  or  in  any  description  of  confinement,  a 
writ  of  habeas  corpus  ad  testificandum  may  be  obtained,  to  pro- 
cure his  attendance  {d).  This,  any  one  of  the  judges  or  barons 
of  the  courts  of  King's  Bench,  Common  Pleas,  and  Exchequer, 
in  England  or  Ireland,  have  discretionary  power  to  grant  to  any 
part  of  the  United  Kingdon),  to  bring  a  witness  before  any  court 
of  record,  to  be  examined  before  such  courts,  or  any  grand,  petit, 
or  other  jury,  in  any  cause  or  matter,  civil  or  criminal  (e).  And 
the  justices  of  the  great  sessions  of  Wales,  and  the  county  pala-  [  6ll  ] 
tine  of  Chester,  have  the  same  authority  within  the  limits  of  their 
jurisdiction  {/).  In  order  to  obtain  this  writ,  an  ajfidavil  (g) 
must  be  made  by  the  party  applying  {/i),  stating,  that  the  party  is 
confined,  and  that  he  is  a  material  witness,  and  that  the  trial  is 
about  to  take  place  («) ;  and  if  he  be  at  a  great  distance,  the 
court  will  expect  it  to  be  specially  shown  how  he  is  n)aterial  (k) ; 
and  in  case  of  his  being  on  board  a  ship,  that  he  is  willing  to 
attend  (/).  On  this  an  application  must  be  made  to  the  court,  if 
sitting,    or    to  a  judge  in  vacation,  when  the  former  will,  in  its 

(fl)  1  Wils.  240.     1  Bla.  Rep.  (h)   Fortes.   396.      Tidd,    8th 

39.     Tidd,  8th  edit.  64G,  7.  852.  edit.  858. 

Ante,  576,  7.  (i)  Tidd,  8th  edit.  858.  Peake 

(6)  Ante,  578.   See  form,  post,  on  Evid.  210.    1  Phil,  on  Evid. 

last  vol.  6th  edit.  5. 

(c)  Ante,  578,  9.  {k)  Tidd,  8th  edit.  858. 

Id)  3  Burr.  1440.    Hawk.  b.  2.  (/)  Cowp.  672.     1  Phil,  on  Ev. 

C.46.  s.172.  4Harg.St.Tr.599.  6th  edit.  5.     1  Stark.  C.  N.  P. 

See  form,  post,  lastvol.    Ante,  470.     In  Peake,    210,   11,    and 

321.  Tidd's  Prac.   8th  edit.   858,   it 

(e)    43  Geo.  3.    c.  140.      44  seems   to    be   supposed   that  an 

Geo.  3.  c.  102.     Tidd,  8th  edit.  afhdavit  of  the  readiness  of  the 

859,60.     Dick.  Sess.  208.     The  witness  to  attend,   must,  in   all 

application  for  a  habeas  corpus,  cases,  be  made  ;  but  this  reqni- 

under  the  44  Geo.  3,  ought  to  site  only  applies  when  the  party 

be  made  to  a  judge  out  of  court,  is    on   board    ship,  Cowp.   672. 

2  M.&  S.  582.  1  Phil,  on  Evid.  6th  ed.  5;  and, 

(/)  44  Geo.  3.    c.  102.  s.  2.  in  the  latter  case,  it  is  not  in  all 

Tidd,  8th  edit.  859,  60.  cases  necessary  to  swear  to  the 

(f/)  See  form,  post,  last  vol.  witness's  readiness  to  attend. 
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Attendance     cliscrelion,  grant  a  rule,  or  the  latter  will  issue  his  fiat  for  the  writ, 

OF   -VVlTNESbES,  ,  .....  i-  i       •  r  ^L  £U  /     x  T'U- 

whereon  it  will  immediately  issue  irom  the  crown-ornce  {a).  Ihis 
writ  should  then  be  served  on  the  party  detaining  the  witness  (6), 
and  notice  sliould,  it  is  said,  be  given,  in  case  of  imprisonment 
for  debt,  to  all  those  at  whose  suit  he  is  in  custody  (c).  But  this 
process  will  not  be  awarded  to  bring  up  a  prisoner,  in  custody  on 
a  charge  of  high  treason,  or  a  prisoner  of  war;  who,  though  he 
may  be  examined  on  interrogatories,  by  consent,  cannot  be 
brought  up,  unless  the  secretary  of  state  agree  to  his  removal  (d). 
And  where  it  appears  that  the  evidence  of  the  witness  cannot  be 
material,  or  that  his  imprisonment  will  soon  determine,  or  that  the 
[  Cl2  ]  application  is  a  mere  excuse  to  remove  a  prisoner  in  execution, 
the  court  will  refuse  to  grant  it  (e) ;  and  the  party  applying  must, 
it  is  said,  defray  all  reasonable  expences  {f).  And  a  question 
has  been  made,  whether  the  party  applying  for  the  writ,  ought 
not  to  indemnify  the  gaoler  against  the  chance  of  the  witness 
escaping  (g).  An  habeas  corpus  to  bring  up  a  witiiess  on  be- 
half of  a  prisoner,  was  formerly  refused  (//) ;  but  is  now  to 
be  issued  on  behalf  of  the  defendant,  as  well  as  of  the  pro- 
secutor (/). 


When  a  witness  resides  abroad,  or  is  about  to  leave  the  country 
before  trial,  he  may,  by  the  consent  of  both  parties,  be  examined 
on  htterroiifdories  ;  in  the  former  case,  before  commissioners  ap- 
proved by  both  of  them  ;  aud,  in  the  latter,  before  a  judge  in 
chambers  {k).  But  tiiis  cannot  be  done  if  the  defendant  refuses, 
because  the  evidence  is  not  the  best  of  which  the  case  will 
admit  (/),  except  in  proceedings  for  offences  alleged  to  have  been 
committed  in  the  East  or  West  Indies,  by  persons  holding  official 


(a)  3  IJiirr.  1440.  1'idd,  «th 
edit.  «53.  1  Phil,  on  Evid.  Gth 
edit.  5.  2  M.  ^'  S.  oa-2.  See 
forms  of  rule,  post,  last  vol. 

(/;)  1  Cowp.  24n,  9.  Tidd,  Bth 
edit.  80'0.  1  Phil,  on  Evid.  Gth 
edit.  5. 

(e)  1  Sniidi,  284,  scd  (jnarc. 

{d)  Dougl.  419.  Bac.  Ahr. 
Evidence.  D.  Peake  on  l-^vid. 
211.  1  Phil,  on  Evid.  Gth  edit.  5. 
Tidd,  tub  edit.  «60. 

(r)  ii  nurr.14'10.  Tidd,  (3th 
edit.  OGO. 


(/)  1  Smith,  285.  Tidd,  8th 
ed.  8G().  Peake  on  livid.  211. 
1  Phil,  on  Evid.  Gth  edit.  5. 

(g)  Bac.  Abr.  Evidence,  D. 
Tidd,  Hth  edit.  8G0. 

(h)  4  Harg.  St.  'i'r.  2.  o99. 

[i)  Eawk.  b.  2.  c.  46.  s.  172; 
and  post,  G24,  5. 

(k)  1  Cowp.  174.  2  M.  &  S. 
G04.  2  Salk.  C9l.  Comb,  o3. 
Ante,  492.  Bac.  Abr.  Evi- 
dence, E.     2  Chit.  Rep.  199. 

(/)  Barnes,  447.  Tidd,  8th 
edit.  8G0. 
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Situations  there,  where  witnesses  may  be  exanuned  before  the   ma-     Attendance 

,  .  .  ,  '  All  11  OF    WITNESSES. 

gistrates  there  on  writs  ot  mandamus  («).  iind  the  court  will  put 
off  the  trial  until  the  return  of  those  writs,  in  case  of  informations 
for  misconduct  in  officers  employed  in  India  (b).  So  where  a 
party,  in  a  case  where  coiisent  is  requisite,  refuses  to  grant  it, 
the  court  will  put  off  the  trial,  to  give  time  for  the  attendance 
of  the  witnesses  (c). 

It  is  certain  that,  in  civil  cases,  a  witness  is  not  bound  to  attend, 
unless  he  is  paid  his  reasonable  expences  (d).  And,  though  for-  [  613  ] 
merly  there  was  no  law  to  reimburse  those  who  attended  on 
behalf  of  the  crown,  it  was  regretted  by  some  of  the  most  emi- 
nent authorities  in  the  profession  (e).  To  remedy  this  evil,  it  is 
provided  by  several  recent  statutes,  that  the  prosecutor  and  wit- 
nesses, in  case  of  felonies,  may,  on  petitioning  the  judge,  obtain 
their  reasonable  expences  out  of  the  county  stock,  with  an  allow- 
ance, if  poor,  for  their  loss  of  time,  whether  the  defendant  be 
found  guilty  or  be  acquitted  (f).  But  it  is  said  that  the  witness  is 
compellable  to  attend,  and  must  not,  as  in  civil  cases,  refuse  to  obey 
the  subpoena,  on  the  ground  that  his  expences  have  not  been  duly 
tendered  (g).  This  position,  however,  seems,  at  the  present  time, 
very  questionable,  as  far  as  relates  to  attendance  in  pursuance  of  a 
subpoena,  as  the  statute,  which  directs  that  subpoenas  may  be 
served  in  any  part  of  the  kingdom,  provides  that  no  attachment 
shall    issue    on    the   ground    of  disobedience,    unless    reasonable 


(a)  13  Geo.  3.  c.  63.  42 Geo.  3.  dence,  III.      Williams,  J.  Evi- 

c.  «5.  s.  2,  3.   8  East,  31.   Tidd,  dence,  VI.      Dick.   Sess.   209; 

8th  edit.  804.     Ante,  492.  and  see  alsc;  the  58  Geo.  3.  c.  70. 

(Z»)    Ante,   492.     8  East,   31.  s.  4,  allowing  costs,  c*v:c.  in  cases 

Cowp.  174.  of  larceny,  or  other  felony.     It 

(c)  1  Cowp.  174.  2  Dougl.  seems  this  act  does  not  extend 
219.  Tidd,  8th  edit.  861.  As  to  any  costs  incurred  previous 
to  the  practical  mode  of  exami-  to  the  apprehension,  1  Dow.  & 
nation  by  interrogatories,  see  Ry.  24.  By  the  7th  section,  no 
Tidd,  8th  edit.  861,  2.  person  shall  be  entitled  to  costs 

(d)  2  8tra.  1150.  13  East,  and  expences  who  has  not  been 
15, 16,  17,  n.  a.  1  Bla.  Rep.36.  bound  by  recognizance,  or  pre- 
1  Hen.  Bla.  49.  viously  received  a  written  notice 

(e)  2  Hale,  282.  to  attend,  from  the  prosecutor, 
(f)25Geo.2.  c.36.  27Geo.2.  his  attorney,  or  agent. 

c.  3,     18  Geo.  3.  c.  19.     4  Bla.  (g)  1  Phil,  on  Evid.  6th  edit.  8, 

Com.  361,  362.      Burn,  J.  Evi-  9.    Hawk.  b.  2.  c.  46.  s.  173. 
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OF  WITNESSES.  ^^^^^  tendered  to  the  witness  («).  But  none  of  the  acts  of  Par- 
liament, allowing  compensation  in  criminal  cases,  extend  to  pro- 
secutions for  misdemeanors ;  and,  in  these  cases,  therefore  the 
judge  has  no  power  to  grant  the  witness's  petition  (6) ;  and  the 
parties  desiring  the  attendance  of  the  witnesses  must  take  care, 
and  tender  sufficient  to  cover  their  reasonable  expences,  or  the 
court  will  not  punish  the  witness  for  his  non-attendance. 

In  civil  cases,  if  the  party  served  with  a  subpoena  refuse  to 
appear,  he  is  liable  not  only  to  the  forfeiture  of  the  sum  of  of  100, 
mentioned  in  the  writ,  to  his  majesty,  but  to  an  additional  penalty 
[  614  ]  of  <£  10,  at  the  suit  of  the  party  injured  by  his  absence  (c).  But 
thi.s  enactment  does  not  seem  to  extend  to  criminal  proceedings  ; 
in  which  the  only  effectual  punishment,  and  mode  of  securing  the 
future  attendance  of  the  witness,  is  by  attachment  for  the  con- 
tempt of  the  court,  from  wiiich  the  process  was  originally 
awarded  (d).  And  when  the  subpoena  was  not  issued  out  of  the 
crown-office,  the  court  issuing  the  same  may,  upon  proof  to  their 
satisfaction  of  the  due  service  of  the  subpoena,  transnjit  a  certi- 
ficate  of  the  default  of  the  witness,  under  the  seal  of  the  court, 
or  under  the  hand  of  one  of  the  justices  thereof,  to  the  court  of 
King's  Bench  ;  which  court  is  empowered  to  punish  the  witness 
the  same  as  if  he  had  disobeyed  a  subpoena  issued  out  of  that 
court,  provided  the  expences  have  been  tendered  (e).  The  wit- 
ness, if  taken  upon  an  attachment  for  his  contempt,  may  be 
detained  till  he  has  given  evidence  on  the  trial  of  the  offender,  and 
then  he  may  be  set  at  liberty  (/).  And  to  this  proceeding  all  are 
subject ;  for  a  peer  of  the  realm  is  equally  bound  to  obey  a  sub- 
poena, and  equally  punishable  for  neglecting  it,  with  the  meanest 
of  his  fellow-subjects  (g).     But  the  court  will   not  grant  an   at- 


(a)  45  Geo.  3,   c.  92.  1529.     Burn,  J.  Evidence,  III. 

(6)  7  T.  U.  377.     4  Hla.Com.  Williams,J. Evidence,  IV.  Dick. 

3G2,  n.  12.  Sess.  209. 

(c)    By  5  Eliz.    c.  9.     s.  12.  (e)    45   Geo.  3.    c.  92.    s.  3. 

Dick.  Sess.  209.  8  T.  R.  5B5. 

id)    8   T.   R.    585.      1   Stra.  (/)  8T.  li.  585,  note  a. 

5i0.     2  Stra.  810.   1054.    1150.  (^)  1  Salk.  278.     Williams,  J. 

2  Dougl.  5G0,  I.     1  Bla.  Rep.  Evidence,  IV. 
3G.    i  Cowp.  38G.   2  Ld.  Rayin. 
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tachiiient,  unless  the  subpoena  was  personally  served,  and  sufficient     Attendance 
expences  tendered  (a).     And  an  indictment  may  be  sustained,  for 
a  conspiracy  to  prevent  a  witness  from  attending  (Z»). 

If  witnesses  are  thus  punishable  for  disregarding  the  process  of 
the  court,  they  are,  on  the  other  hand,  protected  while  they  obey 
it.  They  are  privileged  from  arrests  eundo,  morando,  et  rede- 
undo  (c);  and,  in  allowing  them  sufficient  time  for  these  purposes,  [  615  ] 
the  courts  are  always  disposed  to  be  liberal  (d).  And,  in  general, 
they  will  be  equally  safe,  if  after  being  asked  to  give  evidence, 
they  attend  without  a  subpoena  (e).  We  have  already  seen  how 
far  approvers  are  protected  and  privileged  (/). 

When  the  witnesses  for  the  prosecution  are  thus  brought  into  Mode  of  giving 
court,  they  are  called  by  their  names  to  be  sworn ;  for  it  is  now  ?r7al!'"^^  **"  ^^ 
settled,  that  no  one  can  be  examined  as  a  witness  in  any  criminal 
proceeding  except  upon  oath  (g).  Anciently,  indeed,  in  capital 
cases,  the  witnesses  for  the  prisoner  were  not  allowed  to  give  their 
evidence  under  this  sanction  (A),  by  which  means  they  could  not 
obtain  the  same  degree  of  credit  as  the  evidence  in  support  of  the 
prosecution.  This  unjust  custom,  which  rested  rather  upon  prac- 
tice than  law  (/),  and  which  had  not  even  a  particle  of  reason  to 
support  it  (k),  was  at  length  entirely  done  away  by  1  Ann.  c.  9. 
s.  3.  That  statute  requires,  that  all  witnesses  produced  on  the 
behalf  of  the  prisoner  shall  be  sworn  in  the  same  way  as  those 
who  are  called  on  the  part  of  the  crown,  and  shall  be  equally 
liable  wilh  them  to  the  consequences  of  wilful  peijury.  Now, 
therefore,  the  witnesses  on  both  sides  are  sworn,  before  they  can 
be  admitted  to  give  evidence.  And  this  rule  is  so  universal  in  its 
operation,  that  a  peer  cannot  be  examined  upon  his  honor,  but 


(a)  2  Stra.  1054.     45  Geo.  3.  14G.     3  Keb.  631. 

c- 92-  s- 4.  (/<)  Cro.  Car.  292.    2P.Wms. 

(6)  2  East,  364.  247.    2  Hale,  283.    Hawk.  b.  2. 

(c)  2  Bla.  Rep.  1113.  c.  46.  s.  164.      Bac.  Ahr.  Evi- 

(d)  Id.  ibid.     2  Stra.  986.—  dence,   E.      Williams,   J.   Evi- 
Witness  protected  attending  an  dence,  IV.     5  T.  R.  313. 
arbitration,  7  Price,  699.  (i)    2    Hale,   283,     in    notis. 

(e)  8  T.  R.  536.  Hav.k.  b.  2.  c.  46.   s.  164. 

(/)  Ante,  603,  4.  (k)  3  Inst.  79.     Hawk.  b.  2. 

(</)  1  Leach,  110.     Peake,  11.  c.  46.  s.  164. 
n.  (a).    1  Salk.  278.     1  P.  Wnis. 
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Evidence  on     must  take  the  same  oath,  with  any  other  individual  (a).     The  oath 

THE    TRIAL. 

which  is  usually  administered,  is  called  a  corporal  oath,  because 
the  person  who  takes  it  lays  his  hand  on  some  part  of  the  Scrip- 
[  616  ]  tures,  usually  the  New  Testament  (b),  "  tactis  sacrosanctis  Dei 
evangeliis,"  which  supposes  the  person  to  be  a  Christian  (c),  and 
the  oath  is  thus  described  in  indictments  for  perjury,  "  was  duly 
sworn,  and  did  take  his  corporal  oath,  and  was  sworn  upon  the 
holy  gospel  of  God,  before,  &c.  to  speak  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  touching  and  concerning,  &.c." 
The  form  used  at  the  assizes  or  sessions  is,  for  the  clerk  of  ar- 
raigns, or  of  the  peace,  to  desire  the  witness  to  take  the  book  in  his 
hand,  and,  when  that  is  done,  to  say  to  him,  "  The  evidence  you 
shall  give  between  our  sovereign  lord  the  king  and  the  prisoner  at 
the  bar  shall  be  the  truth,  the  whole  truth,  and  nothing  but  the 
truth.  So  help  you  God  ;"  upon  which  the  witness  kisses  the 
book,  and  thereby  appeals  to  lieaven  for  the  trutii  of  what  he  is 
about  to  disclose  (d).  But  it  is  not  absolutely  necessary  to  use 
this  form,  if  the  witness  has  a  conscientious  objection  to  the 
mode,  or  professes  a  religion  which  binds  him  by  a  different  ob- 
ligation. As  we  have  already  seen,  that  persons  of  any  opinions 
may  be  sworn,  provided  they  believe  in  God,  and  a  future  state  of 
retribution,  so  it  would  be  absurd  to  force  upon  them  a  ceremony 
they  do  not  regard  as  binding,  and  expect  them  to  feel  obligations 
wliich  they  do  not  believe  to  exist.  The  ties  of  the  most  bar- 
barous superstition  may  strike  as  awful  an  impression  into  the 
heart  which  has  been  nursed  in  its  terrors,  as  the  usual  appeal  to 
heaven  conveys  to  the  feelings  of  a  Christian.  By  this  princi- 
ple, the  courts  have  been  guided  in  their  uniform  practice.  Jews, 
from    the    earliest    times,  i)ave    been    sworn    on    the  writings    of 


(«)  1  Salk.  278.  3  Kch.  G31. 
1  P.  Wms.  14G.  Burn,  J.  Peers. 
Williams,  J.  Peers.  Williams,.!. 
Evidence,  VI.  Peakc  on  Evid. 
11,  n.  (a). 

{b)  ii  Inst.  IG.j.  Burn,  J. 
Oaths,  I.  Williams,  J.  Oaths. 
If  the  oath  be  taken  on  the  com- 
mon prayer-hook,  which  hath 
the  tpi.slles  and  Goi-pels,  it  is 
good  enough,  and  perjury  upon 
the  statute  may  he  assigned  upon 


bis  oath,  2  Keb.  314.  Burn,  J. 
Oaths,  I. 

(c)  2  Hale,  279. 

Id)  2  Hale,  279.  See  form, 
Cro.  C.  C.  484.  Dick,  Sess.  193. 
Post,  last  vol.  Form  to  inter- 
preter of  deaf  and  dtniih  wit- 
ness, 1  Leach,  409,  Post,  last 
vol.  Form  to  interpreter  in  ge- 
nera!, Cro,  C.  C.  4H4.  Post,  last 
vol.  Of  a  Jew,  2  Hale,  279. 
3  linrr.  4o0,     Post,  last  vol. 
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Moses  (a).     When  they  take  the  oath  of  abjuration,  they  are  to    Evidence  on 

omit  the  words,  <'  on  the  true  faith  of  a  Christian  (6)."     Tlie  fol-      ^"^  ^''''''" 

lowers    of  Mahomet   may  be    sworn  to  speak  truth  on  the  Al-  ( 

coran  (c).     And  Gentoos  may  give  evidence,  after  performing  the 

fantastic   ceremonies  which    their  wild    superstitions    require  (d). 

Upon  the  same  principle,  we  find  sectaries  in  our  country  sworn  in 

the  way  they  regard  as  most  sacred.     Thus,  a  Scotch  covenanter 

may  be  sworn  after  his  peculiar  manner,  which  is   perhaps   more 

solemn  and  impressive  than  our  own  (e).     And  any  one  objecting 

to  kiss  the  book,  may  lay  himself  under  the  same  obligations  by 

holding  up  his  hand,  and  repeating  the   oath  while  the  book  lies 

open    before    him  (/).     If   a  witness,   without   objecting   to   it, 

takes  the  oath    in  the   usual   form,  he  may  be  afterwards  asked 

whether  he  thinks  the   oath  binding   on  his   conscience;   but    it 

is  unnecessary  and  irrelevant  to  ask  him  if  he  considers  any  other 

form  of  oath  more  binding,  and  such  question  cannot  legally  be 

put  to  him  (g). 

When  the  witness  is  thus  duly  sworn,  he  must,  in  all  cases  of 
accusations  affecting  the  prisoner's  life,  deliver  his  testimony  in 
his  presence  (k) ;  for  the  law  regards  the  viva  voce  examination  of  ^ 

witnesses  in  open  court,  where  the  manner  may  be  observed,  as 
well  as  the  substance  scrutinized,  and  where  apt  and  sudden  ques- 
tions may  be  asked,  for  which  the  witness  could  not  be  prepared, 
and  where  he  may  be  confronted  with  other  witnesses,  and  where 
the  defendant  may  have  the  benefit  of  cross-examination  and  of 
instant  inquiry,  to   be  the  most   satisfactory  mode  of  ascertaining 


(a)  2  Keb.  314.     2  Stra.  821.  was  administered,  set  forth,  iu 

1    Cowp.    389.      1    Atk.  40,  42.  lAtk.  21. 

Willes,  543.     1  Ld.  Rayni.  282.  (e)  1  Leach,  412.  498,  note  b. 

Burn,  J.  Oath,  IV.      It  is  no  Peake,   N.  P.  23.      1  Phil,  on 

objection,  after  trial,  that  a  Jew  Evid.  6th  edit.  22.     Cowp.  390. 

was  sworn  upon  the  holy  gospel,  Burn,  J.  Oaths,  IV.     See  form, 

3  B.  &  B.  232.  1  Leach,  412.  498,  n.  b.    Peake, 

(6)    10  Geo.  1.    c.  4.    s.  18.  N.  P.  23.     Post,  last  vol. 

Burn,  J.  Oath,  IV.  (/)  2  Sid.  G.     1    Cowp.  300. 

(c)  2  Stra.  1104.    1  Leach,  54.  Burn,  .J.  Oaths,  IV. 

1  Atk. 21.  lCowp.390.  Burn,  J.  (^)  2  Brod.  d- King.  284. 

Oaths,  IV.     See  form,  1  Leach,  (h)    Hawk.    b.  2.    c.  46.    s.  1. 

^'t-  Bac.  Ahr.  Evidence,  E.      Wil- 

(d)  I  Atk.  21.     1  Cowp.  390.  liams,  J.  Evidence,  IV. 
See.  the  form,  in  which  this  oath 

Vol.1.  QQ 
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Evidence  on    the    credit  which   they  deserve  (a).     And,    in    analogy  to   cases 

THlE  TRIAL 

technically  criminal,  it  is  an  invariable  rule,  that  in  all  summary 
proceedings  before  justices  under  penal  statutes,  the  evidence 
must  be  given  in  the  presence  of  the  defendant ;  and  this  cir- 
[  6l8  ]  cumstance  must  appear  on  the  record  of  the  conviction,  or  it  will 
be  quashed  by  the  court  of  King's  Bench,  after  a  removal  thither 
by  certiorari  (b).  But  where  a  material  witness  is  ill,  or  beyond 
seas,  and  unable  to  come  hither,  he  may,  in  a  case  of  misde- 
meatwr,  as  we  have  already  seen,  be  examined  on  interrogatories 
of  the  party  indicted  (c).  But  so  much  is  viva  voce  testimony 
preferred,  that  if  the  deponent  afterwards  arrive  in  England,  his 
examination  will  not  be  suffered  to  be  read,  but  his  personal 
attendance  will  be  absolutely  requisite  {d). 

Before  the  examination  commences,  the  crown  may  demand 
that  the  witnesses  should  retire,  in  order  to  each  being  questioned 
in  the  absence  of  the  others  (e).  And  the  same  order  will  be 
made  on  the  request  of  the  defendant,  but  as  a  matter  of  indul- 
gence, and  not  of  right  (J). 

When  the  witness  is  thus  sworn  and  present,  he  is  examined  by 
the  counsel  for  the  prosecution ;  or,  if  none  be  retained,  by  the 
judge,  or  presiding  magistrate.  Formerly,  if  any  objection  were 
to  be  made  to  his  competency,  he  was  first  sworn  on  the  voire 
dire :  but  now,  if  his  interest  or  infamy  be  subsequently  dis- 
covered, it  is  the  practice  to  reject  him  {g).  It  is  usual  for  only 
one  counsel  to  examine  the  same  m  itness  ;  but  where  the  junior 
counsel  is  embarrassed  in  his  examination,  his  leader  may  step  in 
to  his  assistance,  and  proceed  in  questioning  the  witness  (h).     On 


(«)  Hob.  325.  Vaugh.  143,  4. 
Fortes.  Pref.  ]II.  Hac.  Abr. 
Evidence,  E.  Williams,  J.  Evi- 
dence, IV. 

(h)  IT.  R.  125.  2T.  R.  18. 
3  Burr.  1785.  2  Burr.  11G3. 
2  Stra.  1240.  1  Cowp.  241. 
AVilliams,  J.  Evidence,  IV. 

(r)  I  Cowp.  174.  2  M.  &  S. 
602.  2  Salk.  691.  Ante,  612. 
45)2.     Comb.  53. 

(d)  2  Salk.  691.  Bac.  Abr. 
Evidence,  E. 


(e)  Post.  47.  Bac.  Abr.  Evi- 
dence, D.  Williams,  J.  Evi- 
dence, IV.  4  Harg.  St.  Tr. 
754.  6  Id.  800.  PeakeonEvid. 
206,  n.  f. 

if)  Id.  ibid.  4  Harg.  St.  Tr. 
754.     6  Harg.  St.  Tr.  800. 

(g)  1  Phil,  on  Evid.  6th  edit. 
123.     Peake  ou  Evid.  204,  5. 

(h)  20  St.  Tr.  664.  Cobbett's 
edition,  Home  Tooke's  case. 
2  Campb.  280. 
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the  examination  m  chief,  the  counsel  will  not  be  allowed  to  ask    Evidence  on 

II-  •  1  •  .  r  I      •  •  1  '^^^   TRIAL. 

leading  questions  ;  that  is,  such  as  from  their  nature,  instruct  the 

witness  what  he  is  to  say  in  reply  (a).     But,  at  the  same  time,  he 

must  state  his  question  in  so  forcible  a  way,  that  it  may  be  per-      [     619     ] 

fectly  understood,   and  no   material  circumstance   omitted.     And 

if  the  witness  appears  desirous  of  concealing  the  truth,  in  order 

to  favor  the  defendant,  the  court  will  allow  a  latitude,  bordering 

on  cross-examination,  to  the  prosecutor's  counsel  (b).     So  in  the 

examination  of  a  witness,  to  contradict  the  testimony  of  another, 

leading  questions  may  be  allowed,  as  whether  a  written  instrument 

contained  certain  matter  ;  because  otherwise  it  would  be  difficult 

to  bring  them  to  any  direct  contradiction  (c). 

A  witness  cannot  be    permitted  to  read  his   evidence  (d),  but 
may  refresh  his  memory  from  any  book  or  paper,  provided  he  can 
afterwards  swear  to  the  fact  from  his  own  recollection  ;  though 
if  he  can  only  maintain  its  truth  by  finding  it  entered  there,  the 
papers  must  be  themselves  given  in  evidence  (e).     And  he  may 
be   allowed   to  look  at  papers,  in   order  to  refresh  his  memory, 
which  were  not  written  by  himself,  but  which  he  has  repeatedly 
inspected  (f).     Two  or  three  lines  of  a  letter  may  be  exhibited  to 
a  witness,  without  exhibiting  to  him  the  whole;  and  the  witness 
may  be  asked,  whether  he  wrote  the  part  exhibited.     But  if  the 
witness  deny  that  he  wrote  such  part,  he  cannot  be  examined  as 
to  the  contents  of    the  letter  (g).      It  has  been   said,   that  it  is 
necessary  he  should  swear  absolutely  to  the  fact  which  he  is  called 
to  prove,  and  that  a  mere   persuasion  and  belief  will  not  be  suf- 
ficient proof  for  the  consideration  of  a  jury  (h).     But  it  is  now 
settled,  that  there  are  cases  in  which  a  belief  will  be  available  in 
evidence.     Thus  a  subscribing  witness  to  a  deed  may  swear  that 


(a)  Peake  on  Ev.  206.  1  Phil.  (e)  3  T.  R.  749.  1 1  Harg.  St. 
on  Evid.  2d  edit.  255,  6.  As  to  Tr.  255.  3  T.  R.  754.  2  Campb. 
what  are  leading  questions,  see  112,  8  East,  284.  289.  Hawk. 
1  Stark.  C.  N.  P.  83.  2  Stark,  b.  2.  c.  46.  s.  168.  Bac.  Abr. 
C.  N.  P.   128.      1  Campb.   43.  Evidence,  E. 

Stark,   on   Evid.    part  ii.    123,  (/)  2  Campb.  112.     8  East, 

124.  284.  289. 

(b)  1  Phil,  on  P:v.  6th  ed.  255.  {g)  2  Brod.  &  Bing.  286. 

(c)  1  Campb.  44.  (/t)  1  Dyer,  53,  b.  n.  15.  Hawk. 

(d)  5  St.  Tr.  445.  Hawk.  b.  2.  b.  2.  c.  46.  s.  167.  Williams,  J. 
c.  46.  s.  168.  Evidence,  IV. 

QQ2 
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Evidence  on     he  has  totally  forgotten  that  he  signed  it ;  but,  on  being  shown  his 

THE  TRIAL.  ,  ,  ,  ,         .      i-  i  i 

signature,  he  may  depose  that  he  believes  he  saw  the  execution, 
and  the  court  will  be  satisfied  with  his  answer  (a).     And  though, 
in  general,  the  opinion  of  an  individual  is  no  evidence,  on  ques- 
tions of  science,  persons  skilled  in  the  art  may  be  called  to  state 
L     o20     J      v\hat  their  sentiments  are,  respecting  any  point  within  the  scope 
of  their  particular  inquiries.     Thus,  a  physician,  in  case  of  mur- 
der ;  a  person  skilled  in  detecting  feigned  hands,  in  case  of  forged 
writings ;  and  a  seal  engraver,  where  a  seal  is  suspected  to  be  a 
forgery,  may  respectively  give  their  opinions  respecting  the  cause 
of  the  death,  or  the  authenticity  of  the  suspected  instrument  (6). 
On  a  trial,  where  the  defence  is  insanity,  a  witness  of  medical  skill 
may  be  asked  whether   such    and    such    appearances,   proved   by 
witnesses,  are  in  his  judgment  symptoms  of  insanity ;    but   it  is 
questionable  whether  he   can  be  asked,  whether,  from  the  other 
testimony  given,  the  act  with  which  the  prisoner  is  charged,  is,  in 
his  opinion,   an   act  of  insanity,   for  that  is  the  very  point  to  be 
decided  by  the  jury  (c). 

During  the  examination  of  a  witness,  he  cannot  be  compelled 
to  answer  any  question  tending  to  render  him  the  subject  of  a 
criminal  accusation  (d) ;  and,  on  the  same  principle,  a  witness  is 
not  compellable  to  answer  interrogatories,  having  a  direct  ten- 
dency to  subject  him  to  penalties,  or  having  such  a  connection 
with  them,  as  to  form  a  step  towards  it  (e).  Formerly,  when  a 
question  was  put  to  a  witness,  the  answer  to  which  would  have  a 
tendency  to  criminate  him,  it  was  the  practice  for  the  judge  to 
tell  the  witness  that  he  was  not  bound  to  answer  the  question ; 
but  now,  as  the  witness  may  waive  the  objection,  it  is  said,  that 
he  may  be  left  to  his  own  discretion,  and  the  conclusion,  there- 
fore, is,  that  the  question  may  be  put,  and  then  the  witness  may 
object  if).  It  has  also  at  length,  after  much  discussion,  been 
established,  that  a  witness  is  not  obliged   to  admit  or  answer  to 

(a)3Wils.  427.  2  Dougl.  593.    Hawk.  b.  2.  c.  4«, 

{}))  4  T.  R.  498.     4  Esp,  Rep.  s.  169.     Bac.  Abr.  Evidence,  E. 

117.  145.  Preamble    to  4(J  Geo.  3.    c.  37. 

(c)  Russ.  &  Uy.  C.  C.  450.  Dick.  Sess.  201. 

id)  3  Camp.  210.     8  Ves.  405.  (e)  IG  Ves.  239. 

11  Ves.  525.    k;  Ves.  59  64.  239.  (/)  16  Ves.  64.  242. 
4  ilarg.  St.  Tr.  9.     7  Mod.  1 19. 
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any  matter  which  tends  to  throw  a  shade  over  his  moral  character, 
although  it  involves  no  offence  for  which  he  could  be  indicted  (a). 
And  therefore,  on  an  indictment  for  a  rape,  the  prosecutrix  is  not 
bound  to  answer  whether  she  is  a  woman  of  dissolute  character, 
nor  can  any  other  be  called  to  prove  it  {b).  And,  upon  the  same 
principle,  no  man  is  bound  to  answer  whether  he  has  stood  in  the 
pillory,  or  been  convicted  of  an  offence  for  which  he  has  received 
a  pardon,  or  taken  up  on  suspicion  of  felony,  or  even  whether  he 
has  given  an  opinion  respecting  the  event  of  the  trial  (c).  But 
it  seems  that  there  is  no  objection  to  questions  of  this  nature 
being  put  (d) ;  and  a  refusal  to  answer  them  must  obviously,  in 
most  cases,  make  an  unfavourable  impression  on  the  jury  (e). 
And  it  is  always  open  to  the  other  side  to  impeach  his  credit,  by 
evidence  of  his  general  want  of  veracity,  though  they  cannot  de- 
scend to  particular  transactions  (J').  And  the  deposition  he  made 
before  the  magistrate,  and  wiiich  was  certified  to  the  judges,  may 
be  produced,  in  order  to  show  that  he  has  varied  in  his  narra- 
tion (o).  And  yet  it  has  been  recently  holden,  that  the  record  of 
a  conviction  before  a  justice,  cannot  be  given  in  evidence  for  the 
same  purpose  on  a  subsequent  trial  {h).  It  is,  however,  provided 
by  statute,  that  it  shall  be  no  objection  to  a  question  put  to  a 
witness,  that  the  answer  to  it  may  prove  him  liable  to  a  debt, 
or  subject  him  to  a  civil  action  {i). 


EVIUEMCE    ON 
THE    TRIAL. 


[     621     1 


When  the  examination  in  chief  of  the  witness  is  concluded,  the  Cross-examioa- 
prisoner,  or  his  counsel,  has  power   to  cross-examine  him  as  to 
every  part  of  his  testimony  (k).     And  if  he  is  not  assisted  by  an 
advocate,  it  is  the  duty  of  the  court  to  ask  any  questions  which 


(a)  3  Campb.  519.  I  Phil,  on 
livid. 6th  edit.2G5.  Id.  Preface, 
VI.  Hodgson's  case,  4  Harg. 
St.  Tr.  748.  Peake  on  Evid. 
142  to  154.  4  Esp.  Rep.  225. 
Stark,  on  Evid.  part  ii.  137,  ace. ; 
butsee4T.  R.  440.  Hawk.  b.2. 
c.  46.  s.  liVJ.  3  Esp.  Rep.  04. 
2  Cainpb.  037,  8,  contra. 

(b)  1  Phil,  on  Evid.  Otli  edit. 
262.  Id.  Pref.  VI.  3  Campb. 
519.  Russ.  &  Ry.  C.  C.  211. 
2  Stark.  C.  N.  P.  241. 

(c)  4  Ilarg.  St.  Tr.  748. 


(d)  2  Campb,  638.  2  Stark. 
116. 

(e)  2  Stark.  116.  Sed  vide 
16  Ves.  59.  64. 

(/)  4  Harg.  St.  Tr.  478. 
Ante,  588.  599.  Rul.  N.  P.  296. 
Peake's  Hep.  11. 

(g)  3  Harg.  St.  Tr.  131,  132. 
1  Campb.  4(53,  in  notes.  Hawk, 
b.  2.  c.  46.  s.  22.     Ante,  81,  2. 

(A)  1  Campb.  462. 

(i)   46  Geo.  3.  c.  37. 

{k)  4  Bla.  Com.  355,  6. 
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Cross-  they  think  may  (end  to  his  benefit  (a).     And  in  civil  cases  it  has 

EXAMINATION.      .,•,,,  •  ,  ,,     ,  , 

been  decided,  that  a  witness,  when  once  called,  sworn,  and  exa- 
mined, although  merely  as  to  ihe  formal  proof  of  a  document, 
may  be  cross-examined,  though  he  be  the  real  party  in  a  cause  (b). 
And  if  a  witness  has  once  been  called  into  the  box  and  sworn,  he 
may  be  cross-examined  by  the  opposite  side,  though  he  has  not 
been  examined  in  chief  (c).  But  where  in  an  action  by  the  assig- 
nees of  a  bankrupt,  the  petitioning  creditor  was  called,  for  the 
purpose  of  producing  the  bill  of  exchange  on  which  the  debt  was 
founded,  the  court  would  not  permit  him  to  be  cross-examined 
by  the  defendant,  since  he  could  not  have  been  examined  by  the 
plaintiffs  {d). 

In  this  cross-examination  the  party  is  allowed  great  latitude. 
He  may  ask  any  questions  even  respecting  matters  communicated 
in  professional  confidence;  for  if  the  opposite  side  have  brought 
forward  their  solicitor  or  counsel,  they  have  broken  the  ties  which 
I  022  ]  bound  him  to  silence  (e).  Leading  questions  are  here  admitted 
with  safety,  because  the  witness  is  supposed  to  be  more  favorable 
to  the  party  calling  him,  than  to  that  against  which  he  is  brought 
forward  to  swear  (J).  But  it  is  obvious,  that  evidence  so  ob- 
tained is  very  unsatisfactory,  and  open  to  much  observation  (g). 
And  although  upon  cross-examination,  leading  questions  may  be 
put,  those  questions  must  not  assume  facts  to  have  been  proved, 
,  or  that  particular  answers  have  been  given,  contrary  to  the  fact  (h). 

It  is  not  allowable,  on  cross-examination,  in  the  statement  of  a 
question  to  a  witness,  to  represent  the  contents  of  a  letter,  and 
to  ask  the  witness  whether  he  wrote  a  letter  to  any  person  with 
such  contents,  or  contents  to  the  like  effect,  without  having  first 
shewn  the  witness  the  letter,  and  having  asked  him  whether  he 
wrote  that  letter  (i).     If,  on  cross-examination,  a  witness  admits 


(a)  Ante,  407.     Dick.    Sess.  (/)  Peake  on  Evid.  206, 
11)4.  (g)    Stark,   on   J^vid.    part  ii. 

(b)  2  Stark.  C.  N.  P.  314.  132.     24  How.  St.  Tr.     1  Phil. 

(c)  1  Esp.  357.  on  Evid.  6th  edit.  255.  259. 

(d)  1  Stark.  C.  N.  P.  132;  (/<)  Stark,  on  Evid.  part  ii. 
and  see  Stark,  on  Evid.  part  ii.  133.  4  Esp.  74.  2  Brod.  & 
130,1.  King.  286. 

(c)  Bac.    Abr.    Evidence,    E.  (/)  2  Brod.  &  Bing.  286. 
AVilliani?,  J.  Evidence,  IV. 
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a  letter  to    be  of  his  hand-writing,  he  cannot  be  questioned  by  Cross- 

,  EXAMINATION. 

counsel  whether  statements,  such  as  the  counsel  may  suggest,  are 
contained  in  it,  but  the  whole  letter  must  be  read  in  evidence  (a). 
In  the  ordinary  course  of  proceeding,  such  letter  must  be  read  as 
part  of  the  cross-examining  counsel's  case.     The  court,  however, 
may  permit  it  to  be  read  at  an  earlier  period,  if  the  counsel  sug- 
gest tliat  he  wishes  to  have  the  letter  immediately  read,  in  order 
to  found  certain  questions   upon   it ;  considering  it,  however,  as 
part  of  the  evidence  of  the  counsel  proposing  such  a  course,  and 
subject  to  the  consequences  thereof  (6).     If,  on  cross-examination, 
it  is  proposed  to  ascertain    of   a  witness  whether  he  has  made 
representations  of  any  particular  nature,  immediately  after  being 
asked,  whether  he  made  any  representation,  he   must  be  asked, 
whether  he  made  the  representation  by  parol,  or  in  writing  (c). 
In  order  to  try  a  witness's  credit,  facts  may  be  supposed,  appa- 
rently connected  with   the  cause,  which  have  no  real  existence, 
except   in   the    imagination   of    the    counsel  (d).      But    how  far 
questions  may  be   asked   for  the  same   purpose,  which  have  no 
seeming  tendency  to  bear  on  the  point  in  issue,  appears  still  to 
be  dubious.     It  is,  perhaps,  better  left  to  the  discretion  of  the 
courts,    in  each   particular    case,    to    prevent   the   counsel    from 
too  great  a  digression  from  the  matter  in  issue.     At  all  events, 
a  witness  cannot  be  cross-examined  as  to  any  distinct  collateral 
fact,   for   the   purpose  of    afterwards  impeaching   his    testimony 
by  contradicting    him  (e).      And   should  such  questions   be   an- 
swered,  evidence   cannot   afterwards    be   adduced,    for  the    pur- 
pose of  contradiction  (f).     The  following  rule,  as  to  the  cross- 
examination    of   witnesses,  was  amongst  others  laid  down  in  the 
Queen's  case: — If,  on  the  trial  of  an  action  or  indictment,  a  wit- 
ness examined   on   the  part  of  the  plaintiff  or  prosecutor,  upon 
cross-examination   by  defendant's   counsel    states,  that    at  a  time 
specified  he  told  A.  that  he  was  one  of  the  witnesses  against  the 
defendant,  and  being  re-examined   by  the   plaintiff's  or  prosecu- 
tor's counsel,  states  what  induced  him  to  mention  this   to  A.,  the 


(a)  2  Bred.  Sc  Bing.  288.  on  Evid.  part  ii.  135. 

(6)  Id.  ib.  (c)    Stark,    on   Evid.    part  ii. 

(c)  2  Bred.  &  Bing.  292.  134.    7  East,  108.    2  Stark.  loG. 

(rf)  Peake  on  Ev.  206.    1  Phil.  2  Cainpb.  G38. 

oaEvid.Glh  ed.  27G,  &c.  Stark.  (/)2Cauipb.038.  2Stark.l56. 
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plaintiff's  or  prosecutor's  counsel  cannot  further  re-examine  the 
witness  as  to  such  conversation,  even  as  far  only  as  it  related  to 
his  being  one  of  the  witnesses  (a). 

Of  bill  of  excep-       When  an  exception   is  made  by  any  party  to  a  witness,  or  evi- 

tions  to  evidence.    ,  i  •  i    •  i    i  i       i  i  •         •  i     i  * 

dence,  which  is  over-ruled  by  the  court,  the  opposite  side  have,  at 

least  in  civil  proceedings,  the  power  of  appealing  from  the  deci- 
sion, by  tendering  a  bill  of  exceptions.  This  document  the  judge 
must,  in  civil  cases,  seal,  by  virtue  of  the  13  Edw.  1.  c.  31,  and 
it  will  operate  like  a  writ  of  error.  But  it  seems  to  be  the  better 
opinion,  that  this  provision  does  not  extend  to  any  criminal  case  ; 
and  is  certainly  inadmissible  on  indictments  for  treason  and  fe- 
lony (b).  It  has  indeed  been  allowed  on  an  indictment  for  a 
misdemeanor,  but  the  propriety  of  this  allowance  is  disputed  (c) ; 
for  it  is  said,  that  if  every  prisoner  were  allowed  this  privilege,  a 
great  delay  must  arise,  and  the  ends  of  justice  would  frequently 
be  defeated  ;  for  bills  of  exceptions  would  be  tendered  on  almost 
every  capital  conviction  (r/).  It  will  not,  therefore,  be  necessary 
to  expatiate  on  the  form  or  mode  of  obtaining  it,  but  merely  to 
refer  to  the  books  which  treat  of  it,  with  reference  to  civil  cases, 
where  it  frequently  occurs  (e). 

[     623     ]  j4  demurrer  to  evidence  is  a  proceeding  by  which  the  judges 

Demurrers  to        are  called  upon  to  determine  what  the  law  is  upon  certam  iacts 
evidence.  .  .  i    •        i        r 

which  are  brought  forward  in  evidence  ;  and  is,  therefore,  ana- 
logous to  a  demurrer  upon  facts  alleged  in  pleadi'iig  if).  It  admits 
the  truth  of  all  the  facts,  which  are  attempted  to  be  shown,  what- 
ever may  be  the  nature  of  the  evidence,  whether  of  record,  or  in 
writing  (g),  or  by  parol  (/?).  The  court  may,  if  they  think  fit, 
over-rule  it  at  once,  without  suffering  it   at  ail   to  be   made   the 


(a)     2    VivoA.  &  Bing.    294.  (c)    1  Leon.   o.     liep.    temp. 

Best,  J.  diss.  Hardw.  250,  1. 

{h)  Kcl.  15.    3  Lev.  ()8.    1  Sid.  {d)  2  Harg.  St.  Tr.  447. 

85.     Ilcp.  temp.  Ilardw.  250,  1.  (e)   Tidd,  8th  edit.  911,  12. 

2  Harg.  St.  Tr.  447.  Hawk.  b.  2.  ( /)  2  Hen.  Ela.  205, C.    Tidd, 

c.  46.  s.  220.  Willes,  535,    ]Jul,  8th  edit.  914.  910.     See   form, 

JST.  P.  31G.    Tidd,  8th  edit.  911,  Bui.  N.  P.  314. 

912.     1  Phil,  on  Evid.  6th  edit.  (y)  5  Co.  104,  a. 

295.     Stark,   on  Evid.   part  iii.  {h)  Alleyn,  18. 
430  to  434. 
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subject  of  discussion  (a).     It  can,  however,  be  of  very  little  use      Demurrers 

....  ,.  .  ,  .  ,,     ,  ,  TO     EVIDENCE. 

in  criminal  proceednigs,  since  the  crown  is  never  compellable  to 
join  in  demurrer ;  but  the  judge  directs  the  jury  to  tind  a  special 
verdict,  the  legal  effect  of  which  the  court  will  afterwards  deter- 
mine (b). 


When  the  case  and  evidence  of  the  prosecution  is  concluded,  Of  tlie  address 
the  judge  calls  on  the  defendant  for  his  defence,  usually  saying,  ^^^  evidence  on 
.*•  Well,  prisoner,  what  have  you  to  offer  in  your  defence"  (c)  ?  '^'^  behalf. 
The  prisoner  is  then,  and  before  the  examination  of  his  own  wit- 
nesses, entitled  to  address  the  jury,  whose  duty,  as  well  as  that  of 
the  court,  it  is,  to  attend  with  patience  to  what  he  may  think  fit  to 
offer  (</),  We  have  seen  that  he  is  not  allowed  counsel  to  do  this 
for  him,  except  in  prosecutions  for  high  treason,  and  of  misde- 
meanors inferior  to  felony ;  or  the  highest  and  the  most  trifling 
offences  (e).  Where,  however,  in  treason,  he  is  entitled  to  this 
assistance,  he  may  have  one  of  his  counsel  to  open  his  case,  and 
arrange  his  defence,  and  the  other  to  reserve  himself  till  its  con-  [  624  J 
elusion,  when  he  may  sum  up  its  principal  features,  and  impress 
it  on  the  minds  of  the  jury  ( f).  In  felonies  also,  as  well  as  mis- 
demeanors, by  the  modern  practice,  we  have  seen  that  it  is  usual 
to  allow  counsel  to  examine  and  cross-examine  witnesses,  and 
otherwise  to  assist  the  prisoner,  though  in  felonies  the  counsel  is 
not  allowed  to  address  the  jury  (g).  If,  in  felonies,  the  prisoner 
has  no  counsel,  it  is,  as  we  have  seen,  the  duty  of  the  court  to 
examine  witnesses  for  him,  to  advise  him  for  his  benefit,  and  to 
assist  him  in  defending  himself;  taking  advantage  also  of  every 
obvious  defect  or  irregularity  in  the  proceedings  of  the  prose- 
cutor (/«).  If  the  defendant  be  guilty  of  any  contempt  in  address- 
ing the  jury,  he    may  be   fined  {i).      It  may  be   as  well  here  to 


(a)  2  Rol.   Rep.    il9.      Bu!.  (e)  Ante,  407,  8,  9. 

N.  F.  314.  (/)   Dougl.  591,  n.  2.    2  Stra. 

(b)  5  Co.  Rep.   10^.     2  Hen.  825,  «. 

Bla.  187.     Co.   Lit.  72.     Tidd,  (r/)  Ante,  407, 8.    4Bla.Com. 

«th  edit.  914.     1  Phil,  on  Evid.  35G.     Dick.  Sess.  194. 

6th  edit.  298.  (A)  Dick.  Sess.  194.     Dalt.  J. 


(c)  6  St.  Tr.  832.  c.  185.     Ante,  407. 

(d)  Dick.  Sess.  222.  (i)  4  B.  &  A.  329. 
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observe,  that  though  the  counsel  for  the  prosecution  has  closed 
his  case,  and  the  prisoner's  counsel  points  out  a  defect,  the  judge 
is  at  liberty  to  put  what  questions  he  thinks  fit,  to  answer  the 
objection  {a). 

Evidence  for  the  The  rules  of  evidence,  on  the  part  of  the  defendant,  are,  in 
general,  the  same  with  those  we  have  considered  at  large,  as 
applying  to  the  case  of  the  prosecution.  In  prosecutions  for 
misdemeanors,  the  defendant  has  been,  from  the  earliest  times, 
allowed  the  writ  of  subpoena  {b).  But  prisoners  had  no  right,  by 
the  common  law,  to  this  compulsory  process  in  capital  cases, 
without  a  special  oider  of  the  court  for  that  purpose  (c) ;  and 
the  courts  refused  a  habeas  corpus  to  bring  up  a  prisoner,  whose 
evidence  was  material  for  the  defendant  (d) ;  and  it  is  said,  that 
the  prisoner  was  not  even  permitted  to  call  witnesses,  though 
present ;  but  the  jury  were  to  decide  on  his  guilt  or  innocence, 
according  to  their  judgment,  upon  the  evidence  offered  in  support 
of  the  prosecution  (e).  And  though,  as  we  have  seen,  this  latter 
practice  of  rejecting  evidence  for  the  prisoner  was  abolished  about 
the  time  of  Queen  Mary,  yet  the  witnesses  could  not  be  sworn  on 
behalf  of  the  prisoner,  but  were  merely  examined  without  any 
particular  obligation,  and  therefore  obtained  but  little  credit  with 
[  025  ]  the  jury  {f).  It  is  remarkable,  that  Queen  M^ry,  when  she 
appointed  Sir  Richard  Morgan  chief  justice  of  the  Common 
Pleas,  enjoined  him,  "  that  notwithstanding  the  old  error,  which 
did  not  admit  any  witness  to  speak,  or  any  other  matter  to  be 
heard,  in  favor  of  the  adversary,  her  majesty  being  party  :  her 
highness's  pleasure  was,  that  whosoever  could  be  brought  in  favor 
of  the  subject,  should  be  heard  ;  and,  moreover,  that  the  justices 
should  not  persuade  themselves  to  sit  in  judgment  otherwise  for 
her  highness  than  the  subject"  (g).  And  the  greatest  legal  autho- 
rities were  decidedly  of  opinion,  that  there  was  no  foundation  in 


(«)  Riiss.  S:  lly.  C.  C.  13G.  {e)  5  T.  l\.  313.     4  Bla.  Com. 

(Ji)  1  Phil.  Oil  Evid.   Gth  edit.  359. 

2.     Uauk.    b.  2.    c.  40.  s.  170.  (/")  Ante,  615.     5T.R.  313. 

4  Harg.  St.  Tr.  599.  4  Bla.  Com.  359.   Dalt.  J.  c.  165. 

{(:)    Id.   ibid.      Hawk.    b.  2.  (r/)  1  St.  Tr.  72.    Harg.  edit, 

o.  4(;.  8.171.     2  Harg.  St.  Tr.  Throckmorton's   case.      4   Bla. 

505.  Com.  359. 

{d)  4  Hirg.  St.  Tr.  2:UI!. 
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reason  or  in   lustice  for   these  tyrannical    practices  (a).     By  the       Evidence 

''  /-   1  r  I  r  ^^^  PRISONER, 

31  Eliz.  c.  4,  any  person  impeached  for  the  felony  of  embezzlnig 
military  stores,  thereby  created,  was  at  liberty  to  establish  his 
defence  by  lawful  witnesses.  At  length,  by  7  W.  3.  c.  3.  s.  7,  in 
all  cases  of  treason  within  that  act,  it  is  enacted,  that  defendants 
"  shall  have  the  like  process  of  the  court  to  compel  their  wit- 
nesses to  appear  for  them,  as  is  usually  granted  to  compel  wit- 
nesses to  appear  against  them,"  so  that  the  defendant  may  have  a 
subpoena,  or  a  habeas  corpus,  to  bring  up  a  witness  who  is  a 
prisoner  {b).  And  by  1  Ann.  st.  2.  c.  9.  s.  3,  the  witnesses  of  a 
prisoner,  on  indictments  for  treason  and  felony,  are  to  be  ex- 
amined on  oath  (c).  So  that,  as  the  right  always  existed  with 
regard  to  inferior  crimes  (c?),  there  is  now  no  distinction  in  these 
respects  between  the  evidence  for  the  crown  and  the  prisoner. 

We  have  already  seen,  in  considering  the  effect  of  the  general  [  626  J 
issue,  what  special  matter  of  defence  the  prisoner  may  give  in 
evidence ;  that  plea  refers  the  whole  matter  of  his  guilt  or 
innocence  to  the  jury ;  the  intention,  as  well  as  the  facts, 
and  the  legal  complexion  of  the  transaction,  as  well  as  the  trans- 
action itself  (e).  It  follows,  therefore,  that  he  may  show  the 
innocence  of  his  intention,  as  well  as  negative  the  facts  of  the 
charge.  And  it  is  laid  down  as  a  general  rule,  that  wherever  he 
could  not  have  pleaded  specially,  he  may  justify,  under  the 
general  issue  ;  as,  on  an  indictment  for  murder,  he  may  show  that 
the  killing  was  justifiable  by  the  circumstances  of  the  occasion  (/). 
So  he  may  give  in  evidence,  facts  which  bring  his  case  within  the 
terms  of  a  proviso  in  the  statute,  by  which  the  offence  charged 
upon  him  is  created,  if  his  case  comes  within  its  exception  (g). 
And  he  may  even  bring  witnesses  to  prove  son  assault  demesne. 


(a)  3  Inst.  79.     2  Hale,  283.  bring  in  his  witnesses.  Hawk. 

Ante,  615.  b.  2.   c.  46.  s.  172. 

(6)  4  Harg.  St.  Tr.  599.     44  (e)  Ante,  470,  I. 

Geo.  3.  0.  102.  (/)    Co.  Lit.  283,  a.     2  Rol. 

(c)  1  Phil,  on  Evid.  6th  edit.  Abr.  682.  ]3ul.  N.  P.  288, 
2.  Hawk.  b.  2.  c.  46.  s.  170.  Hawk.  b.  2.  c.  46.  s.  203.  Wil- 
4  Harg.  St.  Tr.  599.    Ante,  615,  liams,  J.  Evidence,  V. 

(d)  There  seems  no  express  (g)  2  liol.  Abr.  683.  Hawk, 
provision,  that  the  defendant,  in  b.  2.  c,  46.  s.204.  Williams,  J. 
felony,    shall   have   process    to  Evidence,  V. 
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Etidence       thougli   it    must  have    hecn    specially  pleaded   to    an    action    for 

FOR    PKISONEH.      ,      ,,  ,     , 

battery  (a). 

The  following  rules,  as  to  the  examination  of  witnesses  on  the 
part  of  the  defendant,  were  laid  down  in  the  Queen's  case : — 
V  When  a  witness,  in  support  of  a  prosecution,  has  been  examined 
in  chief,  and  has  not  been  asked  in  cross-examination  as  to  any 
declarations  made  by  him,  or  acts  done  by  him,  to  procure  persons 
corruptly  to  give  evidence  in  support  of  the  prosecution,  it  is  not 
competent  to  the  party  accused  to  examine  witnesses  in  his  de- 
fence, to  prove  such  declarations  or  acts,  without  first  calling  back 
such  witness,  examined  in  chief,  to  be  examined  or  cross-examined 
as  to  the  fact,  whether  he  ever  made  such  declarations,  or  did  such 
'  acts  (6).  If  a  witness  is  called  on  the  part  of  a  plaintiff  or  pro- 
secutor, and  gives  evidence  against  the  defendant  or  accused,  and 
if  after  the  cross-examination  of  such  witness,  the  defendant's  or 
accused's  counsel  discover  that  the  witness  so  examined  has  cor- 
rupted, or  endeavoured  to  corrupt  another  person  to  give  false 
testimony  in  such  cause,  the  counsel  for  the  defendant  or  accused 
are  not  permitted  to  give  evidence  of  such  corrupt  act  of  such 
-  witness,  without  calling  back  such  witness  (c).  If  on  the  trial  of 
an  indictment  for  any  crime,  evidence  has  been  given,  upon  the 
cross  exanjination  of  witnesses  examined  in  chief  in  support  of 
the  indictment,  from  which  it  appears  that  A.  B.  (not  examined 
as  a  witness)  has  been  employed  by  the  prosecutor  as  an  agent,  to 
procure  and  examine  evidence  and  witnesses  in  support  of  the 
indictment,  the  party  indicted  is  not  permitted  to  examine  C.  D. 
as  a  witness,  to  prove  that  A.  B.  has  offered  a  bribe  to  E.  F.,  in 
order  to  induce  him  to  give  testimony  touching  the  matter  in  the 
indictment  (K,  F.  not  being  a  witness  examined  in  support  of  the 
indictment,  nor  examined  before  it  was  so  proposed  to  examine 
y  C.  D.)  {(}).  If  in  the  trial  of  an  indictment  for  any  crime,  evi- 
dence has  been  given,  upon  the  cross-examination  of  witnesses 
examined  in  chief  in  support  of  tlie  indictment,  from  which  it 
appears  that  A.  B.  (not  examined  as  a  witness)  has  been  employed 


(a)  ISawk.  I).  2.  c.  40.  s.  203.  (c)   2  Bred,  cv  Bing.  311. 

U  iilianis,  J.  Evidence.  (d)  2  i]rod.&  liing.  302. 

(6)  2  llrod.  cS.  ijiiig.  311. 
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by  the  prosecutor  as  an  agent,  to  procure  and  examine  evidence        Evidence 

J         .  .  -      ,  .      ,.  ,  .       ,.  ,     .         FOR    PRISONER. 

and  witnesses  m  support  or  the  indictment,  the  party  indicted  is 
not  permitted  to  examine  G.  H.  as  a  witness,  to  prove  that  A.  B. 
has  offered  him  a  bribe,  to  induce  him  to  bring  to  A.  B.  papers 
belonging  to  the  party  indicted  (G.  H.  nut  having  been  examined 
as  a  witness  in  support  of  the  indictment)  (a).  If  a  witness,  ^ 
examined  in  chief  on  the  part  of  the  plaintiff,  being  asked,  whe- 
ther be  remembers  a  quarrel  taking  place  between  A.  8c  B.  and 
answers  that  he  has  heard  of  a  quarrel  between  them,  but  does 
not  know  the  cause  of  it ;  and  such  witness  is  not  asked,  upon  his 
cross-examination,  whether  he  has  or  has  not  made  a  declaration 
stated,  in  the  question,  touching  the  cause  of  the  quarrel,  the 
counsel  for  the  defendant  cannot,  in  order  to  prove  such  witness's 
knowledge  of  the  cause  of  the  quarrel,  afterwards  examine  a 
witness,  to  prove  that  the  other  witness  has  made  such  a  declara- 
tion to  him,  touching  the  cause  of  such  quarrel  (6).  If  a  witness, 
examined  in  chief  on  the  part  of  the  plaintiff,  being  asked, 
whether  he  remembers  a  quarrel  taking  place  between  A,  &.  B. 
answers  that  he  does  not  remember  it,  and  such  witness  is  not 
asked  on  his  cross-examination  whether  he  has  or  has  not  made  a 
declaration,  stated  in  the  question,  respecting  such  quarrel,  the 
counsel  for  the  defendant  cannot,  in  order  to  prove  that  such  wit- 
ness must  remember  the  quarrel,  afterwards  examine  a  witness  to 
prove  that  the  other  witness  has  made  such  a  declaration  (c). 

When  several  defendants  are  indicted  together,  one  of  them 
cannot  regularly  become  a  witness  for  the  others ;  but  if  no  evi- 
dence whatever  be  given  against  him,  he  is  entitled  to  his  dis- 
charge as  soon  as  the  case  of  the  prosecutor  is  closed,  and  may 
then  be  examined  on  behalf  of  the  other  defendants  (d).  So  if 
one  person  be  joined  for  a  trespass  by  a  simul  cum,  and  no  attempt 
was  ever  made  to  serve  process  upon  him,  or  any  thing  proved 
against  him,  he  will  be  admitted  as  a  witness  (e).  And  where  one 
of  the  defendants,  on  an  indictment  for  an  assault,  submits  to  a 
small  fine,  and  is   discharged,  he  may  be  called   on   the  part  of 


(a)  2  Brod.  &  Bing.  302.  627.    1  Sid.  237.    Sav.  34.    Bui. 

(6)   2  Brod.  &  Bing.  299.  N.  P.  285.     1  Hale,  303. 

i<^)   Id.  lb.  (e)  Rep.  temp.  Hardw.    123. 

((/)  1  East,  312,  13.     6  T.  R.  264.     I  Alk.  452.     Style,  482. 
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FOR    PRISONER.        ,    /.        1  1  n-  ii  i         i      i  •  1  L  •        j 

defendant  has  etiectually  pleaded  misnomer,  he  may  be  received 
as  a  witness,  because  the  indictment  as  against  him  is  abated  (6). 
But  if  he  suffers  judgment  by  default,  he  cannot  afterwards 
become  a  witness  against,  or  in  favor  of  his  associates  (c).  And 
if  any,  even  the  least,  evidence  be  given  against  hin),  he  cannot 
be  sworn,  but  the  whole  must  be  submitted  together  to  the 
jury  (d). 

The  only  other  Important  circumstance  in  the  defendant's  evi- 
dence, which  the  prosecutor's  does  not  include,  is  the  permission 
to  call  witnesses  to  support  his  character,  which  has  always  been 
allowed  him  (e).  Where  the  parties  called  are  respectable,  and 
their  testimony  strong  in  his  favor,  it  greatly  fortifies  the  pre- 
sumption of  his  innocence ;  and,  in  a  case  depending  on  doubtful 
circumstances,  produces  considerable  effect  on  the  minds  of  a 
jury  (f).  But  it  is  only  admitted  in  cases  strictly  criminal,  and, 
therefore  cannot  be  received  in  any  actions  for  penalties,  though 
the  conduct  attributed  by  them  to  the  defendant  is  dishonest  and 
immoral  (g). 


Of  the  reply  on  Where  the  defendant  calls  any  witnesses  on  his  defence,  the 
counsel  for  the  prosecution  has  always  a  right  to  address  the  jury 
in  reply,  the  same  as  in  civil  cases  (h).  But,  where  the  prisoner 
adduces  no  evidence,  in  the  case  of  an  ordinary  prosecution,  not 
conducted  by  the  attorney  or  solicitor-general,  it  is  not  the  prac- 
tice, and  it  has  been  holden  that  no  such  right  exists  (/).  And 
so,  if  the  defendant  produce  evidence,  merely  collateral  to  the 
subject-matter  of  the  indictment,  as  to  establish  the  incompetency, 

(a)  1  Stra.  G33.     Peake  on      on  Evid.  8. 

Evid.    168.      1  Phil,  on  Evid.  (f)  Ante,  574,  5.     Peake  on 

Cth  edit.  38.  Evid.  8. 

(b)  Rep.  temp.  Hardw.  303.  (g)  2  Bos.  &  Pul.  532,  n.  a. 
(c)5Esp.  Rep.154.  2Campb.  {h)    11    Harg.   St.   Tr.    288, 

333,  334,  note.     Bui.  N.  P.  285.  where  see  Reply. 

1  Phil,  on  Evid.  Gth  edit.  38.  (t)  1  Esp.  Rep.  227.     Peake, 

(d)  Bui.  N.  P.  285.  Peake  N.  P.  4.  note  (*),  23G,  237. 
on  Evid.  168.  1  Phil,  on  Evid.  11  llarg.  St.  Tr.  267  and  288, 
Gth  edit.  39.  ace.    20  St.  Tr.  664.    Cob.  edit. 

(e)  Ante,  573,  4,  5.     Peake  contra. 
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or  affect  the  credibility  of  the  prosecutor's  witness,  or  merely  as  Rj:plv 


ON    THE  TRIAL. 


to  the  good  character  of  the  defendant  («),  this  will  not  entitle 
the  prosecutor's  counsel  to  the  general  reply  (b).  And  it  should 
seem,  that  if  the  affirmative  be  on  the  defendant,  and  he  begins 
on  the  trial,  then  his  counsel  has,  as  in  civil  cases,  the  general 
reply  (c).  The  attorney  and  solicitor-general,  however,  have,  in 
all  cases  of  a  crown  prosecution,  the  right  of  replying,  whether 
witnesses  be  examined,  or  evidence  adduced  or  not,  on  the  behalf 
of  the  defendant  (d).  And  this  has  been  allowed,  even  on  col- 
lateral issues,  though  said  to  be  contrary  to  all  practice  (e).  And 
the  solicitor-general,  in  case  of  high  treason,  may,  if  he  prefer  it, 
instead  of  summing  up  the  evidence  for  the  crown,  reserve  himself 
for  the  reply,  to  that  adduced  by  the  prisoner  (f). 

Before  we  come  to  the  conclusion  of  the  trial,  there  are  some  Of  adjournment 
incidental  circumstances  to  be  mentioned,  which  may  arise  during  ™™  ^^  **  *^* 
its  continuance.  If  it  should  be  impossible  for  the  trial  to  be 
concluded  in  one  day,  the  court  may  adjourn  from  day  to  day, 
until  the  whole  of  the  investigation  has  been  completed  (g). 
This,  although  sometimes  done  as  a  matter  of  consent,  with  the 
concurrence  of  the  defendant,  the  courts  have  a  right  to  do  with- 
out any  such  consent,  when  they  think  the  occasion  requires  it  (/*). 
When  this  is  the  case  the  jury  all  retire  together,  to  some  adjoin- 
ing tavern,  where  accommodations  are  prepared  for  them,  and  the 
bailiffs  are  sworn  "  well  and  truly  to  keep  the  jury,  and  neither 
to  speak  to  them  themselves,  nor  suffer  any  other  person  to  speak 
to  them,  touching  any  matter  relative  to  this  trial  (i).  And  if  the 
jury  separate,  and  one  of  them  converse  respecting  the  verdict 
with  a  stranger,  the  verdict  will  be  bad,  and  a  venire  de  novo 
awarded  (k).  Where  the  jury,  without  the  knowledge  or  consent 
of  the  defendants,  separate  at  night,  it  was  held  that  the  verdict 

(a)    Per    Bosanquet,    Serjt.  Rep.  6. 

vice  Thomson,  B.   at  Kingston  (e)    1  Bla.  Rep.  6. 

Surrey  Assizes,  1818.  (f)  1  Burr.  644. 

(i)  5  Esp.  Rep.  90.    II  Harg.  (g)  6  T.  R.  530,  1.     4  Taunt. 

St.  Tr.  288.  311. 

(c)  Peake  on  Evid.  5,  note  (*).  (/t)   4  Taunt.   311.      6  T.  R. 

3  Campb.  '366,  368.  311.     Hawk.    b.  2.  c.  5.    s.  14. 

(rf)  11  Harg.  St.  Tr.267.  273.  4  Bla.  Corn.  360,  u.  11. 

288.      20    St.    Tr,    664.      Cob.  (i)   6  T.  R.  530,  I. 

edit.    Peake,  N.  P.  236.   1  Bla.  (A)  4  B.  &  A.  273. 
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Adjournment  was  not  tlierefore  void  ;  and  that  it  formed  no  ground  for  granting 
FROM  .  •         ,  ,  ■   ■  c  ■ 

DAY  TO  DAY.  a  new  trial,  it  not  appearing  that  there  was  any  suspicion  ot  im- 
proper communications  having  taken  place  (a).  Tlie  entry  of  the 
[  629  ]  adjournment  must  also,  at  least  in  prosecutions  for  misdemeanors, 
appear  upon  the  record,  for  otherwise  the  adjournment  cannot 
afterwards  be  intended  (b).  And  it  is  most  proper  to  enter  it  in  the 
present  tense,  though  the  numerous  precedents  which  are  framed 
in  the  past,  seem  to  sanction  that  course  of  proceeding  (c).  A 
court  of  general  gaol  delivery  has  power  to  make  an  order  to 
prohibit  the  publication  of  the  proceedings  of  a  trial  thus  con- 
tinued, and  to  punish  disobedience  to  such  order  by  fine  (d). 


Of  illness,  &c. 
during  the  trial. 


If  one  of  the  jurymen  be  taken  ill  during  the  trial,  though  of  a 
capital  offence,  so  as  to  be  incapable  of  agreeing  in  the  verdict, 
or  die,  the  jury  must  be  discharged,  though  the  evidence  of  the 
crown  is  nearly  gone  through,  and  the  prisoner  may  be  tried 
afresh  by  another  jury  (e).  If  a  juryman  be  taken  ill,  another 
juryman  may  be  permitted  by  the  court  to  attend  him,  accom- 
panied by  a  bailiff,  sworn  to  remain  constantly  with  him  ;  and,  on 
his  return,  he  may  himself  be  questioned  on  his  oath,  "  to  make 
true  answer  to  such  questions  as  the  court  shall  demand  of  him," 
as  to  the  state  of  the  individual  whom  he  has  left ;  and  if  it 
appear,  from  his  evidence,  that  there  is  a  probability  of  the  juror's 
speedily  recovering,  he  maybe  allowed  proper  refreshment  (y'); 
but  if  there  be  no  probability  that  he  will  be  able  to  return  to 
pursue  his  duties,  a  new  panel  may  be  ordered,  returnable  in- 
stanter,  upon  which  all  the  other  eleven  are  competent  to 
serve  (g).     To  these,  however,  the  prisoner  has  the  same  right  of 


(a)  2  B.  &■  A.  4«2.  1  Chit. 
Kcp.401,  S.C;  where  see  Ab- 
bott's, C.  J.'s  admonition  to  the 
jury,  on  separating  before  trial 
ended. 

(/>)  2  Keb.  284.  202.  1  Sid. 
34«.  Hawk.  h.  2.  c.  5.  s.  lo. 
Uac.  Ahr.  Court  of  Justices  of 
Oyer,  Terminer,  and  Gaol  Deli- 
very, C. 

(r)  SirT.  Uayni.  115.  Hawk, 
b.  2.  c.  5.  s.  15.  Jiac.  Abr. 
Court  of  Justices  of  Oyer,  Ter- 
miner,  and    Gaol   Delivery,    C. 


See  form  of  Entry,  6  T.  11.  531. 
Cro.  C.  C.  480.    I^ost,  last  vol. 

(d)  4  B.  <feA.  218. 

(c)  2  Leach,  ()20.  4  Taunt. 
309.  3  Campb.  207.  Dick. 
Sess.  324. 

(/■)  Doc.  &  Stud.  271,  272. 
1  Vcntr.  125.  Bac.  Abr.  V^cr- 
dict,  II. 

(f/)  2  Loach,  620.  3  Cainpb, 
207.  4  Taunt,  309.  Russ.  & 
My.  C.  C.  224,  S.  C.  Doct.  & 
Stud.  271,  2. 
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cliallenore  as  if  they  had  been  returned  upon  the  original  venne  (a).     Illness, &c. 

°  11      ,  1  •    1        1  DURING   TRIAL. 

And  if  the  prisoner  himself  be  taken  so  ill  durmg  the  trial,  that 

he  is  incapable  of  remaining  at  the  bar,  the  investigation  must  be 

suspended  ;  and,  when  he  afterwards  recovers,  another  jury  must 

be  returned,  to  decide  on  the  merits  of  the  accusation  {b).     In      [     630     ] 

some   cases,   indeed,   where  a  juryman    has   been   taken   ill,   the 

judge,  instead  of  discharging   the  jury,  has  asked  the  prisoners 

consent   to    swear   another  juror  in   the  room    of  him  who  was 

removed  by  indisposition  (c) ;  but  the  better  practice  seems  to  be 

that  of  discharging  the   jury  altogether,    and   returning   another, 

competent  to  determine  the  issue  {d). 

The  delivery  of  any  papers  to  the  jury,  either  during  or  pre- 
vious to  the  trial,  is  a  great  crime  in  those  who  are  guilty  of  it ; 
but  it  is  not  sufficient  to  avoid  the  verdict,  which  the  jury  will 
be  presumed  to  have  given  without  regard  to  any  such  illegal  in- 
terference (e). 

Besides  these  cases,  in  which  the  jury  will  be  discharged  from  of  withdrawing 
the  casual  circumstances  of  illness,  there  are  some  others  in  which 
the  crown,  at  least  by  the  consent  of  the  prisoner,  is  at  liberty  to 
withdraw  a  juror,  in  order  either  to  indict  him  again,  or  to  put 
off  the  trial  (f).  Thus,  it  has  been  laid  down,  that  in  order  to 
let  the  prisoner  into  a  ground  of  defence,  which  he  could  not 
otherwise  have  taken,  before  evidence  given,  the  court  may,  by 
consent,  discharge  the  jury,  and  that  circumstance  cannot  bar 
any  subsequent  proceedings  (g).  But  it  does  not  seem  that,  with- 
out such  consent,  the  prosecutor  has  any  right  to  bring  the  de- 
fendant twice  into  peril  of  his  life  (//),  though  the  contrary  has 
been  formerly  holden  («').  Nor  ought  the  court  to  admit  the 
prisoner  to  consent  to  his  own  prejudice,  but  rather  to  give  him 


(a)  3  Campb.  208.    Ante,  550.  3  Ld.  Raym.  21. 

(6)  2  Leach,  540.     Fost.  76.  (</)  Fost.  31. 

3  Campb.  209.    Dick.  Sess.  324.  (/«)  Fost.  31.     2  Stra.  984,  5. 

(c)  2  Leach,  621,  n.  b.  Hawk.  b.  2.  c.  47.  s.  1.     Com. 

{(1)  Fost.  31.  Dig.  Indictment,  M.  Dick.  Sess. 

(e)  l^Ld.  Raym.  148.  225. 

(/  )  3Ld.Raym.  21.  11  Harg.  (i)  Sir  T.  Raym.  84. 
St.  Tr.  273.    See  form  of  Entry, 

Vol.  I.                                 R  R 
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Withdrawing  the  full  benefit  of  every  circumstance  in  his  favor  (a).  And  it 
would  be  absurd  to  suppose  that,  after  evidence  given,  the  pro- 
[  G31  ]  secutor  might  be  allowed  to  withdraw  a  juror,  merely  because 
the  proof  would  not  amount  to  conviction  (6);  though  it  might 
have  been  done,  on  account  of  the  sudden  illness  of  a  witness  (c). 
So,  though  in  former  times  the  contrary  has  been  allowed  (d),  it 
seems  to  have  been  doubled  whether,  in  cases  in  which  life  is 
afifecttd,  or  even  where  the  punishment  on  conviction  is  infamous, 
this  mode  can  be  resorted  to,  even  where  the  indictment  is  mani- 
festly defective,  or  where  material  witnesses  have  been  kept  away 
by  accident  or  collusion  (e).  This  doubt,  however,  seems  to  be 
scarcely  well  founded ;  and  the  general  rule,  deducible  from  this 
contrariety  of  opinions,  appears  to  be,  that  this  course  may  be 
taken,  whenever  it  is  either  favorable  or  indifferent  to  the  party 
indicted ;  or  where  he  has  purposely  kept  back  evidence  for  the 
crown,  or  where  a  material  witness  is  suddenly  incapacitated  to 
attend  by  illness  (y). 


rontempts  of 
court. 


During  the  whole  of  the  trial,  and  indeed  while  the  court  are 
sitting,  the  judges  have  a  power  incident  to  their  commission,  to 
punish  any  contempts  of  their  authority,  or  obstruction  of  the 
course  of  justice  (g).  They  may  fine  a  person  offending,  and 
conunand  the  fine  to  be  immediately  levied  (//) ;  as  for  contempt 
in  addressing  the  jury  (/).  And  if  the  defendants  are  guilty  of 
any  contemptuous  behaviour,  they  may  be  conmiitted,  or  obliged 
to  find  sureties  for  the  outrage  on  public  justice,  though  acquitted 
of  the  original  accusation  (A;).  The  commitment  should  be  for  a 
time  certain  (/). 


.Slimming  up  of         When  the  evidence  and   the  speeches  on  both  sides  are  thus 
evidence. 


(a)  Fost.  31,  ace.  1  And.  103, 
contra. 

(i)  Fost.  30.  2  Stra.  984,  n.  1 , 
ace.  2  Harg.  St.  Tr.  832,  833. 
2  Hale,  294,  5,  contra. 

(c)  2  Harg.  St.  Tr.  832. 

(d)  Kel.  26.  52.  Comb.  401. 
iVent.  G9.     2  Hale,  295,  G. 

(p)  Fost.  28.  30,  31.  2  Stra. 
984.    Cora.  Dig.  Indictment,  M. 


(/)  Fost.  30,31.  33.  Hawk, 
b.  2.  c.  47.  s.  1. 

(g)  G  T.  11.  530.  3  Harg.  St. 
Tr."408. 

(/t)  Id.  ibid. 

(/)   4  B.  &  A.  329. 

{k)  Cro.  Car.  507.  Comb.  40. 
Hawk.  b.  2.  c.  4(>.  s.  11,  n.  f. 

(Z)  5  B.  &  A.  894. 
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concluded,  it  becomes  the  duty  of  the  judge,  or  presiding  magis-  Summing  up  op 
trate,  to  sum  up  the  evidence  to  the  jury  (a).  In  order  to  enable  evidence. 
him  to  do  this  with  accuracy,  he  ought  to  take  notes  of  the  proofs 
adduced  in  every  part  of  the  proceedings.  And  this  is  the  more 
necessary,  as  these  minutes  frequently  become  important  docu- 
ments in  a  remoter  stage  of  the  prosecution  :  as  where  the  cause 
is  removed  by  certiorari  before  sentence ;  where  a  special  case 
is  carried  up  to  the  court  above  ;  or  where  an  application  is  made 
for  a  pardon.  In  these,  and  many  other  cases,  these  notes  are 
examined,  to  show  the  circumstances  of  the  prisoner's  guilt,  and 
how  far  the  aggravations  or  excuses  of  the  case  ought  to  operate 
in  the  dispensation  of  justice,  or  the  extension  of  mercy  (6). 
Where  the  evidence  affects  several  defendants  differently,  the 
judge  will,  as  we  have  seen,  select  the  evidence  applicable  to 
each,  and  leave  their  cases  separately  to  the  jury  (c). 

When  the  judge  has  thus  summed  up  the  evidence,  he  leaves  Of  the  conduct 

it  to  the  jury  to  consider  of  their  verdict.     If  they  cannot  aoree  «/'J"-'"''i,"  •''°' 

-'  o  ^^   sicienng  their 

m  a  short  time,  by  consulting  in  their  box,  they  retire  to  a  con-  verdict, 
venient  place  appointed  for  the  purpose,  and  the  bailiff  is  sworn 
to  keep  them  as  follows  : — "  You  shall  swear  that  you  shall  keep 
this  jury  without  meat,  drink,  fire,  or  candle  ;  you  shall  suffer 
none  to  speak  to  them,  neither  shall  you  speak  to  them  yourself, 
but  only  to  ask  them,  whether  they  are  agreed  :  So  help  you 
God"  (d).  This  oath  of  the  bailiff  comprizes,  in  a  great  deo-ree 
the  duties  of  the  jury  when  they  are  withdrawn  (e).  During  the 
whole  of  their  absence,  they  are  not  to  eat  or  drink  without  the 
permission  of  the  justices,  or  to  speak  with  any  one  except  the 
bailiff",  and  merely  to  inform  him  whether  they  are  agreed  (/). 
And  they  are  not  only  prohibited  from  taking  refreshment,  but  are 
fineable   if   they  have  taken    any  thing   eatable  with   them,   when 


(a)  6  Harg.  St.  Tr.  832,  833.  (e)    And  see  4  B.  &  A.   273. 

Dick.  Sess.  223.      See   form  of  2  B.  &  A.   462.      1  Chit    Ren 

Charge,  (5  Harg.  St.  Tr.  832.  401,  S.  C. 

(6)  Dick  Sess.  223,  note.    See  (/)  Co.  Lit.   227,   b.      Dalt. 

form,  11  Harg.  St.  Tr.  290,  1.  c.   185.      2  Hale,   29G,  7.   30(>. 

(c)  Ante,  271.     3  T.  11.  106.  Trials,  per  Pais,  2  t7.     Doct.  & 

(d)  Dalt.  c.  18.5.  2  Hale,  296.  Stud.  271.  Burn,  .1.  Jurors,  V. 
Dick.  Sess.  223.  Bac.  Abr.  .Ju-  Williams,  J.  Juries,  VX  I.  Dick. 
r»es,  G.  Sess.  223. 

RR2 


033  CHAPTER   XIV. 

Consideration  they  retire,  though  ihey  have  not  actually  eaten  (a).  But  unless 
they  eat  at  the  charge  of  one  of  the  parties,  their  misdemeanor 
will  not  avoid  their  verdict,  but  only  subject  them  to  punish- 
ment {b).  Indeed,  it  seems  that  even  the  eating  at  the  expense 
of  one  of  the  parties  will  only  avoid  the  verdict,  when  the  deci- 
sion is  in  favor  of  the  party  who  provided  the  refreshment, 
because  the  influence  must  otherwise  have  operated  in  a  contrary 
direction  (c).  And  the  justices  may  give  the  jury  leave  to  refresh 
themselves,  so  that  it  is  not  at  the  cost  of  either  party,  whenever 
they  think  it  expedient  (d). 

The  jury  must  not  hear  any  evidence  in  private  before  them, 
either  to  refresh  their  memory  as  to  what  passed  at  the  trial,  or  as 
to  any  new  matter  which  may  arise  during  their  deliberations ;  for 
if  they  do,  their  verdict  will  be  invalid  {e),  and  a  venire  de  novo 
must  be  awarded  (f) ;  but  they  may  hear  a  witness  again  in  open 
court,  or  ask  questions  to  the  judges  for  their  direction,  so  that 
it  be  done  in  the  presence  of  ail  the  parties  concerned,  and  in 
the  face  of  the  public  (g).  Nor  can  they  carry  with  them  any 
writing,  paper,  or  deed,  which  was  not  given  in  evidence  in  open 
court ;  for  if  they  do  so,  and  find  for  the  party  by  whom  the 
documents  were  handed  to  them,  it  will  avoid  the  verdict,  though 
not  if  they  decide  against  him  (h).  But  the  court  may  permit  the 
jury  to  take  with  them^any  writings  under  seal,  whether  the  de- 
fendant and  the  crown  consent  or  not,  and  any  writings  whatever, 
[  634  "]  with  the  consent  of  both  parties  to  the  permission  (i).  And  if 
they  take  with  them  other  documents,  which  were  given  in  evi- 


(a)  1  Leon.  133.     Godb.  353.  (c)  Cro.  Eliz.  189.    Bui.  N.  P. 

Plowd.  519.     Tr.  per  Pais,  252.  308.    Bac.  Abr.  Juries,  G.  Wil- 

Williams,  J.  Vlli.      Bac.  Abr.  liams,  J.  Juries,  VII. 

Juries,  G.  (/)  4  B.  <i^  A.  273. 

(6)  1  Leon.  133.   Tr.  per  Pais,  («/)     2   Hale,   296.   307.   308. 

248.     Co.  Lit.  227,   b.     1  Lord  Tr.  per  Pais,  252,  3.    Williams, 

Bavm.    148.      Bui.  N.  P.  308.  J.  Juries,  VIL 

Burn,  J.  Jurors,  V.    Williams,  J.  (//)  I  Ld.  Bayni.  148.    Co.  Lit. 

Juries,  VU.  227,   b.     Bui.  N.  P.    308.     Tr. 

(c)  Co.  Lit.  227,  b.     Tr.  per  per  Pais,  249. 

Pais,  248.  (*)    Cro.   Eliz.   411.      2   Rol. 

(d)  Doct.  c'l-  Stud.  271.  Trials,  Abr.  687.  Tr.  per  Pais,  256,  7. 
per  Pais,  248.  Williams,  J.  Ju-  Bui.  N.  P.  380.  Williams,  J. 
riws.  VII.    Burn,  J.  Jurors,  V.  Juries,  VII. 

Dick.  Sess.  224. 
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<3ence,  tlioogh  without    leave   of   the  court,   or   if    one  juryman  Consideration 
■show  a  piece  of  evidence  to  his  companions,  this  will  only  render      °^  verdicx. 
them  subject  to  a  tine,  and  will  not  avoid  their  verdict,   though 
given  in  favor  of  the  parly  from  whom  they  received  them  (a). 

•The  jury  must  not,  until  they  are  agreed,  separate  or  leave  the 
place  appointed  for  their  deliberations,  without  the  special  per- 
mission of  the  court  (/;);   but  the  judges  may  adjourn  while  the 
jury  are  withdrawn  to  confer,  and  return  to  receive  the  verdict  (c). 
And  if  they  do  not  agree  before  the  judges  at  the  assizes  depart, 
they  may  be  carried  with   them   from   place   to   place,   until  they 
become  unanimous  (d).     And  it  is  laid  down  to  be  an  unconlro- 
verted  rule,  that  a  jury  sworn  and  charged  in  a  capital  case,  cannot 
be  discharged  until  they  have  given  a  verdict  (e).     But  it  has  been 
held,  that  if  eleven  of  the  jury  be  agreed,  and  one  of  them  dis- 
sent, who  says  he  would  rather  die  in  prison,  the  opinion  of  the 
eleven  cannot  be  received  ;  but  a  new  venire  must  be  awarded,  as 
if  one  of   them   had   died  previous    to  a  verdict  (/).     In    civil 
cases,  indeed,  the  jury  may  resolve  on  a  privy  verdict  and  sepa- 
rate, and  may  afterwards  refresh  themselves  ;  but  in  no  accusa- 
tion, which  affects  life  or  member,  can  any  such  proceeding  be 
admitted  (g).     And  if  the  jury  say  they  are  agreed,  the  court,  if      [     635     ] 
they  suspect  them  not  to  be  really  unanimous,  may  examine  them 
separately,  and  if    they  find   that  any  of   them   dissent  from    the 
opmion  of  their  fellows,  may  fine  the  jury,  and  may  compel  them 
to  reconsider  their  opinion,  till  they  are  really  agreed  (h). 


(a)  Cro.  Eliz.   61(j.     2  Rol.  (e)  Bac.  Abr.  Juries,  G. 
Abr.  714.    Cro.  Eliz.  411.    Bid.  (/)  2  Hale,  297;  and  id.  294, 
N.  P.  380.    Wdliams,  J.  Juries,  296.  309.    Doct.  &  Stud.  271,  2. 
^'f-     .     ,.  Tr.  per  Pais,  248.    Williams,  J. 

(b)  Co.  Lit.  227,  b.     Tr.  per  Juries,  VII. ;  but  see  1  Harg.  St. 
Pais,  249.    1  Harg.  St.Tr.  Pref.  Tr.  Pref.  2d  edit.  vi.  ^  vu! 

to  2d  edit.   VI.  &  VII.       4  Bla.  (g)  Co.  Lit.  227,    b.      3  Inst. 

Com.  360.     Hawk.  h.  2.    c.  47.  110.  SirT.llaym.  193.   2  Hale, 

«•  1-  300.    4  Bla.  Com.  3G0.    Tr.  per 

(c)  3Harg.  St.Tr.  731.    4  Id.  Pais,  249.     Hawk.   b.  2.  c.  47. 
231.  455.  485.    4  Bla.  Com.  300.  s.  2.     Burn,  J.  Jurors,  V.     Wil- 

(d)  1  Vent.  97.    Tr.  per  Pais,  liams,  J.  Juries,  VII. 

252.    2  Hale,  297.    Williams,.!.  (/t)  2  Hale,   299.  309.     Wil- 

Juries,VII.   Bac.  Ab.  Juries,  G.  liams,  J.  Juries,  VII. 
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CHAPTER    XIV. 


Of  asking?  the 
jury  as  to  their 
verdict. 


[    63G    ] 


When  the  jiiry  have  come  to  a  unanirDous  determination  with 
respect  to  their  verdict,  they  return  to  the  box  to  deliver  it.  The 
clerk  tiien  calls  them  over  by  their  names,  and  asks  them  whether 
they  are  agreed  on  their  verdict  (a),  to  which  they  reply  in  the 
affirmative.  He  then  demands  who  shall  say  for  ihem,  to 
which  they  answer,  their  foreman.  This  being  done,  he  desires 
the  prisoner  to  iiold  up  his  hand,  and  addresses  them,  "  look  upon 
the  prisoner  you  that  are  sworn  :  how  say  you,  is  he  guilty  of 
the  felony  [or  treason,  &c.]  whereof  he  stands  indicted,  or  not 
guilty"  (/>)?  If  they  si\y  guilty,  then  he  asks  them  "  what  lands 
or  tenements,  goods  or  chattels,  the  prisoner  had  at  the  time  of 
the  felony  committed,  or  at  any  time  since  ?"  To  which  they 
commonly  reply,  "  none,  to  our  knowledge"  (t).  If  they  say 
"  not  guilty,"  then  the  clerk  asks  them,  "  whether  he  did  fly  for 
it  or  not?"  They  commonly  answer,  "not  to  our  knowledge;" 
but,  if  they  And  a  flight,  it  is  recorded  (d).  The  officer  then 
w  rites  the  word  "  guilty,"  or  "  not  guilty,"  as  the  verdict  is,  after 
the  words  "  po.  se."  on  the  record  ;  and  again  addresses  the 
jury  :  "  Hearken  to  your  verdict,  as  the  court  hath  recorded  it ; 
you  say  that  A.  B.  is  guilty  [or  "  not  guilty"]  of  the  felony  whereof 
he  stands  indicted,  and  that  he  hath  no  goods  or  chattels,  and  so 
you  say  all  (e)."  The  formal  proceedings  of  the  trial  being  thus 
closed,  the  verdict  itself  comes  next  under  our  consideration. 


Of  the  verdict.  The  verdict  (y'),  whatever  may  be  its  eff'ect,  must,  in  all  cases 

It  must  be  given    of  felony  and    treason,   be   delivered   in    the  presence    of   the   de- 
opcnly  *. 


(a)  G  Harg.  St.Tr.  828.  Cro. 
C.  C.  8.  Sec  form,  Cro.  C.  C.  8. 
Dick.  Sess.  227.  6  St.  Tr.  833. 
Post,  last  vol. 

(h)  a  f  Jarg.  St.  Tr.  828,  29. 
3  Ilar^r.  St.  Tr.  408.  Cro.  C.  C. 
«.     D^ck.  Sess.  227. 

(c)  C  Harg.  St.  Tr.  825).  833. 
Dick.  Sess.  228.  See  forin,  Cro. 
C.  C.  8.  I>Mck.  Sess.  227.  0  St. 
Tr.  829.  833.     Post,  last  vol. 


(d)  Dick.  Sess.  193.  228.  387. 
1   IJale,  3G2.     2  Hale,  301. 

(c)  «  Harg.  St.  Tr.  830.  Cro. 
C.  C.  8.  Dick.  Sess.  228.  See 
forms,  Dick.  Sess.  228.  G  St.Tr. 
833.     Post,  last  vol. 

(f)  When  a  person  is  found 
guilty,  it  is  said  he  is  convicted  ; 
but  that  term  properly  means 
juds^nient  passed  upon  him  for 
au  offence,  4  M.  &•  S.  72,  3. 


*  As  to  the  verdict  in  general,  sec  Co.  Lit.  -i'^G  to  228.  Hawk.  h.  2.  c.  47, 
per  totuin.  4  Bla.  Com.  360,  1,  2.  Bac.  Abr.  Verdict.  Burn,  J.  Jurors,  V. 
Williams,  J.  Juries,  VII. 
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fendant,  in  open  court,  and  cannot  be  either  privily  given,  or 
promulgated  while  he  is  absent  (a).  And  in  all  cases  where  the 
jury  are  commanded  "  to  look  on  him,"  as  in  larceny,  and  all 
accusations  subjecting  him  to  any  species  of  mutilation,  or  loss 
of  limb,  the  same  rule  applies,  without  exception  (b).  In  all 
trials  for  inferior  misdemeanors,  however,  a  privy  verdict  may 
be  given,  and  there  is  no  occasion  for  the  presence  of  the  de- 
fendant (c).  And,  by  consent  of  the  parties,  it  may  be  delivered 
at  the  house  of  the  judge,  even  where  it  is  situate  beyond  the 
limits  of  the  county  in  which  the  trial  proceeded  (d). 


Verdict. 


The  verdict  thus  given    is  either  general   to  the  whole  of  the  Kind  of  verdicts 
charge — partial,  as  to  a  part  of  it — or  special,  where  the  facts  of  ^iygn. 
the  case  alone  are  found,  and  the  legal  inference  is  referred  to      [     637     ] 
the  judges  (e). 

The  jury  are  at  liberty  to  find  a  general  verdict  whenever  they  General  verdict, 
think  fit  to  do  so,  including  both  the  law  and  the  fact  of  the  case 
submitted  to  their  decision  (/).  To  this  rule  there  seems,  in- 
deed, to  have  been  an  exception  in  the  case  of  libel  until  lately, 
where  the  jury  were  directed  to  find  the  defendant  guilty,  on 
proof  of  the  mere  fact  of  authorship  or  publication,  and  were 
excluded  from  entering  into  any  discussion  as  to  the  libellous  qua- 
lity of  the  paper  charged  as  seditious  ;  and,  of  course,  from  taking 
at  all  into  consideration  the  defendant's  motive  for  the  publica- 
tion, or  its  tendency  (g).  But  after  this  anomalous  principle  had 
uiidergone  nmch  and  very  able  discussion  by  Lord  Erskine,  in 
the  various  stages  of  the  prosecution   against  the  Dean  of  Saint 


(a)  Co.  Lit.  -227,  b.  3  Inst. 
110.  SirT.Ra>ni.  193.  2Hale, 
300.  Hawk.  b.  2.  c.  47.  s.  2. 
4  Bla.  Com.  360.  Bac.  Abr. 
Verdict,  B.  Burn,  J.  Jurors,  V. 
Williams,  J.  Juries,  Vll. 

(6)  Co.  Lit.  227,  b.  3  Inst. 
110.  vSirT.  Rayni.  193.  4  Bla. 
Com.  360.  Hawk.  b.  2.  c.  47. 
s.  2.  Bac.  Abr.  Verdict,  B. 
Burn,  J.  Jurors,  V.  Williams,  J. 
Juries,  VII. 

(c)  SirT.  Ilaym.  193.  5  Burr. 
2667.     1  Vent.  97.     J3uc.  x\br. 


Verdict,  B.  Burn,  J.  Jurors,  V. 
Williams,  J.  Juries,  VII. 

(f/)  5  Burr.  2667;  and  see  19 
Geo.  3.  c.  74.  s.  70.  39  Geo.  3. 
c.  45. 

{c)  4  Bla.  Com.  :^6l. 

(/)  Co.  Lit.  228.  4  Bla.  Com. 
361.     Burn,  J.  Jurors,  V. 

(y)  1  Ersk.  Speeches,  213  to 
381.  Stark.  337,  8.  See  post, 
vol.  iii.  877,  877  a,  877  h,  for 
more,  as  to  this  verdict  in  li- 
bels. 
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Asaph  (a),  it  was  entlrel)'  destroyed  by  legislative  provision.  The 
32  Geo.  3.  c.  00,  refers  the  whole  of  the  case  to  the  jury — the 
nature  of  the  work,  as  well  as  the  fact  that  it  is  published — 
and  enables  them  to  give  a  general  verdict  to  the  merits,  as  in 
any  other  case,  where  malicious  intention  is  necessary  to  consti- 
tute guilt.  But  there  are  many  cases,  where  the  law  is  doubtful, 
in  which  it  may  be  prudent  iu  them  to  find  the  facts  specially, 
and  leave  the  inference  to  the  court,  in  the  manner  we  shall  pre- 
sently examine  (6). 


Partial  verdict.  The  jury  may  acquit  the  defendant  of  a  part,  and  find  him 
guilty  of  the  residue.  Thus,  they  may  convict  him  upon  one 
count  of  the  indictment,  and  acquit  him  of  the  charge  contained 
in  another  (c) ;  or  upon  one  part  of  a  count  capable  of  division, 
and  not  guilty  of  the  other  part,  as  on  a  count  for  composing  and 
[  638  ]  publishing  a  libel,  the  defendant  may  be  found  guilty  of  publish- 
ing only  (d).  Auc\,  in  general,  where  from  the  evidence  it  appears 
that  the  defendant  has  not  been  guilty  to  the  extent  of  the  charge 
specified,  he  may  be  found  guilty  as  far  as  the  evidence  warrants, 
and  be  acquitted  as  to  the  residue  ;  as  where  he  is  charged  with 
engrossing  1000  quarters  of  wheat,  and  the  evidence  amounts  to 
but  700(e);  but,  if  a  contract  be  described,  it  must  be  proved 
as  laid,  and  the  jury  cannot  find  a  variant  contract  (f).  And 
where  the  accusation  includes  an  offence  of  inferior  degree,  the 
jury  may  discharge  the  defendant  of  the  higher  crime,  and  convict 
him  of  the  less  atrocious  (g).  Thus,  upon  an  indictment  for 
burglariously  stealing,  the  prisoner  may  be  convicted  of  the  theft, 
and  acquitted  of  the  nocturnal  entry  (//);  upon  an  indictment  of 
murder,  he   maybe  convicted  of  manslaughter  (/);  on  an   indict- 


(o)  See  1  Ersk.  Speeches,  10r>, 
to  the  end.  3T.  R.  430.  5  Burr. 
2001.  ican. 

(6)  Co.  Lit.  228. 

(c)  See  ante,  248  to  252,  as 
to  several  counts  in  the  indict- 
ment. As  to  what  part  of  a 
count  may  be  found,  ante,  250 
to  252. 

(d)  2  Campb.  583,  4,  5. 

(c)  Hawk.  b.  2.  c.  20.  s.  75. 
(/)  Hawk.   h.2.  c.  26.   s.  75. 
Lane,  10.  59,  GO. 


(g)  2  Campb.  583,  84,  85. 
1  Leach,  36,  88.  2  East,  P.  C. 
516,7,8.  2  Hale,  302.  Hawk, 
b.  2.  c.  47.  s.  4,  5,  6. 

(h)  1  Leach,  36,  80.  2  East, 
P.  C.  516.  8.  1  Hale,  550.  60. 
Hawk,  b.  2.  c.  47.  s.  6.  1  Hale, 
560.     Com.  478.     2  Hale,  302. 

(0  Co.  Lit. 282, a.  2  Rol.Uep. 
460.  Cro.  Eliz.  206.  3  Dyer, 
261,  a.  2  Hale,  302.  202,  93, 
Hawk.  b.  2.  c.  47.  s.  4. 
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ment  on  the  statute  of  stabbing  {a),  he  may  be  acquitted   of  the        Partial 

statutable  offence,  and  found  guilty  of  felonious  homicide  {b) ;  on 

an  indictment  for  stealing  privately  from   the  person,   he   may  be 

found  guilty  of  larceny  only  (c) ;  on  an  indictment  for  grand,  the 

offence    nmy  be   reduced   to   petit,  larceny  {d) ;    robbery  may  be 

softened  into  felonious  theft  (e) ;   and   petit   treason  lessened   to 

murder,   or  any  description  of  less  atrocious  homicide  (y);  and, 

on   an  indictment  founded  on  a  statute,    the  defendant  may  be 

found   guilty  at   common  law  (g).     And  other   instances  of  this 

rule  will  be  found  already  pointed  out. 

The  only  exception  to  this  rule  seems  to  be,  where  the  prisoner,  [  639  ] 
by  being  originally  indicted  for  a  different  offence,  would  be  de- 
prived of  any  advantage  which  he  would  otherwise  be  entitled  to 
claim  ;  in  which  case  the  prosecutor  is  not  permitted  to  oppress 
the  defendant,  by  altering  the  mode  of  the  proceedings,  A  de- 
fendant, therefore,  cannot  be  found  guilty  of  a  misdemeanor  on 
an  indictment  for  felony,  because  he  would  by  that  means  lose  the 
benefit  of  having  a  copy  of  the  indictment,  a  special  jury,  and  of 
making  his  full  defence  by  counsel  (h).  And  though  it  was  for- 
merly thought,  that  if,  after  a  conviction  of  felony,  the  fact 
appeared  to  be  a  mere  trespass,  judgment  might  be  given  for  the 
latter  (i) ;  the  contrary  is  now  established,  and  the  prisoner  is 
entitled  to  have  the  judgment  altogether  arrested  (k).  Upon  the 
same  principle,  no  one  can  be  convicted  of  petit  treason  on  an 
indictment  for  a  common  murder,  because  he  would  thereby  lose 
the  benefit  of  the  larger  number  of  peremptory  challenges  (/) ; 
but,  in  an  indictment  for  the  former,  he  may  be  properly  con- 
victed of  the  latter,  because  he  thereby  enjoys  a  higher  benefit, 


(a)  1  Jac.  1.  c.  B.  c.  47.  s.  6. 

(6)  Style,  80.     2  Hale,  302.  (g)  Hawk.  b.  2.  c.  46.  s.  178. 

Hawk.  b.  2.  c.  47.  s.  6.  (/j)  Ante,  251,  2.     Stra.  1137. 

(c)  1    Leach,    240.     2   Hale,  Kel.  29,  30.     12  Mod.  520,  u.  b. 
302.     Hawk.  b.  2.  c.  47.  s.  6.  Cro.    Car.    332.      Hawk.     b.  2. 

(d)  2  Hale,  302.   2  Stra.  1134.  c.  47.  s.  6  ;    but  see  Cald.  390, 
Hawk.  b.  2.  c.  47.  s.  6.  400,  1. 

(e)  2  Hale,  302.     Hawk.  b.  2.  («)   Hawk.  b.  2.     c.  47.  s.l2. 
c,  47.  s.  6.  Cro.  Jac.  497,  ».     2  Stra.  1137. 

if)    1  Leach,  '157.     2  Hale,  (k)  1  Leach,  12.   2  Stra.  1137. 

302.   292.     1    Kast,   P.  C.    339.  (/)  Fost.  304,  323. 
366.     Fost.    104.     Hawk.   b.  2. 
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Where  the  offence  appears,  from  the  evidence,  to  be  of  a  higher 
degree  than  is  alleged  in  the  indictment,  it  is  in  the  discretion  of 
the  court  to  discharge  the  jury,  and  to  direct  another  indictment 
to  be  preferred  {h).  Thus,  where  a  prisoner  is  accused  of  mur- 
der, and  the  crime  amounts  to  petit  treason,  the  court  will  not 
direct  an  acquittal,  but  discharge  the  jury  of  that  indictment,  and 
direct  a  fresh  bill  to  be  preferred,  lest  he  should  avail  himself 
of  the  previous  acquittal  (t). 

[     640     ]  Where  the  defendant  is  found  guilty  of  the  charge  in  general, 

though  all  the  counts  are  bad  but  one,  the  verdict  will  be  suffi- 
cient, and  an  entire  judgment  maybe  given  (f/);  and,  in  this 
respect,  there  is  an  essential  difference  between  a  general  verdict 
in  civil  and  in  criminal  proceedings;  for,  in  the  former  case,  if 
some  of  the  coimts  are  bad,  when  entire  damages  are  given,  judg- 
ment must  be  arrested,  because  the  court  cannot  apportion  the 
damages  (e) ;  while,  in  the  latter  case,  the  judges  are  fully  com- 
petent to  decide  on  the  sentence  (/).  But,  if  a  general  verdict  be 
given  on  a  count,  stating  an  act  which,  if  it  stood  by  itself,  would 
be  punishable  criminally,  but  shows  that  it  was  committed  under 
circumstances  which  rendered  it  justifiable  or  excusable,  no  judg- 
ment can  be  given  on  any  part  of  the  count  (g). 

Although  several  are  frequently  included  in  the  same  indict- 
ment, yet,  as  the  charge  is  distinct  against  each  of  them,  the  jury 
may,  on  the  evidence,  acquit  some  of  ihcm  and  find  the  others 
guilty  (//),  Even  where  they  are  all  charged  with  doing  the  same 
offence,  some  of  them  may  be  convicted,  and  others  acquitted  (i). 
So  where  two  defendants  are  charged,  one  as  principal  in  the  first, 


(«)    1  Le,.ch,   457.      2   Hale,  (/")  1  Salk.  304.    2l{iirr.D85. 

'M-2.      1    East,    P.  C.   3:W.   35().  Ante,  -249. 

Tost.    104.     ilawk.  b.  2.  c.  47.  (g)  5  East,  :304.  308.    2  Burr, 

s.  G.  9B5.     Hawk.   b.  2.  C.47.  s.  8. 

(b)  Fost.  327,  8. 104.  (li)  2  St.  Tr.  52(i.      Ilarg.  edit. 

(c)  Id.  ibi'd.  Turncr'scase,!  Sid.  171.  Hawk. 
((/)  Ante,  249.     2Stra.   BL'i.  b.  2.   c.  47.  s.  8.     3 T.  K.  10.3,0'. 

1  Salk.  384.     1  Cowp.  27(>.  (/)    3  T.  11.   105.      1   Leach, 
(«)  1  T.  J{.  152.     3T.  R.  133.  3U0. 

2  JJurr.  U85. 
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and  the  other  in  the  second  degree,  as  being  present,  aiding  and  Partial 
abettnig,  the  latter  may  be  found  guilty,  though  the  former  is 
acquitted  {a).  And  they  may  be  convicted  in  different  degrees  of 
crime,  arising  out  of  the  same  circumstances  :  as  one  of  them  of 
murder,  and  the  other  of  petit  treason,  on  any  indictment  against 
both  for  the  latter  {b)  j  but  it  has  been  considered,  that  one  of 
several  defendants  cannot  be  found  guilty  of  buighiry,  and  the 
others  of  larceny,  when  all  are  accused  of  the  former  (c).  And  [  641  ] 
where  the  charge  is  of  such  a  nature,  that  one,  as  in  case  of  con- 
ispiracy,  or  two,  in  that  of  riot,  cannot  be  guilty  without  the  union 
of  others,  if  all  the  rest  are  acquitted,  and  the  indictment  does  not 
charge  the  offence  to  have  been  perpetrated  in  company  with  any 
persons  unknown,  the  verdict  of  guilty  must  be  altogether  repug- 
nant and  invalid  {d).  But  where  one  is  indicted  for  a  conspiracy, 
or  two  for  a  riot,  with  others,  the  conviction  will  be  valid,  though 
they  never  come  in  to  be  tried,  or  die  before  the  time  of  trial  (e). 
If  an  accessary  be  indicted  at  the  same  time  with  the  principal,  if 
the  latter  be  acquitted,  the  former  must  also  be  acquitted,  since 
his  guilt  is  entirely  inconsistent  with  the  innocence  of  him  who  is 
charged  as  principal  (/). 

With  respect  to  the  form  in  which  a  verdict  should  be  given, 
which  thus  partia//j/  convicts  and  acquits,  it  has  been  holden,  that 
It  ought  to  find  specifically  not  guilty  of  the  higher,  and  guilty  of 
the  mferior  charge  ;  and  that  if  it  merely  find  the  defendant  guilty 
of  the  inferior  offence,  it  will  be  of  no  avail  (g).  But  there  are 
so  many  instances  in  which  a  verdict,  taking  no  notice  of  the 
aggiavation,  has  been  regarded  as  sufficient,  that  it  does  not  seem 
to  be  necessary  at  the  present  day  (A).  It  has  also  been  said  to 
be  wrong,  to  enter  positively  guilty  of  the  inferior,  and  not  guilty 
of  the  higher  offence ;  as^  in  cases  of  an  indictment  for  burgl 


b-a- 


(a)  1  Leach,  360.  (c)  1  Stra.  193.    12  Mod. -202. 

{b)  Fost.  104.  2  Stra.    1227.      3  JJarr.    1262. 

(c)  2  Harg.  St.Tr.  526.    1  Sid.  Hawk.  b.  2.  c.  47.  s.  8.  n.  (I). 
171.     Hawk.    b.  2.    c.  47.    s.  8.  (/)  Stark.  332,  3. 
See2East,  P.  C.  521.  (^)  i  And.    103,  4.      Hawk. 

(d)  Poph.  202.    3  Burr.  1262.  b.  2.  c.  47.  s.  5. 

12    Mod.    262.      2   Salk.    503.  (/i)  9  Co.  67.  4  Co.  46.  2  Hale, 

Hawk.  b.  2.  c.  47.   s.  8.     Stra.  302.     Ld.   Raym.   1518.     Stra. 

103.  1227.  843. 


641  CHAPTER   XIV. 

Partial  rious  stealing,  to  state  that  "  the  jury  say  guilty  of  felony  only, 
in  stealing  to  the  value  of  £l50.  from  the  dwelling-house.  Not 
guilty  of  the  burglary ;"  because  an  acquittal  of  the  latter  includes 
that  of  the  former  (a) ;  but  that  the  entry,  in  such  case,  ought  to 
[  642  ]  be,  "  not  guilty  of  breaking  and  entering  the  house  in  the  night, 
time  :  guilty  of  the  rest  of  the  indictment"  (b).  However,  this 
nicety  seems  no  longer  to  prevail,  and  such  an  entry  as  the  first, 
recently  seems  to  have  been  holden  sufficient  to  warrant  judgment 
of  death  being  pronounced  upon  the  prisoner  (c).  The  proper 
entry  in  such  a  case  is,  "  not  guilty  of  breaking  and  entering  in 
the  night,  but  guilty  of  the  stealing,  &c."  (d).  But  it  is  the  com- 
mon practice  on  every  circuit  in  England,  in  case  of  a  conviction 
of  manslaughter,  on  a  charge  of  murder,  to  say,  "  not  guilty  of 
murder,  but  guilty  of  manslaughter,"  though  the  latter  is  included 
in  the  former  (e).  And  the  minute  on  the  record  is  a  mere 
memorandum  for  the  future  guidance  of  the  officer,  and  must  be 
taken  altogether,  to  ascertain  the  meaning  of  the  jury  (f). 

Special  verdict.  The  jury  have  a  right,  in  all  cases  whatsoever,  whether  capital 
or  otherwise,  to  find  a  special  verdict,  by  which  the  facts  of  the 
case  are  put  on  the  record,  and  the  law  is  submitted  to  the 
judges  (g).  There  is,  indeed,  one  case  in  which,  formerly,  they 
were  obliged  by  its  particular  circumstances  to  find  a  special  ver- 
dict. This  was,  where  it  appeared  that,  through  the  carelessness 
or  negligence  of  a  person  indicted  for  murder,  another  had  been 
killed,  which  was  a  kind  of  clergyable  felony  at  common  law  ; 
and  though  it  did  not  subject  the  unfortunate  defendant  to  any 
corporal  punishment,  compelled  the  forfeiture  of  his  goods  and 
chattels  (A).  In  this  case  the  law  could  not  be  satisfied  by  a 
general  verdict  of  not  guilty,  the  eft'ect  of  which  would  have 
been  to  negative  the  fact  of  the  killing,  and  which  could  work  no 
kind  of  penalty  (?).  The  ancient  practice,  therefore,  was  in  these 
cases,  to  find  the  facts  specially,  and  state   in   the  conclusion  the 

(a)  1  Leach,  36.     East,  P.  C.  (/)  2  East,  P.  C.  518. 

517.  (y)   1  Bulst.  87.     9  Co.  12,  h. 

{b)  1  Leach,  37.     East,  P.  C.  63.      Hawk.    b.  2.    c.  47.    s.  3. 

617.  Bac.  Abr.  Verdict,  D.     2  Hale, 

(c)  2  East,  P.  C.  518.  302.     4  Bla.  Com.  361. 

(f/)  It!,  ibid.  (A)  2  Hale,  302,  3. 

(,e)  Id.  ibid.     Stark.  332.  {I)  2  Hale,  302. 
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inference  drawn  by  the  jury,  on  which  it  is  said  the  court  might  Spfctai. 
give  judgment,  as  for  manslaughter,  if  they  thought  that  the 
crime  appeared  to  be  really  apparent  on  the  face  of  the  proceed- 
ings (a).  But  where  the  defendant  was  proved  to  be  a  lunatic, 
or  the  death  occurred  in  the  defence  of  his  property  or  life,  from 
a  robber  or  assassin,  so  that  no  kind  even  of  remissness  could  be 
imputed  to  him,  the  jury  were  fully  warranted  in  finding  a  general 
verdict,  pronouncing  him  altogether  innocent  {b).  But  now,  from 
the  humane  suggestion  of  Mr.  Justice  Foster,  that  judges  ought 
not  to  seek  after  forfeitures,  where  the  mind  is  free  from  guilt, 
and  that  the  affliction  of  the  innocent  survivor  is  at  all  times  a 
severe  punishment  for  his  remissness,  it  is  the  practice  to  direct 
the  jury  to  acquit  the  prisoner  (c). 

With  respect  to  the  form  of  the  special  verdict,  some  few 
requisites  demand  our  notice  (d).  No  particular  form  of  words 
is,  however,  necessary  to  be  followed  with  technical  exactness  (e). 
It  must  positively  state  the  facts  themselves,  and  not  merely  the 
evidence  adduced  to  prove  them  (J  )>  And  all  the  circumstances 
constituting  the  offence,  must  be  found,  in  order  to  enable  the 
court  to  give  judgment  (g).  For  the  court  cannot  supply  a  defect 
in  the  statement  made  by  the  jury  on  the  record,  by  any  intend-  [  C44  2 
ment  or  implication  whatsoever  (A) ;  and,  therefore,  where  the 
indictment  set  forth  that  the  defendant  discharged  a  gun  against 
the  deceased,  and  thereby  gave  him  a  mortal  wound,  and  the  jury 


(a)  2  Hale,  302.     Hawk.  b.  2.  escape,   3  P.  Wms.   441.     For 
c.  47.  s.  4.  false    imprisonment,   3  T.  Rep. 

(b)  2  Hale,  303.     Fost.  265.  735.    26  Mr.  J.  Ashurst's  Paper 
24  Hen.  8.  c,  5.     Cro.  Car.  544.  Books,  I.     Not  repairing  a  way, 

(c)  Fost.  264.  7    East,    588.      5   Taunt.    285. 
(</)  See  forms  of  Special  Ver-  3Ld.Raym.24.     Not  executing 

diets,    post,   last  vol. ;    and   for  the  office  of  constable,  5  Burr, 

printed    forms   in  Treason,  see  2788.     Against   overseer's    dis- 

Kel.   72,   73,  74.     In    Murder,  obedience    of   order  of  justice, 

1  Leach,    308.     5  Burr.  2794.  5  T.  R.  159. 

2  Ld.Raym.  1485.  1575.     Man-  (c)   1  Dougl.  211. 
slaughter,   Cowp.  830.     Arson,  (/)  iWils.  56.    4  Burr.  2077. 
Cald.220.     1  Leach,  243.    Rob-  Kel.  78,  9.     Hawk.   b.  2.  c.  47. 
bery,  2  Stra.  1015.     Com.  Rep.  s.  9. 

478.     Liu-ceny,  1  Leach,  498,9.  (g)  2  Stra.  1015. 

On  Riot  Act,  4  Burr.  2073.    As-  (A)  Com.  Rep.  480.     2  East, 

sisting    prisoner    sentenced    to  P.  C.  708.  784. 
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Special         only  stated   that   lie  discharged   a  gun,    and   thereby  killed   him, 
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omitting  that  it  was  against  him,  altliough  from  the  other  cir- 
cumstances stated  that  averment  was  amply  supplied  to  common 
reason,  it  was  adjudged  that  the  court  could  not  give  any  judg- 
ment against  the  prisoner  (a).  So  where  the  defendants  were 
indicted  for  a  robbery  from  the  person,  and  the  special  verdict 
stated  facts  that  amounted  to  a  simple  larceny,  and  referred  it  to 
the  court,  whether  the  prisoners  were  guilty  of  the  crime  stated  in 
the  indictment,  the  judges  thought  they  could  not  pass  sentence 
for  the  real  offence  upon  such  a  proceeding  (b).  And  in  an  in- 
formation on  the  statute  of  usury,  if  the  jury  find  the  corrupt 
agreement,  but  take  no  notice  of  the  loan,  the  finding  will  be 
altogether  ineffectual  (c). 

It  is,  however,  sufficient,  if  the  jury  find  all  the  substantial 
requisites  of  the  charge,  without  following  the  technical  language 
used  in  the  indictment ;  as  where  a  defendant  is  charged  with 
forging  and  counterfeiting  a  bank  note,  and  the  jury  state  that  he 
erased  and  altered  it,  by  changing  the  word  "two"  into  "five,''  this 
was  holden  to  be  a  sufficient  description  of  the  offence  (d).  So 
where,  on  a  charge  of  homicide,  the  indictment  mentioned  three 
wounds,  and  the  special  verdict  found  but  one,  the  variance  was 
not  considered  as  fatal  (e).  And,  as  we  have  seen  that,  in  various 
circumstances,  there  is  no  occasion  for  the  evidence  exactly  to 
correspond  with  the  indictment,  it  follows,  that  the  special  ver- 
dict, which  is  a  statement  of  facts  proved  on  the  trial,  will  be 
[  645  ]  good,  though,  in  these  points,  an  accurate  correspondence  should 
be  wanting  (/).  Thus,  where  a  fact  is  of  a  transitory  nature,  the 
jury  may  find  it  to  have  occurred  in  another  place  within  the 
county,  than  that  named  in  the  proceedings  (g).  But  they  cannot 
find  any  thing  essential  to  the  charge,  to  have  occurred  beyond  the 
jurisdiction  of  the  grand  jury  (/<).     Neither   can    they  vary  from 


(a)  Kel.  111.     2  Com.  Rep.  (d)  I  Stra.  19. 

480.     4   Burr.   2073.      2   Stra.  (<?)    1  Kulst.   87,  88.     Hawk. 

1015.    Cowp.  830.     tiawk.  b.  2.  b.  2.  c.  47.  s.  4. 

c.  47.  s.  9.  (/)  See  ante,  238.  293  to  297. 

(h)  1  Stra.  1015.   2  Com.  Rep.  {g)   6  Co.  47.     2  Kol.   Abr. 

479.     Rep.  temp.  Hardw.  115.  609. 

East,  P.  C.  784.  (A)  G  Co.  47. 

(c)  Cro.  Jac.  210. 
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the  time  and  place  laid,  when  it  was  material  to  have  proved  them         Special 

in  evidence  (a).     And  it  has  been  said,  that  they  ought  expressly 

to  find  all  the  material  facts  to  have  occurred  within   the  county, 

to  which   the   province  of  the  court  is  limited  (6) ;     but   if  the 

verdict  do  not  state  the  time  when   the  circumstances   occurred, 

the  court  will  intend  them  to  have  happened  in  ihe  order  in  which 

the  jury  have  stated  them  (c). 

It  does  not  seem  to  be  necessary  that  the  jury,  after  stating 
the  facts  should  draw  any  legal  conclusion.  Thus,  in  case  of 
murder,  they  need  not  find  any  malice  aforethought,  or  show  that 
the  killing  was  felonious;  for  it  is  the  province  of  the  court  to 
judge  of  the  legal  complexion  of  the  offence,  from  the  facts 
stated  in  the  verdict  (d).  And  if  they  exceed  their  duty,  and  in 
so  doing  draw  an  erroneous  inference,  the  court  will  pronounce 
that  judgment  which  they  think  warranted  by  the  facts,  and  reject 
the  conclusion  as  superfluous  (e). 

It  seems  to  have  been  laid  down,  that,  in  a  capital  case,  a 
special  verdict  cannot  be  amended  {f)>  But  it  seems  to  be  the 
better  opinion,  that  though  a  verdict  cannot  be  amended  in 
matters  o^  fact,  yet  the  court  may  amend  a  mere  error  in  form, 
even  in  capital  cases,  when  there  are  any  notes  or  minutes  by  [  646  ] 
which  it  can  be  amended  (g).  At  all  events,  this  may  be  done 
where  the  mistake  was  occasioned  by  the  negligence  of  the  de- 
fendant's clerk  in  court  {li).  And  from  the  whole,  we  may 
perhaps  infer,  that  where  the  alteration  is  merely  to  fulfil  the 
evident  intention  of  the  jury,  the  court  will,  in  all  cases,  allow 
it  to  be  effected. 

When  the  special  verdict  comes  on  to  be  argued,  it  will  not  be 
necessary  for  the  defendant  to  be  present,  as  on  a  motion  in  arrest 


(a)  Com.  Dig.  Pleader,  S.  15.  382.     Salk.   53.     1  Ld.   Raym. 

(6)   1  Leach,  382.    6  Coke,  47.  141.     Hawk.    b.  2.    c.  47.   s.  4, 

(c)   1  Ld.  Raym.  142.  in  notes.     1  Salk.  47,  53. 

id)   2  Ld.    Raym.    1493,   94.  (g)  5  Burr.   2663.     1  Leach, 

Stra.  773.     Palm.  545.     12  Co.  383.     1  Stra.  515.     2  Stra.  844. 

87.     9  Co.  69.  1  Dougl.  375,  in  notes.     Hawk. 

(e)  4  Co.  42.  b.     2  Hale,  302.  b.  2.  c.  47.  s.  9. 

(/)  Per  BuUer,  J.     1  Leach,  {h)  2  Stra.  844. 
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of  judgment ;  because,  iu  that  case,  he  is  considered  as  guilty,  but 
in  this  he  is  still  presumed  to  be  innocent  (a).  If  three  oflFences 
are  charged  in  the  indictment,  and  the  special  verdict  state  evi- 
dence which  only  applies  to  two  of  them,  the  court  may  adjudge 
the  defendant  guilty  of  the  two  offences  noticed,  and  enter  an 
acquittal  as  to  the  residue  (6).  But  they  cannot  find  a  defendant 
guilty  of  a  mere  misdemeanor,  who  is  originally  charged  with 
felony ;  on  the  same  principle  which  prevents  them  from  pro- 
nouncing sentence  upon  him,  as  for  the  former,  when  he  has  been 
improperly  found  guilty  of  the  latter  (c).  When,  however,  it 
clearly  appears  from  the  facts  stated,  that  he  has  been  guilty  of  a 
crime,  though  not  of  the  degree  charged  upon  him  by  the  indict- 
ment, the  court  will  not  discharge  him,  but  direct  him  to  be  re- 
indicted (d).  Where  the  verdict  is  so  imperfect,  that  no  judg- 
ment can  be  given  on  it,  it  is  certain,  that  in  case  of  misde- 
meanors, a  venire  facias  de  novo  may  be  awarded  (e).  But  it 
seems  doubtful,  whether  this  ought  to  be  done  in  capital 
cases  (f);  and,  at  all  events,  the  court  may  enter  a  judgment  of 
[  G47  ]  acquittal  (g).  Such  a  discharge,  however,  by  reason  of  an  im- 
perfect verdict,  will  be  no  bar  to  another  prosecution  for  the  same 
felony  (//). 

General  Verdict,  There  is  another  mode  by  which,  when  the  law  is  doubtful,  the 
Case  reserved.  3"*^^  ^^y  ^^^^^  '^  ^^  the  court,  instead  of  taking  the  decision  upon 
themselves.  This  is,  by  finding  a  general  verdict  of  guilty,  and 
reserving  a  special  case  for  the  opinion  of  the  judges  ;  a  course 
which  is  not  unfrequently  adopted  (^).  It  has  the  advantage  over 
a  special  verdict,  of  being  less  expensive,  and  coming  to  a  more 
speedy  decision  (k).  But,  as  the  facts  do  not  appear  on  the 
record,  the  party  loses  the  benefit  of  a  writ  of  error.  It  also 
refers  not  only  the  facts,  but  the  evidence  to  the  court  for  their 

(a)  2  8tra.  844.  1227.    2  Burr.  (/")  1  Ld.  Raym.  141.     2  Ld. 
931.     1  8alk.  .5.5,(>.     Com.  Diir.      Ray tn.  1585. 

Indictment,  N.    2  Barnard,  412.  (^</)  2  Ld.  Raym.  1586. 

(b)  2  Stra.  842.  (/t)    3   P.  Wnis.    439.     Com. 

(c)  2  Stra.  1133.    1  Leach,  12.      Dig.  [ndictment,  N. 

Cro.  C.  C.  33.     Ante,  251,2.  («)    3  East,    104.       2  Leach, 

(rf)  2  Stra.  1019.  837.     Stark.  334. 

(^)  5  Burr.  26G3.     Skin.  GG7.  (/e)    Tidd's    Prac.    8th    edit. 

2  Ld.  Raym.  1521.    Hawk.  b.  2.  930. 

c.  47.  s.  V. 
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revision  (a) ;  though  the  former,  and  not  the  latter,  must  be  stated 
on  the  record  (b).  In  substance  it  does  not  difter  from  a  special 
verdict ;  and,  indeed,  the  matter  drawn  up  for  the  latter  has  been 
sometimes  applied  to  constitute  the  former  (c).  The  court  of 
King's  Bench  will  not  take  cognizance  of  a  special  case,  reserved 
upon  the  trial  of  an  indictment  at  the  sessions  (d),  though  they 
will  on  the  removal  of  a  conviction  (e). 


Generai, 

VERDICT. 


If  the  jury,  through  mistake,  or  evident  partiality,  deliver  an  Of  sending  the 
improper  verdict,  the  court  may,  before  it  is  recorded,  desire  them  der  their  verdict, 
to  reconsider  it,  and  recommend  an  alteration  (J").  Thus,  where 
the  decision  is  repugnant,  as  if  they  find  one  guilty  alone  of  a 
conspiracy,  and  acquit  the  other,  they  will,  on  explanation  that 
they  cannot  find  that  one  person  alone  was  guilty  of  a  conspiracy, 
withdraw,  and  may,  on  reconsideration,  find  both  the  defendants 
guilty  (g).  But  it  is  considered  as  bearing  too  hard  on  the  pri-  [  648  ] 
soner,  and  has  been  seldom  done  in  modern  times,  when  the  de- 
cision is  in  his  favor  (h).  The  jury  may  also  themselves  rectify 
their  verdict  in  the  same  stage  of  the  proceedings,  and  it  will 
stand  as  ultimately  amended  (?').  Though  they  can  neither  be 
directed  nor  allowed  to  make  any  alteration,  after  the  verdict  is 
recorded  {k) ;  unless,  indeed,  the  mistake  appear  and  be  corrected 
promptly  (/).  But  a  general,  like  a  special  verdict,  may  be 
amended  in  matter  of  form,  though  not  in  any  substantial  de- 
gree (m).  And  the  same  rules  seem  to  apply,  which  we  have 
already  stated,  respecting  the  case  in  which  the  facts  are  found 
specially  by  the  jury  (/?). 


(a)  2  Leach,  843. 

(b)  2  Wils.  1G3.  Tidd,  8th 
edit.  930. 

(c)  2  Leach,  780.  498.  See 
forms,  Leach,  408.  780.  837. 

(d)  13  East,  95.  Tidd,  8tli 
edit.  930. 

(e)  15  East,  333. 

(/)  1  And.  104.  Alleyn,  12. 
Plovvd.  211,  b.  2  Hale,  299, 
300.  310.  Hawk.  b.  2.  c.  47. 
s.  11.     Bac.  Abr.  Verdict,  G. 

(g)  Bro.  Abr.  Jurors,  7.  Bac. 
Abr.  Verdict,  G. 


(h)  Hawk.  b.  2.  c.  47.  s.  11, 
12 ;  but  see  2  Hale,  310.  And. 
104.  Alleyn,  12.  2  Harg.  St. 
Tr.  26.     Cromp.  114. 

(^•)  Co.  Lit.  227,  b.     2  Hale, 

299,  300.    Bac.  xib.  Verdict,  G. 
Plowd.  211. 

(/i)  Co.  Lit.  227,  b.     2  Hale, 

300.  Hawk.  b.  2.  c.  47.  s.  11. 
Bac.  Abr.  Verdict,  G. 

(0  1  Ily.  &  Mo.  C.  C.  45. 
{m)  5  Burr.  2G63.    Dougl.  375. 
(n)  Ante,  G43,  4. 
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CHAPTER   XIV. 


Proceedings  on 
conviction. 


When  the  prisoner  is  convicted  by  the  jury,  he  is  put  aside 
from  the  bar,  to  await  the  delivery  of  his  sentence  («).  If  there 
is  then  reason  to  apprehend  that  the  indictment  is  defective,  and 
that  a  motion  to  arrest  the  judgment  may  succeed,  another  indict- 
ment may  be  preferred  to  the  grand  jury,  for  the  crime  of  wliich 
he  has  been  convicted  (6). 


Proceedings 
whoii  the  Pri- 
soner is  acquit- 
ted. 


[    649    ] 


When  tlie  prisoner  is  acquitted  upon  the  merits,  upon  a  suffi- 
cient indictment,  he  is  for  ever  free  and  discharged  from  that 
accusation,  unless  an  appeal  be  prosecuted  within  the  time  limited 
for  that  purpose  (c),  though  the  party  aggrieved  may  still  seek 
redress  by  action,  if  the  acquittal  were  not  collusive  (d).  In  this 
respect,  our  law  differs  from  the  civil  jurisprudence,  which  only 
discharged  him  from  that  accuser,  and  allowed  a  prosecution  to 
be  instituted  by  another,  at  a  future  period  (e).  He  is  imme- 
diately to  be  set  at  liberty,  unless  there  are  some  legal  grounds  for 
his  detention  (/),  Formerly,  if  the  judge  considered  the  verdict 
of  acquittal  as  against  evidence,  in  case  of  indictments  for  atro 
cious  crimes,  he  might  bind  tiie  persons  over  for  their  good  beha- 
viour, in  some  degree  to  restrain  a  violence,  which  impunity  might 
render  more  daring  (g).  But  this  seems  to  have  been  objected 
to  by  some  of  the  judges  (h) ;  and  is  contrary  to  the  general  prin- 
ciple, that  an  acquittal  is  to  be  taken  as  a  complete  establishment 
of  innocence.  Where,  however,  the  acquittal  has  arisen  from  a 
defect  in  the  proceedings,  and  cannot  be  pleaded  in  bar  to  a  sub- 
sequent prosecution,  the  prisoners  may  be  detained,  in  order  to 
be  indicted  in  such  a  way  as  to  answer  the  purposes  of  justice  {i). 
And  in  an  indictment  against  an  individual  ior  not  repairing  a 
highway,  or  other  supposed  nuisance,  an  acquittal  on  the  merits, 
and  upon  a  sufficient  indictment,  does  not  preclude  the  prosecutor 
from  instituting  another  indictment  for  the  contiiuiance  of  the 
same,  or  for  a  fresh  nuisance  (/c).     And  where  the  prisoner  is  ac- 


(a)  Dick.  Sess.  228. 
(i)  2  Ld.  llayni.  5>20. 
(c)  4  Bla.  Com.  3GI.     Hawk, 
b,  2.  c.  47.  s.  12. 
(rf)  12  East,  409. 
(e)  4  Bla.  Com.  3G1,  n.  a. 
(/)  3  r.  Wnis.  499.    2  ^;ess. 


Cases,  282. 

(ij)  Cro.  Car.  292.  .507.  Comb. 
40.  Hawk.  b.  2.  c.  47.  s.  11, 
n.  f. 

(A)  Cro.  Car.  292. 

(«•)    2  Leach,  002,  7C2. 

(/.■)  G  East,  310, 
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quitted,  on  the  ground  of  insanity,  of  treason,  murder,  or  felony,    Acouittal  of 

T  '  *=  "^  .  PRISONER. 

it  has  been  recently  provided,  that  the  jury  must  be  required  to 
find  specially  the  grounds  of  their  verdict,  and  thereupon  the  court 
must  order  him  to  be  confined  in  such  manner  as  they  think  expe- 
dient, till  his  majesty  shall  give  further  orders  respecting  his  dis- 
posal («).    It  frequently  happened  in  former  times,  that  defendants 
were  detained  in  prison  on  account  of  fees  alleged  to  be  due  to 
the  gaoler  on  their  acquittal ;  but,  to  remedy  this  evil,  the  statute 
14  Geo.  3.  c.  20  (b),  enacts,  that  every  prisoner  against  whom  no 
bill  of  indictment  shall  be  found,  or  who   on   trial  shall  be  ac- 
quitted, or  who  shall  be  discharged  by  proclamation  for  want  of      [     650     ] 
prosecution,  shall  be  immediately  set  at  large  in  open  court,  with- 
out payment  of  any  fee,  either  to  the  sheriff  or  the  keeper  of  the 
prison  ;   but  the  treasurer  of  the  county,  on  receiving  a  judge's 
certificate,  is  to  pay  to  the  gaoler  a  sum,  not  exceeding  13s.  4d.j 
on  the  discharge  of  every  prisoner  in  his  custody.    In  prosecutions 
for  misdemeanors,  depending  in  the   King's  Bench,  judgment  of 
acquittal  is  not  given  at  nisi  prius,  or  the  assizes,  but  afterwards  on 
the  postea,  by  the  court  of  King's  Bench  (c). 

The  jury  were  formerly  charged,  on  a  coroner's  inquisition  for 
murder,  if  they  acquitted  the  defendant,  to  inquire  who  was  the 
actual  criminal  {d) ;  but  this  practice  has  long  become  a  mere 
matter  of  form  (e),  and  at  length  has  sunk  into  disuse.  And 
they  were  also  charged,  on  the  statute  of  Winchester,  to  take  a 
similar  inquiry,  in  case  of  the  acquittal  of  an  alleged  robber;  for 
the  hundred  was  answerable  to  the  party  injured,  and  the  jury 
were  returned  from  the  hundred  which  was  thus  liable.  But 
since  they  have  been  selected  from  the  county  at  large,  this  also 
has  been  la  d  aside  (f).  Here,  therefore,  in  modern  practice,  the 
functions  of  the  jury  are  concluded. 

Where  a  prosecution  has  been  instituted  in  the  King's  Bench 
by  information,  if  the  defendant  is  acquitted  on  the  trial,  or  the 


(a)  39  &  40  Geo.  3.  c.  94.  (d)  2  Hale,  300. 

(6)  4  Bla.  Com.  361,  2.   Hawk.  (c)  2  Hale,  301 . 

b.  2.  c.  47.  s.  13.    Id.  c.  48.  s.  13.  (  /')  Id.  ibid, 
(c)  Post,  652,  3.   1 1  East,  514. 
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ArQLiTTAi,  OF  prosecutor  does  not  proceed  to  trial  within  a  year  after  the  issue 
is  joined,  or  enters  a  nolle  prosequi,  the  court  will  award  the 
defendant  his  costs,  unless  the  judge,  before  whom  the  proceed- 
ings were  held,  certify  in  court,  on  the  record,  that  there  was 
reasonable  cause  for  instituting  them  ;  and  if  the  costs  are  not 
paid  within  three  months  after  taxation  and  demand,  the  de- 
[  C51  ]  fendant  may  put  in  force  the  recognizance  of  the  prosecutor  to 
pay  them,  though  he  can  only  obtain  the  j£QO  there  mentioned, 
and  must  himself  defray  all  the  extra  expences  (a). 


(a)  4  &  5  W.  &  M.  c.  18.  s.  2.     2  T.  R.  145.     Hand's  Prac.  IB, 
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CHAPTER   XV. 


OF  THE  PROCEEDINGS  BETWEEN  VERDICT  AND 

JUDGMENT. 

When  a  special  verdict   has   been  found  at  the  Old  Bailey  Of  removing  the 
,   .  .  -  -111      A-ai     1.  J    •         verdict    into   the 

or  assizes,  mvolvmg  any  points   or  considerable  diinculty  and  im-  King's  Bench. 

portance,  it  may  be  removed  by  certiorari  into  the  court  of  King's 

Bench,  to  be  there  argued  and  decided  (a). 

At  the  assizes,  when  the  offence  is  capital,  the  defendant  is  Immediate  judg- 
immediately  asked  what  he  has  to  say  why  judgment  of  death 
should  not  be  pronounced  against  him  (6).  In  the  case  of  murder, 
this  must  be  done  immediately  after  conviction  (c) ;  but,  in  other 
cases,  judgment  of  death  need  not  be  formally  pronounced  in 
open  court,  but  merely  entered  of  record  (d).  As  the  practice  in 
the  King's  Bench  is  otherwise,  in  cases  of  misdemeanors,  and 
other  proceedings  may  intervene,  we  will  consider  them  before  we 
examine  the  judgment. 

When  the  defendant  has  been  found  guilty  in  the  court  of  Of  the  rule  for 
King's  Bench,  whether  on  an  indictment  originally  taken  there, 
or  removed  thither  by  certiorari,  in  all  cases,  whether  capital  or  [  Qo3  ] 
otherwise,  it  is  incumbent  on  the  prosecutor  to  enter  a  rule  for 
judgment  nisi  causa  on  the  postea,  with  the  clerk  of  the  rules  (e). 
For  it  is  necessary  that  four  days  should  elapse  between  the  con- 
viction and  the  judgment,  if  there  are  so  many  in  the  term  re- 
maining (J').  And  the  prosecutor  must  in  that  time  bring  the 
postea  into  court,  in  order  to  enable  the  judges  to  pass  sen- 
tence (g).     If  the   prosecutor  neglect  to  give  the  rule,   or  bring 


(g)  2  Ld.  Raym.  1577.  1  Leach,  nard,  88.     Tidd's  Prac.  8th  edit. 

370.                  '  934. 

{b)  4  Bla.  Com.  375.     4  Burr.  ( f)  4  St.  Tr.  779.  Harg.  edit. 

208G.  Knightley's  case.     Hawk.   b.2. 

(c)  25  Geo.  2.  c.  37.  s.  3.  c.  48.  s.  1. 

{(l)  4  Geo.  4.  c.  48.  (ij)  2  Barnard,  88. 

(e)  Hand's  Prac.  12.     2  Bur- 
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Rui-E  m  the  postea,  the  defendant  may,  by  motion  to  the  court,  compel 

FOn    JUDGMENT.    ,  .  i  •         i  •    i       i-  •  • 

nnn  so  to  do;  because  otherwise  he  miglit  hnger  in  prison  to  an 
indefinite  period,  with  the  conviction  suspended  over  him  (a). 
And  a  feme  covert,  convicted  with  her  husband  for  keeping  a 
disorderly  house,  may  move  for  judgment,  though  her  husband 
has  absconded  (b).  The  practice  in  the  King's  Bench,  respecting 
this  proceeding,  is  stated  to  be  as  follows : — The  prosecutor's 
solicitor,  after  the  defendant  has  been  convicted,  procures  the 
record,  &c.  from  the  associate  in  a  country  cause,  or  the  clerk  of 
nisi  prius  in  a  town  cause,  and  takes  it  to  the  clerk  in  court,  who 
thereupon  gives  the  rule  for  judgment  on  the  return  of  the  dis- 
tringas, and  enters  up  the  conviction,  and  the  clerks  in  court  make 
office  copies  of  it  for  the  solicitors  (c).  The  defendant,  in  pro- 
secutions in  the  King's  Bench  for  misdemeanors,  has  a  right  to 
the  inspection  of  the  venire,  and  other  process,  and  if  it  be  re- 
fused, he  may  move  the  court  that  the  officer  allow  such  inspec- 
tion (d).  It  is  in  this  stage  of  the  proceedings,  and  before  the 
expiration  of  the  rule  for  judgment,  that  the  defendant  must 
move  for  a  new  trial,  thougii  he  may  after  the  expiration  of  such 
rule,  move  in  stay,  or  arrest  of  judgment  (e). 

f     654     ]  In  case  of  felony  or  treason  it  seems  to  be  completely  settled. 

Of  a  new  trial.  ^]^Q^  j^q  j^^^q  trial  can,  in  any  case,  be  granted,  where  the  pro- 
ceedings have  been  regular  (y");  but  if  the  conviction  appear  to 
the  judge  to  be  improper,  he  may  respite  the  execution,  to  enable 
the  defendant  to  apply  for  a  pardon  (g).  And  where  there  has 
been  a  mis-trial,  as  where  one  of  the  jurors,  after  retiring,  talked 
with  a  stranger  respecting  his  verdict,  a  venire  de  novo  may  be 
awarded,  and  a  fresh  trial  had,  even  at  the  quarter  sessions  {h). 
However,  in  all  cases  of  misdemeanor,  after  a  conviction  there  is 
no  doubt  that  the  superior  courts  may  grant  a  new  trial,  in  order 
to  fulfil  the  purposes  of  substantial  justice  {i).     But  inferior  courts 


(«)  5  T.  R.  455.     2  Barnard,  (/)  (JT.  11.  625.  038.  13 East, 

88.  41 «,  u.  b.     4  B.  &  A.  275. 

(^)  Rep.  temp.  Hard w.  278,  (^)  13  East,  41G,  n.  b.     4  Bla. 

279.  Com.  375,  G. 

(c)  Hand's  Prac.  12.  (//)  4  B.  &  A.  273. 

{d)  1  liavnard,  147,  8.  (i)  0  T.  R.  638.    13  Fast,  416. 

(«)  Hand's  rrac.  12.  Imp.  K.  B.  7th  edit.  433. 
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have  no  power  to  do  so  upon  die  merits,  but  only  for  an  irregu-  New  trial. 
larity  in  the  proceedings  (a) ;  which  we  have  seen  is  one  of  the 
reasons  for  removing  an  indictment  from  the  inferior  court  by 
certiorari  (b).  And  we  have  seen  that  the  court  of  King's  Bench 
will  not  allow  a  certiorari  to  remove  an  indictment  for  a  misde- 
meanor and  proceedings  thereon,  at  the  assizes  after  verdict,  and 
before  judgment,  in  order  to  found  an  application  to  the  superior 
court  for  a  new  trial,  on  the  judge's  report  of  the  evidence,  upon 
the  ground  of  the  verdict  being  against  evidence,  and  the  judge's 
direction  (c).  The  allowance  of  a  new  trial  is  after  a  general 
verdict ;  and,  after  special  verdict,  a  venire  facias  de  novo  is  the 
proper  mode  of  bringing  the  merits  a  second  time  under  consi- 
deration ((/).  The  latter,  indeed,  was  the  ancient  proceeding  in 
all  cases  ;  and  the  former  is,  comparatively  speaking,  of  modem 
invention  (e).  The  first  instance  of  a  new  trial  on  the  merits, 
which  we  find  reported,  arose  in  the  year  1655  (/),  though  it 
seems  most  probable  that  it  was  allowed  in  earlier  periods  (g). 
The  material  difference  between  a  new  trial  and  a  venire  facias  de 
novo  is,  that  the  latter  is  only  grantable  where  some  mistake  is 
apparent  on  the  record  ;  but  the  former  may  be  granted  on  the  [  655  ] 
ground  of  improper  direction,  false  evidence,  misconduct  of  ju- 
rors, and  a  variety  of  other  causes,  which  never  appear  on  the 
face  of  the  proceedings  (h).  A  new  venire  can,  indeed,  be  ob- 
tained only  in  two  cases  :  first,  where  it  appears  upon  the  face  of 
the  verdict  that  it  is  in  itself  imperfect,  and  that  no  judgment  can 
be  given  upon  it;  and,  secondly,  where  the  jury  ought  to  have 
found  other  facts  differently;  and  it  cannot  be  granted  on  any 
other  occasion  (i). 


(a^  13  East,  416,  n.  b.  4  B. 
&A,273.     2  Chit.  Rep.  2.30. 

(6)  Ante,  373. 

(c)  13  East,  411. 

(rf)  1  Imp.  K.  B.  7th  edit.  430, 
See  Index.  Reference  as  to  a 
Venire  de  novo. 

(e)    Id.  ibid. 

(/)  Style,  462. 

(g)  6  T.  R  622,  3.  2  Salk. 
C48.  Tidd,  tUh  edit.  942.  Imp. 
K.  B.  7th  edit.  430,  n.  (a). 


(h)  Imp.  K.  B.  7th  edit.  430. 
4  B.^  A.  273. 

(OPerWilles,C.J.  lWils.56. 
In  the  case  in  4  B.  &  A.  273, 
a  venire  de  novo  was  awarded, 
where  there  was  a  niis-trial, 
thrviagh  the  raisbehaviqur  of 
some  of  the  jury.  Upon  a  ve- 
nire de  novo,  in  case  of  felony, 
a  new  arraignment  and  plea  is 
not  necessary,  4  B.  &  A.  276. 
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New  trial.  But  a  new  trial  may  be  granted  by  the  superior  courts  for  a 

variety  of  reasons,  in  order  to  further  the  purposes  of  justice. 
Thus,  in  cases  where  a  notice  of  trial  ought  to  have  been  given, 
and  the  prosecutor  has  omitted  to  do  so,  and  by  that  means  pre- 
cluded the  defendant  from  exculpating  hinjself,  a  new  trial  will 
be  granted  (a).  But  if,  notwithstanding  the  want  of  form,  the 
defendant  appears  and  makes  defence,  the  defect  will  be  of  no 
importance  {b).  A  new  trial  may  be  granted  for  want  of  a  proper 
jury,  as  where  they  are  not  duly  returned  (c).  A  new  trial  may 
be  granted  for  the  misbehaviour  of  the  jury,  as  if  ihey  cast  lots 
for  their  verdict,  or  refresh  themselves  at  the  cost  of  the  prose- 
cutor (<f),  though  such  misdemeanor  must  be  proved  by  extrinsic 
evidence ;  and  the  courts  will  not  receive  an  affidavit  of  partiality 
and  prejudice  in  one  of  the  jurymen,  from  the  unsuccessful 
party  (e);  neither  can  the  affidavit  of  the  jurors  themselves  be 
received  on  the  occasion  (f).  Nor  can  a  juror  be  allowed  to 
make  oath  as  to  what  he  thought  or  intended,  in  opposition  to 
M'hat  he  found  (g) ;  but  where  there  is  a  doubt  upon  the  judge's 
report,  as  to  what  actually  passed  at  the  time  of  delivering  the 
verdict,  information  may  be  received  either  from  a  juryman  or  a 
by-stander  (//).  An  admission,  by  jurymen,  that  the  verdict  was 
entered  by  mistake,  made  after  they  had  separated,  though  on  the 
day  of  trial,  is  not  a  sufficient  ground  for  a  new  trial  (i).  And, 
in  general,  the  assent  of  all  the  jury  to  the  verdict  pronounced 
by  the  foreman  in  their  presence  and  hearing,  is  to  be  conclusively 


(a)  Bui.  N.  P.  327.  Bac.  Abr. 
Trial,  L.     3  Price,  72. 

(/>)  2  Salk.  (M«.  J  Jul.  N.  P. 
327.     Bac.  Abr.  Trial,  L.l. 

(c)  4  T.  R.  473.  1  Smith,  304. 
4B.  &A.  430. 

(fl)  1  Stra.  C42.  2  Salk.  G4o. 
1  Ld.  JJayni.  148.  Bui.  N.  P. 
32(>.  Ante,  032,  3.  1  idd,  8th 
edit.  940.  The  dispersion  of  a 
jury,  v/ith  the  permission  of  the 
judge,  during  the  interval  of  an 
adjournment,  in  case  of  a  mis- 
demeanor, does  not  vitiate  their 
verdict,  where  thi^re  is  no  sug- 
gestion of  their  having  been  im- 


properly practiced  upon  in  the 
interim,  2  H.  cl-  A.  4{;2.  1  Chit. 
Bep.  401,  S.  C. 

(e)  7  Price,  203. 

(/•)  1  T.  R.  11.  2  Bla.  Rep, 
121)9.  Say.  Rep.  100.  1  New. 
Rep.  32G.  Tidd,  8th  edit.  9-10. 
8  Taunt.  2G.  IJ.  IJ,  J^Eoore,  455, 
S.C.    3Brod.  &Bing..272. 

(g)  3  Burr.  10'9G.  5  JJurr. 
2GG7.  Com.  Die;.  Indii-tment,  N. 

(/i)  5  Burr.  2GG7.  'i 'idd,  8th 
edit.  940 ;  but  see  Cas.  Pr.  C.  P. 
«G.  1  Burr.  383.  9  Price,  134. 
semb.  contra. 

(i)  2  Chit.  Rep.  2G8. 
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inferred,  and  no  affidavit  can,  in  any  case,  be  admitted  to  the  con-     New  trial. 
trary.     But,  in  civil  cases,  if  all  the  jury  were  not  present  when 
a  verdict  of  guilty  was    delivered,  and  it  is   therefore  uncertain 
whether  they  all  heard    the  verdict   pronounced   by  the  foreman, 
the  court  will,  with   the   consent  of  the   defendant,  grant  a  new 
trial  (a).     And  neither  the  mere  circulation  of  papers,  tending  to 
prejudice  the  minds  of  the  jury,  nor  their  misconduct  in  taking 
with  them  documents  which  might  be  evidence  for  either  party, 
will  be  sufficient   to   procure   a  revisal  of   the  verdict  (6).     And 
where,  in  a  civil  case,  it  was  sworn  that  hand-bills,  reflecting  on 
the  plaintiff's  character,  had  been  distributed  in  court,  and  shewn 
to  the  jury  on  the  day  of  trial,  the  court  granted  a  new  trial,  and 
could  not  receive  from  the  Jury  affidavits  in  contradiction,  though 
the   defendant   denied   all  knowledge    of    the  hand-bills  (c) ;    but 
merely  desiring  a  juror  to  appear,  is  no  cause  for  a  new  trial  {d). 
Nor  will  it  be  allowed,  merely  on  the  ground  that  the  defendant 
came  unprepared,    even  when  the  circumstance  which  arose  was 
one  which  it  was  impossible  for  him  to  foresee  (e),  or  because  one 
of  the  witnesses  has  made  a  mibtake  in  giving  his  evidence  (J),  or 
has  been  discovered   to  be  incompetent  since  the  finding  of  the 
jury  (g).     But  where  material  witnesses   have  been  prevented  by 
illness  from  attending  {h),  or  gained  credit  on  the  trial  by  circum- 
stances since  falsified  by  affidavit  (/),  or  are  afterwards  convicted 
of   perjury,  or   shown    to    be  evidently  foresworn  (k),    the   court 
will,  in  some  cases,  allow  a  second  investigation  of  the  proceed- 
ings.    The   mere    finding  a   bill    for   perjury,  however,  will  not 
suffice,  because  it  is  grounded  on  ex  parte  evidence ;  nor  is  it  of 
course  to  receive  affidavits,  impeaching  the  credit  of  witnesses  (/). 


(a)  2  Stark.  N.  P.  C.  ill. 

(b)  1  Ld.  Rayni.  148.  2  Salk. 
645.     Ante,  633,  4. 

(c)  3  Brod.  &  Biug.  272. 

(d)  1  Stra.  643. 

(e)  2  Salk.  653.  Bui.  N.  P. 
327.  2  Atk.  319.  2  Wils.  98. 
1  Stra.  GDI.  2  T.  R.  113.  1  T. 
R.  84.  1  Bla.  Hep.  298.  2  Bia. 
Rep.  802,  3.  6  Mod.  22.  2  Salk. 
647.  2  Chit.  Rep.  278.  And 
see  cases  in  Tidd's  Prac.  8th 
edit.  938. 


(/)  Say.  Rep.  27. 

(g)  1  T.  R.  717.  1  Bos.  & 
Pui.  429,  n.  (a). 

(h)  6  Mod.  22.  1  Salk.  645. 
Affidavits  of  the  death  of  a  per- 
son may  be  received,  to  account 
for  his  not  being  examined,  see 
2  Chit.  Hep.  278. 

(i)   1  Bos.  &  Pul.  427. 

{k)  Tidd,8thed.  938.  2  Chit. 
Rep.  269. 

(/)  Id.  ibid. 


» 
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New  trial.  Another  reason  for  granting  a  new  trial,  may  be  the  misdirection 
of  the  judge,  or  the  refusal  of  legal,  or  the  admission  of  improper 
evidence  (a).  And  it  may  be  obtained  on  the  ground,  that  the 
verdict  is  without,  or  contrary  to,  evidence,  if  the  judge  himself 
expresses  his  dissatisfaction  of  the  issue  (6).  But  the  circum- 
stance, that  the  verdict  was  obtained  because  the  pleadings  were 
defective,  will  not  be  allowed  to  operate.  Thus,  in  the  case  of  a 
prosecution  for  not  repairing  a  highway,  the  court  will   not  grant 

[  657  ]  a  new  trial  where  a  verdict  was  obtained  against  the  county  in 
consequence  of  a  defect  in  pleading,  that  individuals  were  bound 
to  repair  by  reason  of  their  tenure;  but  they  will  stay  judg- 
ment, on  payment  of  costs,  until  another  indictment  is  pre- 
ferred, to  try  more  effectually  the  point  really  contested  (c).  And 
it  is  a  general  rule,  that  even  where  grounds  are  laid,  which  in 
general  are  sufficient,  a  new  trial  will  not  be  granted,  to  encou- 
rage a  disposition  to  litigate  ;  or  unless  it  is  necessary,  in  order 
to  obtain  substantial  justice  {d).  And  although  it  appears,  upon 
a  case  reserved,  that  evidence  has  been  admitted  at  the  trial  which 
ought  not  to  have  been  received,  yet,  if  the  judges  are  of  opinion 
that  there  is  ample  evidence  to  support  the  indictment,  after 
rejecting  such  improper  evidence,  they  will  not  set  aside  the 
conviction  (e). 

A  new  trial  cannot,  in  general,  be  granted  in  favor  of  the  pro- 
secutor, after  the  defendant  has  been  acquitted,  whether  on  an 
indictment  for  a  misdemeanor  or  a  felony  (f),  even  though  the 
verdict  appears  to  be  against  evidence  (g),  or  was  upon  the  mis- 
direction of  the  judge  (//).  But  it  seems  to  be  the  better  opi- 
nion, that  where  the  verdict  was  obtained  by  the  fraud  of  the  de- 
fendant, or  in  consequence  of  irregularity  in   his  proceedings,  as 


(«)  2  Salk.  649.    2  Wils.  273.  (^)  6  East,  315.    2  Smith,  407. 

Hui.  JN.  P.  327.    Tidd,  Uth  edit.  4  I*>la.  Com.  o(>l.     2  Salk.  040. 

1)38.  1  Wils.  203.     12  Mod.  9.     I  Lev. 

(i)lBurr.  12.     2  Burr.  GG5.  124.     1  Sid.  140.   153.     1   Ld. 

93G.  Ilaym.{>3.   Bac.  Abr.  Trial,  L.9. 

(c)  10  East,  223.  Hawk.  b.  2.  c.  47.  s.  12.     Tidd, 

Id)  1  Burr.  54.     2  Salk.  G44.  8th  edit.    942.     Same  in   penal 

C4G.  8.  G53.  actions,  10  Edst,  2G3. 

(«)  Buss.  &  By.  C.C.  132.  {/,)  1  Stark.  N.  P.  C.  51G. 

{/)  4  M.  &  S.  337. 
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by  keeping  back  the  prosecutor's  witnesses,  or  neglecting  to  give  New  trial. 
due  notice  of  trial,  a  new  trial  may  be  granted  (a).  And  when 
the  defendant  has  been  acquitted  on  an  indictment  for  not  repair- 
ing a  road,  &c.  the  court  will,  under  very  special  circumstances, 
suspend  the  entry  of  judgment,  so  as  to  prevent  a  plea  of  autre- 
fois acquit,  and  eaable  the  parties  to  have  the  question  recon- 
sidered upon  another  indictment,  without  the  prejudice  of  a 
former  judgment  {b). 

It  has  been  laid  down,  that  the  court  cannot  grant  a  new  trial 
at  the  instance  of  the  defendant,  without  the  consent  of  the 
king's  counsel  (c)  ;  but  this  doctrine  has  subsequently  been  holden 
to  be  unfounded  (d).  An  inferior  court  cannot,  as  we  have  seen, 
grant  a  new  trial  on  the  merits,  but  only  on  account  of  some 
irregularity  on  the  face  of  the  record ;  which  is  one  reason  for 
removing,  by  certiorari,  into  a  court  of  superior  jurisdiction,  and 
which  must  be  done  before  conviction  (e). 


No  application  of  this  nature  can,  in  general,  be  heard,  after 
a  motion  in  arrest  of  judgment  (/)•  But  there  are  cases  in 
which,  if  it  appears  that  manifest  injustice  will  ensue  from  a  strict 
observance  of  the  rule,  the  court  will  waive  the  formality,  and 
admit  the  defendant  to  a  rehearing  (g).  And  this  indulgence  will 
sometimes  be  granted,  especially  if  it  appear  that  he  was  not 
acquainted  with  the  cause  that  induces  him  thus  to  apply,  until 
after  he  has  moved  in  arrest  of  judgment  {h).  And  the  court,  if 
they  grant  a  rule  nisi  for  a  new  trial,  will,  at  the  instance  of  the 
parly  applying,  make  it  a  part  of  the  rule,  that  the  defendant  shall 
have  a  certain  time,  e.g.  three  days  to  move  in  arrest  of  judg- 
ment, after  they  shall  have  given  their  opinion  upon  the  motion 


[     65S     ] 


(a)  2  Salk.  646.  12  Mod.  9. 
Sayer,  90.  Hawk.  b.  2.  c.  47. 
s.  12.  Bac.  Abr.  Trial,  L.  9,  ace. 
1  Sid.  153.     1  Lev.  9,  contra. 

(b)  1  B.  &  A.  63.  2  Chit.  Rep. 
282,  S.  C.  1  B.  &  A.  64  (d). 
67  (a).    But  see  5  M.  &  S.  392. 

(c)  1  Sid.  49,  50.  Bac.  Abr. 
Trial,  L.  9. 

{d)  1  Ld.  Bayui.  63.  Bac. 
Abr.  Trial,  L.  9. 


(e)  Ante,  654.  373.  2  Salk. 
650.  1  Stra.  113.  392.  499. 
Fortes.  198.  1  Douglas,  380. 
Holt,  184.  7  Mod.  84.  13  Eust, 
416,  n.  (b). 

(/)  2  Salk.  647.  1  Burr.  434. 
Bac.  Abr.  Trial,  L.  1.  Hand's 
Prac.  13. 

(fj)  2  Dougl.  797.  2  Con). 
Rep.  525.    Bac.  Abr.  Trial,  L.  1. 

(/t)  Bac.  Abr.  Trial,  L.  1. 


658  CHAPTER    XV. 

New  THiAL.  for  a  new  trial,  or  the  defendant  may  obtain  a  rule  in  the  alter- 
native; though,  as  the  motion  in  arrest  of  judgment  may  be  made 
at  any  time  before  judgment  is  pronounced,  it  should  seem  that 
such  special  rule  is  not  necessary  (a).  It  is  also  to  be  observed, 
that  where  the  motion  for  a  new  trial  has  been  duly  made  first, 
and  afterwards  an  attempt  has  been  made  to  arrest  the  judgment, 
the  court  will  desire  the  latter  to  be  first  argued,  because  all  the 
delay  and  vexation  of  a  second  trial  will  be  saved,  if  the  judg- 
ment be  first  arrested  (b).  The  application  must  be  made,  in 
general,  within  four  days  exclusive,  after  the  entry  of  a  rule  for 
judgment,  as  is  uniformly  the  case  in  civil  proceedings  (c).  But 
the  courts  will  not  suffer  justice  to  be  injured  by  a  strict  adhe- 
rence to  this  rule,  any  more  than  to  that  which  we  have  just 
stated,  but  will  interpose,  after  the  regular  time,  whenever  their 
interference  is  clearly  shown  to  be  requisite  (d). 

[     659     ]  The  motion  for  a  new  trial,  when  founded  on  the  facts  of  the 

case,  is  made  ujion  an  affidavit  of  the  circumstances  (e) ;  and,  in 
the  King's  Bench,  such  aflidavit  must  be  made  before  the  expira- 
tion of  ihe  first  four  days  of  the  term  following  the  trial,  if  the 
cause  was  tried  in  vacation,  and  before  the  expiration  of  the  first 
four  days  after  the  return  of  the  distringas,  if  the  cause  was  tried 
in  term,  without  the  special  permission  of  the  court  to  act  other- 
wise (J').  When  the  application  is  made,  all  the  defendants  who 
have  been  convicted  nuist  be  actually  present,  unless  a  special 
ground  be  laid  for  dispensing  with  the  general  rule  (g) ;  because 
the  conviction  fixes  so  strong  an  imputation  of  guilt  upon  them, 
that  the  court  will  be  sure  they  have  then)  in  their  power,  before 
they  entertain   the  motion   for  a  revision   of  the   proceedings  {/>). 


(«)  Hand's  Prac.  13.    1  liurr.  (e)  Tidd,  8th  edit.  945. 

;i34.     4  v.  II.  Via.     Sec  forms,  (  /)  Keg.  Gen.  3  B.  d-  C.  170, 

I  Burr.  334.    4T.R.  120.    Post,  4  Dow.  A-  By.   830 ;    and    see 
COS.  1  Chit.  Rep.  383,  in  notes. 

(h)  C  T.  R.  027.     Bac.  Abr.  (fj)  11  East.  307.    2  Stra.  908. 

Trial,  L.  1.  1227.     Cas.  K.  B.  29.     2  Bar- 

(c)5T.  R.430.     11  East,  308.  nard,   412.     1  Sess.    Cas.   428. 

Tidd,  8tli  edit.  934.  Bac.   Abr.   Trial,  L.  9.      Tidd, 

((/)   5   T.  R.   437,    n.  a.   438.  8th   edit.   945.     Com.   Dig.  In- 

Dongl.  170.  797.      I  Ba.^t,   14(>.  uicfnient,  N. 

II  East,  308.     2  Stra.  845.  995.  (h)  Id.  ibid. 
2J:urr.  1189.    'J  idd,  8th  td.943. 
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And,  it  seems,  the  consent  of  the  counsel  for  the  prosecution  ^^w  trial. 
cannot  dispense  with  this  practice  (a).  And  it  may  also  be  urged, 
in  support  of  this  practice,  that  otherwise  the  party  most  criminal 
might  keep  away,  and  take  the  opinion  of  the  court,  by  putting 
forward  one  of  the  defendants,  whose  guilt  was  less  apparent  or 
less  atrocious ;  or  those  not  present  might  abscond,  on  hearing 
that  their  application  had  not  been  attended  with  success  (6). 
But  it  should  seem,  wilh  reference  to  the  proceedings  at  the  time 
when  judgment  is  given,  that  where  a  pecuniary  penalty,  or  fine 
only,  and  not  corporal  punishment  can  be  awarded,  a  new  trial 
might  be  moved  for  in  the  absence  of  the  defendant,  at  least  on 
the  clerk  in  court  undertaking  for  his  paying  the  fine,  in  case  judg- 
ment should  be  given  against  him  (c).  The  court,  if  they  see 
justice  has  not  been  done,  may  order  the  matter  for  a  rehearing, 
though  not  in  the  form  which  they  use  when  a  regular  motion  is 
granted  (d).  And  where  some  of  the  defendants  have  been  con- 
victed, and  others  acquitted,  a  new  trial  may  be  granted  as  to  the 
former,  without  impeaching  the  verdict  so  far  as  it  relates  to  the 
latter  (e).  Where  the  defendant  is  in  custody,  he  must  apply  to 
the  court  for  a  habeas  corpus  to  bring  him  up,  in  order  to  apply 
for  a  revision  of  the  proceedings  {/). 

When  the  application  is  regularly  made  in  court,  upon  grounds  [  660  J 
prima  facie  sufficient,  they  will  award  a  rule  to  show  cause  why  a 
new  trial  should  not  be  granted  (g).  On  this  the  puisne  judge 
of  the  court  applies  to  the  judge  who  tried  the  cause,  unless  he 
were  one  of  the  judges  of  the  court,  for  a  report  of  the  trial,  and 
a  statement  of  his  opinion  respecting  its  merits  (A).  If  he  signify 
his  dissa'isfaction,  the  remedy  prayed  for  is  usually  allowed  ;  if 
he  declare  his  concurrence  with  the  verdict  it  is  commonly  re- 
fused ;  but  if  he  merely  report  the  evidence,  without  giving  any 
decided  and  satisfactory  opinion,  the  court  will  admit  the  question 


(a)  2  Dow.  &  Ry.  46.  (/)  2  Burr.  931. 

(/>)  1 1  East,  307.  (g)    Bui.    N.  P.    327.      Tidd, 

(c)  Post.     1  Salk.  55,  6.  400.  8th   edit.   945.      Hand's    Prac. 

(d)  11   East,    309.     3  Burr.  12. 

1901.  (/t)   Bui.  N,  P.  327.     Tidd, 

{<>)   G  T.  R.  038.  640.     Tidd,  8th  edit.  945. 


8th  edit.  945. 
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New  TitiAL.  to  be  argued  before  them  (a).  If  they  find  tliere  is  no  ground 
for  the  application,  they  will  discharge  the  rule  ;  but,  if  solid 
ground  be  shown,  they  make  it  absolute  (6). 

When  a  new  trial  is  granted  in  favor  of  two  defendants  who 
have  been  convicted,  while  others  have  been  acquitted,  in  order 
to  prevent  the  revival  of  proceedings  against  the  latter,  there  are 
two  methods  which  may  be  adopted  ;  the  first  of  these  is,  to  alter 
the  original  venire,  so  as  to  make  it  embrace  those  only  who  have 
been  convicted  ;  and  the  other  is,  to  make  an  entry  on  the  record, 
that  the  verdict  was  improperly  taken  against  those  who  were 
convicted,  and  then  to  award  a  new  trial,  as  far  as  they  are  con- 
cerned (c).  A  new  trial  will,  in  general,  be  granted,  without 
compelling  the  defendant  to  pay  the  costs  of  the  former  pro- 
ceedings (c?). 

Motion  for  stay        Before  the  expiration  of  the  rule  for  judgment,  the  defendant 
of  judgment.  .  i  rni  i 

may,  m  some  cases,  move  to  stay  the  sentence.      1  bus  we  nave 

seen,  that  where  the  county  has  pleaded  a  wrong  plea  to  an  in- 
dictment, for  not  repairing  an  highway,  the  court  will,  after  ver- 
[661  ]  diet  against  them,  stay  the  judgment  upon  payment  of  the  costs, 
until  another  indictment  has  been  preferred,  which  may  enable 
them  to  throw  the  burthen  of  repairing  on  the  parties  presumed  to 
be  liable  ;  the  county  repairing,  if  necessary,  while  the  matter  is 
depending  (e).  But  the  courts  are  reluctant  to  stay  judgment  on 
an  indictment  for  not  repairing  a  bridge ;  they  will  not  stay  it 
generally,  but  only  till  further  order ;  and  if  the  trial  of  another 
indictment  be  not  proceeded  in  with  all  possible  dispatch,  judg- 
ment will  be  given  {/).  But  the  judgment  will  not  be  stayed,  on 
the  ground  that  the  witnesses  are  indicted  for  perjury,  until  that 
trial  has  been  decided  (g).  Nor  where  the  husband  and  wife  are 
indicted   together,   is   it  any  ground  of  staying  judgment  against 


(a)   Rep.  temp.    Ilardw.  23.  (d)  8  T.  R.  37ii.     See  Tidd, 

Barnes,  439.     Bui.   N.  P.  327.  8th  edit.  945,  G. 

Tidd,  8tli  edit.  945.  (c)    IG   Kast,    223.     And  see 

(h)  liand's  Prac.  12.  also  ante,  G57,  in  notis. 

(c)  6  T.  li.  G2G,  7.  G40.     See  (  /)  2  Chit.  llcp.  215;  and  see 

form    of  entry  on    the   record,  1  Ii.&A.G3.    2  Chit.  iiep.  282. 

CT.  11.  G2G,  7.  G40.     Post,  last  (g)  I  Bla.  Bop.  404.     2  Chit, 

vol.  Bep.  2G9. 
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the   latter,    that   the   former   has   not   appeared ;    but  a   distinct 
sentence  will  be  given  {a). 

In  the  King's  Bench,  at  any  time  between  the  conviction  and  Motion  in  arrest 
I  .  ,•       1  I  •  1        1   r     J      i  of  judgment, 

the   sentence,   or  unmediately  at   the  assizes,  the  detennant  may 

move  the  court  in  arrest  of  judgment  (6).  The  causes  on  which 
this  motion  may  be  grounded,  although  numerous,  are  confined  to 
objections  which  arise  upon  the  face  of  the  record  itself,  and 
which  make  the  proceedings  apparently  erroneous ;  and,  there- 
fore, no  defect  in  evidence,  or  improper  conduct  on  the  trial,  can 
be  urged  in  this  stage  of  the  proceedings  (c).  Thus,  it  is  no 
ground  of  arrest  of  judgment,  that  the  sheriff,  by  whom  the  panel 
was  returned,  is  the  prosecutor,  however  strong  a  reason  it  would 
liave  been  of  challenge  {d).  But  any  want  of  sufficient  certainty 
in  the  indictment,  respecting  the  time,  place,  or  offence,  which  is 
material  to  support  the  charge,  as  well  as  the  circumstance  of  no 
offence  being  charged,  will  cause  the  judgment  to  be  arrested  (e). 
And  it  is  to  be  observed,  that  none  of  the  statutes  of  jeofails,  or 
amendments,  extend  to  crimnial  proceedings ;  and,  therefore, 
essential  defects  in  the  indictment  are  not,  as  in  civil  cases,  aided  [  662  3 
by  verdict  (f).  So  that  though  it  was  formerly  thought  that  this 
motion  would  not  be  regarded  in  case  of  conspiracy,  but  the 
party  would  be  left  to  his  writ  of  error  (g),  it  is  now  settled,  that 
this  idea  is  entirely  destitute  of  foundation  (h).  Nor  is  the 
ground  of  arresting  the  judgment  confined  to  the  indictment 
alone,  it  may  be  found  in  any  part  of  the  record,  which  imports 
that  the  proceedings  were  inconsistent  or  repugnant,  and  would 
make  the  sentence  appear  irregular  to  future  ages.  Thus,  the 
omission  in   the  caption  of  the   indictment,   of  the  words  *'  then 


(a)  Rep.  temp.  Hardw.  278, 

279.  Com.  Dig.  Indictment,  N. 

(b)  5  T.  R.  445.  4  Harg.  St. 
Tr.  779.  11  Harg.  St.  Tr.  289. 
Comb.  304.  Hawk.  b.  2.  c.  48. 
s.  1.  4  Bla.  Com.  375.  See 
proceedings,    11   Harg.  St.  Tr. 

280.  See  Tidd,  8th   edit.  949 
to  901. 

(c)  4  Burr.  2-287.  1  Lord 
Raym.  231.  1  Salk.  77,  315. 
1  Sid.  65.      Com.  Dig.  Indict- 


ment, N. 

(d)  1  Leach,  101. 

(e)  4  Bla.  Com.  375.  3  Burr. 
1901.  1  East,  14G.  See  ante, 
200.  217.  219.  225.  227,  as  to 
the  construction  of  indictments. 

(/■)  4Bla.Com.  375.  Ante, 
298,  ace.  Stark.  252,  3,  4,  5. 
cent. 

{g)  1  Saund.  301,  2. 

Ih)  Hawk.  b.  2.  c.  48.  s.  1, 
n.  e.     1  Saund,  303,2,  n.  (I). 
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MoTiow  and  there"  in  the  statement  of  the  swearing  of  the  jury,  was 
JUDGMENT.  formerly  held  fatal  ;  because,  without  them,  it  did  not  appear  that 
the  oath  was  taken  in  the  county  where  the  offence  is  alleged  to 
have  been  committed,  but  the  law  is  now  otherwise  («) ;  and  it 
will  be  no  gromid  for  arresting  the  judgment,  after  special  verdict 
removed  by  certiorari,  that  the  judge  who  tried  the  prisoner  is 
not  stated  to  have  been  of  the  quorum,  that  no  issue  appears  on 
the  record,  or  that  the  authority  of  the  justices  of  gaol  delivery 
is  not  stated;  for  there  is  no  occasion  to  set  forth  the  commission 
at  all,  by  virtue  of  which  the  trial  proceeded,  there  is  no  necessity 
for  an  issue  on  a  capital  indictment,  and  the  judges  can  be 
assigned  by  no  one  but  his  majesty  {b).  Nor,  where  the  original 
indictment  was  against  three,  and  the  proceedings  are  removed  as 
to  one  of  them  only,  is  it  any  defect  that  no  notice  is  taken  of 
the  other  defendants  (c).  It  seems,  however,  to  be  a  general  rule, 
that  as  criminal  proceedings  are  not  aided  after  verdict  by  any  of 
the  statutes  of  jeofails,  or  amendments,  any  objection  which  would 
have  been  fatal  on  demurrer,  will  be  equally  so  on  arrest  of  judg- 
[  GQS  J  ment,  and  it  is  therefore  usually  reserved  till  this  time,  in  order 
to  obtain  the  chance  of  an  acquittal  ((/). 

The  defendant  may  move  at  any  time  in  arrest  of  judgment, 
before  the  sentence  is  actually  pronounced  upon  him  (f)  ;  and 
even  when  the  defendant  waives  the  motion,  yet  if  the  court,  upon 
a  review  of  the  whole  case,  are  satisfied  that  he  has  not  been 
found  guilty  of  any  offence  in  law,  they  will  of  themselves  arrest 
the  judgment  ( /").  But  if  the  sentence  is  once  pronounced, 
though  before  the  actual  entry  of  the  judgment,  the  court  are 
not  bound  to  attend  at  all  to  a  motion  of  this  nature,  even  though 
a  formal  error  should  be  discovered,  sufficient  to  reverse  the  pro- 
ceedings (g),  but  the  defendant  is  left  to  his  writ  of  error ;  though, 
as  we  have  seen,  the  court  may,  without  any  motion,  arrest  the 
judgment  (Ji),  and  may  alter  their   sentence   any  time  during  the 

(a)  2  Stra.  901.     Com.  Dig.  2  Stra.  045. 

Judgment,  N.;  but  sec  ante,  334,  ( /')    1    East,  14G.     11   Harg. 

as  to  caption.  St.  Tr.  290. 

(6)  4  Burr.  2084,  o.  (g)  3  Burr.  1901,  2,  3.     Cora. 

(c)  4  Burr.  2080.  Dig.  Indictment,  N. 

((/)  Ante,  442,  3.  (/t)  1  East,  14(). 

(c)  oT.  II.  44-,.    2  Rurr.  801. 
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same  term  (a).     It  should  seem  that  the  court  may,  if  they  think         Motion 

'  J  .  .         IN    ARREST    OF 

fit,  arrest  the  judgment,  notwithstanding  it  has   been  given.     A       judgment. 
motion  in  arrest  of  judgment,  however,  cannot  ever  be  entertained, 
after  judgment  against  the   defendant   on   demurrer  {(j).     In  this 
motion,  as  in   that  for  a  new  trial,  the   defendant   must  be  per- 
sonally before  the  court,  in  order  to  procure  it  a  hearing;  because 
there  is  the  strongest  presumption  possible  that  he  is  guilty  (c). 
But  where  the  jury  find  a  verdict,  in  which  they  submit  a  question 
to  the  court,  though  not  professedly  special,  his  presence  will  be 
dispensed  with   on   the   argument,   because  he  will   be  presumed 
to  be  innocent  {d).     Nor  is  there  any  occasion  for  his  presence, 
to  move  for  an  mspection  of   the  venire,  and  other  process  (e). 
And  it  should  seem,   that  where   the  judgment   against   the   de-      |-     QQ.^     ] 
fendant  could   only  be   ti)e   payment  of  a  fine,   the   court  might 
dispense  with  his  personal  appearance  (f).     If  the  defendant  is 
in  actual  custody,  he  must  apply  for  a  habeas  corpus,  to  enable 
him,  on  being   brought  up,  to  make  the  motion  (g).     When  an 
application   of  this   kind  is   made   at   the   assizes,   and  the  judge 
thinks  it  is  open  for  discussion,  the  sentence  is  respited,  in  order 
to  take  the  opinion  of  the  twelve  judges  (h).     If  the  judge  thinks 
that  the  objections  are  not  well  founded,  he  then  passes  sentence  ; 
but  he  may,  nevertheless,  respite  execution,  in   order  to  take  the 
opinion   of  the  judges  upon  the  objections  (i).     If  the  judgment 
is  ultimately  arrested,  all  the  proceedings  will  be  set  aside,  and 
judgment  of  acquittal  will  be  given  ;  but  it  will  be  no  bar  to  a 
subsequent    indictment,  which    the    prosecutor    may  immediately 
prefer  (/c). 

If  the  defendant  be  in  custody,  or  the  crime  be  capital,  he  will,  Process  after 

r  I  ji.--i-.iii  •        verdict  to  brills' 

ot  course,  be  remanded  to  prison  in  the  interval  between  convic-  i„  detemiant  to 

receive  jiiilg- 

IllCUt. 

(a)  6   East,   323.     1  M.  &  S.  (d)  2  Stra.  1227.    2  Burr.  931. 

442.  (e)   1  Barnard,  147. 

(6)  2  Ld.  Raym.  1221.  (/")  Post.  — 1  Salk.  55,  6.  400. 

(c)  2  Burr.  930,   1.     2  Stra.  (f/)  2  Burr,  931. 

844,    1227.      1    Bla.  Rep.    209.  (/<)  1  Leach,  300.     25  Geo.  2. 

2  Barnard,  412.     Com.  Dig.  tit.  c.  37.  s.  3  lS:  4.     1  Leach,   101. 

Indictment,  N.     In  indictment  2  Leach,  1104. 

against  several  for  a  misdemea-  (i)  2  Leach,  1026,  7- 

nor,  a  new  trial  cannot  be  moved  {k)  Ante,  304, 443.  3  P.  Wms. 

for,  unless  all  be  present,  4  B.  &  439.     4  Co.  45.     Com.  Dig.  In- 

C.  329.  dictinent,  N.     4  Bla.  Com.  375. 

Vol.  1.  TT 
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Bringing        tlon  and  sentence,  if  any  be  allowed  to  transpire  («).     But,  if  llie 

UEFFNDA.NT  TO  . 

RECEIVE  cause  of  prosecuUou  be  a  mere  niisdeineanor,  and  he  be  found 
>iENT.  guilty  in  his  absence,  as  we  have  seen  frequently  occurs,  a  capias 
is  awarded  and  issued,  to  bring  him  in  to  receive  his  judgment ; 
and,  if  he  absconds,  he  may  be  prosecuted  even  to  outlawry  (b). 
As  this  process,  however,  corresponds  with  that  on  indictment 
found,  and  the  object  of  both  is  the  same,  to  compel  the  ap- 
pearance of  the  defendant,  and  enforce  his  submission  to  the 
laws,  it  will  not  be  necessary  here  to  enter  into  the  subject  of  the 
process,  which  we  have  already  attempted  to  detail  (c). 

In  case  of  a  conviction  for  a  misdemeanor,  if  the  defendant  be 
present,  he  will,  of  course,  be  committed  during  the  interval, 
unless  the  prosecutor  will  consent  to  his  liberation,  on  his  recog- 
nizance to  appear  and  receive  judgment  (d).  But  the  length  of 
his  imprisonment  will  be  considered  by  the  court,  in  deciding  on 
the  sentence  (e). 

Of  compromises         In  this,  as  well  as  in  earlier  stages  of  the  prosecution,  in  cases  of 

with  tlic  Frose-     ^    n-  •    >  i  i  n 

ciiior  between       trillMig  misdemeanors,  the  courts  have  power  to  allow  a  compro- 

Venlict  and 

is 


en  ict  ana  niise,  in  order  to  render  some  satisfaction  to  the  party  immedi- 

ately  injured  (f).  This  may  be  done  by  suffering  the  defendant 
to  confer,  or,  as  it  is  commonly  called,  to  speak  uith  the  prose- 
cutor; after  which,  if  the  latter  declares  that  he  is  satisfied,  the 
court  will  only  impose  a  trifling  fine  for  the  injury  to  the  public 
welfare  (g).  But  this  mode  of  compromise  has  been  censured, 
when  entrusted  to  inferior  magisirates,  as  allowing  the  prosecutor 
to  become  a  witness  in  the  cause  from  which  he  is  to  derive  be- 
nefit, and  encouraging  the  commencement  of  criminal  prosecu- 
tions rather  for  the  sake  of  private  advantage,  than  the  great 
purposes  of  public  justice  {h).  But  this  reasoning  scarcely  ap- 
pears conclusive,  for  there  are  many  instances  where  the  legisla- 
ture have  themselves   offered   rewards   to   persons,   who    are    the 


(a)  4  Harg.  St.  Tr.  77J).  (/)  2  Bla.  Com.  363,4.   Ante, 

(6)  4  Bla.  Com.  375.  7.  8.  430. 

(c)  See  ante,  337  to  370.  {</)  4  Bla.  Com.  3C3,  4.    Dick. 

(d)  lEast,  liii).  4  Burr.  2521).  Sess.  15.3,  G.     Ante,  7,  8. 
Hand's  Prac.  15,  16.  (A)  4  Bla.  Com.  304. 

(e)  1  East,  160. 
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means  of   convicting  the  guilty,  and  who  are  to  derive  a  most    Compromises 

evident  advantage  from  conviction,  and  one  far  more  certain  than    prosecutors. 

the  mere  chance  of  recompence  from  the  defendant,  and  who  are 

still  competent  witnesses  (a).     It  is  not,  therefore,  true,  "  that  the 

rules   of  evidence  are   entirely  subverted"  (6).     And   it  has  been 

urged,  with  apparent  force,  that  the  justices,  whom  Mr.  Justice 

Blackstone  considers  as  the  most  improper  to  be  entrusted  with 

such  a  power,  are,  in  fact,  the  best  fitted  to  exercise  it  with  judg-      [     666     ] 

nient;  because  they  are,  from  their  local  knowledge,  much  belter 

acquainted  with  the  character  and  circumstances  of  the   parties, 

than  the  judges,  who  are  acquainted  only  with  the  facts  produced 

in  evidence  (c). 

It  is  also  not  unusual  for  the  court,  in  order  to  defray  the  costs 
of  the  prosecution,  to  intimate  an  inclination  to  mitigate  the 
punishment,  on  the  ground  of  the  defendant's  paying  them,  or 
advancing  a  sum  for  that  purpose  (d).  And,  in  conformity  to  this 
principle,  it  has  been  holden,  that  where,  on  an  indictment  against 
a  master  for  ill-treating  his  parish  apprentice,  the  defendant  gave 
a  security  for  the  expences  of  the  proceedings,  on  an  intimation 
from  the  court  that  his  imprisonment  would,  on  that  account,  be 
reduced  from  twelve  months  to  six,  the  note  was  founded  on  a 
good  consideration,  and  consequently  the  transaction  was  legal  (e). 
And  where,  by  leave  of  the  magistrates,  the  party  referred  it  to 
the  master  to  ascertain  the  costs  the  prosecutor  had  incurred,  as 
well  as  the  damages  he  had  sustained  by  the  original  injury,  and 
he  had  accordingly  fixed  them  at  sums  for  which  the  defendant 
was  attached,  it  was  holden  ihat  he  could  not  be  discharged  at  the 
end  of  twelve  calendar  months,  though  ihe  damages  were  less 
than  £20,  under  the  48  Geo.  3.  c.  123,  because  the  ground  of 
the  imprisonment  was  regarded  as  criminal  (/').  Since,  then,  a 
compromise  is  thus  enforced,  its  legality  can  scarcely  be  dis- 
puted. 


(a)  Ante,  7,  8.  East,  46.  48. 

{b)  4  Bla.  Com.  364.  (e)  11  East,  40.  48.   Bac.  Abr. 

(c)  Dick.  Sess.  156,  in  notes;  Indictment,  A.      16  East,  301. 
and  see  11  East,  40.  48.  4  Campb.  46. 

(d)  Hawk.  b.  2.    c.  25.    s.  3.  (  f)  2  M.  &  S.  201 ;    but  see 
Bac.  Abr.   Indictment,   A.     11  13  East,  190. 
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Death  of  De- 
fendant  between 
Trial  and  Judg- 
ment. 

[    667    J 


If  the  defendant,  after  removing  an  indictment  for  a  misde- 
meanor into  the  King's  Bench  by  certiorari,  and  conviction  there, 
but  before  judgment  is  pronounced,  die,  his  bail  will  not  be  dis- 
charged from  their  recognizance  until  the  costs  of  the  prosecution 
are  paid  (a). 


Benefit  of 
Clergy  •. 


But  by  far  the  most  important  circumstance  intervening  be- 
tween conviction  and  judgment,  is  the  claim  and  allowance  of 
the  benefit  of  ckrgy,  in  those  cases  where  it  is  by  law  to  be 
granted.  It  is,  of  course,  claimed  immediately  before  judgment 
at  the  assizes.  This  is  one  of  the  most  singular  relics  of  ancient 
superstition,  and  certainly  the  most  important.  That,  by  a  mere 
form,  without  the  shadow  of  existing  reason  to  support  it,  the 
severity  of  the  common  law  should  be  tempered,  may  seem  strange 
to  those  who  have  been  accustomed  to  regard  our  criminal  law  as 
a  regular  fabric,  not  only  attaining  great  practical  benefit,  but 
built  upon  solid  and  consistent  principles.  The  benefit  of  clergy 
is,  no  doubt,  of  great  practical  advantage,  compared  to  the  dread- 
ful list  of  offences  which  would  otherwise  be  punished  as  capital ; 
but  it  would  be  well  worthy  of  an  enlightened  age  to  forsake 
such  a  subterfuge,  and  at  once,  without  resorting  to  it,  to  appor- 
tion the  degree  of  suflering  to  the  atrocity  and  the  danger  of  the 
crimes  (jb). 


History  of  Benefit       The  history  of  this  singular  mode  of  pardon,  if  so  it  can  be 

of  Clerny.  i     •     i      i  i    •  t       i  i  •     i        /• 

termed,  is  both  curious  and  mstructive.      In  the  early  periods  of 

European   civilization,  after  the  final   destruction  of  the  Roman 
empire,  the  church  obtained  an  influence  in  the  political  affairs  of 
nations,  which  threw  a  peculiar  colouring  over  their  original  in- 
,  stitutions.     Monarchs,  who  were  desirous  of  atoning  for  atrocious 

offences,  or  of  obtaining  the  sanction  of  heaven  to  their  projects 
of  ambition,  were  easily  persuaded  to  conft  r  immunities  on  the 
clergy,  whom  they  regarded  as  the  vice-gerents  of  heaven.  Pre- 
suming on  these  favors,  that  aspiring  body  soon  began  to  claim  as 


(o)  0  T.  R.  409.     5  W.  Sc  M.  {b)    See    also     observations, 

c.  11.  Fost.  C.  L.  305,  G. 

•  As  to  Benefit  of  Clergy  in  general,  see  4  Bla.  Com.  365.  2  Hale,  323  to 
:59l,  Index,  Clergy.  Fost.  C.  L.  Index.  Clergy.  Williams,  J.  Fi-lony,  V. 
Burn,  J.  Clerjry,  II.     Co:n.  Dig.  Jiisticts,  Y.     Bac.  Abr.  Feiony,  G. 
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a  right  what  had  been  originally  conferred  as  a  boon,  and  to  found         History 

,       .         ,  ,  ...  ...  1      •      J     r-  .  1  OF  BKNEFIT  OF 

their  demand  to  civil  exemptions  on  a  divine  and  indeteasible  clergy. 
charter,  derived  from  the  text  of  Scripture,  "  touch  not  mine 
anointed,  and  do  my  prophets  no  harm"  (a).  It  need  excite  no 
surprise  that  they  were  anxious  to  take  advantage  of  their  domi- 
nion over  the  conscience,  to  exempt  themselves  from  the  usual 
consequences  of  crime.  To  the  priests  impunity  was  a  privilege 
of  no  inconsiderable  value.  And  so  successful  was  the  pious  zeal 
to  shield  those  who  were  dedicated  to  religion,  from  the  conse- 
quences of  any  breach  of  temporal  enactments,  that  in  several 
countries  they  obtained  a  complete  exemption  from  all  civil  liabi- 
lities, and  declared  themselves  responsible  only  to  the  pope  and 
his  ecclesiastical  ministers  (h).  They  erected  themselves  into  an 
independent  community,  and  even  laid  the  temporal  authorities 
under  subjection  (c).  Nobles  were  intimidated  into  vast  pecu- 
niary benefactions,  and  princes  trembled  at  the  terrors  of  spiritual 
denunciation.  In  England,  however,  this  authority  was  always 
comparatively  feeble.  The  complete  exemption  of  the  clergy 
from  secular  punishments,  though  often  claimed,  was  never  uni- 
versally admitted  {d) ;  for  repeated  objections  were  made  to  the 
demand  of  the  bishop  and  ordinary,  to  have  the  clerks  remitted 
to  them  as  soon  as  they  were  indicted  (e).  At  length,  however, 
it  was  finally  settled,  in  the  reign  of  Henry  6,  that  the  prisoner 
should  first  be  arraigned,  and  might  then  claim  the  benefit  of 
clergy  as  an  excuse  for  pleading,  or  might  demand  it  after  con- 
viction ;  and  the  latter  of  these  courses  has  been  almost  inva- 
riably adopted,  to  allow  the  prisoner  the  chance  of  a  verdict  of 
acquittal. 

But  if   the   privileges   of    the  church  were    less   dangerous    in       [     66.9     ] 
England   than  on  the  continent,  they  soon   became   more  exten- 
sive ;  they  not  only  embraced  every  order  of  clergymen,  but  were 
claimed  for  every  subordinate  ofhcer  of  religious  houses,  with  the 
numerous  classes  of  their  retainers.     And  so  liberal  was  the  ap- 


(«)Keil.  lai.     P.  S    105,15.  (r/)  Kcilw.  IRO.     2nale,  :372. 

(6)  2  tlale,  324.    4  B!a.  Com.  377.     4  Bl;i.  Com.  3(H>. 
366.    Burn,  J.  Clergy,  11.    Wil-  (e)  2  Hale,  377.    4  Bla.  Com. 

liauis,  J.  Fclonv,  V.  366. 

(c)  2  Hale,  324. 
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CLERGY.  who,  ni  those  days  of  ignorance,  was  able  to  read,  though  not 
even  initiated  in  holy  orders,  became  entitled  to  demand  them, 
such  reading  being  deemed  evidence  of  his  clerical  profession  (a). 
The  privileges  of  the  clergy  were  recognized  and  confirmed  by 
statute  in  the  reign  of  Edward  the  Third  {b).  It  was  then  en- 
acted, that  all  manner  of  clerks,  secular  as  well  as  religious, 
should  enjoy  the  privileges  of  holy  church  for  all  treasons  or  fe- 
lonies, except  those  innnediately  aflFectiiig  his  majesty.  To  the 
advantage  of  this  provision  all  who  could  read  were  admitted  (f). 
But  as  learning  became  more  common,  this  extensive  interpreta- 
tion was  found  so  injurious  to  the  security  of  social  life,  that  the 
legislature,  notwithstanding  the  opposition  of  the  church,  were 
compelled  to  afford  a  partial  remedy.  In  the  reign  of  Henry  the 
Seventh  (d),  a  distinction  was  drawn  between  persons  actually  in 
holy  orders,  and  those  who,  in  other  respects  secular,  were  able 
to  read,  by  which  the  latter  were  only  allowed  the  benefit  of  their 
learning  once,  and  on  receiving  it  to  be  branded  in  the  left  thumb 
with  a  hot  iron,  in  order  to  afford  evidence  against  them  on  any 
future  occasion.  The  church  seems  to  have  lost  ground  in  the 
succeeding  reign,  probably  in  consequence  of  the  separation  of 
"England  from  the  sway  of  the  Roman  Pontiff;  for  all  persons, 
[  G70  ]  though  actually  in  orders,  were  rendered  liable  to  be  branded,  in 
the  same  way  as  the  learned  class  of  laymen  (e).  But,  in  the 
time  of  Edward  the  Sixth,  the  clergy  were  restored  to  all  the 
rights  of  which  they  were  deprived  by  his  predecessor,  except  as 
to  certain  atrocious  crimes,  which  it  became  necessary  more  uni- 
formly to  punish  (f).  At  the  same  time,  some  of  the  more 
enormous  evils  attendant  on  this  general  impunity  were  done 
away.  Murder,  poisoning,  burglary,  highway  robbery,  and  sacri- 
lege, were  all  excepted  from  that   privilege,  which  was  confirmed 


(a)  2  Flale,  372.  distinction  is  now  abohshed  by 

(h)  2r>  Edw.  3.  c.  4,  6  Geo.  4.  c.  25.  s.  3. 

(c)  2  Hale,  272,  3.  Kel.  100,  (c)  28  Hen.  8.  c.  1.  s.  7.  32 
301,  2.  Hawk.  b.  2.  c.  33.  s.  5.  Hen.  8.  c.  3.  s.  8  ;  and  the  pro- 
Williams,  J.  Felony,  V.  See  vision  of  the  28  [Icn.  8,  is  re- 
Mode  of  Admission  of  Defend-  vived  by  the  6  Geo.  4.  c.  25. 
ant  convicted  of  Manslaughter,  s.  3. 
1  Salk.  01.  (/)  1  Edw.  G.  c.  12.  s.  10. 

((/)    4  Hen.  7.    c.  13.      The 
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as  to  inferior  offences  (a).     But  peers  of  the  realm,  for  the  first        History 
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offence,  were  to  be  discharged  in  every  case,  except  murder  and         clekgy. 
poisoning,  even  tliough  unable  to  read  {b). 

But  here  we  must  pause,  before  we  proceed  to  follow  the  gra- 
dual improvement  of  this  privilege,  to  inquire  what  was  originally 
done  witli   an  offender   to  wliom   it  was   allowed,  by  those  eccle- 
siastical authorities  who  claimed  the  right  of  judging  him,  and  in 
what  manner  the  power  of  the  church,  in  this  respect,  was  ulti- 
mately destroyed.     It  appears   tliat  after  a  layman  was  burnt  in 
the  hand,  a  clerk  discharged  on  reading,  or  a  peer  without  either 
burning  or  penally,  he  was  delivered  to  the  ordinary,  to  be  dealt 
with  according  to  the  ecclesiastical  canons  (c).      Upon  this,  the 
clerical   autliorities  instituted  a  kind  of  purgation,  the  real   object 
of  which  was  to  make  him  appear  innocent,  who  had  been  already 
shown  to  be  guilty,  and  to  restore  him  to  all  those  capacities,  of 
which   his  conviction  had  deprived  him  (d).     To  effect  tliis,  the 
party  himself  was  required  to  make  oath  of  his  innocence,  though 
before    he    might   have    confessed    himself  guilty.     Then    twelve 
compurgators  were  called,   to  testify  their   belief  in  tlie  falsehood 
of  the  charges.     Afterwards  he  brought  forward  witnesses,  com- 
pletely to  establish   that  innocence,  of  which  he  had  induced  so      [     671     ] 
weighty  a  presumption.      Finally,  it  was  the  office  «)f  the  jury  to 
acquit  iiim  ;    and  they  seldom  failed   in  their  duty  (e).     If,  how- 
ever, from  any  singular  circumstance,  they  agreed  in  tlie  justice  of 
the  conviction,   the   culprit  was   degraded,   and   compelled   to  do 
penance  (J).     As  this  seldom  occurred,  and  the  most  daring  per- 
juries were   thus    perpetually  committed,  the  courts   of   common 
law  were  soon   aroused,   to   abridge   the   power  of  these   clerical 
tribunals.     They,   therefore,  sometimes  delivered  over  the    privi- 
leged  of  clergy,  when  his  guilt  was  very  atrocious,  without  allow- 
ing him  to  make  purgation  ;  the  effect  of  which   proceedings  was 
his   perpetual  imprisonment,  and  incapacity  to  acquire  personal, 
or  to  enjoy  real  estate,  unless  released  by  his  majesty's  pardon  (g). 


(a)  I  Edw.G.  c.  12.  s.  10.  (e)    Hob.   291.      3   P.  Wnis. 

(6)  1  Edw.  6.  c.  12.  s.  14.  447,  8.     4  Bla.  Com.  3()4. 

(c)  Ilob.   291.     4  Bla,   Com.  ( /")  Hob.  289.     4  Bla.  Com. 

3G8.  3G4. 

{(1)  Hob.   291.      3  P.  Wms.  (g)  3  P.  Wms.  448,  9.    4  Bla. 

447,  8.     4  Bla.  Com.  368.  Coin.  3G8. 
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HisToiiY  But  the  severity  of  this  proceeding  almost  rendered  it  useless; 
*^  CLE™!  ^^  a"cl  it  became  absolutely  necessary  for  the  legislature  to  interfere, 
in  order  to  prevent  the  contemptible  perjuries  which  this  absurd 
ceremony  produced,  imder  the  sanction  and  pretence  of  religion. 
'I'his  desirable  object  was  effected  in  the  reign  of  Elizabeth ;  and 
the  party,  after  being  allowed  his  clergy,  and  burnt  in  the  hand, 
was  to  be  discharged,  without  any  interference  of  the  church  to 
annul  his  conviction  (a). 

The  clerical  process  being  thus  abolished,  it  was  thought 
proper,  at  the  same  time,  to  empower  the  temporal  judges  to 
inflict  a  further  punishment,  where  they  should  regard  it  as 
proper.  The  18  Eliz.  c.  7,  empowered  them,  therefore,  to  direct 
the  convict  to  be  imprisoned  for  a  year,  or  any  shorter  period. 
But  the  law  on  this  subject  was  still  in  many  respects  imperfect. 
Females  were  still  liable  to  the  punishment  of  death,  without  any 
r  672  1  exemption,  in  all  cases  of  simple  felony;  because  being  never 
eligible  to  the  clerical  ofHce,  they  were  not  included  in  any  of  the 
extensions  of  the  benefit  of  clergy.  No  other  proof  ~  need  be 
adduced,  to  show  the  absurdity  of  the  very  foundations  of  the 
system  {h).  At  length  it  was  enacted,  that  women  convicted  of 
simple  larcenies,  under  the  value  of  lOs.  should  be  punished  with 
burning  in  the  hand  and  whipping  (c),  exposure  in  the  stocks,  or 
imprisonment  for  any  period  less  than  a  year  (d).  And  in  the 
reign  of  William  and  Mary  they  were  admitted  to  all  the  pri- 
vileges of  men,  in  clergyable  felonies,  on  praying  the  benefit  of 
the  statute  (e)  ;  though  tliey  can  only  once  be  allowed  this  means 
of  escaping  (/).  In  the  same  reign,  the  punishment  of  burning 
in  the  hand  was  changed  for  a  more  visible  stigma  on  the 
cheek  (g),  but  was  soon  afterwards  brought  back  to  the  original 
practice  {h). 


(a)  la  Eliz.  c.  7.    2  Sess.  Cas.  (e)  3  &  4  W.  ct  JVI.  c.  i).  s.  5. 
205   to   2»2.      3  P.  Wuis.  441,  Fost.  300. 

445,0.  (/)    4  &  5W.  &   M.    c.  24. 

(b)  Fost.  C.  L.  305,  G.    2  Hale,  s.  1 3. 

87 1,2.  (ry )   1 0  &  1 1  W .  3.  c.  23.     3  P. 

(c)  The  whipping  of  women  is  "Wms.  451. 

BOW  abolished   hy  the  1  Geo.  4.  (A)  5  Ann.  c.  6.     3  P.  Wnis. 

c.  57.  451. 
(</)  21  Jac.l.  c.  6.  Fost.  306,0. 


OF    BENEFIT    OF    CLERGY.  672 

Hitherto  all   laymen,  except  peers,  who,   on   their   conviction.         History 
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were  found  unable  to  read,  were  liable  to  suffer  death  for  every 


clergyable  felony.  But  it  was  at  length  discovered,  that  igno- 
rance, instead  of  an  aggravation,  was  an  excuse  for  guilt,  and  that 
the  ability  to  read  was  no  extenuation  of  crime  (o) ;  and,  there- 
fore, by  5  Ann,  c.  6.  the  idle  ceremony  of  reading  was  abo- 
lished (6),  and  all  those  who  were  before  entitled  to  clergy  on 
reading,  were  now  to  be  admitted,  without  any  such  form  to  its 
benefits.  At  the  same  time  it  was  sensibly  felt,  that  the  branding, 
which  had  dwindled  into  a  mere  form,  and  the  year's  imprison- 
ment, which  the  judges  were  empowered  to  inflict,  were  very 
inadequate  punishments  for  many  clergyable  offences  ;  and,  there- 
fore, the  court  were  authorized  to  commit  the  offenders  to  the 
house  of  correction,  for  any  time  not  less  than  six  months,  nor 
exceeding  two  years,  and  to  double  it  in  case  of  escaping  (c). 
Further  alterations  have  since  been  made  in  the  penalties  con-  [  673  ] 
sequent  upon  clergy.  The  4  Geo.  1.  c.  11.  {d),  and  6  Geo.  1. 
c.  23,  provide,  that  the  court,  on  the  allowance  of  this  benefit,  for 
any  larceny,  whether  grand  or  petit,  or  other  felonious  theft  not 
excluded  from  the  statutable  indulgence,  may,  instead  of  judgment 
of  burning,  in  case  of  men,  and  whipping,  in  that  of  females, 
direct  the  offender  to  be  transported  for  seven  years  to  America, 
which  has  been  since  altered  to,  any  part  of  his  majesty's  colo- 
nies (<?).  To  return  within  the  period  was,  at  the  same  time, 
made  felony,  without  benefit  of  clergy.  And  by  several  subse- 
quent provisions,  many  wise  alterations  have  been  made  respecting 
transportation,  and  the  mode  of  treating  offenders  while  under  its 
sentence  (/).  At  length  the  burning  in  the  hand  was  entirely 
done  away,  and  the  judges  are  empowered  to  sentence  the  cri- 
minal, in  its  room,  and  in  addition  to  the  former  penalties,  to  a 
pecuniary  fine  ;  or,  except  in  the  case  of  manslaughter,  to  private 
■whipping,  not  more  than  thrice  to  be  inflicted,  in  the  presence  of 
three  witnesses  (g).    And  this  provision  has,  by  the  6  Geo.  4.  c.  25. 


.     (a)  Fost.  305,  «.  {e)  19  Geo.  3.  c.  74. 

,    (b)  Fost.  305,  G.     3  P.  Wms.  ( /)  16  Geo.  2.  c.  15.   8  Geo.  3. 

443,4.  c.is.  19Geo.3.  C.74.  3lGeo.3. 

(o)   5  Ann.  0.6.  s.  2.  c.  46.     24  Geo.  3.  scss.  2.  c.  56. 

(rf)  See  observations  on  this  {g)  19  Geo.  3.  c.74.  s.  3. 
statute,  3  P.  Wnis.  490. 
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8.  2,  been  applied  to  all  cases  of  punishment  inflicted  on  persons 
convicted  of  clergyable  felonies.  Provisions  have  also  been  made 
by  a  recent  act  («),  regulating  the  punishment  of  the  hulks,  and 
that  of  transportation  of  convicts.  Reguhitions  have  also  been 
made,  for  the  imprisonment  and  employment  of  convicts  in  a 
penitentiary  {b).  It  appears  from  these  several  modern  regula- 
tions, that,  as  observed  by  Mr,  Justice  Foster,  we  now  consider 
benefit  of  clergy,  or  rather  the  benefit  of  the  statutes,  as  a  re- 
laxation of  the  rigour  of  the  law,  a  condescension  to  the  infir- 
mities of  the  human  frame,  exempting  offending  individuals  in 
some  cases  from  the  punishment  of  death,  and  subjecting  them  to 
milder  punishment ;  and,  therefore,  in  the  case  of  clergyable 
felonies.  Me  now  profess  to  measure  the  degree  of  punishment 
by  the  real  enormity  of  the  offence,  and  not,  as  the  ignorance 
and  superstition  of  former  times,  suggested  by  a  blind  respect 
for  sacred  persons  or  sacred  functions,  nor  by  an  absurd  dis- 
tinction between  subject  and  subject,  originally  owing  to  impu- 
dent pretension  on  the  one  hand,  and  to  mere  fanaticism  on 
the  other  (c). 


Having  thus  sketched  out  the  progress  of  benefit  of  clergy  to 
our  own  times,  we  have  now  to  inquire  more  particularly,  who 
are,  at  the  present  day,  entitled  to  receive  it — for  what  crimes 
it  must  be  granted — at  what  time  and  in  what  manner  it  is  to 
be  demanded — how  it  is  to  be  allowed — and  what  consequences 
will  follow  its  reception. 


What  persons  arc       It  may  be   collected    from    the   preceding    statement,   that  all 

entitled  to  the  ,      ,  ,  i  i     ,  i  ^  ,  j-,  j 

benefit  of  clergy,  persons,  whether  they  are  able  to  read  or  not  (rf),  and  women  as 

well  as  men  (e),  are,  at  the  present  day,  entitled,  once,  to  receive 
the  benefit  of  clergy,  in  all  crimes  where  it  is  allowed  ;  and,  in- 
stead of  being  condemned  to  die,  they  may  be  sentenced  to  any  of 


(a)  5  Geo.  4.  c.  84,  repealing 
16  Geo.  2.  c.  15,  and  8  Geo.  3. 
c.  15. 

(b)  5GGeo.3.  C.G3.  59  Geo.  3. 
c.  13G.  See  4  Bla.  Com.  371. 
Montague's  Collection  of  Opi- 
nions on  the  Punishment  of 
Death,  vol.  ii.  where  the  system 


of  penitentiary  houses  is  ap- 
plauded. The  provisions  of  19 
Geo.  3.  c.  74,  in  this  respect, 
expired  on  the  25th  of  Blarch, 
1802. 

(c)  Post.  305,  6. 

{(f)  Ante,  072. 

(c)  Ante,  G73. 


OF   BENEFIT    OF    CLERGY. 


674 


those  discretionary  penalties  to  which  we  have  already  alluded  (a). 
It  has,  indeed,  been  supposed  that  Jews,  and  other  infidels,  and 
heretics  who  could  not  by  possibility  become  priests,  were  not 
admitted  to  clergy  until  tlie  ceremony  of  reading  was  abo- 
lished (b) ;  but  it  lias  been  urged,  that  in  this  case  they  could  not 
now  receive  it,  as  the  5  Ann.  c.  6,  only  dispenses  with  the  neces- 
sity of  reading  in  the  case  of  those  persons  who  would,  on  that 
proof  of  tlieir  learning,  have  before  been  entitled  to  claim  it  (c). 
And  now,  by  6  Geo.  4.  c.  25.  s.  3,  persons  in  orders  have  no 
preference  over  laymen  (d).  Peers  of  the  realm  also,  having  a 
voice  and  a  seat  in  parliament,  are  still  entitled  to  their  discharge, 
by  virtue  of  1  Edw.  6.  c.  12,  without  any  corporal  punishment 
or  indignity  whatever,  though  only  for  the  first  time  they  are  con- 
victed (e).  And  this  provision  has  been  holden  to  extend  to 
peeresses  (f).  But  when  a  statute  takes  away  clergy  generally, 
and  contains  no  exceptions  or  provision  in  favor  of  peers  or 
clergy,  they  are  not  entitled  to  the  privilege  (g).  And,  in  strict- 
ness of  law,  the  goods  both  of  clergymen  and  peers  are  liable  to 
forfeiture,  in  cases  where  they  are  entitled  to  the  benefit  of 
clergy  {h). 


Persons 
entitled  to 

BENEFIT 
OF    CLERGY. 
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The  benefit   of  clergy  seems   never   to    have   extended   in   this  For  what  crimes 
...  ,  ,1-1  •        it  may  be  claimed, 

country  to  high  treason,  or  to  have  embraced  misdemeanors  in- 
ferior to  felony  {i).  For  the  state,  at  all  times,  so  far  resisted  the  ' 
encroachments  of  the  church  as  to  preserve  the  guard  which  the 
law  had  thrown  round  the  person  of  the  sovereign  ;  and  it  seems 
that  there  were  also  some  peculiar  acts  of  violence,  which  were 
regarded  as  declarations  of  open  hostility,  and,  therefore,  included 
within  the  meaning  of  treason  :  as  lying  in  wait  on  the  highway, 
burning  houses,   and   ravaging   and  destroying   a  country  (k).     It 


{a)  Ante,  673. 

(^)  11  Co.  29,  b.    2  Hale,  273. 

(c)  4  Bia.  Com.  374. 

(</)  See  2  Hale,  374,  5.  4  Bia. 
Com.  373. 

(e)  2  Hale,  270,  7.  4  Bia. 
Com.  373.     1  Leach,  147,  8. 

(/)  11  Harg.  St.Tr.  2G2,  3,  4. 
1  Leach,  140. 

(g)  2  Hale,  374. 

(ft)  Co.  Lit.  301,  a.   Post,  GQO. 


(i)  2  Hale,  32G,  7.  Hawk, 
b.  2.  c.  33.  s.  20.  Staund.  P.  C. 
124,  a.  11  Co.  29,  b.  2  Inst. 
150.  029.  034.  4  Bia.  Com. 
574,  Cora.  Dig.  Justices,  Y.  3. 
Burn,  J.  Clergy,  II.  3.  Wil- 
liams, J.  Felony,  V. 

(k)  2  Hale,  333.  340.  327. 
Post.  192,  3.  Hawk.  b.  2.  c.  33. 
s.  22.    4  Bia.  Com.  374. 
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For  wu\t       was  also  doubted,  whether  petit  treason  was  not  excluded   from 

CRIMES    IT    MA\         ,  /     .  i  i  III  i  .1  ^    .     . 

BE  CLAIMED,  cleig}' («) ;  Dut  thc  contrar}?  was  clearly  shown  by  the.  statute 
23  Edw.  3.  St.  S.  c.  4,  which  allows  the  privilege  of  clergy  in  all 
treasons  and  felonies,  except  those  affecting  his  majesty.  It  is 
therefore  a  general  rule,  that  clergy  is  to  be  admitted  in  every 
description  of  felony,  except  where  it  is  taken  away  by  some 
subsequent  legislative  provision  (6),  And  it  is  also  laid  down, 
that  where  any  later  act  of  parliament  takes  away  clergy  in  a  case, 
where  by  the  statute  of  Edward  it  would  have  been  admitted,  it 
only  applies  to  such  parties  as  are  expressly  named  in  the  act,  and 
is  to  be  taken  strictly  (c).  And,  therefore,  where  clergy  is  taken 
away  from  the  principal,  it  is  not  necessarily  taken  from  the 
accessary,  either  before  or  after  the  fact,  unless  he  be  particularly 
included  in  the  words  of  the  statute  (d).  So  if  it  be  taken  from 
the  accessary  alone,  it  will  not  exclude  tiie  principal  (e).  Nor,  if 
the  accessary  before  the  ofi'ence  be  excluded,  will  it  affect  the 
accessary  after  (/').  And  where  a  statute  creates  a  new  felony 
generally,  wiiliuut  mentioning  clergy,  it  will  be  allowed  to  the 
offender  (g).  So  if  it  only  exclude  it  in  certain  circumstances,  it 
will  be  allowed  in  every  other  circumstance;  as  if  it  denies  it 
after  conviction  by  verdict,  it  will  not  be  refused  on  standing 
mule,  though  this  now  amounts  to  a  conviction  (A).  But  where 
the  act  takes  it  away  from  the  offence  geneially,  there  it  can  in 
no  case  be  admitted  (/). 

[     G77     ]  We  come  now  to  consider  what  offtnces  have  been  ousted  of 

clergy  by  particular  statutes.  The  crime  of  petit  treason  was 
first  excluded  from  the  benefit  of  clergy  by  the  23  Hen.  8.  c.  ], 
which  denied  it  to  those  who  were  convicted  of  it  by  verdict  or 
confession  ;  but  made  no  provision  for  standing  mute,  challenging 


(a)  Hawk,  b.  2.  c.  33.  s.  21.  P]awk.  b.  2.  c.  33.  s.  28. 

(6)  2  Hale,  330.  335.     Hawk.  ( /)  2  Hale,  335. 

b.  2.  c.  33.  s.  23.     4  Bla.  Com.  (J7)  2  Hale,  335.     Bac.  Abr. 
373.    M'illiams,  .1.  Telony,  V.  Felony,  G.     Burn,   J.    Clergy, 

(c)  2  Hale,  335.     Hawk.  b.  2.  H.  3. 

c.  30.   s.  26.     M'illianis,   .1.  Fc-  (//,)  2  Hale,  335.    Hawk.  b.  2. 
lonv.V.  C.33.  S.23.    Fost.  353.    Burn,  J. 

(ff)  11  Co.  37.    2  Hale,  335.  (J.  Clergy,  II.  3. 
Fost.  355,      4  Bla.   Com.   373.  (/;  Fosl.  358.    Com.  Dig.  Jus- 
Burn,  J.  Clergy,  II.  3.  ticcs,  Y.  2. 

(c)  11  Co.  20  to  30".      8  a  v.  40. 
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peremptorily,  or  refusing  to  answer.     Those  cases  were,  therefore,       For  what 

•        «      1      1      •  1  TT  ^  111  II  CRIMES    IT    MAY 

included   ni    the    25  rlen.  8.   c.  3,    and    both    acts  were,   by  the      he  claimed, 
32  Hen.  8.    c.  3,    made  perpetual.     These  provisions  were,   in 
effect,  repealed  by  the  1  Edw.  6.  c.  12,  which  restored  clergy  in 
all  cases,  except  those  therein  mentioned,  in  which  it  was  grant- 
able  before  the  beginning  of  the  reign  of  Henry  the  Eighth  ;  but, 
according  to  some  opinions,  were  revived  by  the  5  Si  6  Edw.  6  (a). 
It   is,   however,  strongly  contended,   that   no   such  revival  ever 
really  was  in  contemplation  ;  and  that  the  true  ground  on  which 
clergy  is  denied  to  persons  convicted  of  this  crime  is,  that  it  is 
included  in  the  terms  "  wilful  murder,"  as  excluded  from  clergy 
by  the  1  Edw.  6. ;   and   of  which  indeed  it  is  only  an  atrocious 
species  {b).     At  all  events,  it  seems  that  the  only  mode  by  which 
clergymen  can   be  excluded   from    this  benefit,  in  case  of  petit 
treason,  is  by  including  it  in  the  terms  "  svilful  murder ;"  for  the 
privileges  of  persons  actually  in   orders   are  excepted  in  all  the 
statutes   of  Henry  the   Eighth,    and   are  only  set   aside    in   the 
1  Edw.  6,  to  which  we  have    already  alluded  (c).     It   is   certain, 
however,    that   accessaries  were    not   ousted   of  clergy  by  any  of 
these  conflicting  statutes.     But,  by  the  4  &  5  Ph.  &  M.  c.  4,  the 
accessaries  before  the  fact,   in  this   and  many  other  felonies  pre- 
viously excluded  from  clergy,  were  placed   on  the  same   footing 
with  principals.     And  all  the  difficulties  that  arose  from  the  prin- 
ciple which  we  have  already  stated,  that  where  the  statutes  only 
spoke  of  conviction,  they  did  not  oust  those  of  clergy  who  stood      [     678     ] 
mute,  challenged  more  than  the  number  allowed  them,  or  refused 
to  answer,  were  obviated  by  the  3  &  4  W.  &  M.  c.  9,  which,  in 
all  cases,  makes  those  circumstances,  in  this  respect,  equivalent  to 
a  conviction. 

Murder,  with  malice  prepense,  is  also  excluded  from  clergy  by 

the  statutes  of  Henry  the  Eighth  (d)  ;  and,  whether  those  statutes 

were  revived,  or  entirely  repealed,  it  is   specifically  named  in  the 

1  Edw.  6.  c.  12,  and  has   ever  since   been  the  object  of  capital 

sentence.     In  this  case  also,  accessaries  before  the  fact  are  de- 


(a)  11  Co.  29.  tices,  Y.4. 

(0)  I  Hale,    340.     Fost.  330.  (rf)  23  Hen.  8.  c.l.  25  Hen.  8. 

Hawk.  b.  2.  c.  33.  s.  52.  c.  3.     2  Hale,  374. 
(c)  Fost.  330.   Com.  Dig.  Jus- 
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For  what       prived  of  clergy  by  the  statutes   of  Philip  and  Mary.     And  the 
BE  cLAiMBD.      ^  J^^'  ^'  ^'  ^>  Hiakcs  It  ftlony,  without  benetit  of  clergy,  to  stab 
another  having  no  weapon  previously  drawn,   but  does  not  extend 
to  abettors. 

The  principal  offender  attainted  or  convicted  of  breaking  any 
house  by  day  or  by  night,  any  person  being  therein,  and  thereby 
put  in  fear,  was  deprived  of  the  benefit  of  clergy  by  1  Edw.  6. 
c.  12.  s.  10,  in  all  cases,  except  the  challenging  peremptorily 
more  than  twenty,  which  casus  omissus  is  provided  for  in  diis,  as 
in  other  cases,  by  the  act  of  William  and  Mary  (a).  And  a  noc- 
turnal breaking  into  a  booth  or  tent,  in  a  fair  or  market,  any 
person  being  therein,  though  not  put  in  fear,  was  reduced  to  the 
same  condition  (b).  And,  at  length,  every  description  of  burglary, 
whether  any  one  were  within  the  house  or  not,  was  made  liable 
to  the  same  penalties  (c) ;  and  accessaries  before  the  fact  were 
deprived  of  the  benefit  which  had  before  been  taken  away  from 
the  principal  (f/).  But  by  4  Geo.  4.  c.  46.  s.  2,  the  ofi'ence  of 
breaking  into  any  place  to  destroy  woollen,  silk,  linen,  or  cotton 
goods,  &c.  in  the  loom  or  frame- work,  &c.  is  clergyable. 

Arson,  or  the  wilful  burning  of  the  house  of  another,  is  not  one 
of  the  crimes  ousted  of  clergy  by  the  I  Edw.  6.;  and,  therefore, 
it  has  been  contended  that  this  can  only  be  done  by  virtue  of  the 
statutes  of  Henry  the  Eighth,  which  we  have  regarded  as  effec- 
[  679  ]  tually  repealed  {e).  The  statute  of  PhiHp  and  Mary  {f),  how- 
ever, expressly  takes  away  this  benefit  from  accessaries  before  the 
fact ;  and  on  this  provision  some  very  able  authorities  rest  the 
ground,  by  which  it  was  supposed  to  be  taken  away  from  prin- 
cipals (g).  To  this  conclusion  Mr.  Justice  Foster  comes,  after  a 
long  and  learned  discussion  of  the  principles  and  meaning  of  the 
statutes.  But  this  position  appears  to  be  decidedly  at  variance 
with  the  doctrine  laid  down,  that  all  statutes  ousting  clergy  must 


(a)  3  &  4  W.  &  M.  c.  9.  s.  2.  521.     See  post,  vol.  ill. 

2  East,  P.  C.  523.  (c)  1 1  Co.  30. 

(6)  5  &  G  Edw.  6.  c.  9.  (/)  4  &  5  P.  &  M.  c.  4. 

(c)  18  Eliz.   c.  7.  {(j)  Post.  333,  4,  5.     2  Hale, 

(fi)  3*4Vy.&M.  C.9.  2East,  347.     Com.  Dig.  Justices,  Y.  5. 
P.  C.  523,     Russ.  c*t  Ry.  C.  C. 
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be  taken  strictly,  so  that  the  exclusion  of  one  party  shall  not  affect      For  what 
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another,  even  were  he  more  deeply  guilty  (a),  rerhaps  it  may  be  claimed. 
be  put  upon  another  ground  than  those  stated  by  the  learned 
judge,  viz.  that  this  crime  was  not  clergyable  at  common  law, 
because  it  was  regarded  as  an  act  of  open  hostility,  and  as  par- 
taking of  the  nature  of  treason  (h).  But  all  doubts  upon  this 
point  have  been  removed  by  a  modern  statute  (c). 

Robbery,  or  the  forcible  taking  of  property  from  the  person, 
by  putting  in  fear,  was,  when  committed  in  or  near  an  highway, 
excluded  from  clergy  by  the  1  Edw.  6.  c.  12.  s.  10,  except  when 
the  culprit  challenged  more  than  twenty  of  the  jurymen.  The 
cases  which  were  thus  left  unaffected,  the  3  &.  4  W.  &,  M.  c.  9. 
brought  under  the  same  penalty;  for,  by  that  statute,  robbery  is 
to  be  punished  with  death,  wherever  committed,  and  in  whatever 
way  the  offender  is  substantially  convicted  {d).  In  order  to  oust 
him  of  clergy,  there  must  be  an  actual  taking,  the  party  injured 
must  be  put  in  fear,  and  the  theft  must  be  committed  in  his  pre- 
sence (e).  Where  these  are  combined,  accessaries  before  the  fact,  [  680  ] 
as  well  as  principals,  are,  in  all  cases,  excluded  from  clergy  {/). 

Robbery,  by  breaking  into  a  dwelling-house,  any  person  being 
therein,  and  put  in  fear,  is  excluded  from  clergy  by  the  1  Edw.  6. 
c.  22.  s.  10.  By  the  4  &,  5  Ph.  &,  M.  c.  4,  accessaries  before  the 
fact  to  such  a  breaking,  accompanied  with  larceny,  are  also  ex- 
cluded. Under  this  act,  however,  there  was  still  a  necessity,  not 
only  for  some  one  to  be  in  the  house,  but  to  be  put  in  fear.  But 
the  o  8c  G  Edw.  6.  c.  9,  excludes  from  clergy  the  person  who  robs 
in  a  house,  booth,  or  tent,  the  inhabitant  or  any  part  of  his 
family  being  there,  whether  they  are  waking  or  sleeping.  And 
the  39  Eliz.  c.  15,  makes  it  felony,  without  benefit  of  clergy,  to 
take  property  to  the  value  of  5s.  in   any  dwelling-house,  although 


(a)  Ante,  260.  GIG.  678,  n.  (d).     Iluss.  &  Rv.  C.  C. 

(6)  Ante,  675,6.   4  Bla.  Com.  9,10. 

374.     2  Hale,  333.  (e)    1   Hale,   532,   3.     4  Bla. 

(c)  9  Geo.  1.  c.  22.      2  East,  Com.   243.     See    post,    vol.  iii. 

P.  C.   1017.    1031.    1032.     See  806. 

post,  vol.  iii.    1123,  for  further  {  f)  4&5Ph.&M.  c.4.    3  t*t 

as   to  Arson.  4W.  &  M.  c.  9.    s.  1.     1  Hale, 

id)  2  East,  P.  C.  785.     Ante,  537.     See  post,  vol.  iii.  941  «. 
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be  claimed. 


no  person  is  within  at  the  time  the  felony  is  committed.  And  the 
9  &  ^0  W.  &.  M.  c.  9.  s.  ],  takes  clergy  frojn  any  person  taking 
goods  in  a  dwelling-house,  where  any  one  is  at  the  time,  of  what- 
ever value  ;  and  if  no  one  is  there  at  the  time,  then  if  the  pro- 
perty amounts  to  the  value  of  5s.  as  well  from  accessaries  before 
the  fact,  as  from  those  actually  engaged  in  the  felony. 


[     681 


Grand  larceny  is  also,  in  several  instances  of  peculiar  aggrava- 
tion, excluded  from  clergy.  Thus,  stealing  privately  from  the 
person,  without  the  knowledge  of  the  party  on  whom  the  theft  is 
committed,  was,  by  the  8  Eliz.  c.  4,  rendered  thus  highly  penal. 
But  this  statute  makes  no  mention  of  accessaries  either  before  or 
after  the  fact,  and  they  might  therefore  be  admitted  to  tlie  benefit 
of  the  statute  (a).  Nor  could  any  principals  in  the  first  degree, 
upon  such  an  occasion,  be  ousted  of  the  privilege,  for  the  hand 
that  stole  was  alone  to  be  affected  by  this  provision  (6).  Several 
3  decisions  have  very  nicely  marked  out  the  situations  to  which  the 
act  applies  (t);  but  it  is  unnecessary  to  state  them,  as  it  has  been 
holden  to  be  repealed  by  the  48  Geo.  3.  c.  129,  which  provides 
for  the  crime  a  lighter  and  more  suitable  penalty  (d). 


Horse-stealing  is  one  of  the  crimes  excluded  from  clergy  by 
the  1  Edw.  6.  as  to  principals;  and  by  the  31  E!iz.  c.  12.  s.  5, 
all  accessaries  both  before  and  after  the  fact,  are  placed  in  the 
same  condition.  But  this  last  provision  has  been  holden  to  ex- 
tend only  to  those  who  were  regarded  as  accessaries  at  the  time 
the  act  was  framed,  and  not  to  those  who  have  been  subsequently 
declared  thus  to  be  partakers  in  the  guilt ;  so  that  though  persons 
knowingly  receiving  stolen  property  have  been  made  accessaries, 
yet  this  has  no  antecedent  reference,  and  a  party  receiving  a  stolen 
horse  is  not  ousted  of  clergy  (e).  Stealing  sheep,  or  other  cattle, 
has  also  been  made  felony,  without  benefit  of  clergy  if);  which 
term,  "  other  cattle,"  has  been  subsequently  explained,  as  intend- 
ing bulls,  cows,  oxen,  steers,  bullocks,  heifers,  calves  and  lambs, 


(a)  1  Leach,  B.  1  Hale,  5-29. 
Tost.  350.  Hawk.  b.  2.  c.  3:3. 
s.  69.    Com.  Dig.  Justices,  Y.  9. 

(6)  1  Leach,  8. 

(c)    1   Leach,   240.   241.  443. 


495.     2  Leach,  788. 

(t/)  1  Leach,  444,  n.  a. 

(c)  Fost.  372,  3.     Com.   Dig. 
Y.  11.     See  post,  vol.  iii.  934  a. 

(/■)  14  Geo.  2.  c.  G. 
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and  no  other  animals  (a).     Aiders  and  assisters  are  also  specifi-      For  what 
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caliy  named  in  these  provisions.  be  claimed. 

Stealing  cloth  from  the  tenter  in  the  night  time,  and  embezzling 
naval  stores  to  the  value  of  20s.,  were  placed  beyond  the  benefit 
of  clergy  in  the    reign    of  Charles   the  Second  (6).     But   by  the 
4  Geo.  4.    c.  53,   the  benefit    of  clergy  is  restored  (c).     Taking 
away  manufactures   from    bleaching-grotinds,  was  visited  with   a 
similar    penalty,  both   as   to   agents    and    procurers  (d) ;    but,  by 
51  Geo.  3.    c.  41.    s.  2,  clergy  is    restored  (e).     The    same   pro- 
vision was  soon  applied  to  stealing  to  the  value  of  more  than  40s. 
upon  any  navigable  river  (/) ;  but,  by  4  Geo.  4.  c  53,  clergy  is 
restored  (g).     And  stealing  from  vessels  in  distress,  and  plunder- 
ing them  when  wrecked,  were,  from   the  cruelty  they  exhibited, 
and  the  frequency  with  which  they  were  practised  on  the  coast,      [     682     ] 
excluded  from  all  clergyable  benefits  (//).     Stealing   letters  from 
the  mail,  or  any  carriage  employed  by  the  post-office  or  out  of  the 
post-office,  &c,  is  felony  without  benefit  of  clergy  {i). 

By  the  10  8c  11  W.  3.  c  23,  any  person  who,  in  any  shop, 
warehouse,  coach-house,  or  stable,  privately  steals  goods,  wares,  or 
merchandizes,  to  the  value  of  40s.  was  excluded  from  the  benefit 
of  clergy.  But,  by  4  Geo.  4.  c.  53,  the  benefit  of  clergy  is 
restored  {k). 

Commerce  being  thus  protected,  a  law  almost  equally  severe 
was  enacted,  to  preserve  the  habitation  from  the  depredations  of 
the  desperate.  By  the  12  Ann.  c.  9,  stealing  to  the  value  of  40s. 
in  a  dwelling-house  or  out-house  adjoining,  though  without  eidier 
breaking  or  concealment,  and  whether  any  person  be  within  or 
not,  is   felony,   without  clergy,  in   all    the  agents    and    assisters. 


(rt)    15  Geo.  2.    0.  24.      See  (A)  12  Ann.   st.  2.   c.l8.     26 

post,  vol.  ill.  93-3.  Geo.  2.    c.   19.      Post,   vol.  ill. 

(6)  22  Car.  2.  c.  5.  s.  3.     39  &  93(>. 
40  Geo.  3.  c.  89.  {i)  7  Geo.  3.  c.  50.    52  Geo.  3. 

(c)  See  post,  vol.  iii.  93G  a.  c.  143.  Post,  vol.  ill.  {)3o,  935  a. 

{d)  18  Geo.  2.  c.  27.  {k)  See  post,  vol.  iii.  9-11.   The 

(e)   See  post,  vol.  iii.  93G  a.  act  repeals  1  Geo.  4.   c.  117,  as 

(/)  24  Geo.  2.  c.  45.  to  clergy. 

{(/)  See  post,  vol.  iii.  939. 
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For  what       From  this  provision,  however,  apprentices  under  the  age  of  fifteen 
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CLAIMED,      years,  who  rob  tlieir  masters,  are  expressly  excepted. 


Sacrilege  was  one  of  those  crimes  which,  at  common  law,  were 
not  admitted  to  clergy,  at  least  it  was  in  the  discretion  of  the 
ordinary  to  refuse  it  to  the  party  convicted  (a).  At  all  events,  it 
was  precluded  from  this  advantage  by  1  Edw.  6.  c.  12.  s.  10,  in 
all  cases  except  challenging  more  than  twenty,  which  was  sup- 
plied by  the  statute  of  William  and  Mary  (b).  But  it  does  not 
seem  that  the  accessaries  to  this  crime  are  excluded  from  clergy, 
except  the  offence  amount  to  burglary,  or  the  rule  of  common 
law  be  still  regarded  as  prevailing. 

Rapes  (c),    and  unnatural  offences  (d),   are  severally  excluded 
/  from  clergy.     The  benefit  of  clergy  is  restored  in  cases  of  for- 

cible marriages  (e). 

The  increase  of  the  national  debt  and  the  national  commerce, 
and  the  consequent  multiplication  of  all  paper  securities,  by  which 
greater  temptations  are  held  out  to  the  commission  of  forgery, 
have  induced  the  legislature  to  declare  this  crime,  felony  without 
benefit  of  clergy,  by  a  variety  of  statutes  (f). 

[     685     ]  Besides  these  offences,  there  are  many  others  which  have  been 

created  by  statute,  and  at  the  same  time  ousted  of  clergy.  To 
enumerate  all  these,  with  tie  constructions  that  have  been  put 
upon  them,  would  be  entering  too  minutely  into  the  law  of  crimes 
and  punishments  itself,  for  our  present  design  (g).  We  will, 
therefore,  only  observe,  in  general,  that  where  clergy  is  taken  away 
from  the  off'ence  itself,  as  in  case  of  murder,  robbery,  burglary, 
rape,  and  unnatural  offences,  a  principal  in  the  second  degree 
being  present,  aiding  and  abetting,  is   also  excluded ;  but  where 

(o)  2  Hale,  333.    Hawk.  b.  2.  gery  in  general,  and   the  cases 

c.  33.  s.  77.  in  which  the   benefit   of   clergy 

(6)  3  <^'  4  W.  Sz  M.  c.  9.  is  taken  away,  see  post,  vol.  iii. 

(c)  IfiEliz.  c.  7.  1023  to  1035. 

{(l)  25  Hen.  ».   c.  6.     5  Eliz.  {g)  See   Cro.  C.  C.   8th  edit. 

c.  17.  538  to  550,  alphabetical  Table 

(e)  lGeo.4.  c.  115,  repealing  of   Felonies,    with    and  without 

3?)  Eliz.  c.  9.  Clergy.      Russell,    on    Crimes, 

(/")  ^As  to  the  subject  of  for-  tit.  Beucfit  of  Clergy. 
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the  person  committing  the  crime  is  specifically  named,  as  in  the      For  what 

'^  °  •        I       I     J    /  CRIMES    IT    MAY 

case  of  stabbing,  aiders  and  abettors  are  not  mcluded  {a).  he  claimed. 


'o> 


As  the  marine  law  did  not  allow  of  clergy  in  any  case,  under 
the  28th  Hen.  8.  c.  15,  the  practice  of  the  admiralty  courts  lean- 
ing to  mercy  rather  than  extreme  rigour,  was,  till  very  lately,  to 
direct  the  entire  acquittal  and  discharge  of  an  offender  convicted 
before  them,  of  an  offence  which,  if  it  had  been  committed  on 
shore,  would  have  been  clergyable  (/;).  So  that  if  a  defendant 
were  indicted  of  murder,  and  on  the  trial  it  appeared  lo  be  only 
manslaughter,  he  was  altogether  acquitted  (c).  But  now,  by  the 
39  Geo.  3.  c.  37,  all  marine  felonies  are  to  be  tried  and  adjudged  [  686  ] 
by  the  same  rules  as  if  they  had  occurred  on  shore  ;  and  it  any 
person  be  indicted  for  murder,  he  may  be  convicted  of  man- 
slaughter, admitted  to  clergy  in  like  manner,  and  be  sentenced  to 
the  same  punishment,  as  in  any  court  of  ordinary  criminal  juris- 
diction. 

By  the  ancient  common   law,  when  the  mode  of  allowing  the  At  what  time 

,,.,,.,  clersv  may  lie 

benefit  of  clergy  was  by  the  ordmary  demandmg  the  party  accused  applied  tor. 

to  be  delivered  over  to  the  spiritual  authorities,  this  was  frequently 
done  soon  after  the  arrest,  or  before  any  plea  to  the  indictment  ((/). 
But  after  the  statute  of  Westminster  the  First,  c.  2,  it  became 
the  practice  to  hold  an  inquisition  respecting  the  right  of  the 
prisoner  to  clergy,  and  his  guilt  or  innocence,  before  the  demand 
was  complied  with  (e).  At  length  it  was  considered,  that  it 
would  be  more  beneticial  to  the  prisoner  not  to  allow  clergy 
until  after  his  conviction,  by  which  means  he  obtained  the  benefit 
of  a  trial,  and  the  chance  of  an  entire  acquittal  (J).  -And  it  is 
now,  therefore,  the  constant  practice  to  allow  it  after  verdict,  and 
before  the  delivery  of  the  sentence  (g).  But  if,  through  any  mis- 
take, judgment   of  death  were  pronounced,    it  would   be  allowed 


(a)  1  Hale,  529.  537.    2  Hale,  Burn,  J.   Clergy,   11.   4.     Wil- 

359.     Fost.  350,  7,  8,  id.    i*re-  liams,  J.  Fclouv,  V. 

face,V.  4BIa.Coni.373.    Ante,  (e)  2  Inst.  1U4.     2  Hale,  378. 

2G0.  G79.  (/)  2  inst.  1G4.     2  Hule,  239. 

(6)  Fost.  208,  9.     Moor,  740.  Burn,  J.  Clergy,   H.   4.     W'A- 

4  Bla.  Com.  374,  5.  liams,  .1.  Fdouy,  V. 

(c)  Fost.  288,  9.  ([/)   id.  ihid. 

{if)  2  Inst.  164.     2  1 1  ale,  277. 

U  U  2 
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At  what  time  after  attainder,  and   even   at    the  very  scaffold  (a).     And   if  the 

PRAVEI)    FOR.  a-       J  1  •  ,  •        •  1  ,11  1         /■ 

oitender  stand  obstinately  mute,  it  is  also  to  be  allowed  after 
sentence,  anciently  of  penance,  and  now  of  death,  at  the  discre- 
tion of  the  judges  (h).  And  if  a  prisoner  does  not  pray  his 
clergy  in  a  clergyable  felony,  and  sentence  of  death  is  passed  upon 
him,  he  may  be  brought  up  at  a  subsequent  assizes,  and  have  his 
clergy  {c). 

How  benefit  of         The  usual  form   of  granting  the  benefit  of  clergy  is,  for  the 

cleigv  is  to  be         ,  ,       •     t 

prayed,  and  pro-  Clerk    to  ask    the  prisoner  what  he  has  to  say  why  judgment  of 

cecdings  thereon.  ^^^^^^  should  not  be  pronounced  upon  him,  and  then  to  desire 
[  687  ]  him  to  fall  on  his  knees,  and  pray  the  benefit  of  the  statute  ; 
which  he  does,  and  the  court  grants  it  to  him  without  delay  (d). 
This  form  seems  to  arise  from  the  terms  of  the  5  Ann.  c.  6, 
which  abolished  the  necessity  of  reading,  and  allowed  clergy  to  all 
who  should  pray  the  benefit  of  that  act.  But  it  cannt)t  be 
doubted,  that  if  the  prisoner  should  obstinately  refuse  to  pray  it, 
the  court  would  ex  debilo  justitioe  allow  it  (e).  When  a  peer 
prays  his  clergy,  so  as  to  be  discharged  without  any  further 
punishment,  to  which  we  have  seen  he  is  entitled,  he  specifically 
avers  that  he  is  a  peer  of  the  kingdom,  having  a  place  and  voice 
in  parliament,  and  prays  the  benefit  of  the  1  Edw.  6.  c.  12  (f), 
which  is  granted  him,  and  he  is  at  the  same  time  commonly 
reminded  that  he  cannot  have  it  upon  a  second  conviction  (g). 
The  judgment  entered  on  this  occasion  is,  "  and  therefore  it  is 
considered  that  he  be  set  at  liberty,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided"  (/?).  Before  the 
6  Geo.  4.  c.  25.  s.  3,  when  it  was  prayed  by  a  clerk  in  holy 
orders,  that  fact  was  alleged,  as  entitling  him  to  an  immediate 
discharge ;  and  an  entry  to  that  effect  was  made  on  the  record  {i). 


(a)  2  Dyer,  205,  a.    Com.  Dig.  guinent,  2  Leach,  1 108,  contra  ; 
Justices,  Y.  10.  and  in  cases   of  felonv  it  must 

(b)  2  tlale,  239.  be  prayed,  3  M.  &-  8.  541),  50. 
(r)  1  Ry.  <1  Mo.  C.  C.  21.  (  f)'5  irlarg.  St.  IBO.    2  Hale, 

(d)  4  Bla.  Com.  370,  n.  2.  396. 

(e)  2   Hale,    321.   37«.    881.  (r/)  5  Harg.  St.  Tr.  180. 
Com.Dig.  Justices,  Y.IG.  Burn,  (/i)  2  Hale,  39(i.     See   form, 
J.  Clergy,   n.  4      Williams,  J.  2  Hale,  296.     Post,  last  vol. 
Felony,  V.  ace.  Christian,  4  Bla.          (t)    See    form,    2   Hale,   396. 
Com.  370,  n.  2.     t'ounsei's  ar-  Post,  last  vol. 
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But  now  clerks  in  holy  orders  are,  by  the  recent  act,  placed  on    How  prayed. 
the  same  fooling  with  other  persons. 

On  the  benefit  of  clergy  being  demanded  by  a  common  person,  Counter  plea. 
who  can  only  once  receive  it,  the  crown  may  tile  a  counter  plea, 
stating  that  he  has  had  it  before,  in  order  to  bar  his  present 
claim  (rt).  So  when  a  party  is  indicted  in  one  county  for  stealing 
goods,  feloniously  taken  by  him  by  robbery  in  another  county,  if 
he  pray  clergy,  it  is  said  that  it  must  be  answered  by  counterplea 
of  the  robbery  {b).  In  this  plea,  the  former  indictment  need  not 
be  stated  with  verbal  precision  (c).  Nor  can  the  prisoner  take  [  688  J 
advantage  of  any  deftct  in  the  proceedings,  on  which  he  has  been 
previously  convicted  (J).  But  the  court  will  allow  him  until  the 
ensuing  session,  to  frame  his  replication,  if  they  think  proper  (e). 
In  this  he  may  reply  nul  tiel  record,  and  deny  that  he  is  the  person 
named  in  the  plea  of  the  prosecutor  (/).  Upon  this  issue  will 
be  joined,  and  a  jury  returned  instanler  to  try  it,  any  of  whom  the 
prisoner  may  challenge  (g).  The  jxiry  are  then  to  be  sworn  to  try 
the  question  of  identity  in  issue  (h).  Of  the  former  allowance 
of  clergy,  the  certiiJcale  of  the  clerk  of  the  crown  or  of  the  peace 
will  be  sufficient  evidence  (f).  And  if  the  jury  find  against  the 
defendant,  sentence  of  death  must  be  pronounced  against  him, 
and  ihe  entry  upun  the  record  will  be,  "  And  because  by  the  in- 
spection of  the  record  before  our  lord  the  king  sent  hither,  it 
appears  that  I.  S.  was  before  indicted,  for  that  he,  &c.  (setting 
forth  the  eifect  of  the  proceedings,)  and  that  he  is  the  same 
person,  therefore  it  is  considered  that  he  be  not  allowed  the 
privilege  of  clergy,  but  be  hanged  by  the  neck  until  he  shall 
be  dead"  (/c). 

But  where  no  counterplea  is  filed,   clergy  is  allowed  of  course. 


(a)  See  a  Geo.  4.  c.  25.  s.  4.  (</)  1  Leach,  404. 

See    form,    1  Lcacli,  402,  3,  4.  (h)  See  form  of  Oath,  1  Leach, 

Cro.C.A.  124.     Cro.C.C.387.  404.     Post,  last  vol. 

Post,  last  vol.     Stark.  722.  (0  3  W.  .^' M.  c.  9.  s.  7.     See 

(6)  2  East,  P.  C.  777.  form  of  Certificate,  Stark.  724. 

(c)  1  Leach,  405.  Post,  last  vol. 

id)  1  Leach,  401.  (k)  2  Hale,   SOG.     Sec  form, 

(e)  1  Leach,  477.  2  Hale,  306.     Post,  last  vol. 

(/)  1  Leach,  404. 
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Counter  plea,  sentence  for  the  inferior  punishment  is  passed,  and  an  entry  is 
made  on  the  roll  of  the  whole  of  the  proceedings  (a).  After  this 
the  clerk  of  the  crown,  of  the  peace,  or  of  assize,  is  bound,  at 
the  request  of  the  prosecutor,  or  any  person  on  his  majesty's 
behalf,  to  certify  a  transcript,  briefly  setting  forth  the  tenor  of  the 
indictment,  the  conviction,  and  the  allowance  of  clergy  ;  which, 
we  have  i«een,  will  be  evidence  against  the  prisoner,  if  ever  he 
should  again  demand  it  {b). 

[     C89     ]  VVe  have  already  considered,  in  some  degree,   the  piniishments 

Couseqiiences  of  v\hich  may  be  inflicted   upon   a  defendant   on  being  allowed  the 

the  allowance  of  .         -^  ^  .  .        ° . 

clergy.  benefit  of  clergy  ;  and   the   more  minute   consideration   of  them 

will  be  more  properly  included  in  a  general  view  of  the  punish- 
ments which  our  law  has  prescribed  for  the  guilty.  'I  hese  are 
rather  the  concomitants  and  conditions,  than  the  consequences  of 
clergy.  Its  principal  effect  on  the  felon  relates  to  his  restoration 
to  credit  as  a  man,  and  competence  as  a  witness.  This  benefit, 
however,  does  not  prevent  the  loss  of  his  goods,  which  are  for- 
feited to  the  crown,  and  being  once  vested  in  the  king,  cannot  be 
restored  to  the  ofl'ender  (t).  Nor  is  he,  at  all,  regarded  as  re- 
stored to  his  rights,  until  he  has  actually  suffered  all  the  penalties 
to  which  he  is  liable,  and  which,  as  burning  in  the  hand  was  for- 
merly, are  conditions  precedent  to  his  pardon  {d).  So  that  it  is 
not  a  sufticient  answer  to  an  objection  to  his  competency  as  a  wit- 
ness, to  produce  the  record  by  which  it  appears  he  was  admitted 
to  his  clergy,  but  it  must  be  shown  that  he  has  suffered  the  pu- 
nishment introduced,  instead  of  burning  in  the  hand,  or  the  ante- 
cedent process  of  purgation  (e).  From  this  observation  peers  are, 
of  course,  excepted,  as  they  are  entitled  to  their  discharge  without 
any  further  infliction  {J  )',  though  they,  like  the  laity,  forfeit  their 
goods  to  the  king  on  their  conviction  (g).     And  the  king  can,  in 


(VO    See   form,    2   ilaie,  3i)5,  (r/)  3  P.Wms.487. 490.  4  Bla. 

4  l>ht.  Com.  App.  XIV.     Post,  Com.  374. 

last  vol.  (e)  6  Harg.  St.  Tr.  172.     3  P. 

(6)  3  W.  «&  M.  c.  9.  s.  7.     See  Wms.  487.  490. 

form.   Stark.    724.      Post,    last  ( /)  2  Hale,  3»9.  390.     3  P. 

vol.  Wnis.  487.     4  JJla.  Com.   374. 

(c)  2  Hale,  388.     4  Bla.  Com.  Ante,  G70.  675. 

373.  (^)  Ante,  61o. 


OF    BENEFIT    OF    CLERGY.  68© 


any  other  case,  remit  the  sentence,  and  restore   the  oftenders  to   Consequences 
credit,  by  an  extension  of  his  royal  mercy  («).  allowance  of 


It  is,  ho\^ever,  sufficiently  clear,  that  the  admission  to  clergy, 
and  the  consequent  endurance  of  the  penalties  inflicted  by  law, 
conjpletely  restore  the  defendant  to  competency  as  a  witness,  and 
operate,  in  every  respect,  as  a  statute  pardon  (b).  This  has  arisen  [  690  ] 
from  a  liberal  construction  of  the  words  of  18  Eliz.  c.  7,  that 
upon  burning  in  the  hand  "  he  sliall  be  delivered;" — intending  not 
only  from  conHnement,  but  all  further  consequences  of  convic- 
tiou  (c).  He  is,  therefore,  restored  to  the  profits  of  his  lands, 
made  capable  of  acquiring  and  enjoying  persona!  estate,  and  is  to 
be  considered  as  having  expiated  his  crime,  by  the  penalties  with 
which  he  has  been  visited  (d).  But  he  is  not  protected  from 
punishment  for  felony  committed  before  (he  allowance  of  his 
clergy  (e).  But,  before  the  passing  of  this  act,  where  the  pri- 
soner was  convicted  of  manslaughter  in  February,  1819,  and  had 
his  clergy,  and  in  April  following  he  was  indicted  for  the  murder 
of  another  person,  but  again  found  guilty  of  manslaughter,  the 
stroke,  in  both  cases,  being  on  the  same  day,  and  at  the  same 
time,  it  was  held  that  the  former  allowance  of  clergy  protected 
him  against  any  punishment  on  the  second  verdict  {J').  He  is 
now  no  longer  a  felon.  And  if  any  one,  adverting  to  his  former 
conduct,  should  charge  him  with  being  so,  he  may  recover  satis- 
faction in  an  action  for  damages  (g).  It  has  been  held,  however, 
that  a  clergyman  convicted  of  manslaughter  at  common  law,  may 
be  libelled  against  in  the  spiritual  court,  in  order  to  a  deprivation, 
notwithstanding  the  allowance  of  clergy  {h) ;  and  an  attorney,  in 
the  same  situation,  may  be  struck  oft*  the  rolls  (/),  because,  in 
"both  of  these  cases,  the  conviction  renders  the  otTenders  unfit  to 
exercise  their  professions. 


(a)  5  Co.  no.     2  Hale,  389.  (e)  G  Geo.  4.  c.  25,  s.  4.     Seo 

3  F.  Wms.  488.  18  Eliz.  c.4.  s  14.    Id.  c.7.  s.  5. 

(6)  5  llarg.  St.  Tr.  172.    5  Co.  (/)  Russ.  &  liy.  C.  C.  388. 

110.    2  Hale,  389.    4  Bla.  Com.  (.7)   Hob.  67.  81.294.     Hawk. 

374.  b.  2.    c.  33.    s.  132.      Burn,  J, 

(c)  5  Ilarg.  St.  Tr.  172-  Clergy,  H.  5. 

(rf)  2  Haje,  389.     4  Bla.  Com.  (h)  Cro.  Jac.  438. 

374.  (t)  Tidd's  Prac.  5th  edit.  82, 
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Other  proceed- 
ings in  misde- 
meanors. 


[    691     ] 


This  privilege  of  benefit  of  clergy  iipplies,  of  course,  only  to 
cases  in  which  the  punishment  was  originally  capital,  and  not  to 
misdemeanors  (a).  We  must  now,  therefore,  return  to  inferior 
offences,  where  several  other  incidental  proceedings  may  become 
necessary,  before  the  pronouncing  of  the  judgment. 

After  a  conviction  of  a  parish  for  neglecting  to  repair  a  high- 
way, on  an  indictment  removed  into  the  King's  Bench  by  certio- 
rari, a  rule  may  be  obtained  by  the  prosecutor,  calling  on  the 
defendants  to  show  cause  why  a  specific  fine  should  not  be  im- 
posed on  tliem ;  and  the  defendants  may  enlarge  the  rule,  calling 
upon  the  trustees  of  the  roads  to  show  cause  v\hy  it  should  not 
be  apportioned  between  themselves  and  the  parishioners  (6).  And 
on  an  inspection  of  the  accounts  of  the  latter  appearing  to  be 
expedient,  the  court  will  enlarge  the  rule,  to  afford  an  opportu- 
nity for  that  purpose  (c).  But  this  application  of  the  defendants 
to  enlarge  the  rule^  must  be  founded  on  an  affidavit  that  the  road 
has  been  sufficiently  repaired  since  the  conviction,  and  is  likely 
so  to  continue  (d).  If  an  inferior  court  neglect  to  give  judgment, 
it  may  be  compelled  so  to  do  by  a  writ  of  mandamus  (e). 


Affidavits,  Sec.  When  the  defendant  has  been  convicted   of  a  misdemeanor  in 

lu  mi  iga  ion,  .  ^^^  King's  Bench,  the  prosecutor's  solicitor  gives  the  defendant's 
clerk  in  court,  and  solicitor,  notice  of  motion  for  the  judgment 
of  the  court  on  the  defendant  (J') ;  or  the  defendant's  solicitor 
may  give  the  like  notice  to  the  prosecutor,  who  may  on  grounds 
have  the  time  for  giving  judgment  enlarged  (g) ;  and  as  the  pro- 
secutor is  only  permitted  on  the  trial  to  produce  such  of  his 
evidence  as  is  sufficient  to  convict  the  defendant,  therefore,  upon 
this  motion,  affidavits  may  be  read  in  aggravation  of  the  of- 
fence {/i) :  and  on  the  defendant's  part  in  mitigation,  as  the  dcr 
fendant,  after  conviction,  may  by  affidavit  lessen  the  degree  of  his 
juilt  {i).     Each  party  must,  therefoie,  then   come  prepared  witU 


gi 


(a)  Ante,  G7o. 

(6)  2  East,  413.     1  IJla.  I^ep. 
295.  «02.    3  Smith's  Rep.  576. 
(c)  2  East,  414. 
(rf)  3  Smith's  Kep.  575. 
(«)  7  T.  11.  4(J7. 


(/)  See  Hand's  Prac.  13. 
(<y)  IJand's   Prac.    13.     Rep, 
tenip.  Havdw.  27»,  9. 
(A)   liaml's  Prac.  13. 
(/)  Hand's  Prac.  14. 
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affidavits,  disclosing  all  the  circumstances  of  the  case;  taking  care,      Affidavits, 

&c 
however,  not  to  attempt  to  dispute  the  propriety  of  the  verdict  {a),    uj  mitigation, 

The  defendant  is  usually  brought  up  on  a  particular  day  appointed  ^^' 

v^  the  term  for  giving  judgments,  when  the  court  may  hear  any 
matter  in  aggravation  or  extenuation  of  the  offence  (b).  When 
the  defendant  has  been  convicted  in  the  usual  way  by  verdict,  his  [  692  ] 
affidavits  in  mitigation  are  first  read,  then  the  prosecutor's  affi- 
davits in  aggravation,  and  then  the  defendant,  or  his  counsel,  is 
allov\ed  to  address  the  court,  in  order  to  lessen  the  apparent 
extent  of  his  criminality,  and  procure  a  milder  sentence  ;  and 
then  the  prosecutor's  counsel  are  heard  in  reply  (c).  ^^  hen,  on 
the  other  hand,  the  defendant  suffers  judgment  by  default,  the 
prosecutor's  affidavits  are  first  read,  then  tlie  defendant's  ;  after 
which  the  counsel  for  the  prosecution  is  heard,  and  then  the 
counsel  for  the  defendant  (d).  Where  there  are  no  affidavits,  the 
defendant's  couusel  begins,  and  then  the  prosecutor's  counsel  (e). 
Both  parlies  ought  to  have  their  affidavits  prepared  for  inspection 
in  the  first  instance  (y")  because  the  court  will  not,  in  general, 
receive  the  statement  of  one  party  first,  and  then  admit  the  other 
to  answer  it,  as  that  practice  would  be  a  perpetual  temptation  to 
perjury  (g).  But  where  the  matter  disclosed  by  the  affidavits  on 
eiliier  side  is  such,  as  the  other  party  coidd  not  be  supposed  to  be 
j)repared  to  answer,  the  court  will  allow  time  to  frame  a  reply  {h). 
On  this  occasion,  the  prosecutor  will  be  at  liberty,  in  his  affi- 
davits, to  bring  forward  any  acts  of  the  defendant,  as  the  publica- 
tion of  another  libel  on  the  same  prosecutor,  subsequent  to  his 
conviction,  by  way  of  aggravating  his  punishment,  even  though 
they  might  be  made   the   subject  of  a   distinct  prosecution  ;  but 


(a)  Hand's  Prac,  14.  Where 
a  defendant  was  convicted  of  a 
libel,  which,  on  the  face  of  it, 
j)urported  to  have  been  written 
in  consequence  of  his  having 
read  a  statement  of  facts  in  dif- 
ferent newspapers,  an  affidavit, 
that  he  did  read  such  state- 
ments in  such  newspapers,  may 
be  received  in  mitigation  of  pu- 
nishment; but  an  affidavit  that 
the  facts  contained  in  these 
statements  were  true,  is  not  ad- 


missible, 4B.  &  A.  314. 

(b)  3  T.  R.  4:52. 

(c)  2T.  R.  G83,  4.     Tidd,  8th 
edit.  513.     Hand's  Prac.  14,  15. 

(d)  2  T.  R.  684.     Tidd,  8th 
edit.  513.     Hand's  Prac.  15. 

(e)  Tidd,  8th  edit.  513.  Hand's 
Prac.  15. 

(/)  4  T.  R.  487. 
(g)  4  T.  R.  488. 
(A)  Id.  ib.  3  T.  R.  432.  Hand's 
Prac.  14. 
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Affidavits,  the  court  will  take  care  not  to  inflict  a  greater  punishment  than 
IN  MITIGATION  t^'^  principal  offence  itself  warrants  («).  An  affidavit  of  what 
third  persons  have  said,  who  might  have  sworn  themselves,  and 
that  they  refused  so  to  do,  cannot  be  admitted,  unless  it  appears 
[  693  ]  that  they  were  under  the  influence  or  controul  of  the  defendant  (6). 
It  seems,  however,  that  such  an  affidavit  may  be  received,  if  it  is 
sworn  that  the  original  witnesses  were  prevented  from  making 
affidavit,  by  the  interference  of  the  culprit  (c)  ;  and  any  matter, 
which  is  the  consequence  of  the  crime,  may  be  stated  in  aggra- 
vation ;  as  otherwise  every  prosecutor  would  be  compelled,  by 
stating  every  fact,  to  make  his  indictment  as  long  as  his  evi- 
dence (d).  On  the  part  of  the  defendant,  it  is  to  be  observed, 
that  if  one  of  several  be  acquitted,  his  affidavit  may  be  afterwards 
received  in  mitigation  of  the  guilt  of  his  associates  (e) ;  and, 
where  one  of  several  defendants  is  less  criminal  than  the  others, 
the  better  course  appears  for  him  to  file  separate  affidavits,  as  the 
court  may,  in  cases  where  the  punishment  is  discretionary,  give  a 
less  severe  sentence  against  him  than  his  fellows  (f). 

The  proceedings  of  this  day  being  closed,  the  court,  in  case  of 
misdemeanors,  usually  take  some  days  to  consider  the  punishment, 
which,  under  all  the  circumstances  of  the  case,  shall  be  awarded. 
Durin"  this  interval,  it  is  ordered  that  the  defendant  stand  com- 
milted,  unless  the  prosecutor  consent  to  his  remaining  out  on 
bail  ig).  If,  indeed,  any  objection  has  been  taken  to  the  proceed- 
ings, so  as  to  render  it  doubtful  whether  any  sentence  can  be 
passed  at  all,  he  may  be  suffered  to  depart  {h). 

It  is  in  this  stage  of  prosecutions  for  misdemeanors,  that  the 
defendant,  upon  the  recommendation  of  the  court,  to  avoid  the 
judgment,  often  consents  to  go  before  the  master;  that  is,  to 
refer  the  whole  of  the  matter  to  him,  and  comply  with  what  he 


(a)  3  T.  R.  432.    1  Stra.  140.          (d)  1  Stra.  139,  140. 
As  to  the  practice  of  adniitling          (c)  C  T.  K.  627, 
proof  of  other  words  in  an  ac-         (/)  2  Burr.  1027. 

tioDof  slander,  see  Peake's  Rep.  (g)  1  East,  159.  4  Burr.  2527. 

i25.  22.  l(;o.    1  Canipb.  48,  9.  2539.  2545.     Hand's  Prac.  15, 

(b)  2  East,  357.     G  T.  11.  291,  1«. 

295.  (/*)  11  Harg.  St.  Tr.  290. 

(c)  2  T.  R.  203,  in  notis. 
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shall  think  fit  to  direct  the  parties   to  do  (a).     When  that  is  the      Affidavits, 

case,   his  appoinlment  must  be  obtained   on  the  rule,  which  the  in  mitigation, 

clerk  of  the  rules  will  draw  up  on  the  occasion,  and  a  copy  served 

by  the  prosecutor's  solicitors,  on  the  defendant's  clerk  in  court,  or 

attorney ;    upon   this  the  solicitors  attend    the  appointment,  and 

deliver  the  master  the  briefs  and  affidavits,  which  may  have  been 

made  in  aggravation  or  excuse  ;  which  he  will  take  into  considera- 

tion,    together  with  any  other  affidavits   or    matters   the   parties' 

solicitors  may  think  proper  to  lay  before  him ;  after  which  he  will 

deliver  his  opinion  to  the  solicitors  on  the  matter,  and  with  that  it 

is  usual  for  the  defendant  to  comply,  as  otherwise  it  is  said,  the 

court  will  proceed  to  pass  their  sentence  on  him  (6).     In  these 

cases  the  master  frequently  directs  the  defendant  to  pay  the  costs, 

and  make  the  prosecutor  some  specific  compensation,  either  by 

apology  or  otherwise  (c) ;    and  when  he  directs  the  defendant  to 

pay  the  prosecutor's  costs,  the  prosecutor's  solicitor  makes  out  his 

bill,  and  procures  and  serves  the  master's  appointment  on  the  rule 

to  tax  them,  and  then  attends  him  with  the  bill,  when  the  master 

will  tax  the  costs,    and  the  defendant  commonly  pays   them  {d). 

If  the  defendant  does  not  comply  with  the  decision  of  the  master, 

an  attachment  may  be  issued,  upon  which  he  may  be  imprisoned, 

and  v\  ill  not,  as  we  have  seen,  be  entitled  to  his  discharge  as  an 

insolvent  debtor  (e). 


(a)    Hand's  Prac.  K.  B.    IG.  28.     Hand's  Prac.  16. 

2  M.&  S.  201.     13  East,  190.  (d)  Hand's  Prac.  Hi,  17. 

(6)  Hand's  Prac.  16.  (e)  4  Burr.  2142.     2  M.  &  S. 

(c)  13  East,  190.     2  M.  &  S.  201,  ace.     13  East,  190,  cont. 
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CHAPTER   XVI. 


OF  THE  JUDGMENT,  AND  ITS  INCIDENTS  (a). 

When  the  de-       W HEN    any  corporal    punishment   is    to    be    inflicted   on    the 
fendants  must  be 

in  court  at  the     defendant,  it  is  absolutely  necessary  that  he  should  be  personally 
time  judgment  is  ,     ^  ,  ,         •  ^  ■         ^i  »  //\ 

civeii  against       beiore    the    court  at    the  tune   or    pronouncing   tlie  setitence  {o). 

them.  ]3^^j.  ^yljce  a  pecuniary  penalty  only  can    be    awarded,  judgment 

may  be  given  in  his  absence,  if  a  clerk  in  court  will  undertake  for 
the  fine,  and  the  court  think  fit  to  dispense  with  his  attendance  (c). 
And  one  reason  of  this  distinction  is,  that  a  capias  pro  fine  niay 
be  issued,  to  take  him  in  case  he  refuse  to  pay  the  sum  'mposed 
on  him,  thougli  it  is  said  that  there  can  be  no  process  after  judg- 
ment to  bring  him  in,  in  order  to  set  him  in  the  pillory,  or  to 
visit  him  with  any  corporal  infliction  id).  But  the  chief  ground 
[  C96  ]  for  t^is  practice  is,  that  the  exan)ple  of  defendants,  who  have 
been  guilty  of  misdemeanors  of  a  gross  and  public  kind,  being 
brought  up  for  the  animadversion  of  the  court,  and  the  open 
denunciation  of  punishment,  may  tend  to  deter  others  from  the 
commission  of  similar  off'ences  (e).  And,  therefore,  where  the 
'  judgment  may  probably  be  of  a  corporal  nature,  or  the  offence  is 

of  a  gross  and  public  nature,  the  court,  who  may  in  all  cases  act 
in    tiiis  respect  according  to  their  discretion,  will  insist  on   the 


(6)  I  Ld.  Raym.  2G7.     1  Salk.  b.  2.   c.  48.    s.  17.      Com.  Dig. 

5G.  400.    Lett,  400.   Hawk.  b. 2.  Indictment,   N.      Williams,   J. 

c.  48.  s.  17.     Skin.  084.     Com.  Judgment. 

Dig.    Indictment,  N.     2  Hale,  (t/)  1  Salk.  56.  400.     1  Lord 
401.     VVilliaius,    J.    Judgment.  Raym.  267.     Com.  Dig.  Indict- 
In  case  of  misdemeanor  or  new  nient,  N.     Sed  qvccre. 
trial,  4  Rarn.  &  Cres.  029.  (e)  3  Rurr.  1786,  7. 

(c)    1    Salk.    o5,   6.      Hawk. 

(«)  As  to  the  judj^mcnt  in  crimhial  cases  in  general,  sec  2  Hale,  391  to  406. 
Hawk.  b.  'J.  V.  48,  per  totum.  4  Bla.  Com.  375  to  380.  Com.  Dig.  Indict- 
ment, N.  M  illiams,  J.  Judgment.  The  judgment  is  the  couvictiou,  4  M.  &  S. 
72,  3. 
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Jlppearance  of  thfe  offender,  even  though  a  clerk  assents  to  answer  When 

^^  ...  DEFENDANT 

for  the  fine  («).  And  where  he  is  committed  to  prison,  it  ought  must  f.e 
to  appear  upon  the  record,  that  he  was  present  at  the  time  of 
committal  (b).  So  when  judgment  has  been  once  pronounced  on 
a  traitor,  and  execution  awarded  against  him,  which  is  subse- 
quently countermanded,  so  that  he  is  not  put  to  death  at  the  lime 
specified,  and  part  of  the  ensuing  term  has  elapsed,  execution 
cannot  afterwards  be  awarded,  without  bringing  him  again  to  tiie 
bar  in  person  (c).  But  where  the  object  of  the  prosecution  is  to 
remove  a  nuisance,  or  repair  a  road,  to  which  the  fine  is  to  be 
applied,  and  is  often  in  the  nature  of  a  mere  trial  of  right,  the 
defendant  may  obtain  a  rule  to  show  cause,  why  his  personal 
appearance  should  not  be  dispensed  with,  on  his  agent's  engaging 
to  pay  such  fine  as  the  court  shall  think  proper  to  impose  (d). 
And  if  the  other  party  agree,  or,  on  argument,  the  judges  think 
the  request  reasonable,  they  will  make  the  rule  absolute,  and  give 
their  judgment  in  the  defendant's  absence. 

The  judges  who  are  to  pass  sentence,  ought  not  to  deliver  their 
opinions  before  the  case  comes  inunediately  before  them  ;  be- 
cause their  impartiality  will  by  that  means  be  affected,  and  they 
may  feel  an  anxiety  to  support  the  opinions  they  have  thus  per- 
niaturely  exposed  (e). 

It  seems  to  be  doubted  whether  justices  of  assize  or  nisi  prius      [     697     ] 

had  any  power,  at  common  law,  to  pass  sentence  upon  a  prisoner  ^^^^^'  *""  ^'''^* 
J  r  '  J         r  r  r  court,  may  pro- 

convicted  before  them  (/).     And  it  is  certain  that  they  had  no  nounce  thejiidg- 

,       .--      ,     merit, 
authority  to  do  so,  upon  an  mdictment  sent  down  irom  the  King  s 

Bench,  to  be  tried   by  writ  of  nisi  prius  ;  because   the  transcript 

only  was  sent,  their  commission  ceased  with  the  verdict,  and  their 

only  remaining  duty  was  to  return,  on  the  postea,  the  result  of  the 

proceedings  (g).     But  by  14  Hen.  6.  c.  1,  they  were  enabled  to 

do  so  in  all  cases  of  felony  (h)  and  treason  ;  though  they  are  still 


(a)  3  Burr.  1780,  7.  (g)   2  Hale,   403.      16  East, 

lb)  1  Ld.  Raym.  47,  8.  405.     11  East,  514. 

(c)  1  Ld.  Raym.  482,  3.  (li)  The  act  does  not  expressly 
(rf)  See  form,  3  Burr.   1786.      empower  justices  of  nisi  prius 

Post,  last  vol.  to  inquire  of  felouies,  though  a 

(e)  Fortes.  380.  practice    of    this    sort   prevails. 

(/)  2  Haic,  403.  See  4  M.  c^  S.  447. 
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Who  left  at  liberty  to  return  the  postea,  together  with  the  criminal,  into 

juuGMBNT.  ^'^^  court  above,  if  they  think  proper  (a).  Justices  of  oyer  and 
terminer,  gaol  delivery,  and  of  the  peace,  have  power  to  give 
judgment  by  virtue  of  their  respective  commissions.  But,  at 
common  law,  by  granting  a  new  commission,  all  the  proceedings 
taken  before  the  former  commissioners  expired,  and  therefore,  if 
from  any  cause  a  prisoner  had  been  convicted,  but  judgment 
delayed,  or  sentenced,  and  no  execution  awarded,  before  former 
commissioners,  no  judgment  could  be  given,  or  execulion  ordered 
by  their  successors  (/;).  And  there  was  some  reason  for  this 
restriction  ;  for  the  subsequent  judges  were  unacquainted  with  the 
circumstances  of  the  case,  as  developed  on  the  trial ;  and  might 
therefore,  unconsciously,  be  the  occasion  of  injustice.  Thus,  an 
instance  once  occurred  where  a  person  was  convicted  of  murder, 
on  very  unsatisfactory  evidence,  and  reprieved  by  the  judge  who 
tried  him,  but  afterwards  ordered  for  execution  by  another,  who 
went  the  same  circuit,  and  found  him  in  prison ;  in  consequence 
of  which  he  was  hanged,  with  every  possible  circumstance  of 
ignominy,  when  the  party  supposed  to  be  murdered  was  alive  (c). 
[  698  ]  But  the  rule  was  abolished  by  the  11  Hen.  6.  c.  6,  as  to  justices 
of  the  peace,  and  by  1  Edw.  ().  c.  7,  as  far  as  respected  the 
judges  of  gaol  delivery  and  oyer  and  terminer.  Sir  Matthew 
Hale,  however,  it  is  said,  made  it  a  rule  never  to  give  judgment, 
or  award  execution  on  any  one,  who  had  been  reprieved  by  any 
other  {(I) ;  and  in  this  respect  he  has  been,  in  general,  imitated  by 
those  who  have  succeeded  to  his  station.  The  court  of  a 
borough  quarter  sessions  have  authority  to  sentence  and  commit, 
in  execution  of  such  sentence,  to  the  house  of  correction  for  the 
county,  an  ofi'euder  convicted  at  the  borough  sessions  for  petit 
larceny  (e).  If  an  inferior  court  do  not  give  judgment,  a  man- 
damus may  be  issued  (J). 

The  King's  Bench  being  the  supreme  court  of  criminal  juris- 
diction, may  give  judgment  in  every  case,  whether  the  indictment 
was   originally  taken    there,    or   removed  by  certiorari    from   any 


(a)  2  Hale,  403,  4.  (d)  2  Hale,  406. 

(b)  2  Hale,  404,  5.  (f)  5  M.  ^e  S.  :iOO. 

(c)  4  11  arg.    St.   Trial,  204.  {/)  7  T.  11.  4G7. 
2  Hale,  400,  id.  n.  h. 
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inferior  tribunal  (a) ;  and,  therefore,  we  have  seen,  that  under  the  3^,°«„Mr„ 

'   '  MAY  PRONOUNCE 

Statute  13  Geo.  3.  c.  84.  s.  33,  this  court  may  apportion  the  fine       judgment. 
for  non-repair  of  a  road  between  the  parish  and  the  trustees  of  a 
turnpike,   though   the  indictment  were  originally  preferred  at  the 
assizes,  and  afterwards  removed  before  the  superior  tribunal  (/;). 
In  the  case  of  a  renioved  indictment,  the  prisoner,  if  tried  in  the 
country,  must  be  removed  by  habeas  corpus,  the  record  must  be 
filed,  and   the   prisoner   must  be   committed   to    the    marshal  (c). 
When  he  is  asked,  why  judgment  of  death  shall   not   be  passed 
upon  him,  as  we  have  seen  in  the  case  of  beneHt  of  clergy,  he 
may  plead  that  he  is  not  the  same  person,  and  allege  a  diversity 
of  name  (d).     Tf  the  attorney-general  confess  this  plea,  he  will 
be  entitled  to  an  immediate  discharge  (e).     The  former  may  take 
issue,  and  aver  that  the  defendant  is  known  as  well  by  one  name 
as  the  other,  on  which  a  jury  will  be  returned  instanter  to  try  the 
identity  in  issue  ( /).     And  if,  on  being  asked  wliether  he  has  any 
thing  to  say  why  judgment  should   not  be  passed   upon  him,  he 
stands  mute,  the  court  are   bound   to   make  inquiry,   by  inquest, 
before  sentence  is  pronounced  against  him,  whether  he  is  the  per- 
son convicted,  unless  he  has  been  the  whole  time  in  the  custody      [     699     ] 
of  the  court,  for  he  will  not  be  concluded  by  the  return  of  the 
sheriff  upon  a  cepi  or  habeas    corpus  (g).     And    the   same  ob- 
servations  apply,  when   he   is   brought  in    upon    process,    after 
outlawry  {h). 

When  an  issue,  in  case  of  misdemeanors,  is  sent  down  by  writ 
of  nisi  prius  to  be  tried,  the  King's  Bench  is  the  proper  court  to 
resort  to  for  the  judgment;  and  the  judge,  before  whom  the 
investigation  took  place,  is  considered  as  only  tlie  minister  of  the 
superior  tribunal,  and  cannot  pronounce  judgment  of  acquittal, 
or  against  the  defendant  («').     So  that  on  an   information  upon  the 


(a)  Cro.   Car.   175.     2  Hale,  (b)  2  East,  413. 

401.     2  East,  413.     And,  in  a  (c)  2  Hale,  401.     See4M.& 

late  case,   on   an   indictment  at  S.  442. 

the  quarter  sessions,  for  lighting  (d)  2  Hale,  401,  2. 

fires  on    the   coast,  contrary  to  (e)  2  Hale,  402. 

47Geo.3.  sess.2.  c.6(J,  removed,  (/')  Fost.  41, 

and  defendant  tried  and  convict-  (g)  2  Hale,  402. 

ed  before  a  judge  at  nisi  prius,  (h)  2  Hale,  402. 

the  court  of  King's  Bench  award-  (<)    II    East,  514.      10  East, 

ed  sentence,  4  M.  <S>:  S.  71.  40.'». 
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Who  1  Geo.  1.  c.  47,  for  persuading  soldiers  to  desert,  if  thus  tried  at 

MAY  PRONOUNCE      .  .  i      i  ,     r        i  .  •  i       1  L  .J 

JUDGMENT.  "^c  assizes,  and  the  defendant  be  convicted,  he  may  be  sentenced 
in  the  King's  Bench,  though  the  act  directs  the  discretionary 
punishment  to  be  ordered  by  the  court  in  which  he  is  found 
guilty ;  for,  by  construction  of  law,  all  the  proceedings  have, 
during  the  whole  time,  been  taken  in  the  court  of  superior  jmis- 
diction  {a).  The  sentence  is,  in  general,  to  be  given  by  the  senior 
judge  of  the  court ;  but,  in  case  of  high  treason,  by  the  Lord 
Chief  Justice  {b). 

Time  of  giving         The   sentence,  in   capital   cases,   is   usually  given    immediately 
judgment.  ....  ^  /->  •  i 

after   the   conviction ;    and    the   25  Geo.  2.    c.  37,   requires   the 

sentence  of  death  to  be  pronounced   in  open   court,  immediately 

after  the  conviction  for  murder  ;    but,   in   other   felonies,   by  the 

4  Geo.  4.  c.  48,  the  court  may  abstain  from  formally  pronouncing 

in  open  court  the  sentence  of  death,  and  may  simply  record  such 

sentence.     The  court  may  adjourn  to  another  day,  and  then  give 

judgment  (c).     But  in  indictments  for  not  repairing  bridges,  the 

court  are  reluctant  to  stay  the  judgment  {d).     A  man,  upon  whom 

sentence    of    death    has    passed,    ought    not,  while    under    that 

sentence,    to    be    brought   up    to    receive   judgment   for   another 

felony,  although  he  was  under  that  sentence  when  he  was    tried 

for  the  other  i^lony,  and  did  not  plead  his  prior  attainder  {e). 

How,  and  in  Before  judgment  is  pronounced  upon  the  defendant,  the  crier 

■what  nnuiner,  ,  i  •  in  c  ^ 

judgment  is  to       makes  proclamation,  commanding  "  all  manner  or  persons  to  keep 

"'^''"'  silence,  whilst  sentence  of  death  is  passed  upon  the  prisoner  at 

the  bar  (or  other  judgment  is  given  against  him),  upon  pain  of 

imprisonment"  {/).     But  it  is  not  necessary  that  this  form  should 

appear  on  the  record,  and  its  omission  will  not  be  material  (g). 

[     700     ]      It   is   now  indispensably  necessary,   even  in    clergyable   felonies, 

that  the  defendant  should  be  asked   by  the  clerk  if  he   has  any 

thing  to  say  why  judgment  of  death  should  not   be  pronounced 


(«)   IG  East,   404.      2   East,  {d)  2  Chit.  Rep.  215;  and  see 

413.  ante,  628. 

(i)   1  Burr.    G50.      1  Ycntr.  (c)  Kuss.  Sc  Ry.  C.  C.  2G8. 

254.  (  /■)  See  form,  Cro.  C.  C.  482. 

(c)  6  St.  Tr.  833.     See  forms  Dick.  Sess.  228.     Post,  last  vol. 

of    adjoiirnnient,    fresh    procla-  6  St.  Tr.  833. 

tion,  <!lc.  post,  last  vol.  (.y)  2  Ld.  Rayni.  14G9. 
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on  him  (a) ;  and  it  is  material  that  this  appear  upon  the  record  How 

^     '^  '  _  _       .  .  ...  JUUGIIKNT  IS   TO 

to  have  been  done;  and  its  omission,  after  judgment  m  high  trea-       be  given. 
son,  will  be  a  sufficient  ground  for  the  reversal  of  the  attainder  (h). 
On   this   occasion,  he   may  allege  any  ground  in  arrest  of  judg- 
ment ;  or  may  plead  a  pardon,  if  he  has  obtained  one,  for  it  will 
still  have  the  same  consequences  which   it  would  have  produced 
before   conviction,   the   stopping  of  the   attainder  (c).     If  he  has 
nothing  to  urge  in  bar,  he  frequently  addresses  the  court  in  mili- 
gation  of  his  conduct,  and  desires  their  intercession  with  the  king, 
or  casts  himself  upon  their  mercy.     After  this  nothing  more  is 
done,  but  the  proper  judge  pronounces  the  sentence.     This  may 
safely  be  done  in  general  terms,  though  a  part  of  the  indictment 
is  defective,  or  the  conduct  charged  in  part  is  no  legal  offence, 
though  the  residue  is  sufficient ;  because  the  court  will  make  the 
punishment  proportioned  to  so  nuich  of  the  charge  as  is  proved 
by  the  evidence  (r/).     A  joint  sentence  may  be,  and  frequently  is, 
passed  on  several  offenders  convicted  of  similar  offences  {e). 

The  judge  usually  precedes  the  judgment  by  an  address  to  the 
prisoner,  especially  if  his  crime  be  capital,  in  which  he  states  that 
he  has  been  convicted  on  satisfactory  evidence,  and  informs  him 
when  there  is  little  hope  that  mercy  will  be  extended  to  him. 
Sometimes  also  he  takes  an  opportunity  of  impressing  the  cir- 
cumstances of  the  prisoner's  guilt  on  the  minds  of  the  spectators, 
and  traces  out  the  remote  but  important  causes  which  have  led 
him  to  his  unhappy  condition  (/  )•  Even  in  case  of  an  acquittal,  [  7OI  ] 
he  may  often  usefully  warn  the  defendant  against  the  circum- 
stances which  might  again  place  him  in  an  equivocal  situation, 
especially  if  there  seems  reasonable  ground  to  suppose  him 
guilty  (flf).  We  have  just  seen,  that  by  a  recent  act,  4  Geo.  4. 
c.  48,  the  court  may  abstain  from  formally  pronouncing,  in  open 


(a)  Com.  Dig.  Indictment,  N.  (c)  4  Bla.  Com.  37G. 

4  Bla.  Com.   375.    370,   note  2.  {d)  1  Burr.  984.     Ante.  249. 

4    Burr.    20BG.      3    Salk.    358.  (e)   G    Harg.    St.   Trial,    833. 

Comb.  144.     3  Mod.  26-5.     See  11  Id.  294.     See  form  of  passing 

form,    3   Harg.  St.  Trial,    212.  sentence.  Id.  ibid. 

6  Harg.  St.  Trial,  833.      Post,  (/)    1  Gisb.   Duties   of  Man, 

last  vol.  405. 

(6)  3  Salk.  358.     Comb.  144.  (a)  Id.  406. 
3  Mod.  2G5. 
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How  court,  judgment  of  death  on  persons  convicted  of  felony,  except 

JUDGMENT  IS   TO 

JBE  GIVEN.       murder,  and  that  such  judgment  is  to  be  merely  entered. 

With  respect  to  the  form  of  the  judgment,  in  a  late  case  it 
has  been  held,  that  an  entry  in  the  following  words,  "  It  is  or- 
dered. Sic."  was  not  a  judgment,  but  an  order ;  and,  on  error,  a 
superior  court  would  direct  a  procedendo  to  the  inferior  court 
to  give  judgment,  and  bail  in  the  mean  time  (a). 

Of  the  several  We  come   now  to  consider  the  various  judgments  which  may 

kinds  of  jndg.       ,....,  .  f  ti- 

nient  on  different  he  given  in  criminal  cases   against  the   defendant.     But  hrst  we 

prosecu  ions  .  ^^^^  observe,  to  the  honor  of  British  jurisprudence,  that  no  other 
punishments  can  be  inflicted,  however  atrocious  the  crime,  and 
aggravated  the  circumstances,  than  such  as  the  laws  prescribe  (b). 
And,  therefore,  when  f'elton  was  convicted  of  the  murder  of  the 
Duke  of  Buckingham,  it  was  resolved  that  the  court  could  not 
order  his  hand  to  be  cut  off,  or  make  hanging  in  chains  any  part 
of  his  sentence  (c).  Nor  can  any  penalty,  of  indefinite  extent  or 
duration,  be  awarded,  so  as  to  leave  its  degree  to  any  subsequent 
discretion  of  the  oflficers  (d).  It  may  be  as  well  here  to  observe, 
that  where  an  act,  from  its  passing,  repeals  a  former  act,  which 
ousted  clergy  from  a  certain  offence,  and  imposes  a  new  pu- 
nishment on  the  same  offence  from  and  after  its  passing,  an 
offence  committed  before  the  passing  of  the  new  act,  but  not 
tried  till  after,  is  not  liable  to  be  punished  under  either  of  these 
•  statutes  (e). 

Judgments  against  the  defendant,  are  either  by  express  sentence, 
or  without  any  such  sentence.  And  those  which  are  of  the  first 
description  may  also  be  divided  into  two  classes  : — such  as  are 
fixed  and  stated — and  such  as  vary  according  to  the  discretion 
of  the  court  in  which   they  are   given.     The  express  sentence  is 


(a)  IB.&C.  711.  (c)  Het.   12G.      Hawk.    b.  2. 

(b)  Het.    126.      3  Inst.    140.  c.  48.  s.  2. 

12  Co.  71.     Hawk.  b.  2.  c.  48.  (d)  3  Burr.  1903,  2, 

s.  2.     10  East,  404.  (e)   Buss.  &  By.  C.  C.  429. 

*  As  to  the  duty  of , the  judge  in  regard   to  his  judgment,  see  Gisb.  Duties 
of  Man,  vol.  i,  385,  6,  7. 
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usually  thus  stated  in  the  record  of  the  proceedings,  after  asking 
the  defendant  why  judgment  should  not  be  passed  :  "  vvliere- 
upon  all  and  singular,  the  premises  being  seen,  and  by  the  said 
Court  here  fully  understood,  it  is  considered  by  the  court  here, 
that,  &c."  (fl).  And  then  the  sentence  is  stated,  to  the  effect 
we  shall  now  examine. 

The  judgment  in  case  of  high  treason  was,  until  very  lately,  an      [     702     ] 
exception   to   the   merciful   tenor  of    our  judgments.     The  least  expfe^s  sentence. 

offensive  form  which  is  Sfiven  in   the   books  is,  that  the  offender  Fixed  and  cer- 

tain. 
"  be  carried  back  to  the   place  from  whence  he  came,  and  from  High  Treason. 

thence  be  drawn  to  the  place  of  execution,  and  be  there  hanged 
by  the  neck,  and  cut  down  alive,  and  that  his  entrails  be  taken 
out  and  burned  before  his  face,  and  his  head  cut  off,  and  his  body 
divided  into  four  quarters,  and  his  head  and  quarters  disposed  of 
at  the   king's  pleasure"  (b).     Some  of  the   precedents  add  other 
circumstances,  of  still  more  grossness  and   aggravation  (c).     But 
this  horrible  denunciation  was  very  seldom  executed    in  its  more 
terrible  niceties.     The  king  always  might  pardon  eveiry  part  of  it, 
except  beheading,  where  that  was  included,  and  frequently  exer- 
cised that  prerogative  {d).     And  the  criminal  was  almost   always 
deprived  of  life,  by  means  of  strangulation,  before  the  executioner 
proceeded  to  mutilate  his  body.    At  length  this  dreadful  sentence, 
which  had  disgraced  our  laws,  though  not  our  practice,  from  the 
earliest  periods,  was  modified,  and  its  most  offensive  parts  taken 
away.     By  the  54  Geo.  3.  c.  140,  the  judgment  in  future  to  be 
passed  upon  offenders  convicted  of  high  treason,  is  fixed,  "  that 
they  be   drawn  on   a   hurdle   to   the  place  of  execution,  and   be  ^ 
there  hanged  by  the  neck  until  they  be  dead  ;  and  that  afterwards 
their  heads  shall   be   severed   from   their   bodies,   and   the   body, 
divided  into  four  quarters,  shall  be  disposed  of  as  shall  seem  fit 
to  his  majesty."     By  the  same  statute,  the  king  is  empowered  to 


(a)  4  Bla.  Com.  Appendix,  IV.  340.  409.    Fost.  112.   Williams, 

See  supra,  as  to  form,  1  B.  &  C.  J.  Judgment.     4  Bla.  Coui.  92. 

711.  Post,  last  vol. 

(6)  2  Hale,  396,  7.   Hawk.  b.  2.  (c)  3  Harg.  St.  Tr.  340.  409. 

c.  48.  s.  3.  See  form,  3  Inst.  210,  Comb.  237. 

211.     1  H;i!e,  350,  I.     2  Hale,  (r/)  1  Hale,  351.    4  Bla.  Com. 

397.    Plowd.3B7.   Co.Ent..G(>l.  92,3. 
3  Harg.  St.  Tr.   214.  290.   314, 

X  X  2 
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Fixro  EXPRESS  change  the  whole  of  the   sentence  mto  beheading,  by  a  warrant 

JUOGiMENTS.  J  I  • 

under  the  sign  manual. 


Jiul<»ment  in 
treason  for  coin- 
ing, ic* 

[     703     ] 


7Vgflso??5  relating  to  the  co/w,  were  never  subject  to  the  seve- 
rities with  which    those    affecting    the   government  were    formerly 
attended  (a).     In   case   of  men,    the  judgment  was    merely  to  be 
drawn  and   hanged,  for  this  was   the   ride   of  common  law,  and 
has  not  been  altered  by  any  subsequent  statute  (h).     The  sentence 
is,  "  that  the  defendant  be  drawn  to  the  place  of  execution,  and 
there  be  hanged  until  he  shall  be  dead"  (c).     Some  doubt  indeed 
formerly  prevailed  respecting  clipping,  and  other  offences,  made 
treason  by  statute  ;  because  it  is  a  general  rule,  that  where  an  act 
of  parliament  makes  an  offence  treason  or  felony,  it  annexes  to  it, 
at   the  same  time,  all  the   consequences  which,  at  common  law, 
belong  to   offences   of    the   same    description  {d) ;    but   as    other 
treasons  of  the  same  kind  were  always  visited  with  a  milder  pu- 
nishment, the  more  merciful  opinion  has  prevailed,  and  the  pre- 
sent form  of  judgment  is  used  in  every  case  of  the  kind,  however 
created  (e).     But  women  were   both  in   this  and   high  treason  to 
be  burned  ;  which  cruel  sentence  was,  like  the  other,  commonly 
evaded.     The  humanity  of  modern  times   has  also    removed  this 
barbarism  ;  for  by  the  30  Geo.  2.  c.  48,  women  convicted  of  any 
species   of   treason,  are   to    receive  judgment  to   be    drawn   and 
hanged,  without  any  further  indignity  or  outrage. 


Judgment  for 
Petit  Treason  t. 


The  judgment,  in  case  of  petit  treason,  is  precisely  the  same 
when  passed  upon  males,  as  that  in  offences  relating  to  the  coin 
and  the  sign  manual  {f).  Formerly  the  judgment  against  femaks 
was  the  same  as  that  to  which  they  were  anciently  liable  in  every 


(a)  1  Hale,  35 1.  4  Bla.  Com. 
93. 

(b)  1  Hale,  351.  2  Hale,  398. 
4  Bla.  Com.  93.  Hawk.  b.  2. 
c.  48.  s.  4. 

(r)  1  Hale,  351.      See  form, 

1  Hale,  351.     Post,  last  vol. 

((/)  3  Inst.  17.    1  Hale,  352,3. 

2  Hide,  398,   9.      Hawk.    b.  2. 
c.  48.  s.  4. 


(e)  2  Dyer,  230,  b.  3  Keb. 
278.  2  Leon.  98.  Sir  T.Jones, 
233.  SirT.  Rayni.  234.  1  Vent. 
254.  Hawk.  b.  2.  c.  48.  s.  4. 
Williams,  J.  Judgment. 

(;•)  3  !nst.  211.  2  Hale,  398, 
399.  Hawk.  b.  2.  c.  48.  s.  5. 
VVilliams,  J.  Judgment.  See 
form,  3  Inst.  211.  Post,  last 
vol. 


As  to  offence  of,  and  judgment  for,  coininir,  see  post,  vol.  ii.  chap.  vi. 
t  See  post,  vol.  iii.  74  4. 
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case  of  treason,  viz.  to  be  burned  to  death  as  traitors.     But,  at  Fixed  express 

•  1      1       1  •  r    1   •     1  JUDGMENTS^ 

the  same  time  that  it  was  provided  that,  in  case  ot  nigh  treason, 
they  shouhl  be  drawn  and  hanged  (a) ;  the  same  regtiJation  w  as 
extended  to  petit  treason.  And  as  some  regulations  had  been 
made  for  the  more  solemn  and  speedy  punishment  of  the  crime  of 
murder,  it  was  resolved  by  all  the  judges,  that  in  case  of  males, 
these  additional  severities  should  form  a  part  of  the  sentence  in 
petit  treason  (A).  So  that  when  women  were  placed  on  the  same 
footing  in  other  respects,  by  the  abolition  of  burning,  they  were 
at  the  same  time  made  liable  to  all  the  penalties  inflicted  by 
statute  upon  wilful  murderers. 

There  does  not  seem  to  have  been  any  ditference,  at  common  Jutlgnient  for 
law,  between  the  judgment  for  murder,  and  other  capital  felonies. 
The  present  sentence  is  entirely  regulated  by  the  25  Geo.  2.  c.  37, 
M  hich  was  passed,  in  order  to  strike  die  mind  with  a  deeper  horror 
of  this  enormous  offence.  By  that  statute  the  sentence  is  to  be 
passed  in  open  court,  immediately  after  the  conviction,  and  is  to 
comprise  the  whole  of  the  marks  of  infamy  prescribed  by  tlie  act, 
as  well  as  the  time  and  place  of  execution  (c).  With  respect  to 
these,  it  is  provided  that  the  murderer  shall  he  put  to  dealh  on  the 
next  day  but  one  to  that  on  which  sentence  is  pronounced,  unless 
that  day  happens  to  be  on  Sunday,  and  then  on  the  Monday 
following  {d).  But  it  is  not  essential  to  award  the  day  of  execu- 
tion in  the  sentence,  the  statute  in  that  respect  being  only  direc- 
tory ;  and  if  a  wrong  day  is  awarded,  it  will  not  vitiate  the 
sentence,  if  the  mistake  is  discovered,  and  set  right  during  the 
assizes  (e).  It  is  also  directed  that  the  body,  if  the  execution 
should  take  place  in  London  or  Middlesex,  shall  be  delivered  by 
the  sheritll'  to  the  hall  of  the  surgeon's  company ;  or,  in  the 
country,  to  such  surgeon  as  the  judge  shall  appoint,  in  order  to 
dissection  (f).  But  it  is  questionable,  whether  the  award  of 
dissection  and  anatomising  is  an  essential  part  of  the  sentence,  to 


(a)  30  Geo.  2.  c.  48.  the  4  Geo.  4.  0.48,  making  no 

(b)  Fast.  107.  alteration  in  that  respect. 

(c)  Sec.  3.     See  form,  4  Bla.  {d)  Sec.  1. 

Com.   Appendix,    IV;    and  the  (e)  Russ.  &  By.  C.  C.  230, 

judgment  must  still  be  so  passed,  ( /)  Sec.  2. 

*  Post,  vol.  iii.  740. 
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Fixed  express  he   pronounced  bv  the  jiids2;e   upon  a  conviction  for  murder  (a). 

JLUG.MENTS.         t-.       •  i        •  "i    i  "  i  •  i  •       •        i 

JJurnig  the  interval  between  sentence  and  execution,  the  criminal 
must  be  kept  in  a  cell  apart  from  other  prisoners  {h),  and  allowed 
no  sustenance  but  bread  and  water,  except  in  case  medicine  is 
necessary,  or  of  the  administering  the  sacrament  of  the  Lord's 
[  705  ]  Supper  (t).  The  judge  may,  if  he  think  proper,  appoint  the  body 
to  be  hung  in  chains  {d).  But  it  has  been  holden,  that  the  hang- 
ing in  chains  should  never  be  made  a  part  of  the  sentence,  but 
should  be  directed  by  an  order  of  the  judge  previous  to  the 
execution  {e).  In  the  operation  of  this  statute  peers  as  well  as 
commons  are  included  {/)>  And  we  have  already  seen,  that  petit 
treason,  though  not  specially  named,  has  been  holden  to  be  within 
its  provisions  {g).  But  the  judges  are  invested  with  a  discre- 
tionary power  to  respite  the  sentence,  or  the  execution,  for  a 
longer  time  (Ji),  or  to  dispense  with  any  of  its  peculiar  severities, 
if  they  see  there  is  occasion  for  indulgence  (i). 

Judgment  for  There  is  but  one  form  of  judgment  for  every  other  description 

felony  m  general.  ^  fehiii/,  which  the  benefit  of  clergy  is  not  permitted  to  miti- 
gate. 1  he  present  form  has  prevailed  ever  since  the  reign  of 
Henry  1  (A).  It  is,  simply,  that  the  offender  be  hanged  by  the 
neck  till  dead  (/).  It  should  not  conclude  that  the  felon  be  in" 
mercy,  See  (m).  The  judgment,  as  entered  on  the  record,  is  with 
a  singularly  laconic  brevity,  sus.  per  col.  instead  of  suspendatur 
per  collum,  as  if  the  infliction  of  capital  punishment  were  a  cir- 
cumstance of  trifling  moment  Qi). 


Judfiment  for 
Praiuunire. 


Another  description  of  stated  judgments,  are  those  to  be  pro- 
nounced on  a  conviction  of  pramiinire,  which  it  will  be  proper  to 


(a)  Russ.  &  Ey.  C.  C.  58. 

lb)  Sec.  G. 

(c)  Sec.  8. 

(c/)  Sec.  5. 

(e)  Fost.  107.  1  Leach,  24. 
Hawk.  b.  2.  c.  51,  s.  13.  See 
form  of  judgment  on  the  statute, 
10  Harg.  St.  Tr.  51G.  Post, 
last  vol. 

(/■)  10  Harg.  St.  Tr.  515,  IG. 
Fost.  139.  Hawk.  b.  2.  c.  51. 
^.11. 

(f/)  Ante,  G77. 


(/t)  Sec.  3  &  4.     1  Leach,  3GI. 

(i)  Sec.  7. 

{k)  3  Inst.  53.     Hawk.   b.  2. 
c.  48.  s.  7. 

'  (/)  See  form,  3  lust.  53.  211. 
2  Hair,  399.  Co.  Knt.  60.  3.32, 
353.  355.  3G0.  Hast.  Ent.  .52. 
53.  5.  2  Harg.  St.  Tr.  528. 
Hawk.  b.  2.  c.  48.  s.  7.  Wil- 
liams, J.  Judgment. 

(w)  3  Campb.  2G6, 

(k)  5  Mod.  22.     Hawk.  b.  2. 
c.  48.  s.  7.     4  Bla.  Com.  403. 
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notice,    though    the    statutes  by  which    they  are    denounced   are    Fixed  express 

become  obsolete.     If  the  defendant  be  in  prison  at  the  time,  the 

sentence  to  be  pronounced  upon  him  is,  "  that  he  shall  be  out 

of  the  king's  protection,  and  that  his  lands  and  tenements,  goods 

and  chattels,  shall  be  forfeited  to  the  king,  and  that  his  body  shall 

remain  in  prison  at  the  king's  pleasure ;"  and  if  he  be  condemned" 

by  default  for  not  appearing,   the  words  relative  to  the  duration 

of  the  imprisonment  are  changed  into   a  capiatur,   by  which  he 

may  be    taken  (a).     The  last   instance  of   the   execution  of  this 

sentence,  was   against  several  Quakers  for   refusing  to   take  the 

oath  of  allegiance  in  the  reign  of  Charles  the  Second  (b),  where 

the   court    resorted    to    the  most  illegal  and  unjustifiable  modes 

of  obtaining  a  conviction. 

The  judgment  against  an  offender  convicted  of  misprision  or  Judgment  for 
concealment  of  treason,  is  the  forfeiture  of  goods,  the  loss  of  the  Treason  or 
profits   of    lands    during   life,    and    imprisonment   for    the    same  ^*^^""y* 
period  (c).     Misprision  of  felony  in  a  public  officer  is  imprison- 
ment for  a  year  and  a  day  ;  in  a  common  person  for  a  less  dis- 
cretionary time ;    and,    in    both,   fine   and    ransom    at  the  king's 
pleasure,  which  is  construed  to  mean  the  discretion  of  his  courts 
of  justice  {d). 

Besides  these  crimes  of  a  higher  colour,  there  are  some  mis-  Other  express 
demeanors   to  which    peculiar   judgments    have    been    adapted.  foTMUdfmea!* 
Thus,  the  judgment  for  drawing  a  sword  on  a  judge,  or  striking  "*""*• 
any  person  in  the  king's  higher  courts,  is,  that  he  shall  be  impri- 
soned during  life,  forfeit  all  his  goods,  and  the  profits  of  his  estate, 
and  that  his  right  hand  shall  be  cut  ofl:'  at  a  certain  place,  men- 
tioned in  the  sentence  (e) ;  but  the  king  may  dispense  with  a  part 
of  this  sentence,  by  authorizing  the    attorney-general  to  enter  a 


(a)  See  form,  Rast.  Ent.  465.  c.  48.  s.  10.     4  Bla.  Com.  ]20. 

Co.  Lit.   129.     2  Harg.  St.  Tr.  Williams,  .J.  Judgment. 

470.     3  Inst.  218.     Hawk.   b.  2.  (rf)    3  Edw.  1.  c.  J).     2  PI  ale, 

c.  48.    s.  9.      4  Bla.  Com.    1 17.  374,  5.     4  Bla.  Com.  121. 

Williams,  J.  Judgment.  (e)  l  East,  P.  C.  408.     1  Kcb. 

(6)2earg.St.Tr.4G3.  4Bla.  751.     2    Rol.  Abr.  7G.     Owen, 

Com.  118,  n.  (b).  120.     Dyer,  188,  b.     Cro.  Eliz. 

(c)  3  Tnst.  36.  218.      1  Hale,  405.     Hawk.  b.  2.  c.  48.  s.  11. 

374.     2  Hale,  400.     Bro.  Abr.  See  form,  id.  ibid.     Post,  last 

Treason,  19.  25.      Hawk.  b.  2.  vol. 
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the  severer  judgment  {a).  In  some  ot  the  cases,  it  appears  that 
judgment  of  forfeiture  of  lands,  as  well  as  of  goods,  was  given 
generally,  and  without  the  addition  of  the  words  *'  during  life,"  so 
that  they  would  pass  away  not  only  from  the  offender  himself,  but 
those  who  might  have  succeeded  him  (b) ;  but  it  seems  to  be  the 
better  opinion,  that  the  loss  of  the  profits,  during  life,  was  all  that 
was  intended.  Mdliciously  striking  in  the  kiitg's  palace,  so  that 
any  blood  be  drawn,  is  also  to  be  visited  with  a  similar  sen- 
tence (c).  But  the  delinquent  is  not  to  lose  his  hand,  in  this  case, 
unless  blood  be  actually  shed  ;  so  that  the  courts  of  justice  are 
guarded  with  a  more  zealous  care  than  the  personal  residence  of 
his  majesty  (d).  It  seems  also  to  be  doubted,  whether  the  act 
will  be  thus  highly  penal,  unless  committed  within  a  palace  where 
the  king  personally  resides  j  and  the  contrary  seems  to  be  taken 
for  granted  by  several  authorities  (e). 

When  a  defendant  is  convicted  of  having  rescued  an  off'ender 
from  any  of  the  superior  courts,  he  is  liable  to  the  judgment  of 
imprisonment  for  life,  and  the  loss  of  all  the  profits  of  his  lands, 
with  the  forfeiture  of  the  whole  of  his  personal  estate  (/).  But 
he  shall  not  be  adjudged  to  lose  his  hand,  unless  some  actual 
blow  were  struck  in  the  attempt  to  rescue  (g).  By  the  5  Eliz. 
c.  9«  s.  6,  any  offender,  convicted  of  'perjury  under  that  statute, 


(o)  1  East,  P.  C.  409.  500. 

{b)  Dyer,  IBii,  b.    Owen,  120. 

(c)  I'East,  P.  C.  408.  33 
HtMi.  8.  c.  12.  s.  7.  3  Inst.  140. 
J*oph.  20G.  11  Harg.  St.  Tr. 
10;  wliere  see  an  account  of 
the  ceremonial  of  cutting  o(l"  the 
hand.  See  post,  vol.  ii,  208,  as 
to  this  od'ence. 

{d)  3  Inst.  140. 

[e]  0  Mod.  7o,  G.  11  Ilarg. 
St.  Tr.  133.  4  Bla.  Com.  125. 
Bro.   Abr.   Pain,    1(5.       Hawk. 

b.  I.  c.  21.  s.  2.     10  East.  578. 
(/)  3  Inst.  141.     Hawk.  b.l. 

c.  'it.  s.  5.  Tlie  judgment  for 
rescuing,  or  aiding  or  assisting 
jn  rescuing  a  person  charged 
with  felony,  or  if  the  ollcndcr  be 


convicted  of  felony,  is  fine  and 
imprisonment  for  one  year,  or 
transportation  for  seven  years  ; 
or  imprisonment,  with  or  with- 
out hard  labour,  for  not  less 
than  one,  and  not  more  than 
three  years,  1  &  2  Geo.  4.  c.  88. 
s.  1.  Before  the  passing  of  this 
act,  rescuing  a  person  under 
commitment  for  burglary,  was 
not  a  transportaI)le  ofrenre,  luit 
was  punishable  only  as  a  felony, 
within  clergy,  at  common  law, 
Russ.  c^  Ry.  C.  C.  432.  See 
further,  as  to  the  oflence  of 
rescue  and  punishment,  post, 
vol.  ii. 

(g)  3  Inst.  141.     Hawk.  b.l. 
c.  21.  s.  o. 
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is  to  forfeit  the  sum  of  £20,  be  imprisoned  for  six  monllis,  and    Fixed  express 
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rendered  incompetent  to  bear  testmiony  as  a  witness.  Jiut  the 
more  usual  course  is  to  proceed  at  common  law,  because  prose- 
cutions on  the  statute  are  attended  with  more  difficulty,  and 
require  more  formal  exactness  {a).  And  since  this  stated  punish- 
ment was  awarded,  a  power  has  been  given  to  the  court,  to  super- 
add imprisonment  in  a  house  of  correction,  or  transportation  for 
seven  years  (6) ;  also,  by  another  statute,  hard  labour  may  be 
respited  to  imprisonment  (c) ;  so  that,  at  the  p'-esent  day,  the 
punishment  of  this  crime  is  rather  to  be  referred  to  the  class  of 
discretionary,  than  of  stated  penalties.  The  peculiar  case  of 
perjury  at  elections,  however,  demands  a  different  consideration  ; 
for  the  18  Geo.  2.  c.  18,  enacts,  that  those  who  offend  against  its 
provisions,  shall  suffer  the  penalties  contained  in  the  two  statutes 
to  which  we  last  referred  ;  and,  therefore,  the  courts  will  regard 
themselves  as  bound  to  pronounce  a  judgment,  embracing  all  the 
punishments  which  those  acts  severally  inflict  {d). 

The  ancient  judgment  upon  an  indictment  for  a  conspiracy,  to 
affect  the  life  of  another,  conmionly  called  the  villainous  judg- 
ment, was  of  a  very  peculiar  kind  ;  by  this  the  defendants  were 
to  lose  the  liberty  and  franchise  of  the  law,  to  the  intent  that  they 
should  not  be  put  upon  any  jury  or  assize;  that  their  houses, 
lands  and  goods,  should  be  seized  to  the  king's  use,  their  houses 
and  lands  estrepped  and  wasted,  their  trees  rooted  up  and  razed, 
and  their  bodies  consigned  to  prisoti  (g).  But  this  sentence 
seems  to  have  been  confined  to  cases  where  the  life  of  another 
was  attempted,  through  the  forms  and  appearances  of  justice  (J) ; 
and  it  has  long  since  been  entirely  disused,  so  that  there  has  been 
no  instance  in  which  it  has  been  passed  since  the  reign  of  Edward 
the  Third  (g)  ;  but  the  practice  is  now  for  the  court  to  award  a 
punishment  proportioned  to  the   circumstances  of  the  case,  con- 


(a)  See  post,  vol.  ii.  313,   et  (e)  3  Inst.  143.     2  Inst.  5G2. 

seq.  Carth.  410.     Hawk.   b.  1.  c.  72. 

{b)  2  Geo.  2.  c.  25.     9  Geo.  2.  s.  9.     See  form,  3  Inst.  143. 

c.  8.  (/)  12  Mod.  209.    Carth.4ia. 

(c)   3  Geo.  4.  0.  114.  Hawk.   b.  1.  c.  72,  s.  9. 

{d)    6  East,    327.      Form    of  (</)  2  Burr.  997. 1027.   Hawk, 

Judgment,  0  East,  328.     Post,  b.  1.  c.  72.  s.  9. 
last  vol. 
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such  or  theni  as  iney  shall  deem  piojier  {a). 

There  are  several  other  cases  of  oftences,  created  by  acts  of 
Parliament,  in  which  the  punishment  of  the  offender  is  prescribed, 
in  express  language.  Thus,  on  an  ijidictment  for  persuading 
soldiers  to  desert,  on  1  Geo.  1.  c.  47,  the  prisoner  is  to  be  lined 
ill  the  sum  of  ££40;  and,  if  they  think  it  proper  to  award  any 
additional  penalty,  they  are  directed  to  sentence  him  to  imprison- 
ment, for  any  space  not  exceeding  six  months,  and  to  a  public 
exposure  in  the  pillory  (b).  But  by  56  Geo.  3.  c.  138,  the  pu- 
nishment of  piiiory  is  abolished.  Under  this  act,  before  the 
56  Geo.  3.  c.  138,  it  was  holden,  that  no  discretion  was  given  to 
the  judges  or  magistrates  to  order  the  imprisonment  without  the 
pillory,  but  they  were  bound  either  to  give  judgment  for  the  mere 
pecuniary  tine,  or  to  include  both  the  heavier  intlictions  in  their 
sentence  (c).  The  judgment  for  petit  larceny  was  formerly  only 
whipping  or  imprisonment,  by  way  of  correction  (J) ;  but,  by 
modern  statutes,  the  ofi'ender  may  be  transported  (e),  or  hard  la- 
bour may  be  imposed  if).  The  punishment  for  having  naval  stores 
in  possession,  without  any  right  derived  from  legitimate  authority, 
was,  by  the  9  Jk  10  W.  3.  c.  41.  s.  2,  a  tine  of  of  200,  and  im- 
prisonment until  it  was  paid;  which,  by  die  17  Geo. '2.  c.  40. 
s-  10,  and  9  Geo.  1.  c.  8,  was  altered  into  imprisonment,  to  hard 
labour,  and  public  whipping  {g).  But  the  old  penalty  of  c£'200, 
subject  to  mitigation,  has  been  revived  by  the  39  &,  40  Geo.  3, 
c.  89,  and  a  discretion  has  been  given  to  inflict  such  a  degree  of 
pillory  (//),  whipping,  or  imprisonment,  as  die  case  shall  de- 
mand (/).  It  is,  however,  holden,  that  the  power  of  sentencing 
to  hard  labour  is  impliedly  taken  away  by  this  statute  ;  and.,  there- 
.fore,  the  court,  in  a  case  which  came  recently  before  them,  de- 


(a)  2  Burr.  1027.    1  Stra.  lOG.  (c)   2  Hale,  400,   note  p.      4 

Hawk.    b.  1.    c.  72.   s.  9.      The  Geo.  1.  c.  11.     6  Geo.  1.  c.  23. 

punishment  of   pillory  for  con-  5  Geo,  4.  c.  84.  s.  2. 

spiracy  is    taken    away   by  the  {f)  53  Geo.  3.  c.  IG2. 

5(>  Geo.  3.  c.  138.     See  further,  {(j')  Whipping   of    females   is 

post,  vol.  iii.  1144.  abolished  by  1  Geo.  4.  c.  57. 

{b)  See  post,  vol.  ii.  101  a.  (h)  Abolished  by  50  Geo.  3. 

•    {<:)   10'  East,  404.  c.  138. 

{d)  2  Hale,  400.  (i)  Sec  post,  vol.  iii.  956,  7. 
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dined  to  state  it  in  their  iudcment,  and  sentenced  the  offender  to   Fixed  express 
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three  months'  imprisonment,  and  a  public  w  hipping  (a).  0«i  the 
other  hand,  in  favor  of  revenue  officers  acting  bona  fide  in  the 
execution  of  their  office,  it  is  provided,  that  if  tliej  be  indicted 
for  any  seizure,  and  a  verdict  be  obtained  against  them,  and  the 
judge  shall  certify  that  there  was  probable  cause  for  the  seizure, 
the  defendant  shall  not  be  imprisoned,  or  be  fined  above  Is.  (A). 
Several  other  instances  might  be  adduced  of  statutable  offences, 
which  the  court  are  either  bound  to  visit  with  a  particular  penalty, 
or  which  set  certain  limits  to  their  discretion.  But,  in  general, 
the  punishment  of  misdemeanors  is  left  to  their  judgment,  accord- 
ing to  the  peculiar  circumstances  with  which  they  are  attended  (c). 
And  this  leads  us  to  consider  those  judgments  which  fall  under 
this  description. 

It  may  be  laid  down  as  a  general  rule,   that  all   those  offences  Discretionary 

and  variable 
which  exist  at  common  law,  and  have  not  been  regulated  by  any  par-  judgments. 

ticular  statute,  are  within  the  discretion  of  the  court  to  punish  (d). 
Such  are  petit  larceny  (e),  perjury  (f),  forgery  at  common  law  (g), 
obtaining  money,  &.c.  by  false  pretences  (h),  every  description  of 
indictable  fraud,  not  amounting  to  felony  (?'),  conspiracy,  which 
did  not  affect  the  life  of  another  at  all  times,  and  since  the  disuse 
of  villainous  judgment,  every  species  of  that  offence  ;  and  every 
description  of  misdemeanor  or  crime  for  which  an  indictment  will 
lie  at  common  law,  not  subjecting  the  offender  to  a  capital 
penalty,  is  within  the  discretion  of  the  judges  (A).  On  an  indict- 
ment for  a  misdemeanor,  on  the  22  Geo.  3.  c.  58,  the  punishment 
should  be  fine,  imprisonment,  or  whipping ;  imprisonment  and 
fine,  or  imprisonment  and  whipping,  cannot  be  inflicted  (/). 


(a)  8  East,  53,  4.  (g)  Sir  T.  Raym.  81.     1  Sid. 

{b)  28  Geo.  3.    c.  37.    s.  24.  142.278.    3  Leon.  170.    Hawk. 

Tidd,  5th  edit.  862.  b.  2.  c.  41.  s.  14.    Post,  vol.  ill. 

(e)  Rep.  temp.  Hardw.  278,  1022. 

279.     Hawk.  b.  2.  c.  48.  s.24.  (A)    30  Geo.  2.     c.  24.    s.  1. 

(d)  Rep.  temp.   Hardw.  279.  Post,  vol.  iii. 

Hawk.   b.  2.  c.  48.  s.  14.  (t)  Cro.  Jac.  497,  8.    Noy,  99. 

,    (e)  2  Hale,  400.     3  Inst.  218.  103.     2  Rol.  Abr.  78. 

4Geo.  1.  c.  II.   CGeo.  1.  c.  23.  (k)  Rep.  temp.  Hardw.  278, 

53  Geo.  3.  c.  162.  279. 

(/)  Hob.  62.     Post,  vol.  ii.  {I).  Russ.  &  Ry.  C.  C.  253- 
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JUDGMENTS.  Hiuch  IS  left  to  the  wisdom  of  the  court,  arise  from  clcrgi/able 
Jelouies.  We  have  already  shown  how  the  ceremony  of  pingation 
was  abolished,  how  that  of  burning  in  the  hand  was  substituted 
in  its  room,  and  how  other  penalties  of  imprisonment,  transporta- 
tion, and  corporal  punishment,  have  been  established  in  the  place 
of  the  latter  {a).  At  the  present  day,  the  judges,  by  the  pro- 
visions of  several  statutes,  may  order  the  offender  to  be  publicly 
or  privately  whipped,  exposed  in  the  stocks,  fined,  imprisoned  for 
two,  or  transported  for  seven  years,  to  his  majesty's  colonies  (b). 
And  by  tlie  53  Geo.  3.  c.  lG2,  it  shall  be  lawful  for  any  court 
to  pass  upon  any  person  convicted  before  such  court,  of  felony 
with  benefit  of  clergy,  or  of  any  grand  or  petit  larceny,  the  sen- 
tence of  imprisonment  to  hard  labour,  either  simply  and  alone, 
or  in  addition  to  any  other  sentence  which  such  court  shall  be 
authorized  by  law  to  pass;  and  such  person  shall  thereupon  be 
imprisoned  and  kept  to  hard  labour,  in  such  place  and  for  such 
time  as  such  court  shall  think  fit  to  direct,  not  exceeding  die  time 
for  which  such  courts  may  now  imprison  for  such  offences.  The 
punishment  for  manslaughter,  of  burning  in  the  hand,  is  abolished 
by  the  3  Geo.  4.  c.  38.  s.  1  ;  and  now  the  offender  may  be  tran- 
sported for  life,  or  a  term  of  years  ;  or  be  imprisoned  only,  or 
with  hard  labour,  for  not  more  than  three  years,  or  be  fined.  The 
offence  of  clerks  or  servants  robbing  their  masters,  in  case  the 
offender  be  entitled  to  the  benefit  of  clergy,  may  be  transported 
for  not  more  than  fourteen  years,  or  be  imprisoned,  with  or  with- 
out hard  labour,  for  not  more  than  three  years  (c).  The  offence 
of  counselling,  hiring,  procuring,  or  commanding  any  person  to 
commit  grand  larceny,  if  the  offender  be  convicted  of  felony,  and 
be  entitled  to  the  benefit  of  clergy,  may  be  punished  with  fine 
and  imprisonment,  for  not  more  than  one  year;  or  be  transported 
for  seven   years  ;   or   be   imprisoned  only,  with   or  without  hard 


(«)  Ante,  G67  to  GTS.  yond  the  seas,  for  the  term  for 

(i)  5  Ann.  c.  G.  s.  2,    4Geo.  1.  which    such    olFender   shall   be 

c.ll.  GGeo.l.  C.23.   JOGeo.S.  liable  b}-^  law  to  be  transported. 

c.  74.     And  now,   by  5  Geo.  4.  For  more   particular   statement, 

c.  554,  s.  2,  any  person  convicted  see  ante,  G73,  as  to  the  penalties 

of  a  transportable  offence,  shall  consequent  on  clergy, 

be  liable  to   be   ti'ansportcd  be-  (c)  3  Geo.  4.  c.  M.   s.  2, 
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labour,   for  not   exceeding    three   years  (a).     Accessaries,   before    Discretionary 
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the  fact,  to  burglary,  robbery,  or  grand  larceny  (except  where  the  judgments, 
principal  felon  be  convicted),  will  be  guilty  of  a  misdemeanor, 
and  punishable  with  imprisonment,  with  or  without  hard  labour, 
for  not  exceeding  two  years,  though  the  principal  felon  be  con- 
cealed, or  conveyed  away,  or  not  convicted,  or  be  amenable  to 
justice  or  not ;  but  the  offender,  after  conviction  in  such  case, 
cannot  be  again  liable  to  punishment,  though  the  principal  felon 
be  afterwards  convicted  (h).  The  judgment  for  larceny,  in  gene-  ' 
ral,  is  fine,  imprisonment  or  whipping,  or  transportation,  after 
clergy  prayed.  When  the  offence  is  created  a  larceny,  by  a  par- 
ticular statute,  though  the  statute  prescribes  transportation  for 
fourteen  years,  yet  the  court  may  fine  or  imprison  (c).  The 
offence  of  embezzlement  by  a  clerk,  contrary  to  the  39  Geo.  3. 
c.  85,  is  subject  to  the  general  punishment  of  larceny ;  and 
though  the  words  of  that  act  are,  "  that  every  such  offender,  his 
adviser,  &c.  shall  be  liable  to  be  transported  for  any  term  not 
exceeding  fourteen  years,  in  the  discretion  of  the  court;''  yet  it  is 
not  imperative  on  the  court  to  pass  sentence  of  transportation  on 
the  offender  (c?). 

But  it  must  not  be  understood  that  the  power  thus  vested  in  the 
judges,  is  a  mere  arbitrary  discretion,  which  ignorant  or  malevo- 
lent magistrates  would  be  allowed  with  impunity  to  abuse  (e). 
There  are  two  kinds  of  restraint  by  which  their  proceedings  must 
be  guided  :  one,  that  they  can  do  nothing  contrary  to  magna 
charta,  and  the  fundamental  principles  of  our  legal  system  ;  the 
other,  resulting  from  precedents,  which  they  themselves  have  laid 
down  in  a  variety  of  decisions  (f). 

By  the  first  of  these  rules  they  are  forbidden  to  impose  any 
exorbitant  fine  to  the  oppression  of  the  subject  (g) ;  and,  there- 
fore, where   the  judges    imposed   a  fine   of  ^30,000   upon   the 


(a)  3  Geo.  4.  c.  3B.  s.  3.  (/)  See  suggestions  as  to  the 

(i)  3  Geo.  4.  c.  38.  s.  4.  exercise    of    the    discretionary 

(c)   3  M.  &  S.  544.  46.  40.  power,  Dick.  Sess.  228,  note  J. 

{(i)  Russ.  A'  Ry.  C.  C.  285.  Gisb.    Duties    of   Man,    vol.  i. 

(p)    Ante,  701  ;  and  as  to  le-  385,  G, 

gal  discretion,  see  4  T.  R.  757.  (g)  i)  Hen.  3.  c.  13.  24  Edw.  3. 

4  Rurr.  2539.  c.  3. 
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Discretionary  Duke  of  Devonshire,  for  striking  within  the  limits  of  one  of  his 

EXPRESS 
JUDGMENTS. 


EXPRESS         majesty's  palaces,  the  House  of  Lords  came  to  a  determination 


that  their  conduct  was  oppressive  and  illegal,  and  subjected  them 
to  a  severe  censure  (a).     We  may  gather  from  this  case,  that  the 
[     712     ]      amount  of  the  fines  imposed  by  law  for  certain  crimes,  will  form 
a  proper  criterion   for  the  judges  to    follow,  when   they  have  a 
discretion    to   exercise  (b).     Before    the   revolution,   indeed,    the 
court  of  Star-chamber  levied  the  most  exorbitant  fines  upon  the 
subject,  in  defiance  of  every  principle  of  law,  to  enrich  the  trea- 
suries of  the  sovereign.     Instances  also  occurred,  in  which  the 
,    most  cruel  punishments  were  inflicted  on  misdemeanors  inferior 
to  felony  ;    thus  Oates,  the  celebrated  Jesuit,  was  sentenced,  on 
an  indictment  for  peijury,  to  be  stripped  of  his  canonical  habits, 
pay  a  fine  of  a  thousand  marks,  to  be  whipped  from  Aldgate  to 
Newgate,  and  from  Newgate  to  Tyburn,  by  the  common  hang- 
man, to  be  imprisoned  for  life,  and  to  stand  five  times  every  year 
in   the  pillory  (c).      But  immediately  after  the   revolution,   these 
proceedings  were   declared   oppressive  and  unlawful  (c?) ;    and  by 
the  bill  of  rights  it  was  specifically  enacted,  that  excessive  fines 
be  not  imposed,  nor  cruel  and  illegal   punishments  inflicted  (e). 
And,  since  this  provision,  it  is  never  usual  to  assess  a  larger  fine 
than  the  delinquent  is  able  to  pay,  without  touching  the  means 
of   his  subsistence,   but  to  sentence   him    to   some    corporal  pe- 
nalty (f);  so  that  the  court  will  not  impose  a  fine  upon  a  married 
woman,   but  will  sentence  her  to  imprisonment,    if  she   has    no 
property  of  her  own,  and  her  husband  has  absconded  (g) ;    and 
this  is  said   to   be  the  reason  why  fines,  in  the   king's  court,  are 
frequently  denominated  ransoms,  because  they  operate  instead  of 
a  punishment,  which  would  otherwise  fall  on  the  person,  according 
to  the  maxim,   "  that  he  who  cannot  pay  in  purse,  must  pay  in 
person  ;"  a  maxim  which  seems  too  much  like  making  poverty  a 
crime,  and  off'ering  an  indemnity  to  riches. 

It  is  also  an  established   rule   of  the  English   law,    that    the 
judges   in   the  exercise  of   their   discretion,    can   invent   no   new 


(a)  11  Ilarg.  St.  Tr.  136.  (e)  1  W.  &  M.    sess.  2.    c.  2. 

(b)  11  Harg.  St.  Tr.  135.  s.  11. 

(c)  4  Harg.  St.  Tr.  104.  o,  0,         (/)  4  Bla.  Com.  300. 

(d)  4  Harg.  St.  Tr.  100.  (*/)  Kep.  temp.  Hardvv.  279. 
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penalties  to  suit  the  offence,  or  to  gratify  their  own  caprices  (a).  Discretionary 
It  therefore  follows,  that  they  can  inflict  no  punishment  which  did  judgments. 
not  exist  at  common  law,  except  in  those  cases,  where  the  law 
has  expressly  allowed  its  infliction.  So  that  they  cannot  order  a 
defendant,  convicted  of  an  ordinary  misdemeanor,  to  be  tran- 
sported ;  though  it  is  in  their  discretion  to  do  so,  on  the  ad- 
mission of  a  felon  to  his  clergy.  And,  upon  the  same  prin- 
ciple, it  has  been  holden,  that  a  sentence  against  a  defendant, 
convicted  of  insulting  a  magistrate  in  the  execution  of  his  duty, 
that  he  be  imprisoned  for  a  month,  ask  pardon  at  the  prosecutor's 
house,  and  advertise  it  in  newspapers,  is  void,  except  as  to  the 
imprisonment;  and  the  defendant  will,  after  his  imprisonment, 
be  discharged  on  habeas  corpus  (b). 

The  more  particular  rules  which  might  be  deduced  from  the 
practice   of  the  courts    themselves,  as    applicable    to    particular 
crimes,  and  which  influence  their  sentences,   are,  of  course,  infi- 
liitely  various.     Not   only  the    nature    of    the    offence,    but    the 
strength  of  the  temptation,  the  age,  sex,  rank,  health,  and  situa- 
tion  of   the   offender,  as  well   as  his   conduct  on  the    trial,  will 
naturally  influence  the  court  in  forming  their   decision  (c) ;   and, 
on  this  account,   the   court,  when  several   defendants  have    been 
convicted    on   a  joint    prosecution,    frequently  pronounce  a    less 
severe  sentence  on  one  defendant  than  on  the  others  (d).     It  is  a 
general  rule,  that  the  judgment  should  be  adapted  to  the  nature 
of  the  case,  as  nearly  as  possible  (e).     Thus,  the  punishment  of 
all  uifamous  crimes  at  common  law  is,  in  general,  disgraceful  (/)  : 
as  for  keeping  a  house  of  ill-fame  (g) ;  and  so  regularly  was  this 
rule   followed,    that  the  association   between  the  crime   and  the       [     714     ] 
punishment  became  so  strong  in  the  mind,  that  the  latter,  and  not 
the   former,  was  thought   to   entail    disability  to  become  a  wit- 
ness (h).     There  were,  indeed,  instances  (before  the   56  Geo.  3. 
c.  138,    abolishing  the  punishment  of  pillory)   to  the    contrary; 


(a)  4  Bla.  Com.  378. 

(6)  1  Wils.   .332.     Com.  Dig. 
Indictment,  j!^. 

.(e)  Rep.  temp.  Hardw.  279. 
2  Burr.  1027.  Gisb.  Duties  of 
Man,  vol.  i.  385,  6. 

(d)  2  Burr.  1027, 


(c)  2  Stra.  689.     8  T.  R.  144. 

(/)  Willes,  666. 

(g)  Rep.  temp.  Hardw.  279. 
Hard  labour  ma}'^  be  imposed, 
3  Geo.  4.  c.  114. 

(/j)  Ante,  600. 
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JUDGMENTS,      mous,  and  passed  over  when  infamy  is  the   result.     Thus,  as  an 
instance  of  the   tirst   description   of  cases,   the   3  &.  4  W.  &.  M. 
c.  10,    directs   deer-stealers    to    forfeit  £30 ;    and    if    they  have 
nothing  by  which  it  can  be  levied,  to  be  set  in  the  pillory  ;  though 
it   cannot    be   supposed    that    the  want   of  ,£30   renders   a  man 
infamous  («).     So    also    other    enormous  misdemeanors,   as  false 
rates    by  a    public    assessor,  gross    libels  on  magistrates,    or    on 
religion    and    government,    are    frequently  punished  with    public 
exposure  (b).     Keeping  a  disorderly  house    is    often  subject   to 
the  same  penalty  (t),  and  hard    labour  may  be  imposed  {d).     On 
the  other   hand,    the  circumstance  of    the  defendant's    being    a 
clergyman  (<?),  even  in  the  case  of  conspiracy,  or  a  youth,  or  in 
ill-health,    combined  with    other    favorable    circumstances,    have 
induced     the    court    to    decline    the    infliction   of    the    pillory, 
and   to    pronounce   a   milder    sentence  (f) ;    thus,    in    the   latter 
case,  a  married  woman,  who  had  nothing  whereout  to  pay  a  fine, 
and  was  in   ill-health,  was   sentenced  to  a   year's   imprisonment, 
and    then    to   find    sureties    for   her    good    behaviour    for    seven 
years  (g).     But  they  will  visit  a  clerical  offender  with  other  pu- 
nishments equally  severe ;  and  therefore,  they  sentenced  a  culprit 
for  conspiracy,    in    an   aggravated    case,    to    a    fine    of  <£500,  a 
year's  imprisonment,  and  to  find  sureties  for  his   good  behaviour 
for   seven    years  {h) ;    and    another    person,   not    in    orders,  was 
sentenced  to  stand  twice  in  the  pillory,  to  be  imprisoned  for  two 
[715     ]      years,  to  pay  a  fine  of  £50,  and  to  find  sureties   for  his  good 
behaviour    for    three   years  (?').      Before    the  5G  Geo.  3.   c.  138, 
abolishing  the  punishment  of  pillory  in  all  cases,  except  perjury, 
and   subornation    thereof.    Lord  Coke    advised    all    judges    and 
magistrates,  in   general,  to   be  very  careful  how  they  inflicted   the 
pillory  on  common  misdemeanors,  and  to  reserve  it  only  for  the 


(a)  Willes',    144.      Now    pil-  (d)  3  Geo.  4.  c.  114. 
lory  is  taken  away  by  5(>  Geo.  3.          (e)  1  Stra.  100. 

c.  138,    and    oflender    may  be  (/)  2  Burr.  10-27.    Eep.  temp, 

fined  or  imprisoned.  Ilardw.   279.      Gisb.  Duties  of 

(b)  6  Mod.  30(>.  7.    Com.  Dig.  JMan,  vol.  i.  387. 

Tumbril,  B.     Williams,  J.  Pil-  (g)  Rep.  temp.  Hardw.  279. 

lory  and  Tumbril.     Post,  715.  (/t)  1  Stra.  19G. 

(c)  Com.  Dig.  Judgment,  N.  (i)  2  Burr.  1027. 
Rep.  temp.  Hardw.  27H,  9. 
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more  heinous  offences  (a);  a  caution  which  seems  very  reasonable  Discretionary 

•  C      \  EXPRESS 

when  we  consider  that  such  an  exposure  deprives  a  man  or  the      judgments. 
last  remnant  of  character,  fixes  on  him  an  indelible   stigma,  and 
frequently  renders  him  desperate. 

Perjury,  at  common  law,  may  be  punished  with  pillory  and 
transportation  for  seven  years  {b) ;  and  hard  labour  may  be  added 
to  the  imprisonment  (c).  The  day  of  inflicting  the  punishment  of 
pillory  may  be  left  to  the  choice  and  nomination  of  the  sheriff; 
but,  on  motion,  the  court  may  enlarge  the  time  fixed  by  him  for 
the  exposure  {d). 

The  judgment  for  libels  is  commonly  fine,  imprisonment,  and 
the  finding  of  sureties,  proportioned  to  the  dangerous  nature  of 
the  publication,  and  the  circumstances  of  the  defendant  (e).     And 
now,  by  the  60  Geo.  3,  &  1  Geo.  4.  c.  8,  the  court  may,  after  ver- 
dict or  judgment  by  default,  make  order  for  the  seizure  of  copies 
of  a  blasphemous  or  seditious  libel ;  and,  for  the  second  offence  of 
publishing  such  libel,  the  offender  may  be  imprisoned,  or  banished 
for  any  term   the    court    may  think  fit  (f).     A  peer   has    been 
sentenced  to  a  fine  of  o£lOO;  confinement  for  three  months,  and 
to  find  sureties,  for  a  libellous   charge   against  an   individual  (g). 
But  more  signal  penalties  will  be  inflicted  on  public  misdemeanors, 
attended  with  violence ;    thus,  before  the  riot  act,  several  rioters 
were  sentenced  to  pay  a  fine  of  ^£500  each,   to  stand  in  the   pil- 
lory, and  one  of  them  to  be  accoutred  in  a  kettle  on  his  head,  for 
a  helmet,  and  a  sword  in  his  hand,  because  he  was  thus   armed 
when   he  committed   the  outrage  (//).     Assaults  vary,   of  course, 
exceedingly,  from  the  infinite  variety  of  circumstances  with  which 
they  are  attended.     Thus,  assaults  with  intent  to  commit  a  rape, 
or  unnatural    crime,    may  require  the  utmost   severity  which   the 
courts  are  empowered  to  exert,   as   their  moral  turpitude  exceeds 


(a)  3  Inst.  219.  (c)  3  Geo.  4.  c.  114. 

(6)  3  Eurr.  1901.      See  form  (rf)  Burr.  1902. 

of  sentence,  3  Burr.  1901.     The  (e)   11  tJarg.  St.  Tr.  292.  204. 

punishment  of  pillory  for  per-  20  Cobb.  St.  Tr.  788,  9. 

jury,  or  subornation  thereof,  is  (/")  See  post,  vol,  iii.  877  a. 

excepted  m  the  50  Geo.  3.  c.  138,  (^f)  1  Esp.  Rep.  229. 

and  continues.  (A)  Cro.  Car.  507. 

Vol.1.  YY 
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DiscuETioNARY  that  of  many  capital  felonies  ;  while  there  are  others,  on  the 
JUDGMENTS,  contrary,  tor  which  the  most  trifling  fine  is  an  adequate  penalty  {a). 
In  all  these  cases,  the  practice  of  compelling  the  offender  to  find 
sureties  for  his  good  behaviour  has  prevailed,  and  has  been  found 
of  the  highest  benefit  (b).  It  is,  indeed,  one  of  the  most  salutary 
instances  in  which  our  laws  are  directed  to  the  prevention  of 
crimes,  which  is,  at  all  times,  so  much  better  than  their  punish- 
ment. 

The  case  of  nuisances  to  highways,  or  suffering  them  to  remain 
in  a  state  of  decay,  is  evidently  of  a  different  complexion  to  any 
other  criminal  proceeding.  Its  object  is  the  remedy  of  the  in- 
convenience, and  not  any  vindictive  or  exemplary  infliction  on 
the  party  who  ought  to  have  prevented  it.  The  judgment,  in 
general,  is,  that  the  defendant  pay  a  fine,  and  that  the  nuisance  be 
abated  (c).  But  the  latter  part  is  not  always  essential  or  proper. 
Thus,  where  the  building  itself  is  unobjectionable,  but  some 
noxious  trade  is  carried  on  within  it,  there  need  be  no  judgment 
that  the  nuisance  shall  be  abated  {d).  And  where  the  nuisance 
is  not  stated  in  the  indictment  as  still  existing,  no  judgment  can 
be  given  to  abate  it,  because  it  does  not  appear  on  the  record  to 
be  in  existence  (e).  When  only  a  part  of  an  erection  is  com- 
plained of,  judgment  may  be  given  to  remove  that  part  which  is 
found  injurious  {f).  Where  a  nonfeasance  only  is  in  question, 
as  of  not  repairing,  if  it  appear  by  justices'  certificate,  and  afli- 
davit,  that  the  road  is  actually  repaired,  they  will  only  give  judg- 
ment for  a  nominal  fine  of  Gs.  8c?.,  or  13s.  Ad.,  with  nothing 
[  717  ]  relative  to  its  abatement  (o).  And  if  it  be  certified  that  the  way 
has  been  since  diverted,  by  an  order  of  two  justices,  and  that 
such  part  of  the  old  way  as  is  retained  is  in  sufficient  repair,  the 
court  will  only  give  judgment  for  the  nominal  peiralty  {h). 


(a)    As   to    assaults  in   gene-  {d)  2  Stra.  68fi.     2  Sess.  Cas. 

ral,  and  in  particular  cases,  and  34.     7  T.  R.  4(J7.      Com.  Dig. 

the  respective  punishments,  see  Indictment,  N. 

post,  vol.  iii.  Index,  "  Assault."  (c)  8  T.  R.  142. 

(i)    Dick.    Sess.     177.      See  (/■)!)  Co.  53.     Godb.  221. 

form,  Leach,  536.  (</)  13  East,  IG4.     1  Bla.  Rep. 

(c)  Pro.  Abr.   Nuisance,  49.  295.  G02.    3  Smith,  575.    GT.  R. 

8T.  R.  142,  3.    See  post,  vol.  iii.  G35. 

675,607  6.  (A)   13  East,  166,  7. 
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The  only  judgment,  at  the  present  day,  without  express   sen-  Jud^^ments  witlw 

....  .         out  express  sen- 

tence,  IS   that  of  outhivvry ;  that  or  abjuration   being   long  snice  tence. 

obsolete.  This  judgment  is  given  by  the  coroner  at  the  fifth 
county  court,  upon  the  defendant's  not  appearing  to  the  exigent, 
and  is  entered,  "  therefore  the  defendant,  by  the  judgment  of  the 
coroner  of  our  lord  the  king,  is  outlawed"  («).  And  it  seems  to 
be  agreed,  that  when  this  judgment  appears  of  record,  by  the 
sheriff's  return  of  the  exigent,  in  case  of  felony,  the  defaulter  will 
be  as  much  attainted,  and  liable  to  suffer  the  penalty  of  death, 
and  incur  the  disabilities  of  attainder,  as  if  he  had  been  convicted 
by  verdict,  and  sentenced  in  the  regular  course  of  judgment  (b). 
And  it  has  been  holden,  that  if  this  do  not  appear  on  the  return, 
but  only  by  the  answer  of  the  coroner  to  a  certiorari  directed  to 
him,  requiring  him  to  certify  whether  the  defendant  was  outlawed 
or  not,  the  same  consequences  will  follow  (c).  When,  therefore, 
he  is  brought  in  by  capias  utlagatum,  no  sentence  of  death  is  to 
be  pronounced  against  him,  for  that  is  implied  upon  the  out- 
lawry (d).  He  is  merely  asked  by  the  court  if  he  has  any  thing 
to  say,  why  execution  should  not  be  done  upon  him,  according  to 
law  (e).  To  this  he  may  plead,  that  he  is  not  the  person  named 
in  the  process  ;  which,  like  other  collateral  issues,  will  be  tried 
instanter  (J").  If  the  outlawry  then  appear  to  be  erroneous,  he 
may  assign  errors,  or  any  one,  as  amicus  curiae,  may  point  them 
out  to  the  court,  who  will  stay  execution,  if  the  least  technical 
objection  can  be  supported  (g).  The  defendant  will  be  remanded  [  718  ] 
until  he  has  obtained  a  writ  of  error,  which  will  be  argued  and 
decided  in  the  way  we  have  already  shown  in  considering  this  kind 
of  process  (A).  If,  however,  no  error  appear,  the  prisoner  will 
be  ordered  for  execution  (/).  Upon  an  outlawry  for  a  misde- 
meanor, the  defendant  remains  in  custody,  unless  the  outlawry  be 
reversed  for  error,  so  that  the  outlawry  does  not  operate  as  a  con- 


(a)  Ante,   356,  3G1.     3  Inst.  (rf)Fost.  113. 

212.     2  Dyer,   223.  a.     Hawk.  (c)    Id.  ib. 

b.  2.  c.  48.  s.  21.  (/•)  Post.  41. 

(6)  Finch,  4()7.     Co.  Lit.  128.  (g)  1  Burr.  (J3J).     3  Inst.  2 12. 

288.     3  Inst.   212.  .52.     IJawk.  2  Hale,  408.    Hawk.  b.  2.  c.  48. 

b,  2.  0.  48.  s,  22.     Ante,  305.  s.  23. 

(c)  Co.  Lit.  288.     Llawk.  b.2.  {h)  1  Burr.  6a9.     Ante,  369, 

c.  48.   s.  22.  ace.      Dyer,  223.  370. 

cent.  (i)  Fost.  113.. 

Y  Y  2 


718 


CHAPTER    XVI, 


Judgment* 

WITHOUT 

EXPRESS 

lENTE.VCE. 


vlction  (a).  This  distincliou  seems  quite  opposite  to  the  general 
principle  of  our  law,  which,  in  favorem  vita,  allows  many  ad- 
vantages in  case  of  felony ;  as  the  plea  of  not  guilty,  after  an 
objection  in  abatement  or  demurrer ;  while,  in  this  solitary 
instance,  the  defendant  is  concluded  by  the  outlawry  without  any 
trial,  though  here  alone  his  life  is  in  jeopardy. 


Commencement 
and  duration  of 
punishment. 


When  the  defendant  is  in  execution  on  a  former  judgment  in  a 
criminal  case,  sentence  of  imprisonment,  and  Qther  penalties,  may 
be  given  against  him,  to  commence  from  the  expiration  of  the 
former  confinement,  previously  awarded  {b).  So  where  he  is 
charged  with  several  offences  at  the  same  time,  of  the  same  kind, 
he  may  be  sentenced  to  several  terms  of  iniprisonment,  one  after 
the  conclusion  of  the  other  (c).  The  same  might  also  be  done 
in  case  of  transportation ;  but  it  seems  the  court  may,  in  their 
discretion,  sentence  the  prisoner  to  another  term,  commencing 
before  the  expiration  of  that  under  which  he  is  already  la- 
bouring ((/). 


Judgments  for 
the  defendant. 
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When  the  defendant  is  acquitted  upon  the  merits,  by  the  verdict 
of  a  jury,  or  discharged  on  the  allowance  of  a  plea  of  pardon, 
the  proper  entry  is^  "  whereupon  all  and  singular  the  premises 
being  seen  and  fully  understood  by  the  court  of  our  said  lord  the 
]  king  now  here,  it  is  considered  and  adjudged  (e)  by  the  said  court 
here,  that  the  said  defendant  be  discharged  of  the  premises,  and 
do  depart  hence  without  day  in  this  behalf"  (y').  And  this 
judgment  of  acquittal,  in  case  of  misdemeanors,  in  the  King's 
Bench,  cannot  be  given  at  Nisi  Prius,  but  must  be  in__banc  (g). 
It  seems  to  have  been  formerly  supposed,  that  there  was  a  great 
difference  in  the  effect  of  a  judgment,  which  included  the  words 
"  eat  inde  quietus,"  and  one  which  was  merely  "  eat  sine  die"  (/<)• 


(a)  Ante,  360. 

{b)  4  Burr.  2o77,  8.  See  form, 
4  Burr.  -2577,  ».     Post,  last  vol. 

(c)  1  Leach,  530.  See* form, 
1  l.each,  536.     Post,  last  vol, 

(rf)  1  Leach,  451. 

(e)  The  words,  "  It  is  order- 
ed, Ac."  are  not  proper,  1  Barn. 
A  Cre«.  711.    Aute,  701,  n.  (a). 


(f)  3  P.  Wnis.  499.  2  Sess. 
Cases,  202.  2  Hale,  391.  See 
form,  Co.  Ent.  350.  300.  Rast. 
Ent.  47,  48.  51.  50,  7.  2  Hale, 
391,  392.  11  East,  508.  511. 
Hawk.  b.  2.  c.  48.  s.  13.  Post, 
last  vol. 

(<7)  11  East,  514. 

{h)  2  Hale,  393,  4. 
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For  it  is  said,  that  if,  after  the  latter,  the  first  indictment  proves  Judgments  for 

DEFENDANT. 

to  be  defective,  a  new  prosecution  may  be  supported  ;  but  that, 
after  the  former,  the  previous  acquittal  may,  in  any  case,  be 
effectually  pleaded  («).  The  first  part  of  this  proposition  is,  no 
doubt,  correct  at  the  present  day  ;  for  it  has  been  effectually 
shown,  that  where  a  party  is  acquitted,  on  the  ground  that  the 
indictment  is  defective,  he  may,  after  judgment  of  "  eat  sine  die," 
be  again  indicted  (6).  But  in  this  case  the  entry  ought  to  be 
special,  *'  and  because  it  appears  that  the  indictment  is  not  suf^- 
cient,  therefore  it  is  considered  that  the  defendant  go  thereof  with- 
out day,"  for  then  the  cause  is  evident  upon  the  face  of  the 
proceedings  (c).  Whether,  if  in  such  case,  the  judgment  were 
erroneously  entered,  "  eat  inde  quietus,"  the  prosecutor  could  be 
admitted  to  show  that  the  cause  of  acquittal  was  a  mere  informa- 
lity, does  not  seem  to  be  decided.  In  case  of  an  indictment  for 
murder  or  manslaughter,  where  it  appears  that  the  defendant  slew 
a  robber  or  assassin  in  the  attempt  to  rob  or  kill  him,  the  judg- 
ment is,  "  eat  inde  quietus"  id).  When  the  jury  find  him  guilty 
per  infortunium,  or  se  defendendo,  he  has  judgment  to  find  bail, 
or  "  remittitur  prisonae  ad  expectandam  graliam  regis"  (e).  The 
consequence  of  both  these  judgments  is  precisely  the  same  ;  effec-  [  720  ] 
tually  to  shield  the  defendant  from  any  future  prosecution  on  the 
same  charge  at  the  suit  of  his  majesty  {f). 

When  the  judgment  is  pronounced,  it  ought,  with  all  the  pre-  Of  the  record  of 
J-  ..  1,11  ,         «  /.  ...      the  judgment  *. 

cedmg  matter,  to  be  entered  on  the  record.     After  a  conviction  m 

the  King's  Bench,  this  entry  is  made  on  the  plea  roll,  but  at  the 

Old  Bailey  Sessions  it  is  said  that  the  proceedings  are  brought 

into  the  King's  Bench,  placed  in  a  bag,  and  laid  aside  (g).     This 

record,  in  case  of  felony,  states  the  session  of  oyer  and  terminer — 

the  commission  of  the  judges — the  presentment  by  the  oath  of  the 

grand  jurymen  by  name — the  indictment — the  award  of  the  capias 


(«)  2  Hale,  394,  5.  (e)  2  Hale,  395. 

(6)  4  Co.  44,  a.     3  lust.  214.  (/)  3  Inst.  213,  14.     2  Hale, 

Ante,  304.  395. 

(c)  2  Hale,  393.  {g)  Holt,  345.     1  Salk.  371. 
id)  2  Hale,  395. 

*  See  foruj,  11  East,  o09.  4  Bla.  Com.  Ajipciulix,  I. 

/ 
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Kecord  OF  THE  or  process  to  bring  in  the  oflfender — the  delivery  of  the  indict- 
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nient  into  court — the  arraignment — the  plea — the  issue — the 
award  of  the  jury  process — the  verdict — the  asking  the  prihoner 
why  sentence  should  not  be  passed  on  him — and  the  judgment  of 
death  passed  by  the  judges  (a).  The  record  in  the  King's  Bench 
is  to  the  same  effect  (/;).  In  this  record,  all  the  acts  of  the  court 
ought  to  be  stated  in  the  present  tense,  as  praiceptuni  est,  not  prae- 
ceptuni  fuit ;  but  the  acts  of  the  parties  themselves  may  be  pro- 
I)erly  stated  as  past  (c).  And,  therefore,  if  it  state  that  the  she- 
riff zcas  commanded,  instead  of  is  commanded,  the  error  will  be 
fatal  {d).  It  is  not  necessary,  however,  to  set  forth  at  large  the 
commission  on  which  the  judges  proceeded  to  the  trial ;  and,  if 
done,  minute  accuracy  will  not  be  requisite  (e).  Nor  is  it  essen- 
tial that  any  issue  should  be  stated,  as  having  been  joined  between 
the  crown  and  the  defendant  {J  )•  So  the  judges  need  not  be 
[  721  ]  shown  expressly  to  have  been  "  assigned  by  the  king,"  if  it 
sufficiently  appears  that  they  are  the  king's  justices  ;  for  their 
authority  could  be  derived  from  no  other  source  than  his  plea- 
sure (g).  And  where  several  defendants  are  jointly  indicted,  and 
a  special  verdict  only  as  to  one  of  them  is  removed  by  certiorari, 
there  will  be  no  occasion,  on  the  record,  to  notice  any  others  than 
the  one  as  to  whom  the  removal  has  been  made,  whether  they 
were  acquitted  or  found  guilty  (//).  But  it  must  appear  that  the 
defendant  was  in  court  at  tlie  time  of  pronouncing  the  judgment, 
or  the  whole  will  be  erroneous  (/).  But,  as  we  have  seen,  it  is 
not  necessary  on  the  record  to  notice  the  proclamation  {k). 

When  an  indictment  for  a  misdemeanor  has  been  removed  by 
certiorari  into  the  crown-office,  and  the  defendant  is  convicted, 
judgment  is  signed  in  the  office,  as  in  the  case  of  a  civil  action, 
and   the   award  is    "  quod   capiatur"  (/).     This  is  merely  in    the 


(a)  4  Hla.  Com.  Appendix,  I.  ( f)  8  Uarg.  St.  Tr.  2BG,  287. 
to  IV.     11   liast,  TjOU,  cS.c.    1  Ld.  4  Burr.  2085. 

Kavm.  47,  8.  2G7.  (g)  4  Burr.  208.3. 

(b)  i  I  Ea.<^t,  508.  (h)  4  Burr.  208(>. 

(c)  1  Mod.  81.  Comberb.  (?)  1  Lord  Raym.  48.  2G7. 
353.  2  Saund.  :iyjJ,  n.  1  T.  li.  Ante,  Gf)5.  Rex  v.  Hollingber- 
»20.  ry,  4  B.&C.  329. 

(d)  2  Saiind.  3f»3.  (k)  2  Lord  Rnyin.  14G9. 
(<-)  4  Burr.  2085.  (/)   2  Burr.  801. 
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nature    of  an   inleilocutory  judgment,   and  does  not  at   all  con-  Rf.coudofthe 

1      ,  ,  ,    ^        ,  ^  r  ,  •      /     \  JUDGMENT. 

cJude  the  defendant  from  afterwards  movnig  to  arrest  it  (a). 
When  the  defendant  is  absent  at  the  time  of  conviction,  and  the 
offence  is  only  fineable,  the  proper  judgment  is  "  quod  capiatur"; 
or,  if  present,  and  does  not  pay  it,  "  ideo  commitlitur  gaolae"; 
for  the  first  is  only  necessary  when  he  is  absent  (6). 

In  cases  of  a  traverse  at  the  sessions,  a  record  is  also  made  by 
the  clerk  of  the  peace,  comprising  a  complete  history  of  the 
whole  proceedings,  the  stile  of  the  court,  the  indictment,  the 
process  to  compel  au  answer,  the  traverse  itself,  the  trial  by  the 
jury,  their  verdict,  the  judgment  of  the  court,  and  the  fine 
assessed  by  the  magistrates  (c). 

If  any  part  of  the  proceedings  be  stolen  or  lost,  the  deficiency 
may  be  supplied  by  a  new  entry  {d).  This  may  be  done  by  the  [  722  ] 
judges  from  the  paper-books,  as  they  have  always  power  over 
their  own  proceedings  (e).  And,  therefore,  where  a  writ  of  error 
was  brought  in  the  Elouse  of  Lords  upon  a  conviction  of  perjury, 
for  the  want  of  a  venire  which  had  been  lost,  the  House  ordered 
a  new  one  to  be  awarded  (/).  So  if  the  postea  be  missing,  a 
fresh  one  may  be  drawn  from  the  notes  of  the  associate  (g). 

In  case  of  misdemeanors,  it  is  clear  the  court  may  vacate  the  Of  vacating  the 
judgment  passed,  before  it  becomes  matter  of  record,  and  may  i"v!ngTnoti"e1-, 
mitigate,  or  pass  another,  even  when  the  latter  is  more  severe  {h). 
And  the  justices  at  sessions  have  the  same  power  during  the 
session,  because  it  is  regarded  as  only  one  day ;  but  they  cannot 
do  it  at  any  subsequent  period,  unless  an  adjournment  be  entered 
on  the  roll  (?').  And  no  court  can  make  any  alteration,  when 
once  the  judgment  is  solemnly  entered  on  the  record  ;  but,  if  any 


(a)  2  Burr.  801.  (g)  2  Stra.  1264.     1  Vent.  92, 

(6)  Cro.  Car.  340,  1.  93.      And   see   Cro.   Car.    144. 

(c)  Dick.  Sess.  155.  See  form,  Barnes,  14.     1  Salk.  47.  5.3. 

post,  last  vol.  (A)  G  East,   328.     1  M.  ik  S. 

(rf)  1  Stra.  140.     Fortes.  355.  442.     [lawk.  b.  2.  c.  48.  s.  20. 

Lil.  £nt.  523.     2  Stra.  833.  Com.  Dig.  Indictment,  N. 

(e)  Fortes.  355.  (<)   2  Salk.  60G.     Bac.  Abr. 

(/)  Andr.  13,  in  nolis.  1  Stra.  Court  of  Sessions.     Dick.  Sess. 

140,  n.  (I).  13,  14,  375,6. 
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Vacating  material  defect  appear  on  the  face  of  it,  the  judgment  may  be 
reversed  by  writ  of  error  (a).  So  the  court  of  King's  Bench  will 
not  mitigate,  though  they  may  set  aside  a  fine  imposed  by  an 
inferior  court,  on  the  removal  of  proceedings  by  certiorari 
thither  (b).  But  the  defendant,  if  oppressed,  may  obtain  a 
remedy  by  petition  to  the  lords  commissioners  of  the  Treasury, 
who  will  refer  it  to  the  attorney-general ;  and,  if  his  report  be 
favorable,  will  allow  such  mitigation,  as  they  think  the  case  re- 
quires (c).  After  judgment  for  a  libel,  the  court  will  not,  on  the 
motion  of  the  defendant,  make  an  order  on  the  prosecutor  to 
deliver  up  the  originals  of  a  libellous  matter,  to  be  retained  in 
the  custody  of  an  officer  (c?). 


(a)  4  Mod.  395.  T.  Raym.  37G,  7. 

(b)  8  T.  R.  615.     Court  may  (c)  8  T.  R.  618,  n.  (d). 
alter  fine  during  same  term,  Sir         (d)  2  East,  361. 
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OF  THE  CONSEQUENCES  OF  JUDGMENT  OF 
DEATH,  viz.  ATTAINDER,  FORFEFTURE,  AND 
CORRUPTION  OF  BLOOD. 

When  sentence  has  been  pronounced  upon  a  criminal  for  a  Of  Attainder, 

•     1     /v  1      -     •  •  /.  1  II-      ^"^  when  it 

capital  oirence,  he  is  immediately,  by  operation  of  law,  placed  in  ensues. 

a  state  of  attainder  (a).  Upon  an  outlawry,  also,  in  case  of  a 
charge  of  felony,  the  same  consequences  arise  as  from  an  express 
sentence  (b) ;  and  when  abjuration  was  allowed,  that  also  had  a 
similar  effect  (c).  It  does  not  take  place  upon  conviction,  be- 
cause there  is  still,  in  contemplation  of  law,  a  possibility  of  the 
party's  innocence  ;  something  may  even  yet  be  offered  in  arrest 
of  judgment :  the  defendant  may  plead  a  pardon,  or  the  proceed- 
ings may  be  shown  to  be  erroneous ;  and  though  the  strongest 
presumption  is  entertained  of  his  guilt,  he  may  still  show  his 
claim  to  indulgence  or  to  a  discharge  (e).  And,  therefore,  if  a  [  724  ] 
defendant  dies  at  any  time  before  judgment  is  pronounced  against 
him,  or  he  be  outlawed,  he  will  not  be  attainted,  and  none  of  the 
forfeitures  consequent  on  attahider  will  ensue  (f).  And,  there- 
fore, it  is  said,  that  even  if  a  man  die  fighting  in  open  rebellion 
against  his  majesty,  he  shall  not  be  attainted  (g) ;  though  the 
chief  justice,  who  is  coroner  for  the  whole  of  England,  may  take 
a  view  of  the  body,  make  a  record  of  the  manner  of  his  death, 
and  return  it  into  the  King's  Bench,  by  which  his  lands  and  goods 
will  be  forfeited  (h).     Anciently  a    party,    who,   instead  of  an- 


(o)  Co.  Lit.  390,  b.  4  Bla.          (e)  4  Bla.  Com.  381. 

Com.  380.  (/)  Co.  Lit.  390,  b.  note  (2). 

(6)  Co.  Lit.  390,  b.  4  Bla.      3  Inst.  12.     4  Rep.  57,  b. 

Com.  380.      Williams,  J.    At-          (g)  Co.  Lit.  390,  b.  note  (n). 

taiuder.  4  Rep.  47,  h. 

(c)  Co.  Lit.  390.    3  P.  W.  37,  {h)  4  Rep.  57.  Co.  Lit.  390,  b. 

•^8,  n.  B.  note  2. 

{'J)  4  Bla.  Com.  381. 
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Attainder,      swering,  stood  obstinately  mute,  could  not  be  attainted,  except  in 

AND    WHEN    IT  r    i  •     i  ,       .  i-  •  i         I  r 

ENsuEs.  case  or  high   treason  ;    and   the   lingering   death   ot    penance  was, 

therefore,  sometimes  endured,  in  order  to  prevent  the  forfei- 
ture (cr).  By  the  12  Geo.  2.  c.  20,  this  barbarous  punishment 
was  abolished,  and  at  the  same  time  the  advantage  which  it  inci- 
dentally produced  was  taken  away ;  for  standing  mute,  in  all 
cases,  amounts  to  a  conviction,  and  subjects  the  offender  to  all 
the  same  consequences  which  a  judgment  on  verdict  or  confession 
entails  (b).  There  is  also  another  mode  of  attainder,  which  has 
been  sometimes  exerted  on  great  and  perilous  occasions,  when 
the  ordinary  mode  of  justice  would  not  ensure  the  public  safety; 
this  is,  the  attainting  of  state  criminals  by  act  of  parliament. 
The  attainder  of  Sir  John  Fenwick,  for  conspiring  against  Wil- 
liam the  Third,  is  one  of  the  most  remarkable  instances  of  the 
kind  in  our  history ;  but,  just  before  he  was  tried  for  high  treason, 
the  act  had  been  passed,  requiring  two  witnesses  to  every  indict- 
ment for  that  offence  (c).  On  his  trial,  only  one  witness  could  be 
produced  against  him,  and,  therefore,  it  was  found  impossible  to 
procure  a  conviction.  To  supply  this  defect,  a  bill  of  attainder 
[  725  ]  was  brought  into  parliament,  which,  after  great  opposition,  passed, 
and  the  defendant  was  attainted  and  executed  (d). 


Meaning  and 
effect  of 
Attainder. 


The  word  attainder  is  derived  from  the  Latin  term  attinctus, 
signifying  stained  or  polluted,  and  includes,  in  its  meaning,  all 
those  disabilities  which  How  from  a  capital  sentence  (e).  On  the 
attainder,  the  defendant  is  disqualified  to  be  a  witness  in  any 
court  (J)  ;  he  can  bring  no  action,  nor  perform  any  of  the  legal 
functions  which  before  he  was  admitted  to  discharge  (g) ;  he  is, 
in  short,  regarded  as  dead  in  law  (h).  He  is  also  incapable  of 
making  any  will,  for  his  property  is  no  longer  at  his  own  dis- 
posal (?) ;  though  there  is  this  difference  between  conviction  and 


(a)  Co.  Lit.  391,  a.  4  Bla. 
Com.  3'20,  note.   Ante,  424,  &c. 

(b)  Ante,  428. 

(c)  7  «!v:  8  W.  3.  c.  3.  s.  4. 
Ante,  428. 

(d)  See  the  whole  of  the  pro- 
ceedings in  this  case  at  great 
length,  o  Harg.  St.  Tr.  38  to  138. 

(f)  Jac.  Law  Diet.  Attainder. 


4  Bla.  Com.  380. 
(/)  Ante,  599. 

(g)  3  List.  213.  4  Bla.  Com. 
380.  Williams,  J.  Attainder. 
1  Taunt.  82.     2  Leach,  lOOG. 

(/i)  3  Inst.  213.  4  Bla.  Com. 
380.     Williams,  J.  Attainder. 

(/)  2  Hale,  206,  &c.  Toller 
on  Exors,  11. 
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judgment,  that  if  he  die  after  the  former,  but  before  the  latter,  he        Meaning 

AND    EFFECT   OF 

may  pass  his  real  estate,  but  not  his  personal  property  ;  because  attainder. 
the  goods  and  chattels  are  forfeited  on  the  verdict  of  guilty,  but 
the  lands  are  not  divested  until  the  attainder  (a).  But  a  party 
attainted,  if  allowed  to  purchase,  and  admitted  to  hold  a  copy- 
hold worth  more  than  .£30,  is  competent  to  gain  a  settlement  by 
forty  days'  unopposed  residence  [b).  It  seems  too,  that  he  may 
purchase  lands,  though  he  cannot  retain  them  {c),  and  have  them 
conveyed  to  himself  and  his  heirs,  though  he  can  have  no  heir  to 
succeed  him  (d).  And  it  is  to  be  observed,  that  this  situation  of 
civiliter  mortuus  is  never  allowed  to  protect  him  from  the  claims 
of  private  individuals,  or  the  necessities  of  public  justice;  so 
that,  though  he  can  bring  no  action  against  another,  he  may  be 
sued,  and  execution  may  be  taken  out  against  him  (e).  It  is  true, 
the  circumstance  of  his  being  thus  charged  at  the  suit  of  a  [  726  ] 
creditor,  will  not  prevent  the  crown  from  putting  the  sentence  of 
death  into  effect ;  but,  if  he  be  subsequently  pardoned,  the  former 
will  retain  his  rights  over   his   person  (J  )-     And  we   have    seen,  * 

that  he  is,  in  no  case,  allowed  to  plead  autre  fois  attaint,  except 
when  any  future  prosecution  would  be  superfluous,  and  of  no 
avail  (g).  He  may,  therefore,  be  indicted  of  treason,  after  a  con- 
viction of  felony,  because  the  punishment  on  the  former  is  more 
severe,  and  the  forfeiture  more  extensive  (A).  And  where  he  is 
concerned  in  another  crime,  as  principal,  he  may  be  tried,  in  order 
to  enable  the  court  to  sentence  the  accessaries  (i) ;  or  he  may  be 
compelled  to  answer  to  former  robberies,  in  order  to  restore  the 
goods  to  the  parties  injured,  under  the  statute  {k).  And  if  he 
commits  any  outrage,  while  under  sentence  of  death,  he  may  be 
prosecuted  tor  it,  after  the  attainder  has  been  reversed,  or  a  par- 
don been  granted  (/).     But  v\hile  under  that  sentence,  he  cannot 


(a)  Tol.  Ex.  n.  (g)  Ante,  4G4.     4  Bla.  Com. 

(6)   15East,4()3.    GT.R.117.  33G.     Co. Lit.  390,  b.  n.  2. 
(c)  (Jo.  Lit.  2.  b.  (A)  3  Inst.  213.     Poph.   107. 

{d)  Id.  ibid.  2  Hale,  252.    Hawk.  b.  2.  c.  30. 

(e)  I'ost.    61.       1  Wils.    217.  s.  4. 

1  Bla.   Hep.  31.      2  Stra.  873.  (?)  Poph,  107.     4  Bla.  Com. 

2  Anders.  38.    46.      Cro.  Eliz.  337.     Hawk.  b.  2.  c.  36.  s.  6. 
516.     15  East,  465.     He  may  be  (A)  21  Hen.  8.  c.  11.     2  Hale, 
charged    in    execution,    6  Ves.  252.  , 
734.                                                            (/)  Post.  61. 

(/)  Fost.  61.  63. 
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Meaning  be  brought  up  to  receive  judgment  for  another  felony,  although 
ATTAiNDEu.  ^'^  ^as  undcf  that  sentence  \\hen  he  was  tried  for  the  otlier  felony, 
and  did  not  plead  his  prior  attainder  (a).  And  he  cannot  be  al- 
lowed to  petition  the  chancellor  to  supersede  a  commission  of 
bankrupt  issued  against  him,  whether  the  attainder  arose  directly 
out  of  the  proceedings,  or  from  any  distinct  transaction  (6). 

On  the  other  hand,  the  person  of  an  attainted  felon  is  still 
under  the  protection  of  the  law  (c),  and  therefore  the  position  of 
Blackstone,  "  that  the  law  takes  no  further  care  of  him  than  barely 
to  see  him  executed  (<Z),*'  must  be  taken  with  some  allowance.  To 
kill  him  without  warrant  is  murder,  and  subjects  the  offender  to  a 
prosecution  by  the  crown  or  an  appeal  at  the  suit  of  the  widow  (e). 
The  heir,  indeed,  could  maintain  no  appeal,  because  all  relation- 
[  727  ]  ship  founded  on  consanguinity  is  dissolved  by  the  attainder,  but 
that  which  arises  from  the  matrimonial  contract  can  cease  only 
with  existence  (f).  If  a  rape  were  committed  on  a  woman  under 
sentence  of  death,  or  a  wanton  attack  made  on  the  person  of  a 
felon,  there  can  be  no  doubt  that  the  party  offending  would  be 
liable  to  public  justice  ;  and,  after  a  pardon,  a  person  injured 
while  under  attainder  might  support  an  action  in  his  own  name  to 
recover  damages  (g),  and  by  5  Geo.  4.  c.  84.  s.  26.  felons  trans- 
ported receiving  a  remission  of  the  sentence  from  the  governor  or 
lieutenant-governor  of  any  colony,  may  sue  for  property  acquired 
by  him  after  conviction. 

Its  conscfiucnces       The  consequences  of  attainder  are  forfeiture  and  corruption  of 
^^^'  blood,  which  we  must  now  proceed  to  consider. 

Foifeiture.  The  law  of  forfeiture,  in  criminal  cases,    is  of  very  ancient 

origin,  and  seems  to  have  been  interwoven  with  the  first  elements 

of  our  ancient  jurisprudence.    Unlike  many  of  our  ancient  usages, 

it  was    not  derived   from  the  feudal  system,  but  was  practised  by 

our  Saxon  ancestors,  and  formed  a  part  of  the  old  Scandinavian 

When  real  pro-     constitution  (h).     At  common  law,  therefore,  all  lands  of  inherit- 
peiiy  I'orfeiteil. 


(a)  Russ.  &  My.  C.  C.  2G8.  (<•)  Fost.  63. 

.(6)  1  Taunt.  »2.  -iLcaeh.lOOG.  (/)  Id.  lb. 

(c)  Tost.  03.  ('/)  Id.  lb.     And  see  post. 

({/}  4  Bla.  Com.  380.  (A)  4  151a.  Cora.  383. 
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ance  whereof  the  offender  was  seized  in  his  own  right,  and  all 
rights  of  entry  to  lands  in  the  possession  of  a  wrongdoer,  are  for- 
feited to  the  crown  tipon  an  attainder  of  high  treason,  whether 
they  are  fee-simple  or  fee  tail,  to  be  vested  absolutely  and  for  ever 
in  the  crown  (a).  And  the  lands  thus  forfeited  are  immediately 
vested  in  his  majesty  without  any  office,  because,  as  the  blood  of 
the  felon  is  corrupted,  the  freehold  must  not  remain  in  abey- 
ance (b);  though  it  seems  that,  at  common  law,  this  did  not 
actually  occur  till  the  death  of  the  traitor  by  whom  they  were 
formerly  possessed  (c).  His  wife  also  loses  her  dower  (d),  but 
the  traitor  does  not  forfeit  lands  he  holds  in  another's  right,  as 
that  of  the  church  (e),  or  in  that  of  his  wife  (f)  ;  nor,  at  common 
law,  did  he  forfeit  a  use  of  lands  holden  in  trust  for  him  by  an- 
other (g),  unless  it  were  fraudulently  conveyed  with  intention  to 
avoid  a  forfeiture  {h).  And  it  seems  to  be  agreed  that  no  right  of 
action  to  lands  of  inheritance  could  ever  be  lost  (i),  or  any  right  of 
entry  into  lands  in  the  possession  of  a  tenant  holding  under  a  lawful 
title  (i).  But  it  is  said  that  the  inheritance  of  this  kind  not  lying 
in  tenure,  as  fairs,  markets,  warrens,  corodies,  rent-charge,  com- 
mons, &c.  are  forfeited  to  the  king  on  an  attainder  of  high  trea- 
son; and,  on  sentence  of  death  for  felony,  their  profits  will  imme- 
diately belong  to  the  crown  during  the  offender's  life,  and  the 
inheritance  be  extinguished  at  his  death  ;  for  it  cannot  escheat 
because  it  lies  not  in  tenure,  nor  can  it  descend  because  the  blood 
is  corrupted  (/).     It  appears   not  to  be  a  settled  point  whether  a 


When  reac 
property 
forfeited. 


(a)  1  Cruise,  51,  2.  Co.  Lit. 
8  a.  392.  b.  3  Inst.  19.  1  Hale 
240.  359.  3  Co.  2,  3.  Hawk, 
b.  2.  c.  49.  s.  1.  Com.  Dig.  For- 
feiture, B.  1.  4  Bia.  Com.  381. 
Bac.  A b.  Forfeiture,  A.  Burn,  J. 
Forfeiture,  I.  Williams,  J.  At- 
tainder. 

(b)  4  Co.  58.  1  Leon.  21. 
1  Hale,  242.  Hawk.  b.  2.  c.  49. 
s.  I.     Bac.  Abr.    Forfeiture,  A. 

(c)  Co.  Lit.  2.  1  Leon.  21. 
1  Hale.  242,  Hawk.  b.  2.  c.  49. 
s.  2.     Bac.  Abr.  Forfeiture. 

(d)  1  Cruise,  172. 

(e)  Staundford,  P.  C.  187,  b. 
Com.  Dig.  Forfeiture,  B.  1. 

(/)  Id.  ibid. 

(^)    12   Co.    2.      Hard.   495. 


1  Sid.  260.  Hawk.  b.  2.  c.  49. 
s.  5.  Com.  Dig.  Forfeiture, 
B.  1.  Bac.  Abr  Forfeiture,  A, 
ace.     Hardr.  405.  dub. 

(A)  2  Rol.  Abr.  34.  Hawk, 
b.  2.  c.  49.  s.  5.  Bac.  Abr.  For- 
feiture, A. 

(i)  3  Co.  2,  3.  2  Hale,  242, 3. 
Hawk.  b.  2.  c.  49.  s.  5.  Com. 
Dig.  Forfeiture,  B.  1.  Bac.  Abr. 
Forfeitui'e,  A. 

{k)  3  Co.  2,  3.  3  Inst.  19. 
Hawk,  b,  2.  c.  49.  s.  5.  Com. 
Dig.  Forfeiture,  B.  1.  Bac.  Abr. 
Forfeiture,  A. 

(/)  3  Inst.  19.  21.  Hawk, 
b.  2.  c.  49.  s.  4.  Bac.  Abr. 
Forfeiture,  A. 
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PROPERTY 
FORFEITED 


When  real  cestui  qui  trust  loses  his  estate  by  the  attainder  of  the  trustee  (a). 
It  is  held,  however,  that  in  case  of  the  attainder  of  a  mortgagor, 
the  mortgagee  shall  hold  till  the  crown  thinks  fit  to  redeem,  for 
the  court  will  not  decree  a  foreclosure  against  his  majesty  (6). 


All  copyhold  estates  are  forfeited  to  the  lord  and  not  to  the 
king,  unless  there  is  some  act  of  parliament  or  express  custom  to 
the  contrary  (t).  For  the  lord  having  the  paramount  interest,  in 
[  729  ]  contemplation  of  law,  cannot  be  made  to  lose  his  right  on  the 
ground  of  the  tenant's  attainder ;  and  as  the  blood  is  corrupted  so 
that  lie  can  have  no  heir,  the  land  naturally  escheats  to  the  lord 
as  on  default  of  issue.  From  this  view  of  the  subject  it  follows 
that  the  forfeiture  does  not  accrue  to  him  upon  mere  conviction, 
but  only  on  complete  attainder  ((/).  But  perhaps  it  might  be 
otherwise  by  special  custom  (e).  And  it  has  been  holden  that  if 
a  surrender  of  a  copyhold  is  made  to  a  party  who  is  executed 
before  admittance,  the  land  will  not  escheat  to  the  lord,  but 
return  to  the  surrenderor,  and  descend  to  his  successors  (J). 

In  case  of  felony  and  petit  treason,  the  forfeiture  differs  from 
that  in  high  treason,  both  as  to  extent  and  the  party  who  receives 
the  benefit.  At  common  law,  and  still  where  there  is  no  pro- 
vision to  the  contrary,  the  offender  forfeits  all  his  chattel  interests 
absolutely,  the  profits  of  all  estates  of  freehold  during  his  life  ; 
and,  after  his  death,  all  his  real  estate  in  fee  simple  and  copy- 
hold, but  not  in  fee  tail  (g).  The  profits  of  an  estate  tail  or  for 
life,  go  to  the  king  (A),  but  estates  of  inheritance  accrue  to  the 
lord   and   not   to  his  majesty  (f),  in  which  case  the  dower  or  free 


(a)  1  Cruise,  500.  Fonb.  Tr. 
Eq.  b.  2.  0.  7.  s.  1.  Gilb.  U.  & 
T.  by  Sugden,  10.  ace.  Com. 
Dig.  Forfeiture,   H.  1.  cont. 

(b)  Bridgm.  Index,  Treason. 
2  Atk.  223. 

(c)  I  Cruise,   301,  2.     Hard. 
434.     2  Ventr.  39. 
Copyhold,  M.  1. 

(d)  3  H.  &  A.  510.  2  Vent. 
38.  1  Lev.  263.  Com.  Dig. 
Copyhold,  M.  1.  Hawk.  b.  2. 
c.  40.  s.  7. 

(<?)  2  Vent.    38.      Com.  Dig. 


Com.  Dig. 


Copyhold,  M.   1.     3  B.    &  A. 
510. 

(/)  2Wils.  13.     Hawk.  b.  2. 

0.  49.  s.  7.  n.  (1). 

(ff)  1  Cruise,  52.  361,  2.  Co. 
Lit.  41.  a.  390.  b.  Com.  Dig. 
Forfeiture,  B.  3.  4  Bla.  Com. 
385.  Burn,  J.  Forfeiture,  I. 
Williams,  J.  Attainder. 

(h)  3  Inst.  19.  Hawk.  b.  2. 
c.  49.  s.  6. 

(i)  3  Inst.  19.  Bac.  Al)r. 
Forfeiture,  A.  4  Bla.  Com.  38(5. 
1  Cruise,  30 1,  2. 
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bounty  of  the  wife  is  not  forfeited  (a).  Before,  however,  the 
latter  can  enter  into  the  enjoyment  of  the  lands,  the  king,  at  com- 
mon law,  had  a  right  to  waste  them  by  pulling  down  the  houses, 
extirpating  the  gardens,  ploughing  the  meadows,  and  cutting  down 
the  woods  (b).  This  was  done  professedly  to  strike  terror  into  the 
mind  of  those  who  might  see,  in  the  devastation  before  them,  the 
punishment  of  crime;  but  as  it  was  found  highly  detrimental  to 
the  public  interests,  it  was  agreed,  in  the  reign  of  Henry  the  First, 
that  the  king  should  have  the  profits  of  the  lands  for  a  year  and  a 
day,  instead  of  that  destruction  which  he  was  otherwise  at  liberty 
to  commit  (c).  Hence  the  crown  claimed  the  year  and  day  in 
addition  to  the  waste.  This  seems  to  be  countenanced  by  the 
17  Kdvv.  2.  de  prerogative  regis,  which  speaks  of  the  year,  day, 
and  waste,  as  belonging  to  the  crown.  But  it  is  expressly  di- 
rected by  magna  charta,  that  the  king  shall  restore  the  lands  at 
the  end  of  the  year  and  day,  to  the  lord,  without  any  mention  of 
devastation.  And  this  seems,  according  to  the  older  authorities, 
to  be  the  true  construction  {d) ;  though  later  writers  have  con- 
tended that  the  king  always  possessed  and  still  retains  a  right  to 
the  waste  in  addition  to  his  enjoyment  of  the  profits  (e).  This 
right  of  the  crown  is  now  usually  compounded  for  by  a  pecuniary 
recompense  (/).  The  profits  of  lands  during  life  are  forfeited 
upon  conviction  of  misprision  of  treason  (g),  and  striking  in  any 
of  the  superior  courts  of  justice  {h). 


When  reai, 

property 

forfeited. 
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Personal   property  is,  in  fact,  forfeited  to  the  crown,  on  every  Forfeiture  of  per- 
conviction   of  treason,  petit  treason,  or  felony  whether  clergyable  ^^"^  property, 
or  otherwise  (/),   stlf  murder  or   felo   de  se  (A),    standing   mute. 


(a)  1  Cruise,  210,  335. 

(b)  Co.  Lit.  '194.  b.  4  Co. 
124.  b.  2  lust,  37.  4  Bin.  Com. 
385.  Bac.  Abr.  Fori'eiture,  A. 
Burn,  J.  Forfeiture,  I.  Wil- 
liams, J.  Attainder. 

(c)  2  Inst.  37.  Hawk.  b.  2. 
c.  49.  s.  8. 

(rf)  2  Inst.  36,  7,  and  the  old 
writers  there  referred  to. 

(e)  Hawk.  b.  2,  c.  40.  s.  8.  n. 
Bac.  Abr.  Forfeiture,  A. 

(/)  4  Bla.  Com.  38U. 


(g)  3  Inst.  218. 
386. 

(A)  3  Inst.  218 
Com.  386. 

(0    Co.   Lit.    41.   a. 
121.  b.    5  Co.  109,  110. 
b.  2.  c.  49.    s.  13.     Com 
Forfeiture,    B.  3.       Bac. 


4  Bla.  Com. 


141.     4  Bla. 

12  Co. 

Hawk. 

Dig. 

Abr. 

Forfeiture,  B.    4  Bla.  Com.  386, 
387.     Williams,  J.  Attainder. 

(k)  5  Co.  109,  10.  Bac.  Abr. 
Forfeiture,  li.  4  {>la.  Com.  387. 
Williams,  J.  Attauider. 
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Forfeiture  of  and   tlie  crime  of  striking   in  a  court  of  superior  jurisdiction  (a). 

PERSONAL  CI  >      -  1  •  /•  1         1    1         1 

PROPERTY.  "^o  ^'so  upon  3  coroHcr  s  inquest  taken  on  a  view  ot  a  dead  body, 
[  731  ]  and  finding  that  the  party  when  living  was  guilty  of  a  crime  which 
works  a  forfeiture,  and  that  he  fled  for  the  same,  his  goods  aud 
chattels  will  be  forfeited  {b).  And  where  a  coroner  cannot  have 
a  view  of  the  body,  it  is  said  that  the  crown  may  obtain  the  effects 
by  a  presentment  (c).  It  is  also  holden  that  the  goods  and 
chattels  of  an  offender  will  be  forfeited  on  the  judgment  of  any 
tribunal  competent  to  have  tried  the  crime,  that  when  apprehended 
on  a  charge  of  treason  or  felony,  he  fled  from  or  resisted  those  by 
whom  he  was  taken,  and  was  at  last  killed  in  the  attempt  to  secure 
him  (d). 

A  forfeiture  of  goods  and  chattels  is  also  incurred,  when  the  jury, 
on  an  indictment  of  any  capital  offence,  acquit  the  prisoner  of 
the  principal  charge,  but  find  that  he  fled ;  into  which,  we  have 
seen,  they  are  charged  to  inquire  (e) ;  the  reason  of  which  prac- 
tice was,  that  it  was  thought  an  insult  to  public  justice  to  elude 
and  fly  from  its  inquiries.  It  is,  however,  certain  that  the  finding 
of  the  flight  is,  at  all  times,  traversable,  except  when  it  is  given 
by  the  coroner's  inquest  (J").  And  the  particulars  of  the  goods  are 
always  liable  to  a  traverse  (g).  Since,  indeed,  personal  property 
has  become  of  so  much  importance,  and  frequently  amounts  to 
so  considerable  a  value,  the  courts  have  considered  its  forfeiture 
as  too  severe  a  punishment  for  the  mere  natural  inclination  of 
man  to  preserve  his  freedom  ;  in  modern  practice,  therefore,  the 


(a)    4  Bla.   Com.   387.      Wil-  the  law  is  the  same  upon  an   ac- 

iiams,  J.  Attainder.    2  B.  &  A.  quitL  1  of  petit  larceny,  Hawk. 

238.  b.  2.    c.  49.   s.  14.      Bac.  Abr. 

(6)    Keilw.   68.   a.      2  Dyer,  Forfeiture,  B.   4  Bla.  Com.  387. 

238.  h.    5  Co.  109.    Hawk.  b.  2.  Williams,  J.  Attainder;  though 

c.    49.    s.    14.     Bac.  Abr.   For-  this  would    be   rather   singular, 

feiture,  B.  as  it  has  been  laid  down  by  great 

(c)  5  Co.  110.   Bac.  Abr.  For-  authority,  that  this  consequence 

feiture,  B.  does  not   follow  as  to    the   for- 

(rf)  5  Co.  109.  b.    Plowd.  2G0.  feiture   of  lands  and    tenements 

3  Inst.  227.     Hawk.  b.  2.  c.  49.  when    the    defendant    is    found 

s.  16.     Bac.  Abr.  Forfeiture,  li.  guilty  of  the  offence,  Co.  Lit.  41. 

(e)   5  Co.    110.      Keilw.    68.  Com.  Dit;;.  Forfeiture,  B.  3, 
Hawk.  b.  2.   c.  49.   s.  14.     Bac.  (/)  1  Hale,  362.  2  Hale,  301. 

Abr.    Forfeiture,      B.      4   Bla.  Hawk.  b.  2.  c.  49.   s.  14.     Bac. 

Com.  387.     Williams,  J.  Attain-  Abr.  Forfeiture,  B. 
der.     And  it  has   been  said  that  (^)  Hawk.  b.  2.  c.  49.  s.  14. 
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jury  never  $nd  a  fliglit,  the  inquiry  has  sunk  into  an  empty  form,      Forffitire 

,  •  I  r      r    •       J  /     N  "^"    PERSONAL 

and  no  goods  are  m  sucli  case  lorieited  {a).  property. 

The  last  cause  of  forfeiting  goods  to  which  we  need  here 
alUide,  is  the  default  of  a  defendant  for  not  appearing  on  the 
exigent,  in  case  of  felony  or  treason  (h).  It  h;is  also  been  said, 
that  the  same  consequence  arises  where  the  charge  amounts  to 
petit  larceny  (c).  It  is  clear  that  property  thus  forfeited,  will  not 
be  restored  by  the  defendant's  subsequent  appearance  and  ac- 
quittal (d).  But,  on  the  other  hand,  it  is  agreed  that  it  is  saved 
by  the  reversal  of  the  award  of  exigent,  whether  for  any  matter 
of  form  or  of  substance  (e). 

In  the  liability  to  this  forfeiture  every  description  of  personal 
property  is  included  (J').  Choses  in  action  and  possession  and 
rights  of  action  are  confiscated  alike  to  the  crown  without  office 
foinid  (g) ;  and  bonds  or  leases  made  in  trust  for  the  defendant, 
and  in  which  he  is  beneficially  interested,  are  subject  to  the  same 
seizure,  as  much  as  if  he  were  legally  concerned  or  had  them  in 
his  own  possession  (h).  Any  conveyance  also  of  his  property,  or 
trust  of  a  term  granted  by  him,  to  his  own  use,  for  the  benefit 
of  his  family,  will  be  taken  if  made  in  fraudulent  anticipation  of 
the  forfeiture  (i).     But  no  such  grant  is  forfeitable  if  it  be  made 

(a)  Hawk.  b.  2.  c.  49.  s.  14.  costs.  1  B.  .1-  A.  159.  If  party 
Bac.  A br.  Forfeiture,  B.  4  Bla.  indicted  for  felony  sue  his 
Com.  387.                              .  bankers   for  produce  of  foiony, 

(b)  5  Co.  110,  11,  1  Hoi.  Ab.  court  will  stay  proceedings  in 
793.  Finch,  352.  Ante,  3G5,  action.  4  Taunt.  825.  See  the 
as  to  Process  to  Outlawry.  5  Geo.  4.  c.  84.  s.  2G.  enipower- 
Hawk.  b.  2.  c.  49.  s.  15.  ing  felons  transported,  receiving 

(c)  Hawk.  b.  2.  c.  49.  s.  15.  a  remission  of  the  sentence  from 
{(l)  Id.  ib.  the  governor  or  lieutenant-go- 
(e)  5  Co.  110, 11.  Hawk.  b.  2.      vernor  of  any  colony,  to  sue  for 

c.  49.    s.   15.     Ante,    3(55,   &c.  property  acquired   after  convic- 

as  to  process  to  Outlawry.  tion. 

(/)  Co.  Lit.  391.  a.    Noy,  155.  (h)    Hob.    214.        Cro.    Jac. 

Hawk.  b.  2.  c.  49.   s.  9.     Com.  312,  13.   Hawk.  b.2.  c.  49.  s.  10. 

Dig.    Forfeiture,    B.    3.      Bac.  Bac.  Abr.  Forf^'iture,  B. 

Abr.  Forfeiture,  B.  (i)  2  Keb.  5(54.  008.  (544.  772. 

(g)  2  B.  &  A.  258.   The  party  1  Lev.  279.   I  Mod.  16.     1  Vent, 

convicted   of  a    conspiracy  can-  128.       Hard.    4G5.      1  Anders, 

not  hold  to  bail.   4  D.  &  K.  144,  294.     ISawk.    b.  2.  c.  49.  s.  11. 

and  cases  there  cited  ;  court  will  Bac.  Al)r.  Forfeiture,  \i.   4  Bla. 

compel  hinv  to  give  security  for  Com.  387,  8. 
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Forfeiture     boD^   fide,  any  further  than  it  is  for  his  own  benefit,  and  this  will 

OF    PICRSONAL  , 

rRoPKuTY.  always  be  presumed  until  the  contrary  appear  (a).  And  property 
which  he  holds  as  the  personal  representative  of  another,  is  not 
liable  to  be  taken  with  his  own  (6) ;  nor  is  the  power  of  revoca- 
tion of  the  trust  of  a  settlement  reserved  to  the  grantor,  if  it 
depend  on  some  personal  act  to  be  done  by  himself,  as  making 
a  deed  or  revocation  under  his  hand  and  seal  (c).  The  attainder 
determines  a  partnership  of  party  attainted  (d). 

Forfeiture,  as  al-       Such  is  the  summary  of  the  rules  relating  to  forfeiture,  as  thev 
lered  by  statutes.  -^  .  . 

Stood   at  common   law,  and   such  they  stil!  remain,  except  where 

they  have  been  affected  by  particular  legislative  provisions.  The 
26  Hen.  8.  c.  13.  and  33  Hen.  8.  c.  20.  seem  merely  to  confirm 
the  forfeiture  as  it  stood  at  common  law,  and  more  accurately  to 
ascertain  the  right  of  the  crown  on  an  attainder  of  treason.  Nei- 
ther of  these  statutes  are  repealed  by  1  M.  sess.  1.  c.  1.  which 
enacts,  "  that  no  pains  of  death,  penalty  or  forfeiture  shall  enure 
to  any  offender  for  the  doing  any  treason,  petit  treason,  or  mis- 
prision of  treason,  other  than  such  as  be  within  the  statute 
25  Edw.  3.  St.  5.  c.  2.  ordained  and  provided  ;"  for  the  words 
*'  other  than  such,"  have  been  rightly  construed  to  refer  to  kinds 
of  treason,  and  not  to  the  penalties  and  forfeitures  incidentally 
mentioned  in  the  first  part  of  the  section  (e).  But  treasons  relat- 
ing to  the  coin,  belonging  to  a  different  class  of  offences  to  those 
^'hich  strike  at  the  root  of  society  and  government,  have  been  d'u' 
tinguished  from  them  by  the  legislature  in  respect  of  the  forfeiture 
they  produce  (/  ).  It  is  provided  by  the  several  acts,  constituting 
offences  of  this  species  and  degree,  that  they  shall  work  no  corrup- 
tion of  blood  (g),  and   that   the  wife   shall  not  lose  her  dower  (A). 


(a)  Id.  ibid.    Sed  qutere.    See  128.     Hawk.  b.  2.   c.  49.  s.  12. 
1  Stark.  C.  N.  P.  319,  where  it  Eac.  Abr.  Forfeiture,  H. 

was  held   that  a  deed  hy  which  (d)  ^Vats.  377. 

a  felon  on  the  eve  of  his  trial  for  (e)  3  Inst.   19.     Hawk,    b,  2. 

a    capital    oflence,    assigns    his  c.    49.  s,  21.     IJac.  Abr.    For- 

prop^rty  to   another,  cannot  be  feitnre,  C. 

supported  without  proof  of  con-  (f)  5  Eliz.  c.  11.  s.  2.  18  Eliz. 

sideration.                                "  c.  1.  s.  2.    8  &  9  W.  <;;•  M.  c.  26. 

(b)  Hawk.  b.    2.    c.  49.  s.  9.  s.  8.    15  Geo.  2.  c.  28.  s.  4. 
Bac.  Abr.  Forfeiture,  B.  (g)  Id.  ibid. 

(c)  2  Keb.  564.  608.  644.  772.  (A)  6  Eliz.  c.  11. 
1  Lev.  279.    1  Mo«l.  16.    iVent. 
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Clipping,  washing,  ami  rounding  coin,  as  well  as  diminishing  and  Forfeiture  bt 

.    .  .      ,     .  ,  I     r  xl  ^-  c  STATUTES. 

impairing  it  (a),    are  not  only  exempted  trom  the  corruption  or 
blood,  but   from   the   forfeiture   of  lands   to  the   posterity  of  the 
offenders  ;  but  the  treasons  of   this   kind,    subsequently  created, 
favor  only  the   dower  and  corruption  of  blood,  and  leave  the  for- 
feiture as  at  common  law  {b).     For  the  better  understanding  of 
this  distinction,  it   may  be  proper  to  observe,  that  where  a  statute 
saves  the  corruption  of  blood  in  case  of  fug/i  treason,  it  does  not 
affect  the   forfeiture   of  lands,  because  the  latter  is  a  distinct  right 
of  the  crown,  independent  of  the  former  (c) ;  but  where  the  blood  is 
preserved,    in    all    its    heritable    qualities  by    an    act    respecting 
felony,  the  forfeiture   is  effectually  prevented,  because  the  land  of 
a   felon  only  escheats  to    the  lord  for   default  of  an  heir  capable 
of  deriving   it    from  him,    and   not  as   a   punishment  of  the  of- 
fence {(1). 

An  attempt  was  made  in  the  reign  of  Queen  Anne  to  abolish 
altogether  the  forfeiture  of  lands  after  death,  and  the  corruption 
of  blood  in  cases  of  high  treason  ;  and  by  the  7th  Anne,  c.  21.  it 
was  actually  provided  that  those  consequences  should  cease  on  the 
death  of  the  pretender.  However,  before  that  event  occurred, 
the  17  Geo.  2.  c.  39-  postponed  the  abolition  until  the  death  of 
the  sons  of  the  pretender  should  have  relieved  the  government 
from  all  apprehensions  of  a  rebellion  ;  and  by  the  39  Geo.  3. 
c.  93.  the  expectancy  is  entirely  removed,  and  the  law  firmly 
established  on  its  original  foundations.  It  would,  indeed,  have 
been  a  singular  anomaly  in  legislation,  if  high  treason  had  thus 
been  privileged,  while  felony  remained  subject  to  the  old  confisca- 
tions with  which  both  were  originally  visited.  A  more  consistent 
and  wise  provision  has  recently  taken  the  reverse,  and  the  natural  [  735  J 
order,  of  relaxation  and  indulgence.  The  54  Geo.  3.  c.  45.  has 
abolished  both  the  corruption  of  blood  and  the  forfeiture  of  lands 
after  death,  in  every  case  except  treason,  petit  treason,  and  murder, 
which   still  remain   as    at  common  law.     So  that,  at  the  present 


(a)  18Eliz.  c.l.  c.   49.   s.  29.    Bac.    Abr.    For- 

(6)  8   &  9  W.  &    M.   c.    26.      feiture,  C. 
15  Geo.  2.  0.  28.  (rZ)  1  Salk.  85.      3    Inst.    47. 

(c)  1  Salk.  85.     Hawk.    b.  2.      Hawk.  b.  2.  c.  49.   s.  29.     Bac. 

Abr.  Forfeiture,  B. 
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day,  on  attainder  of  ordinary  felony,  the  criminal  forfeits  only  hi? 
goods  and  chattels,  and  tlie  profits  of  land  during  life,  while  his 
real  estate  conies,  in  the  ordinary  channel  of  descent,  to  his  heir, 
who  is  thus  also  restored  to  a  full  capacity  to  inherit. 


To  what  time 
the  forfeiture 
relates. 


[    736    ] 


The  forfeiture  of  lands  in  cases  of  treason,  petit  treason,  and 
murder,  reverts  back  to  the  time  when  the  offence  was  committed, 
so  as  to  avoid  all  alienations  subsequently  made  to  parties,  how- 
ever innocent  (a).  But  the  mesne  profits  of  the  lands  will  not  be 
forfeited,  except  from  the  time  of  actual  attainder  (b).  It  is, 
therefore,  material,  at  least  in  indictments  for  treason,  to  lay  the 
proper  day  in  the  indictment  on  which  the  crime  was  perpetrated, 
as  to  that  day  the  forfeiture  of  the  lands  will  have  relation  (f), 
unless  the  jury  specifically  find  the  facts  to  have  occurred  on 
another  (r/). 

The  forfeiture  of  goods  and  chattels,  when  the  ^party  is  con- 
victed, relates  to  the  time  of  conviction  and  not  to  the  period  of 
guilt  (e).  So  on  tiie  finding  of  flight  upon  aiv  acquittal,  those 
things  only  are  taken  that  belong  to  tlie  felon  at  the  time  the  in- 
quisition is  recorded  (J  ).  It  has  been  said,  indeed,  that  the  per- 
sonal estate  of  an  individual  who  is  folo  de  se,  or  who  has  been 
killed  in  resisting  the  attempts  of  justice,  is  forfeited  to  the  crown 
from  the  moment  of  the  fact,  and  vested  in  the  king  before  the 
inquisition  (g);  but  the  better  opinion  seems  to  be  that,  at  least, 
in  the  former  case,  the  goods  are  not  forfeited  till  after  the  linding 


(o)  Plowd.  4«8.  8  Co.  170. 
Co.  Litt.  ;Jf)0  b.  1  Halo,  3G0,  1, 
02.  IJawk.  b.  2.  c.  4!).  s.  30. 
Com.  Dig.  Forfeiture,  B.G.  Tiac. 
A  br.  Forfeiture,  1).  4  Jila.  Com. 
381.  38G,  7. 

(b)  Co.  Lit.  390  b.  8  Co. 
170.  Plowd.  488.  Hawk.  b.  2. 
c.  49.  s.  32,  Com.  Dig.  For- 
feiture, 15.  G.  Bac.  Abr.  For- 
feiture, 1). 

(c)  Ante,  225.  1  Hale,  3G1. 
3  Inst.  330.  Bac.  Abr.  Forfei- 
ture, D. 

((/)  1  Hale,  3GI.     2  Tnst.  318. 


Bac.  Abr.  Forfeiture,  D. 

(c)  1  Hale,  3G2.  Co.  Lit.  391. 
Hawk.  b.  2.  c.  49.  s.  30.  Com. 
Dig.  Forfeiture,  B.  G.  Bac.  Abr. 
Forfeiture,  D.  4  Bla.  Com. 
387.  And  this  without  office 
found,  2  B.  &  A.  258. 

(/■)  Staundf.  192  a.  1  Hale, 
3G2.  Hawk.  b.  2.  c.  49.  s.  30. 
Com.  Dig.  Forfeiture,  B.  6. 
Bac.  Abr.  Forfeiture,  B. 

(ff)  1  Lev.  8.  1  Hale,  3G2. 
Hawk.  b.  2.  c.  49.  s.  30.  Com. 
Dig.  Forfeiture,  B.  G.  Buc. 
Abr.  Forfeiture,  D. 
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of  the  inquest  (a).     On  an  appeal,  indeed,  every  forfeiture,  whe-  To  what  time 

I  11  1  •  r    •      J  L  FOBKEITURE 

ther  of  personals  or  realty,  relates  to  the  tnne  or  judgment,  be-  relates. 
cause  in  the  writ  on  which  that  proceeding  is  grounded,  no  mention 
is  made  of  time,  and  consequently  nothing  appears  on  the  record 
to  fix  the  date  of  the  felony  {b).  It  does  not  seem  to  be  settled 
at  what  period  the  forfeiture  relates  on  a  conviction  upon  the  sta- 
tutes of  pramunire  (c) ;  nor  is  it  of  much  practical  importance, 
as  those  provisions  have  long  been  obsolete.  There  is  also  a  ma- 
terial distinction  between  treason  and  felony  with  respect  to  the 
time  when  the  forfeiture  actually  takes  effect.  In  the  former  case, 
there  is  no  forfeiture  until  attainder,  in  the  latter  it  takes  place 
innnediately  on  conviction  (d).  And  therefore  it  is  that  we  have 
seen  the  allowance  of  clergy  does  not  restore  the  goods  which  are 
already  vested  in  the  crown  (e) ;  but  if  a  party  convicted  of  high 
treason  were  pardoned  before  sentence  all  his  property  would  be 
secured  from  contiscation.  , 

By  the    1  Rich.  3.  c.  3.  the  sheriff  and    other  officers   are  pre-  What  to  be  done 
,     ,     ,     -  .   .  1        /•  1  •  •  1    ^^''t'>  the    goods 

cKided   horn   seizing  the   goods  of  a  party  arrested   or  imprisoned  of  a  felon',  and 

for  treason  or  felony  until  his  attainder  or  conviction.     This  act  is  T    "  J*i  ™^m 
•'  hona  fide   sail 

said  to  be  only  in  affirmance  of  the  common  law(^"),  and  extends  them. 

to  money  as  well  as  specific  chattels  (g).     It  seems,  however,   that       [     737     1 

the  goods  may  be   appraised  or  inventoried  after  indictment  found 

in   order  that  no  sequestration  or  collusive  transfer  may  defeat  the 

crown  of  the    forfeiture  (h).      "^i'his,    indeed,  does  not  extend   to 

a  removal ;  and  it  is  clear  that   the  party  indicted   may  sell  any  of 

them   for  his  own  support   in  prison,  or  that  of  his  family,  or  to 

assist  him  in  preparing  for  his  defence  on  the  trial  {i).     But  a  frau- 


(a)  1  Sid.  loO.  1  Suund.  362. 
n.  (I). 

(6)  Co,  Lit.  390  b.  31  a. 
Com.  Dig.  Forfeiture,  B.  G. 

(c)  Cro.  Car.  172.  Sir  Wm. 
Jones,  217.  Hawk.  b.  2.  c.  4l>. 
i.  31.  Bac.  Abr.  Forfeiture, 
D. 

(c/)  Co.  Lit.  391  a.  Com, 
Dig.  Forftitiire,    B.  4.  7. 

(e)  Ante,   ()R9. 
■    (/)  Hard.    97.     3  Inst.  229, 
Com.    Dig.    Forfeiture,  ■   B.    4. 
Com.  Dig.  Justices,  Z.     Hawk, 
b.  2.  c.  49.   s.  39. 


(g)  Sir  T.  Raym.  414.  Hawk. 
b.  2.  c.  49.  s.  39.  Com.  Dig. 
Forfeiture,  B.  4.  Com.  Dig. 
.Tuslices,  Z. 

(h)  1  Hale,  367.  3  [nst.  228. 
Hawk.  b.  2.  c.  49.  s.  35.  Bro. 
Abr.  Forfeiture,  10.  Burn,  J. 
Forfeiture,  L  Williams,  J.  Sei- 
zure of  Felon's  (aoods. 

(i)  4  B!a.  Com.  387,  8.  8  Co. 
171.  Skin.  3o7,  58.  1  Hale, 
3GI.  Hawk.  b.  2.  c.  49.  s,  33. 
Com.  Dig.  Justices,  Z.  Bac.Aljr. 
Forfeiture,  !<•  ^Vi!Ii;uns,  J. 
Seizure  of  Felon's  Goods. 


'^'  CHAPTER    XV  ir. 

What  to  be     dnlent  conveyance  without  consideration,  as    a   bill  of  sale  to  a 

DONE     WITH  r   1         f  11  •  •     i  • 

GOODS  OF  felon  3  son,  will  be  void,  because,  as  the  owner  might,  if  ac- 
quitted, have  recovered  ihem  back  himself,  so,  if  convicted,  the 
transfer  will  not  avail  against  his  majesty  (a).  And  though  the 
property  cannot  be  touched  before,  it  is  certain  that  it  may  be 
seized  as  soon  as  the  forfeiture  is  completed  {b).  It  seems,  too, 
the  whole  township  is  answerable  to  the  king  for  their  production, 
and  are  therefore  empowered  to  seize  them  wherever  they  may  be 
conveyed  (c).  And,  at  common  law,  they  could  not  exonerate 
themselves  from  responsibility  by  showing  that  they  delivered  the 
goods  to  an  individual  by  whom  they  were  secreted  {d) ;  but  by 
the  31st  Edw.  3.  c.  3.  they  are  admitted  to  excuse  themselves  by 
tlirovving  the  blame  on  the  party  actually  culpable.  Tiie  crown 
seems  to  take  them  free  from  liability  to  the  previous  debts  of  the 
[  733  ]  convict,  though  it  should  seem  that,  in  some  cases,  the  crown 
will  allow  the  creditors  to  reap  benetit  from  them  (e). 


Of  the  loss  of 
dower. 


By  the  ancient  common  law,  the  wife  of  a  criminal  attainted 
either  of  high  treason,  or  any  capital  felony,  lost  not  only  the 
dower  to  which  she  was  entitled  at  common  law,  but  that  which 
she  might  claim  ad  ostium  ecclesice,  ex  assensu  patris,  or  any  spe- 
cial custom  except  gavelkind,  whether  the  offence  was  committed 
before  or  after  the  marriage  {f).  But  she  did  not  forfeit  lands 
given  jointly  to  her  husband  and  herself,  by  way  of  frank-mar- 
riage or  otherwise,  except  for  the  year  and  day  for  which  the  king 
was  entitled  to  hold  them(g). 


{a)  4  Blac.  3B8.  Skin.  357,  8. 
8  Co.  171.  1  Hale,  3GI.  Hawk, 
b;  2.  c.  49.  s.  33.  C:om.  Dig. 
Justices,  Z.  Bac.  Abr.  Forfei- 
ture, E.  Williams,  J.  Seizure 
of  Felon's  Goods.  And  see 
1  Stark.  C.  N.  P.  319.  Ante, 
733,  note  (a). 

{b)  Co.    Lit.  391  a.      Hawk. 

b.  2.  c.  49.  s.  40. 

(c)  Staundf.  Prerog.  47.  Bro. 
Abr.  Charge,  45.      Hawk.    b.  2. 

c.  49.  s.  40.     Bac.  Abr.   For- 
feiture, E. 


{d)  Hawk.  b.  2.  c.  49.  s.  41. 
Bac.  Abr.  Forfeiture,  E. 

(c)  Dougl.  542.  See  form  of 
commission,  to  inquire  of  lands 
forfeited  on  outlawry,  <kc.  1  Lil, 
Ent.  304. 

(/■)  Co.  Lit.  31G.  37  a.  41  a. 
3.92.  1  Hale,  359.  3  Inst.  47. 
211.  Fitz.N.  B.  150.  Bro.Abr. 
Dower,  82.  Hawk,  b,  2.  c.  49. 
s.  42.     Bac.  Abr.  Forfeiture,  B. 

((/)  3  List.  216.  Hawk.  b.  2. 
c.  49.  s.  43.  Bac.  Abr.  F'orfei- 
ture, F. 
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A  jointure  in  lieu  of  dower  was,  at  all  times,  secure  («).  By  Of  loss  rp 
tlie  1st  Edvv.  1.  c.  12.  s.  17.  the  right  to  dower  was  restored  in  "ower. 
all  cases  whatsoever,  where  the  other  estate  of  the  criminal  was 
forfeited.  This  provision  was  repealed  by  the  5th  &  6th  Edw.  6. 
c.  11.  so  far  as  it  related  to  high  treason,  but  it  is  still  in  force 
with  respect  to  felony.  In  every  species  of  treason,  therefore, 
except  such  as  have  been  created  since  that  statute,  and  taken  by 
express  exception  out  of  its  operation,  the  claim  of  the  wife  to 
dower  is  for  ever  precluded  (6).  The  general  term  used  in  this 
act  has  been  construed  to  include  petit  treason,  which,  therefore, 
causes  a  forfeiture  of  dowry  (c).  But  in  the  offences  relating  to 
the  coin  subsequently  created,  the  claim  of  the  wife  is  made  the 
subject  of  express  exception,  and  consequently  is  still  valid  (d). 
And  no  felony  of  the  husband,  at  the  present  day,  takes  away  [  739  ] 
this  right  from  the  widow  (e).  For  all  such  crimes  as  existed  as 
felonies  at  the  time  of  the  1st  Edw.  1.  c.  12.  were  exempted  by 
that  statute,  and  the  acts  by  which  felonies  have,  since  that  time, 
been  created,  expressly  save  the  privilege  (y'). 

If  the  husband  be  attainted  of  a  crime  for  which  the  dower  of 
his  v\ife  is  forfeited,  and  afterwards  receives  a  pardon,  this  cannot 
render  her  capable  of  being  endowed  of  any  lands  which  he  pos- 
sessed before  the  time  to  which  the  forfeiture  had  relation  ;  but 
she  niay  claim  this  proportion  of  any  which  he  may  afterwards  ob- 
tain (g).  But  such  an  effect  will  naturally  arise  from  a  parliamen- 
tary reversal  of  the  attainder  (^).  And,  therefore,  if  a  husband,  • 
having  levied  a  fine  with  proclamations,  is  erroneously  attainted  of 
treason,  and  five  years  after  his  death  the  proceedings  are  reversed, 
the  fine  and  non-claim  will  be  no  bar  to  the  suit  of  the  wife  for 
her  dower,  because  she  could   have  taken  no   steps  to  regain  it. 


(a)  Co.  Lit.  36  b.  37  a.  c.  26.   s.  8.      15  Geo.   2.   c.  28. 

(6)  1    Cruise,  172.     Co.  Lit.  s.  4. 

37  a.    1  Hale,  359.  Hawk.  b.  2.  (e)  Co.  Lit.  392  b.     1  Cruise, 

0.49.    s.  46.    4  Hla.  Com.   381.  210.335. 

Burn,  J.   Forfeiture,  II.    Wil-  (/)  Bac.  Abr.  Forfeiture,  F. 

liams,  J.  Attainder.  Williams,  J.  Attainder. 

(c)  Co.   Lit.    392    b.     Hawk.  (g)  1  Leon.   3.      Hawk.   b.  2. 

b.  2.  0.  49.   s.  46.  c.  49.    s.  42.      Bac.  Abr.   For- 

(rf)  5  Eliz,   c.   11.    s.  2.     18  fciture,  F. 

Eliz.  c.  1.  s.  2.     8  &  9  W.  <:;:  M.  (/*)  See  post,  742,  3,  cVc. 
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Of  loss  of 

UOWkR. 


wliile  tlie  attainder  was  in  existence  (a).  Eut  if  a  feoffment  be 
made  of  lands  by  a  man  who  is  afterw;irds  condemned  for  trea- 
son, the  wife  can  recover  nothing  from  the  feoft'ee  (/*). 


Though  the  attainder  of  the  husband  of  high  treason  deprives 
the  wife  of  the  claim  to  dower,  if  the  wife  be  attainted  for  a  crime 
after  bearing  issue,  t!)e  husband  will  not  be  prevented  from  en- 
joying a  tenancy  by  the  curtesy  in  her  lands  ;  but  it  would  be 
otherwise  if  the  child  were  born  after  the  crime,  because  the 
whole  would  then  have  been  liable  to  forfeiture  before  the  rigiit 
of  the  husband   had  its   inception  (c). 


[  740  ] 
Coirnption  of 
blood. 


i\nolher  consequence  of  attainder  in  certain  cases  of  atrocity 
is,  that  the  blood  of  the  offender  is  corrupted  (d).  This  is  essen- 
tially distinct  from  the  forfeiture ;  for  we  have  seen,  that  the 
offender  against  the  statutes  respecting  the  coin,  incurs  the  latter 
though  he  is  exempted  from  the  former  (e).  ^^  hen  this  conse- 
quence flows  from  an  attainder,  the  party  himself  is  stripped 
of  all  his  honors  and  dignities  and  becomes  ignoble  (/).  He  is 
not  only  deprived  of  all  his  possessions,  but  is  rendered  incapable 
of  acquiring  any  other  by  itiheritance  (g).  He  can  transmit  no  in- 
heritance to  his  issue,  either  derived  inimediately  from  himself  or 
through  him  from  any jemote  ancestor  (A).  So  that  whenever  it 
is  necessary  to  derive  a  title  through  him,  however  distant  the  heir 
may  be,  the  claim  will  be  radically  defective;  for  in  him  the  whole 
heritable  blood  was  tainted,  and  cannot  afterwards  flow  through 


(a)  3  Inst.  2!G.  Moor,  G.39. 
Hawk.  b.  2.  c.  41).  s.  44.  liac. 
Al)r.  Forfeiture,  F. 

(/>)  2  Dyer,  140.  Hawk.  b.  2. 
c.  49.  s.  42.  IJac.  Abr.  Forfei- 
ture, F. 

(c)  1  Hale,  359.  Co.  Lit. 
29,  3(». 

•    (d)  3  Cruise,  24n.  378  to  381. 
473.     1  Cruise,  52. 

(f)  Ante,  733,  734.  1  8alk. 
85. 

(/)  Co.  Lit.  8.  41.  3  Inst. 
211.    Hawk.   b.  2.  c.  49.   s.  47. 


]?ac.  Abr.  Forfeiture,  G.  Burn, 
J.  F'orfeiture,  III. 

(g)  Co.    Lit.   8    a.    391.    392. 

1  Hale,  350.  Hawk.  b.  2.  c.  49. 
s.  48.  4  IMa.  Com.  388.  Bac. 
Abr.  Forfeiture,  G.  Burn,  J. 
Forfeiture,  III.  Williams,  J. 
Attainder. 

(rt)  Co.  Lit.    8   a.    391,    392. 

2  Hale,  356.  Hawk.  b.  2.  c.  49. 
s.  43,  Bac.  Abr.  Forfeiture,  G. 
4  Bla.  Com.  388.  Burn,  J,  For- 
ftMl(ir(%  HI.  AVilliams,  J.  x\t- 
tainder. 


OF    CORRUPTION    OF    IlLOOD.  ^"^^ 

any  other  than  a   polluted  channel  (a).      But  it  does  not  affect  the  ^''''''^^^J^'^^  ""^ 
succession  of  collateral   issue  ;  so  that  if  a  person  whose  blood  is 
corrupted,  has  sons,  one  of  whom  acquires  an  estate  of  his  own 
and   dies  without   issue,  his  brother  will  inherit,  because   there  is 
no  necessity  in  sucli   a  case  to  make  any  mention  of   the  father  {b). 
And  the  heir  ex  parte  rncilerna  may  inherit  from  his  maternal  an- 
cestors  notwithstanding  the  attainder  of  his   father  (c).     And  it  is  ^ 
a  general  rule,  that  where   there  is  no  necessity  to  name   the  indi- 
vidual attainted  in  a  title,  his  corruption  of  blood  will  not  vitiate, 
though   the  ancestor   be  ever   so  distant  {d).     Thus,  for  example, 
if   there    be   a  father    and    t«o   sons,  and    the  eldest  is    attainted      L      '^l     J 
in  the  life-time  of  the   father  and  dies  without  issue,   the  younger 
son  v\ill  succeed  to  those   estates  which  otherwise  would  have  de- 
scended to  his  brother  \  but   if  the  elder  son,  who  was  attainted, 
survive  the  father  but  a  day,  so  as  to  have  been  placed  in  his  room, 
the  hinds  must  escheat  and  the  succession  be  for  ever  defeated  (e). 
And  if  the   son  of  a  party  attainted  purchase  lands  and  leave  no 
issue,  they  cannot  descend  to   liis   uncle,  because   the  father  must 
be  the  link  of  connection   between  tiiem,  and  that  link  is  severed 
by  the  treason  (/). 

This  corruption  of  blood  originally  followed  every  attainder  of 
felony  and  tieason  (g).  Several  statutes,  however,  creating  new 
felonies,  contain  provisoes  that  this  consequence  shall  not  arise 
from  offences  against  their  enactments.  All  the  treasons  too,  re- 
specting the  coin,  which  have  been  created  by  act  of  parlianient 
since  the  reign  of  Mary,  are  deprived  of  this  posthumous  piuiish- 
ment(/0.  The  same  ineffectual  attempt  was  made  by  the  7  Anne, 
c.  2.  to  remove  the  corruption  of  blood  from  high  treason,  as  we 


(a)  Co.  Lit.    8  a.   391.     Cro.  Abr.  Forfeiture,  F. 

Car.  543.    1  Sid. '200,  I.    1  Lev.  (e)   1  Hale,   350,   7.      Hawk. 

60.  Noy,  109.  1(J«.  1  Vent.  417.  b.  2.  c.  49.  s.  50. 

1  Hale,  35{>.    Hawk.  h.  2.  c.  49.  (/')3    Inst.    241.       1     lialc, 

s.  49.     4  Bla.   Com.   388.    Eac.  357. 

Abr.  Forfeiture,  F.  (ry)  Co.   Lit.     8   a.    391.    392. 

(6)  Co.  Lit.  8  a.   1  Hale,  357.  3  Inst.  311.     Hawk.  b.  2.  c.  49. 

Hawk.  b.  2.  c.  49.  s.  49.  s.  47.     Bac.  Abr.  Forfeiture,  F. 

(c)  Co.  Lit.  187  a.  Burn,  J.  Forfeiture,   III. 

{(i)  Noy,    159.    IGfi.    1  Vent.  {h)  5  Eliz.  c.  11.  s.  2.  18  Eliz. 

413.     1  Lev.  GO.     1  Sid.  200,  1.  c.  1.  s.  2.   8  &  9  \\.&.  M.  c.  2G. 

Hav/k.  b.  2.  c.  49.  s.  19.     liuc.  s.  0.    15  Geo.  2.  c.  28.  s.  4. 
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CoKRUPTicN  OF  liavc  Stated   respecting  forfeiture ;  its   operation  was  in  the  same 

BI.OOU.  1       •  1 

manner  suspended  by  the  17  Oeo.  2.  c.  39  ;  and,  m  the  same 
way,  finally  determined  by  the  39  Geo.  3.  c.  93.  Thus  the  law 
remains  in  its  ancient  condition  respecting  high  treasons  which 
affect  his  majesty  or  the  commonwealth,  as  well  as  petit  treason 
and  ordinary  murder ;  but  in  every  other  case  of  felony,  the  cor- 
ruption of  blood  has,  by  the  54  Geo.  3.  c.  145,  been  abolished 
without  exception  or  limit. 

Neither  the  corruption  of  blood  or  the  forfeiture,  where  they 
once  occur,  are  removed  by  his  majesty's  pardon  (a).  For  though 
[  742  ]  the  king  may  remit  the  punishment  due  to  public  justice  by  a  gra- 
cious exercise  of  his  prerogative,  he  cannot  confer  a  favor  which 
may  deprive  another  of  his  subjects  of  a  right  to  which  he  is  en- 
titled ;  and,  therefore,  he  cannot  take  the  escheat  from  the  lord  by 
an  extension  of  mercy  to  the  criminal  (6).  He  may  excuse  a  for- 
feiture which  is  due  only  to  himself,  but  he  cannot  entrench  on 
the  rights  of  others  (c).  But  an  individual  pardoned  may  after- 
wards acquire  new  property  and  may  transmit  it  to  his  children  (d). 
The  only  mode  entirely  to  remove  the  stain,  is  an  act  of  parlia- 
.  ment  reversing  the  attainder  (e) ;  the  nature  and  effect  of  which 
we  shall  hereafter  consider. 


(o)  Co.  Lit.  8  a.    391,    392.  (c)  3  Inst.  240, 1. 

3  lust.  240,    1.     1    Hale,    358.  (rf)  Co.   Lit.    8    a.   391.  392. 

Hawk.  b.  2.  c.  49.  s.  51.     Bac.  1  Hale,  358.    Hawk.  b.  2.  c.51. 

Abr.  Forfeiture,   F.     Burn,   .T.  s.  51.    And   see   the   5  Geo.  4. 

Forfeiture,    IIL      Williams,  J.  c.  84.   s.  26.     Ante,  727. 

Attainder.  (e)  3  Inst.  240,  1. 

(i)  3  Inst.  240,  1. 
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OF  REVERSAL  OF  THE  JUDGMENT. 

I.  HE  judgment,  with  all  its  consequences  may,  if  sufficient 
cause  be  shown,  be  reversed  ;  in  some  cases  by  plea,  and  in  others 
by  writ  of  error. 

The  judgment  may  be  avoided  by  plea,  for  matters  either 
apparent  on  tlie  face  of  the  record,  or  for  irregularities  in  the 
course  of  the  proceedings. 

There    are,  however,  very  few  instances  where    the  judgment  Avoidinsr  judg- 
,  •  I     1  /•  1  1  II  ment  wUhoiit 

can  be  avoided  tor  a  mistake  apparent  on  the   record,  without  a  writ  of  error. 

writ  of  error.  For  though  it  is  the  allowed  practice  of  the  court 
of  Common  Pleas,  in  civil  cases,  to  suffer  a  defendant  coming 
in  on  a  capias  utlagatum,  in  the  same  term  on  which  the  exigent 
is  returnable,  to  reverse  the  outlawry  on  plea  or  motion,  by  show- 
ing any  cause  which  renders  it  erroneous  (a),  it  seems  that,  in 
criminal  cases,  the  court  of  King's  Bench  will  compel  the  party 
to  bring  a  writ  of  error,  in  order  to  take  advantage  of  any  defect 
v\hich  appears  on  the  face  of  the  proceedings  (b).  Lord  Coke,  [  744  J 
indeed,  seems  to  be  of  opinion  that,  in  favoreui  vitae,  a  plea  or 
motion  would  be  admitted,  and,  therefore,  the  point  may  be 
open  for  consideration  (c),  though  his  opinion  is  not  warranted 
by  any  recent  practice.  But  it  is  certain  that  a  conviction  of 
felony,  of  which  the  party  has  had  his  clergy  and  been  restored 
to  his  freedom,  may  be   discharged  by  exception   to  the  proceed- 


(«)  Co.  Lit.  259  b.       lAnd.  638.       Bro.  Abr.   Error,    158. 

30,     Hawk.  b.  2.    c.  50.    s.   1,  1  Bulst.  109.    Hawk.  b.  2.  c.  60. 

and  authorities  from   old  books  s.  1. 

there  cited.  (c)  Co.  Lit.  269  b. 

{b)  1  Rol.  Abr.  743.     i  Burr. 
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Avoiding  wkit  iiigs,  because,  as  an   allowance  of  clergy  is   not,  in   such   case,  a 
juiigment,  he  could  have  had  no  remed)'  by  writ  of  error  (a). 

In  general,  the  ground  of  falsifying  a  judgment  by  plea,  is 
some  extrinsic  matter  which  does  not  appear  on  the  record.  Thus 
if  the  sentence  were  passed  bya  person  who  had  no  valid  com- 
mission to  judge  the  party  condemned,  it  is  void,  and  may  be 
altogether  set  aside  by  shewing  the  defect  without  writ  of  er- 
ror (6).  So  where  a  commission  authorizes  proceedings  on  a  cer- 
tain indictment  taken  before  A.  B.  C.  and  twelve  others,  and  the 
conuiiissioners  proceed  and  give  sentence  on  one  taken  by  eight 
only,  or  where  they  are  empowered  to  act  only  in  the  presence 
of  particular  individuals  and  they  proceed  without  them,  the 
judgment  may  be  thus  sunmiarily  vacated  (c).  Although  it  ap- 
pears upon  a  case  reserved,  that  evidence  has  been  admitted  at 
the  trial  which  ought  not  to  have  been  rtceived;  yet  if  the  judges 
are  of  opinion  that  there  is  ample  evidence  to  support  the  indict- 
ment after  rejecting  such  improper  evidence,  they  will  not  set 
aside  the  conviction  {d). 

The  greatest  number  of  cases  in  which  judgment  has  been 
thus  reversed  are  those  of  outlawry  (e).  Thus  every  judgment 
of  this  kind,  in  case  of  treason  or  felony,  may,  in  favorem  vitae, 
be  avoided  by  plea  that  the  defendant  w  as  in  prison,  or  in  the  king's 
service  at  the  time  of  returning  the  exigent  (/).  This  rule  was 
restrained  as  to  high  treason,  by  0.6  Hen.  8.  c.  13,  which  pro- 
l  745  ]  vided  that  parties  indicted  of  treason  resident  beyond  the  realm, 
should  be  outlawed  by  regular  process,  as  if  they  had  been 
within  the  kingdom.  But  it  has  been  subsequently  provided  by 
the  5  Si  6  l£dw.  6.  c.  4,  that  they  may  reverse  the  outlawry  by 
surrendering  themselves  to  the   chief  justice  of  the  King's  Bench 


(a)  Cro.  Eliz.    489i       Hawk.  {il)  Russ.  &  Ry.   C  C.  132. 

b.  2.   c.  50.    s.  1.  1G4.     1  East  P.  C.  354. 

(/>)   3  Inst.  231.     Plowd.390.  (c)  Ante,  369. 

Eulstr.  101.     Hawk.  b.  2.  c.  50.  (/)  Co.'.Lit.  2G9.   1  Burr.  G40. 

s.  3.      4  Bla.  Com.  392.  Bro.  Abr.    Utl.    40,     57,     63. 

(c)  Plow d.  390.     3  Inst.  231.  3  Inst.  32.     Hawk.  b.  2.  c.  50. 

1  Bulst.  101.  Hawk.  b.  2.  c.  50.  s.  6. 
s.  3. 
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witliln   a    year,  and   offering   to    traverse    the  indictment.     These  Avoiding  writ 
provisions  have  been   holden   to  extend   to   treasons    subsequently       **"  ^"'**'*'- 
created  (a).      But    no   outlawry  can    be   reversed    on   any  matter 
of  fact  whatsoever,    except   where   life   will   be    forfeited    by    its 
affirmance  (b). 

It  seems,  however,  that  any  outlawry  wliatever  may  be  avoided 
by  the  defendant,  on  his  coming  into  court  and  pleading  that  his 
name,  addition,  degree,  estate,  or  mystery  is  inipropeily  described 
in  the  process  (c).  He  may  also  plead  that  there  is  no  such  town 
as  that  of  which  he  is  described  as  conversant  (d).  So  he  may 
show,  that  at  the  time  the  writ  was  issued  and  ever  since,  he  has 
lived  in  another  place  than  that  of  which  he  is  named  in  the 
process  (e);  though  it  is  said  this  plea  will  only  reverse  it  against 
him  by  whom  it  is  pleaded  ;  for  he  will  be  understood  not  to  be 
the  person  intended,  and  so  it  will  remain  in  force  against  the 
individual  truly  described  on  the  record  (/).  And  if  a  person 
come  into  court  except  on  a  capias  utlagatum,  of  exactly  the 
same  description  as  the  person  named  in  the  proceedings,  he 
cannot  avoid  the  outlawry  by  pleading  that  there  are  two  persons  of 
the  same  names  and  additions,  and  that  the  party  really  intended 
is  the  younger,  and  himself  the  elder  (g).  Though  it  has  been  [  746  ] 
laid  down,  that  if  a  person  taken  on  a  capias  utlagatum  deny  his  j 

identity,  if  the  attorney-general  confess  it,  he  shall  be  discharged : 
if  he  deny  it,  the  issue  shaU  be  tried  ;  and  if  the  party  stand  mute, 
the  court  shall  have  an  inquest  of  office  to  ascertain  the  fact 
before  sentence. is  passed  upon  him  (/?).  It  seems,  indeed,  that 
in  all  civil  cases,  before  an  outlawry  is  returned,  a  person  of  the 
same   name    may  come    into  court,  and   show  that  he  is  not  the 


(a)   Fost.  4G.    3lnst.  :J2,  21G.  (d)   Bro.  Abr.  26.   Rast.  Ent. 

3Harg.  St.  Tr.    983,  4,    notes.  300,   1.      Hawk.    b.    2.    c    50 

3  Mod.  47,  n.    a.      2  Stra.    824.  s.  10.  ace.     Hawk.    b.  2.    c.  50. 

1  Burr.  C30.  Hawk.  b.  2.    c.  50.  s.  10,  n.  (b),  coutra. 

^'  f-    ^       ^ .  (e)  2  Dyer,  192  b.     Bro.  Ab. 

(6)  Co.   Lit.   2o9   b.      Hawk.  22,  25,  32,  33,  38.     Keilw.  101. 

b.  2.    c.  50.  s    G.  Hawk.  b.  2.   c   50.  s.  10. 

(c)  Bro.  Abr.  UtI.  1.  22,  23,  (f)     Bro.  Abr.    Utl.  34.    73. 

24,  25,  26,    32,   51.       Id.  Mis-  Hawk.  b.  2.    c.  50.    s.  10. 

nomer,    1.      Hawk.  b.  2.    c.  60.  (g)   Hawk,    b   2.   c.  50.   s.  10. 

5-  ^^'  (/t)  2  Hale,   401,  2. 
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Avoiding  writ  individual  against  whom  the  writ  is  intended  to  operate,  on  which, 
OF  ERROR.  j^  jj^^  plaintiff  confess  it,  the  diversity  of  the  names  is  entered 
on  the  roll,  and  a  new  exigent  awarded  containing  a  more  minute 
description  of  the  real  defendant  (a).  But  this  cannot  be  done 
in  criminal  proceedings,  because  it  would  create  a  variance  be- 
tween the  process  and  the  indictment,  and  the  latter,  as  the 
finding  of  the  jury,  cannot  be  substantially  amended  (b).  The 
remedy  of  the  party  erroneously  taken  is,  in  this  case,  by  writ  of 
identitate  nominis,  which  he  is  at  all  times  entitled  to  obtain  (c). 
If  the  attorney-general  confess  the  matter  contained  in  this  writ, 
or  the  party  succeed  in  proving  it,  he  will  be  entitled  to  his  dis- 
charge, and  the  outlawry  will  remain  in  force  against  the  indivi- 
dual really  indicted. 

If  a  man  purchases  land  of  another,  and  afterwards  the  vendee 
is  either  by  outlawry  or  his  own  confession,  attainted  of  treason 
committed  previous  to  the  alienation,  whereby  the  estate  becomes 
liable  to  escheat   or  forfeiture,  the  purchaser  is  at  liberty,  without 
any  writ  of  error,  to   falsify  the  actual  perpetration  of  the  crime, 
and  prove  the  innocence  of  the  party  attainted,  nor  will  he  be  at 
all   concluded    by  the  outlawry  or  confession  (cl).     But  if  the  at- 
tainder was  consequent  on  a  verdict  of  guilty,  he   cannot  dispute 
[     747     ]       tlie    offence    itself,  but  may  falsify  it   as   to  the   time  when  it  was 
committed,  in  order  to  show  that  it  was  subsequent  to  the  transfer ; 
because  as  it  was  not  material  to  the  conviction  that  the  day  laid  in 
the  indictment  should  be  proved  in  evidence  to  be  correct,  it  will 
not  follow  from   a  general  verdict  of  guilty,  that    the  jury  found 
the  statement  to  be,  in  this  respect,  accurate  (c). 

Of  reversing  a  A  writ  of  error,  to  reverse  a  judgment,  lies  from  all  inferior 

m1rof"ermr.       jurisdictions    to  the   King's  Bench,    and  from  the  King's    Bench 

to   the  House  of  Peers  ;    and   it  may  be   brought  in  the  King's 


(a)  Fitz.  N.  B.  2GB.      Hawk.  Fitz.  N.  B.  268. 

b.  2.  c.  50.  s.  10.  {d)  3  Inst.  230.     1  Hale,  361. 

(6)  Fitz.  N.B.  268,  9.  Ha%vk.  Hawk.    b.   c.  50.   s.  2.     4  Bla. 

b.  2.  c.  50.    s.    10.     Bro.   Abr.  Com.  391. 

Identitate  Nominis,  2,  n.  (e)  3  Inst.  230,    I.     1    Hale, 

(c)  Fitz.  N.  B.  268.      Hawk.  361.     Hawk.  b.   2.   c.  50.   s.  2. 

b.  2.  c.  60.   s.  10.      See  forui,  4  Bla.  Com.  391. 
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Bench  to  reverse  an  attainder  before  the  Lord  High  Steward  (a).   Reversing  by 

...        WRIT  OF  ERROR. 

It  may  be  brought  by  the  party  himself,  or,  after  his  death, 
by  his  heir  or  executor,  to  reverse  an  attainder  of  treason  or 
felony,  but  by  no  other  persons,  whatever  interest  they  may 
claim  in  the  reversal  (h).  When  once  judgment  is  given,  this  is 
the  only  remedy  for  any  defect  in  the  proceedings  (c).  But  it 
never  can  be  obtained  before  judgment ;  and,  therefore,  a  de- 
fendant, who  had  been  admitted  to  clergy,  cannot  thus  set  aside 
the  conviction,  but  may  remove  the  indictment  into  the  King's 
Bench,  and  there  take  advantage  of  mistakes,  in  tlie  shape  of 
exceptions  (J).  Tlie  history  and  nature  of  writs  of  error,  in 
criminal  cases,  is  stated  by  Lord  Mansfield  with  great  ability  and 
clearness  (e).  According  to  his  authority,  until  the  reign  of 
Queen  Anne,  a  writ  of  error,  in  any  criminal  case,  was  held  to 
be  merely  e.v  gratia.  It  was  then  laid  down,  that  writs  of  error  in 
criminal  cases  were  not  grantable  ex  debito  justitiae,  but  ex  gratia 
regis  ;  "  and  that,  in  such  case,  a  man  ought  to  ma,ke  application 
to  the  king  ;  and  he  will  refer  to  his  counsel ;  and  if  they  cer- 
tify that  there  is  cause,  he  will  grant  a  writ  of  error"  {/).  It 
never  was  granted,  except  when  the  king  from  justice,  when  there  [  748  ] 
was  really  error,  or  from  favor  where  there  was  no  error,  was 
willing  the  judgment  should  be  reversed.  After  writ  of  error 
granted,  the  attorney-general  never  made  any  opposition,  because 
either  he  had  certified  "  there  was  error,"  and  then  he  could 
not  argue  a<jainst  his  own  certificate  :  or  the  crown  meant  to 
show  favor,  and  then  he  had  orders  "  not  to  oppose."  The  king, 
who  alone  was  concerned  as  prosecutor,  and  who  had  the  absolute 
power  of  pardon,  having  thus  expressed  his  rdlhiigness  that  the 
judgment  should  be  reversed,  the  court  of  King's  Bench  reversed 
it  upon  very  slight  and  trivial  objections,  which  could  not  have 
prevailed  if  any  opposition  had  been  made,  or  if  the  precedent 
had  been  of  any  consiequence.  The  form  of  reversal  "  for  the 
errors  assigned,  and  other  errors  appearing  upon  the  record,"  de- 


(a)  1  Sid.  20a.      Hawk.  b.  2.  Lit.   13,  note  (1).     Hawk.   b.  2. 
c.  50.  s.  17.     4  Bla.  Com.  392.  c.  50.  s.  11.     4  Bla.  Com.  392. 
3  B.  &  P.  354.  (c)    Cro.  Jac.  404. 

(b)  5  Cu.  Ill,  a.    Owen,  147,  {d)  Cro.  Eliz   4«9. 
148.      Cro.  Eliz.  225.273.568.  \e)   4  Burr.  2J50,  1,2. 
I  Leon.  325.     lSalk.295.     Co.         (/)   1  Vera.  170.  5. 
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Reversing  by    livered  the  court  from  the  necessity  of  specifying  any  ;  and  they, 
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thereiore,  irequenlly  reversed  it,  when  there  was  really  no  error  at 
all,  because  it  was  evidently  wilh  the  king's  concurrence  ;  and  as 
he  had,  at  all  times,  the  power  of  refusing  the  writ,  the  precedent 
was  thougiit  of  no  importance  (a). 

But,  in  the  third  \ear  of  Queen  Anne,  it  was  resolved  by  ten  of 
the  judges,  that  in  every  case,  under  treason  and  felony,  a  writ 
of  error  was  not  merely  a  matter  of  favor  but  of  right,  and  ought 
to  be  granted  (b).  Still  it  ren)ains  entirely  in  the  breast  of  ti)e 
crown,  whether  it  shall  be  granted  or  refused  on  an  attainder  of 
felony  or  treason,  so  that  the  king  may  absolutely  refuse,  though 
the  error  is  ever  so  manifest  (c).  And,  in  misdemeanors,  not- 
withstanding the  determination  that  it  is  a  matter  of  right,  this 
f  749  ]  was  only  intended  to  mean  when  there  is  probable  cause  of 
error  (r/).  It  does  not,  therefore,  i'^sue  as  a  matter  of  course, 
even  in  these  cases,  but  under  the  fiat  of  the  attorney-general  (e). 
This,  it  is  true,  he  is  bound  to  grant,  wherever  probable  grounds 
are  laid,  as  a  matter  not  of  indulgence  but  of  justice,  and  the 
court  will  order  him,  if  he  improperly  refuse  (J).  And  the 
attorney-general  may  take  the  opinion  of  the  couit  before  it  is 
granted  (g). 

When  the  defendant  was  convicted  at  the  sessions  or  assizes,  it 
is  laid  down,  that  the  most  usual  way  of  obtaining  a  writ  of  error, 
is  to  remove  the  record  by  certiorari  into  the  crown-office,  and 
then  to  bring  a  writ  of  error  coram  nobis;  but  the  writ  of  error 
may  be  first  sued  out,  and  the  proceedings  removed  by  its  autho- 
rity (h).  It  seems  to  have  been  formerly  the  practice  to  petition 
the  attorney-general,  setting  forth  the  errors  intended  to  be  as- 


(o)  Per  Ld.  Mansfield.  4  Burr.  (d)  4  Burr.  2551.   4  Bla.  Com. 

2050.  391. 

(6)  4  Burr.  2550.    2Salk.  504.  (e)   4  Burr.  2551. 

(c)  4  Burr.  2551.     1  Sid.  G9.  (/)  8  Mod.  177.     Fortes.  37. 

1  Bulst.  71.  3  Mod.  42.   1  Vern.  4  Burr.  2530.  2550. 
170.    5.      1  Burr.    641.      Rep.  (g)  Id.  ibid. 

temp.  Hardw.  251.    Haw  k.  b  2.  (h)  6  Mod.  178.     1  Salk.  149. 

C.50.  s.  11.     4  Bla.  Com.  392.  206.     Holt,  274.     It  is  not  the 

2  Saund.  101,  a.  n.  1.     2  Salk.  present    practice    to    issue    any 
504,  certiorari. 


REVERSAL  OF  JUDGMEINT  BY  WRIT  OF  ERROR. 


719 


signed,  accompanied  by  a  certificate   from   counsel  that  they  are    Reversing  by 

>=>  '  f  ■'  •'  WRIT  OF  ERROR. 

real  errors,  and    not   merely  calculated    for   delay  (a).     But    the 
course,  at  the  present  day,  is   to  send  a  copy  of  the  record,  or  at 
least   of    the    indictment,    when    that    is    defective,    together  with 
counsel's  opinion  as   to  its  insufficiency,  to  the  attorney-general, 
who  verbally,  through  his  clerk,  signifies  his  determination  as  to 
allowing  the  writ.     On  his  assent,  thus  signified,  the  pratjcipe  for 
the  writ  (b)  is  prepared,  and  taken  to  the  cursitor  of  the  county, 
who  prepares  ihe  fiat,  which  is  then  taken  to  the   attorney-general, 
and  signed  by  him;  on  which  the  writ,  of  course,  issues  (c).     In 
cases   of  treason  or  felony,  the   error   must  be  actually  assigned 
before  the  writ  can  be  awarded  {d).     When  the  writ  is  thus  ob-      [     7-50     J 
lained,  either  by  the  sign  manual,  in  case  of  heinous  offences,  or 
by  the   attorney-general's   fiat  in   those   of    inferior   moment,   the 
solicitor  for  the  defendant  lodges  it  with  the  clerk  of  the  peace  at 
the  sessions,  or  the  clerk  of  assize,  at  the  assizes,  if  the  judgment 
was  given  in  the  country,  who  returns  it,  with  the  proceedings, 
into  the  crown-office  (e).     The  prosecutor  may,  in  this  stage  of 
the  proceedings  (if  the  error  was  not  assigned  previous  to  the  is- 
suing of  the  writ,)  serve  a  rule  in  tlie  office  on  the  defendant  to  as- 
sign errors;  and  if  he  fails,   may,  on  motion,  obt'in  a  peremptory 
rule,  at   the  expiralion  of  which,  execution  may  be  awarded  if)- 
The  defendant's  clerk  in   cfturt  then  makes  an  office  copy  of  the 
rules   for  the   solicitor,   upon  which    he    gets    the    asngiiment  oj 
errors  drawn  and  signed,  and  delivers  them   to  the  clerk  for  en- 
grossing ig).     The    defendant's  clerk    in    court   obtains    from    the 
clerk  of  the  rules  a  side-bar  rule  for  judgment,  unless  the  pro- 


(«)    Sav.   131.      2  Tidd,    5th  form   of    return    and    schedule, 

edit.  1103,  4.  Hand's  Frac.4G4.    Lil.Ent.24-i. 

{b)  See  form,   post,   last  vol.  4  Burr.  253-3.      Post,  last  vol. 

Band's  Prac.  4(52.  (/;  G  Mod.  178.     1  Salk.  2GG. 

(c)    Hand's    Prac.    48.      See  {y)   Hand's    Prac.    48.      See 

jTonn  of  writ  of  Error,  Hand's  form  of  assignment  of  errors  in 

Prac.  4G2.      Writ,  Assignment,  K.  J{.  HaiuKs  Prac.  470.    3  Bos. 

and  Proceedings,  3  Bos.  &  Pui.  6l  Pul.  3-5G.     1  Lil.  Ent.  241,  2. 

35G.     Post,  last  vol.     1  Lil.  Ent.  4  Burr.  2.>30.     in  Parlianrent, 

240.  from  K.  B.  by  Attorney-general, 

.    (d)  Hawk.   b.  2.  c.  50.   s.  12.  on  reversal  ot  judgment,    1  Lil. 

1  Hen.  7.  13,  B.  Ent.  243.      Post,  last  vol, 

(f)    Hand's    Prac.   48.      See 

Vol.  1.                              3  A 
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rules  (a).     A  copy  ot  this  rule  is  then  served  on  the  prosecutor, 
or  his  solicitor,  with  a  copy  of  the  assignment  of  errors,  and  an 
affidavit  of  the  service  is  then  made  (6).     If  the  prosecutor  does 
not  join  in  error,  after  this  notice,  at  the  expiration  of  the  time 
allowed,  the  defendant  will  be  entitled  to  judgment  of  reversal  (c). 
Tn  order  to  prevent  this,  the  prosecutor's  solicitor  gets  an  office 
copy  of  the  proceedings  from  his  clerk  in  court,  and   instructs 
counsel  to   prepare  the  joinder  in  error  (d),  which  is  then   en- 
L     751     ]     grossed   and   filed   by  the    clerk  (e).      The    defendant,   thereupon, 
causes  a  motion  for  a  concilium  to  be  prepared,  which  need  only  be 
signed  by  counsel,  and  produces  it  to  the  clerk  of  the  rules,  to  set 
it  down  in  the  crown  paper  for  argument ;  and,  when  this  is  done, 
gives  notice  (f)  to  the  prosecutor  of  the  day  for  which  the  argu- 
ment is  appointed.     The  clerks  in  court  then  make  office  copies 
of  the  v\hole  proceedings,  now  called  the  paper  book  (g),  and  de- 
liver them  to  the  judges  by  whom  the  cause  is   to  be  decided ; 
and,  at  the  time  appointed,  the  errors  are  debated,  and  the  judg- 
ment either  reversed,  affirmed,  or  ordered  to  stand  over  for  further 
argument  (/<),     If  it  stands  over  for  further  argument,  it  is  gene- 
rally delayed  till  the  following  term  ;  and,  in  the  mean  time,  the 
solicitors  deliver  the  briefs  to  other  counsel,  who,  when  a  second 
argument  is  expected,  commonly  have  briefs,  to  take  notes  of  the 
first;  the  cause  is  again  inserted  in  the  paper,  and  notice  (i)  given 
to   the   opposite  side,  by  the  party  who  is  anxious  for  the  deci- 
sion.    \Miile  the  matter  is  thus  pending,  the  defendant,  in  case 
of  outlawry,  even  when  indicted  for  a  mere  misdemeanor,  cannot 
be  admitted  to  bail  ;  for  he  is  in  execution  on  the  judgment,  and, 
therefore,  the  court  have  no  discretion,  except  the  attorney-general 
consent  to  the  enlargement  of  the  prisoner  (/c).     And,  in  case  of 
felonies,  the  defendant  must  be  in  court  upon  all  motions. 


(a)  Hand's  Prac.  48.  (f)  See  form.    Hand's  Prac. 

(b)  Hand's  Prac.  48,  9.     See  473.     Post,  last  vol. 

form,  Hand's  Prac.  471.  (g)   See  form,    Hand's  Prac. 

(c)  Hand's  Prac.  49.  472.     Post,  last  vol. 

Id)   See  form.   Hand's  Prac.  (h)  Hand's  Prac.  49,  50. 

471.  Lil.Ent.243.  4Burr.2637.  (<)    See  form,   Hand's  Prac. 

Post,  last  vol.  474.     Post,  last  vol. 

(e)  Hand's  Prac.  49.  (k)  4  Burr.  2539.  2515. 
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Formerly,  when  it  was  supposed  that  it  was  at  all  times  in  the    Reversing  by 
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power  of  the  crown  to  grant  or  refuse  a  writ  of  error,  very  nice 
objections  were  allowed  to  prevail  ;  and,  indeed,  as  the  case  was 
seldom  argued,  the  judgment  was  reversed  for  no  error  at  all,  as 
a  means  of  extending  the  mercy  of  the  crown  (a).  But  when, 
as  we  have  seen,  it  was  holden  that  in  every  judgment  for  a  crime 
inferior  to  felony,  a  revision  of  the  proceedings  might,  ex  debito  [  7^2  J 
justitiee,  be  obtained,  on  merely  .showing  a  probable  reason,  the 
practice  naturally  changed,  and  now  a  substantial  error  must  be 
shown,  in  order  to  reverse  the  judgment,  whether  founded  on  out- 
lawry or  conviction  (6).  As  the  statutes  of  jeofails  and  amend- 
ments do  not  extend  to  criminal  proceedings  (c),  it  follows,  that 
every  error  which  would  have  been  fatal  on  demurrer,  or  in  arrest 
of  the  judgment,  will  be  sufficient  now  to  procure  its  reversal. 
A  material  objection  also  to  the  record  of  the  judgment  will  be 
fatal.  Thus,  if  the  acts  of  the  court  are  described  in  the  past, 
instead  of  in  the  present  tense,  or  if  "  quia  tarn,  Scc."  is  left  out 
in  the  award  of  venire,  the  error  will  be  sufficient  to  vitiate  {d). 
So  if  it  does  not  appear  that  the  defendant  was  in  court  at  the 
time  sentence  of  death  was  passed,  the  judgment  will  be  consi- 
dered as  unduly  given  {e).  And  to  such  a  degree  of  nicety  have 
objections,  even  since  the  reign  of  Queen  Anne,  been  carried,  that 
if,  after  sentence,  it  be  discovered  that  the  indictment  charged 
the  offence  to  have  been  committed  in  the  time  of  a  former  king, 
and  conclude  against  the  peace  of  the  now  king,  the  whole  will 
be  erroneous  (J).  In  case  of  judgment  of  outlawry,  more  tritiing 
objections  have  been  admitted  to  prevail ;  for  as  the  reversal  of 
this  sentence  only  causes  an  inquiry  into  the  substantial  merits  of 
the  case,  the  courts  aie  always  inclined  to  reverse  it.  Thus  an 
outlawry  was  held  bad,  because  the  sheriff,  in  his  return,  merely 
stated  that  the  defendant  was  exacted  "  at  my  county  court," 
without  adding  "  of  Middlesex,"  and  then  proceeded,  "  held  at 
my  house,  &c."  without   adding  the  words,  "  for   the   county  of 


(a)  4  Burr.  2550.  (cZ)   1  Mod.  81.    2Saund.393, 

(b)  5  Burr.  2551.  n.  1.     1  Stra.  308. 

(c)  Ante,  297,  8.    Cowp  392.  (e)  1  Ld.  Rayni.  48.  207. 

2  Saund.  308,  a.    Cas.  K.  B.  94.  ( f)  3  Biur.  1903.  4  Bla.  Com. 

2Tidd,  721.  900.  391,2. 
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and  the  return  to  it,  that  the  defendant  had  a  day  in  court  after  the 
outlawry,  the  judgment  will  be  avoided  (6).  And  on  the  petition 
of  the  heir  of  a  party  attainted  and  executed,  the  court  will 
incline  to  the  allowance  of  his  claim.  Thus  attainder  of  high 
treason  has  been  reversed,  because  the  sentence  of  death,  at 
common  law,  in  stating  that  the  entrails  of  the  offender  should 
be  taken  from  his  body  and  burned,  omitted  theuords  "in  his 
sight,"  and  "  he  being  alive"  (c). 

When  it  appears,  on  a  writ  of  error,  that  the  judgment  or 
proceedings  are  substantially  erroneous,  it  becomes  a  matter  of 
consideration  how  far  they  can  be  amended.  But,  as  we  have 
already,  in  every  stage  of  the  proceedings,  discussed  the  mode  in 
which  a  mistake  may  be  aided  therein,  there  are  but  few  points  of 
importance  which  now  demand  our  attention  (of).  We  have  seen 
that,  at  common  law,  there  is  no  difference  as  to  amendments 
between  civil  and  criminal  proceedings  (e)  :  that  an  information 
njay  be  amended  before  verdict  {J)  ;  but  that  no  alteration  can  be 
made  iu  the  finding  of  the  jury  of  matter  of  substance,  whether 
it  be  the  decision  of  the  grand  {g)  or  the  petit  inquest  {h).  With 
respect  to  judicial  acts  or  papers,  there  can  be  no  doubt  that  they 
are  amendable  at  any  time  before  they  become  matters  of  record, 
and  that  of  common  right,  and  not  by  virtue  of  any  statute  (/). 
Thus,  the  court  may  alter  their  own  judgment,  any  time  in  the 
same  term  in  which  it  is  passed,  and  either  pass  another,  or  re- 
medy a  defect  in  the  former  {k).  And  the  justices  at  sessions 
may  amend  their  judgment  during  the  same  sessions,  because,  in 
consideration  of  law,  their  sitting  is  but  one  day,  but  not  at  any 


(a)  4  Burr.  25G3.    Ante,  357.  285.    1  Saund.250,  d.  n.     Com. 

(6)  3  T.  R.  499.  Dig.  Amendment,  C.    Tidd,  5th 

(c)  I  Lil.  Ent.  241.  edit.  720. 

(d)  See  ante,  297  to  304.  335.  (/)  Rep.  temp.  Hardw.  203. 
43G.   478.  645.   721,  2,  &c.    as  {g)   Rep.  temp.  Hardw.  203. 
to  Indictments,  Captioiis,  Pleas,  Ante,  325. 

Replications,    Verdicts,     Judg-  (A)  Ante,  645. 

nients,  and  Entries  on  the  Roll.  {i)    1  8alk.  47.     2  Burr.  1099. 

(e)  Ante,  297  to  304.     1  Ld.  Tidd,  5th  edit.  720. 

Rayni.    10(J8.      2   Burr.    1099.  {k)  6  East,  328.      1   M.  &  S. 

4  East,  175.    iSalk.ol.    6  Mod.  442. 


REVERSAL    OF    ATTAINDER    BY    PARLIAMENT.  754 

subsequent  period,    unless  tliev  professedly  adjourn  (a).     But  no     Reversing  by 

'  '  .  WUIT  OF    EKKOR. 

amendment  can  be  made  by  any  autiionty,  vAhen  once  the  term  or 
the  session  is  over,  and  the  judgment  solemnly  entered  on  the 
record  {b).  Mere  ministerial  acts  may,  indeed,  at  any  time  be 
amended  (c).  And  any  matter  not  of  record  may  be  amended  by 
the  record,  if  a  mistake  has  arisen  in  the  former;  thus  the  nisi  prius 
roll  of  an  indictment  for  forgery,  after  trial  and  special  verdict, 
may  be  amended  by  the  original  indictment,  to  prevent  a  vari- 
ance {d)\  and,  in  general,  the  roll  of  nisi  prius  may  be  amended, 
because  it  is  made  up  by  the  defendant's  clerk  in  court,  and  he 
will  not  be  allowed  to  take  advantage  of  his  own  negligence  (e). 

When  the  errors  come  on  to  be  argued,  if  they  are  errors  injact, 
the  allcrney-general  may  confess  them  on  the  behalf  of  his  ma- 
jesty (J  ).  This  is  sometimes  done  when,  after  an  outlawry,  the 
king  is  willing  to  allow  ihe  defendant  to  be  tried  on  the  nierits ; 
or  Mhen  an  heir,  after  the  execution  of  an  ancestor,  endeavours 
to  reverse  the  attainder.  But  he  cannot  confess  an  error  in  law, 
though  he  has  a  warrant  so  to  do  under  the  sign  manual,  for  the 
court  must  judge  it  to  be  error,  and  that  judgment  will  form  a 
precedent  for  future  occasions  (g).  If,  on  argument,  it  appears 
to  the  court  that  the  error  is  veil  founded,  they  will  pass  judg- 
meiit  of  reversal  (Ji) ;  if  otherwise,  they  will  atifirm  the  previous 
decision  (/). 

Besides  these  modes  of  avoiding  a  judgment  by  plea,  or  re-   Reversal  of  At- 
versing  it  by  writ  of  error,  there  is   another  mode   by  which   an   of'pa,.'iiamcnt. 
attainder    of    felony  or   treason  may  be  done   away,  viz.  by  act       r     753     ] 
of  parliament  to  reverse  it  (k).     This  is,  in   general,  resorted  to 
by  the  heirs  or  relatives  of  the  deceased,  in  order   to   procure  a 
restitution  of  their  honors,  titles,  and  estates.     It  has  been  some- 
times done,  when    the  defendant    suffered    from   the   fury  of   an 


(«)  2  Salk.   GOa.      Bac.  Ahr.  (e)    1  Rarnard,  31.  Ante,  0'4(;. 

Court  of  Sessions.     Dick.  Sess.  (/)  4  Burr.  2-S51. 

a3,  14.   375,  G.  ly)  Id.  ib. 

(/;)  4  Mod.  395.  (/i)  See  form,  1  Lil.  Ent.  242. 

(c)  1    Saund.  249,  50  c.  n.  1.  Post,  last  vol. 

1  Stra.  13G.  (i)   See  form,  1  l>il.  J'-nt.  243, 

(fO  2  Ld.  llayni.  1519.     Rep.  Post,  last  vol. 

temp.  Uiiidw.  43,  4.  {k)  4  Bla.  Com.  3U2, 
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Reversai,  ky    opposite  political  party  during  their  influence,  as  in   the  case  of 

ACT    OF 

PAunAMENT.  -Aigemon  Sydney,  Mrs.  Lisle,  and  Lord  Russel  (a).  Sonielimes 
it  is  granted  when  there  is  a  gross  irregularity  in  the  proceedings, 
an  improper  conduct  of  the  judge,  or  a  departure  from  the  rules 
of  evidence  on  the  trial.  Frequently  it  proceeds  from  the  merits 
of  the  criminal's  descendants,  which  may  well  entitle  them  to  be 
restored  to  that  rank  and  estate  of  which  the  guilt  of  their  ances- 
tor has  deprived  them  {b).  This  proceeding  is,  therefore,  more 
of  a  political  than  legal  nature,  and  is  governed  by  the  consi- 
derations of  pity,  or  of  substantial  justice. 

No  attainder  of  felony  against  a  person  who  has  lands,  can 
ever  be  reversed  by  writ  of  error,  without  a  scire  facias  against  all 
the  terre  tenants,  and  lords  mediate  and  immediate  (c) ;  but  this 
is  not  necessary  in  case  of  high  treason  (d).  Nor  is  it  requisite, 
when  it  is  suggested  on  the  roll,  that  the  defendant  had  no  lands, 
and  the  attorney  general  confess  the  suggestion  (e). 

Oil  the  reversal,  if  the  execution  alone  were  erroneous,  that 
only  will  be  reversed,  and  ail  the  previous  steps  of  the  prose- 
cution remain  valid.  But  when  the  judgment  is  erroneous,  that 
and  all  former  proceedings  in  case  of  a  conviction  are  defeated  by 
the  reversal  (f).  It  is  otherwise,  indeed,  when  the  attainder  was 
consequent  upon  outlawry;  for  then  nothing  but  the  process 
[  756  ]  after  indictment  is  avoided,  and  the  party  will  be  immediately 
compelled  to  answer,  as  if  he  had  been  brought  in  on  the  first 
award  of  the  capias  (g).  If  the  attainder  of  the  principal  be 
reversed,  that  of  the  accessary  is  ipso  facto  at  an  end,  for  the  guilt 
of  the  latter  is  dependent  on  that  of  the  former  (h).  The  effect 
of  tije  reversal  of  the  attainder,  is  to  restore-  the  party  to  all  the 
capacities  which  he  had  lost,  and  to  all  the  honors,  fortunes, 
and  estates  which  he  had  forfeited  («")•  If  his  lands  had  been 
granted  away  by  the  king  in  the  interval,  without  either  suing  out 


(a)  8  8t.  Tr.  510.  (/)  Hawk.  b.  2.  c.  50.  s.  19. 

{/))  4  ]5la.  Com.  3J)2.  (r/)  3  Mod.  42.     4  Bla.  Com. 

(c)  2  Salk.  41)5.     Dyer,  34,  a.  31)2.     Hawk.   i).  2.  c.  50.  s.  18. 
Hawk.   b.  2.  c.  50.  s.  *i4.  Ante,  SG9,  as  to  Outlawry. 

(d)  Queen  r.  Stafford,   Hawk,  (A)  9  Co.   119.     1  Rol.   Abr. 
b.  2.  c.  50.  s.  14.  777.     Hauk.   b.  2.  c.  29.   s.  40. 

(e)  2  Saik.  495.     3  Kcb.  29.  (?)  4  Bla.  Com.  393. 
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a  scire  facias  against  the  possessor,  or  petitioning  his  majesty,  he    Reversal  by 

I  /•      •      1         1         1  ACT    OF 

may  re-enter,  as  if  upon  a  common  disseisor  (a).  If,  mcieed,  the  parliament. 
reversal  proceeded  expressly  on  the  ground  that  there  was  tech- 
nical error  in  the  original  indictment,  or  subsequent  process,  the 
defendant  remains  liable  to  a  second  prosecution,  on  the  same 
ground  that  he  is  subject  to  it  on  demurrer  or  arrest  of  judgment. 
His  life  has  never  been  in  actual  jeopardy,  and  the  ends  of  public 
justice  have  not  been  satisfied,  either  in  his  conviction  or 
acquittal  (b). 


(rt)  1  Andr.  183.    Hawk.  b.  2.  fois  Acquit  and  Convict,  Pleas 

c.  oO,  s.  20.     4  Bla.  Com.  31)3.  in   Abatement,  Demurrer,    and 

(b)  4  Bla.  Com.  393.  See  ante.  Motions  in  Arrest  of  Judgment. 
452.   462,  as  to   plea  of  Autre 


CHAPTER  XIX. 


OF  REPRIEVES,  PARDONS,  AND  PLEAS  OF 
NON-IDENTITY. 


Reprieve •.  IF  the  defendant  does  not  succeed   in   reversing   the  judgment, 

there  are  yet  two  modes  by  which  he  can  stay  or  prevent  its 
execution.  The  first  of  these  operates  only  in  capital  cases — a 
reprieve,  \\hich  merely  delays  the  execution;  the  second — a 
pardon,  may  be  granted  in  any  case,  and  is  an  absolute  bar  to 
punishment,  as  well  as  to  all  subsequent  proceedings. 

The  term  reprieve  is  derived  from  reprendre,  to  keep  back,  and 
signifies  the  withdrawing  of  the  sentence  for  an  interval  of  time, 
and  operates  in  delay  of  execution  {a).  It  is  granted  either  by 
the  favor  of  his  majesty  himself,  or  the  judge  before  whom  the 
prisoner  is  tried  on  his  behalf,  or  from  the  regular  operation  of 
law,  in  circumstances  which  render  an  immediate  execution 
inconsistent  with  humanity  or  justice. 

[     75S     ]  This  temporary  mercy  may  be  extended  ex  mandotio  regis,  or 

Reprieves  ex         from  the  mere  pleasure  of  the  crown,  expressed  in  any  way  to  the 
niandatio  regis.  ,  ,  .        .  ,  i    i     #  v       mi  • 

court  by  whom  the  execution  is  to  be  awarded  (o).  Ihis  inten- 
tion of  his  majesty  may  be  signified  ore  tenus,  by  a  verbal  mes- 
sa<^e,  or  by  sending  his  ring  in  token  of  his  design  ;  but,  at  the 
present  day,  the  intimation  is  usually  made  by  the  privy  signet,  or 
the   master  of  the  requests  (c).     On    this   the  judge,    of  course. 


(a)  4  Bla.  (Jom.  3f)4.  Ilawk.  b.  2.  c.  51.  s.  8. 

(/>)  2llale,412.     lHalc,36a.  (c)  1  llale,  3G8.    2  Hale,  412. 

*  As  to  Reprieves  in  genrrairsee  1  Hale,  .S68  to  370.      2  Hair,   112  to  414. 
Hawk.  b.  2.  c.  ol.  s.  8,  9,  10.     Williams,  J.  Execution  and  Repuevc. 
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grants  tlie  prisoner  a  respite,  either  for  a  limited  lime,   or  during 
the  pleasure  of  his  majesty. 

But  the  more  usual  course  is,  for  a  discretionary  reprieve  to  Reprieves  ex  ar- 

.        bitrio  jiidicis". 
proceed  from  the  judge  himself,  who,  from  his  acquaintance  with 

all  the  circumstances  of  the  trial,  is  most  capable  of  judging 
when  it  n  proper.  Tiie  power  of  granting  this  respite  belongs, 
of  common  right,  to  every  tribunal  which  is  invested  with  autho- 
rity to  award  execution  {a).  And  this  power  exists  even  in  case 
of  high  treason,  though  the  judge  should  be  very  prudent  in  its 
exercise  (b).  But  it  is  commonly  granted  where  the  defendant 
pleads  a  pardon,  which,  though  defective  in  puint  of  form,  suffi- 
ciently manifests  the  intention  of  the  crown  to  remit  the  sen- 
tence (c)  ;  where  it  seems  doubtful  whether  the  ofTence  is  not 
included  in  some  general  act  of  grace  (f/);  or  whether  it  amounts 
to  so  high  a  crime  as  that  charged  in  tiie  indictment  (e).  The 
judge  sometimes  also  allows  it  before  judgment,  or  at  least 
intimates  his  intention  to  do  so,  as  when  he  is  not  satisfied  with 
the  verdict,  and  entertains  doubts  as   to   the  prisoner's  guilt  ;    or  ij 

when  a  doubt  arises,  if  the  crime  be  not  within  clergy  ;  or 
when,  from  some  favorable  circumstances,  he  intends  to  re- 
commend the  prisoner  to  mercy  (J)-  When  he  is  disposed  to  [  7.'>9  J 
spare  the  life  of  the  criminal,  on  condition  of  transportation  to 
the  colonies,  either  limited  or  perpetual,  he  is,  by  a  recent 
provision  (g),  enabled  to  do  so,  ex  mero  motu  ;  and,  as  soon  as 
his  majesty's  acquiescence  has  been  obtained,  to  make  an  order  for 
his  conveyance  to  the  place  of  his  exile,  without  waiting  till  the 
next  assizes  after  the  conviction.  By  the  same  act,  the  fulfilment 
of  the  condition  thus  imposed,  operates  in  all  respects,  like  a 
pardon  under  the  great  seal.     And  the  justices  of  assize  may,  by 


•      (rt)    Hawk.  b.  2.   c.  51.    s.  8.  b.  2.  c.  51.    s.  8.     Williams,  J. 

•Williams,  J.  Execution  and  lie-  Execution  and  Reprieve, 
■prieve.  (e)  3  Dyer,   290',  a.     Hawk. 

(/»)   1  Hale,  3GB.  b.  2.    c.  sT.    s.  8.      V^'illianis,   J. 

((•)    Hawk.    I).  2.    c.  51.    s.  8.  Execution  and  Reprieve. 
Williams,  J,  Execution  and  Re-  (/)  2  Hale,  412.    4  J>la.  Com. 

prieve.  394. 
-     (d)  2   Dyer,  235,  a.     Hawk.  {</)  8  Geo.  3.  c.  15. 

*  As  to  these  reprieves,  see  observation'',  Gisb.  Duties  of  Man,  390, 
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long  practice,  either  grant  arbitrary  reprieves,  or  take  them  away, 
after  the  termination  of  their  sessions  ;  though  this  seems  rather 
to  stand  on  ancient  usage,  than  any  express  authority,  or  recog- 
nized principle  {a). 

Reprieves,  Ex  There  are  also  some  cases  in  which  ex  necessitate  legis,  the 

Necessitate  Le-     ,  .  .  ... 

gis.  As  pregnan-  judge  IS  bound  to  reprieve.     Thus,  when   a  woman   is  convicted 

ceediii-^s  thereon,  ^il^er  of  treason  or  felony,  she  may  allege  pregnancy  in  delay  of 
execution  (b).  This  humane  practice  is  derived  from  the  laws  of 
ancient  Rome,  which  direct  "  quod  praegnantis  mulieris  damnatae 
poena  difFeratur  quoad  pariat,"  and  has  been  established  in  Eng- 
land, from  the  earliest  periods  (c).  In  order,  however,  to  render 
this  plea  available,  she  must  be  quick  with  child,  at  the  time  it  is 
offered,  for  mere  pregnancy,  in  any  earlier  stage,  will  not  be 
regarded  (cl).  Even  when  this  is  the  case,  it  will  not  operate  as  a 
plea  in  bar  at  the  trial,  or  as  a  cause  for  arresting  the  judgment, 
but  can  only  be  pleaded  in  stay  of  execution  (e).  To  enable  the 
criminal  to  do  this,  the  clerk  of  assizes  always  asks  her,  whether 
[  760  ]  she  has  any  thing  to  allege  why  execution  should  not  be  awarded 
against  her  {J^),  as  he  would  do  to  any  male  convict  who  had  been 
sentenced  at  a  former  session  or  by  another  tribunal  (g).  If  she 
allege  that  she  is  pregnant,  a  jury  of  twelve  matrons  are  impan- 
nelled  and  sworn  to  try  whether  she  is  quick  with  child,  for  which 
purpose  they  retire  with  her  to  some  convenient  place;  and  if  they 
find  in  the  affirmative,  which,  it  is  said,  the  gentleness  of  their  sex 
generally  inclines  them  to  do,  when  pregnancy  exists  at  all  (//), 
she  is  respited  till  a  reasonable  time  after  her  delivery,  or  till  the 
ensuing  session  {i).  The  latter  mode  of  respiting  seems  to  be 
preferable ;    because,   according    to   the    best  authorities,    if  the 


(a)  Dyer,  205,  a.   lHale,3«8.  (e)  3  Inst.  17.     2  Hale,  413. 

2  Hale,  412.     Hawk,  b.2,  c.5l.  1  Hale,  3G8.     4  Bla.  Com.  395. 

s.  8.    Williams,  J.  Reprieve  and  (/)  4  Bla.  Com.  395,  note  1. 

Execution.  1    Hale,    368.      2   Hale,    407. 

(6)3lnst.  17, 18.   1  Hale,  368.  413. 

2  Hale,  406.  413.    Hawk.  b.  2.  {<j)  1  Hale,  368. 

c.  51.  s.  9.     4  Bla.  Com.  395.  (A)  2  Hale,  413. 

(c)  4  Bla.  Com.  395.  (i)  3  Inst.  17.    1  Hale,  368,  9. 

(</)  3  lust.  17.     1  [lale,  368.  2  Hale,  413.    Hawk.  h.  2.  c.  51. 

2  Hale,  413.    Hawk.  b.  2.  c.  51.  s.  9.     4  Bla.  Com.  395. 
».  9. 


OF    REPRIEVES. 


760 


delivery  lake  place  in  the  interval,  no  execution  can  with  propriety     Reprieves, 

J  r  .EX  NECESSITATE 

be    awarded    until    the   next  assizes ;    for  she  ought  again  to   be  legis. 

asked,  if  she  has  any  thing  to  allege  in  bar  of  execution,  as  she 
may  have  obtained  a  pardon,  or  have  something  to  urge  in  reversal 
of   judgment  (a).     Besides,    the    first    respite    is    considered   as 
matter  of  record,    though   only  entered   in   fact,   by  the   clerk  of 
assize  in  a  book  of  agenda,  and  cannot  be  determined  but  by  a 
new  award  of  execution  (/;).     If,  at  the  next  sessions,   she  has  not 
been  delivered,  and,  according  to  the  course  of  nr.ture,  there  is 
still    a   possibility  that  slie    may  be   delivered,   she  will    be   again 
respited  till  the  session  ensuing  (c).     And  it  is  said,  that  where  it 
is  discovered  that  she  was  not  quick  with  child,  at  the  time  of  the 
verdict  of  the  matrons,  or  even  where  slie  was  not  then  with  child 
at  all,   but  has  since  become  so,  she   ought  to   receive  another 
respite  {d).     But  it  is  certain,  that  if  she  has  been  once  delivered, 
she  has  no  right  afterwards  to  claim  any  further   delay  of  execu- 
tion ;  because,  as  it  is  said,  she  ought  not,  by  her  own  inconti- 
nence, or  voluntary  act,  after  sentence,  to  evade  the  sentence  of      L     *"^     J 
the  law  (e).     But,  as  the  original  delay  was  intended,   not  from 
forbearance  to  the  mother,  but  pity  for  the  innocent,  this  seems 
scarcely  reconcileable  with   the    humane    principle  which    dictates 
the  first  reprieve;  and,  probably,  in  such  a  case,  the  judge  would 
exercise    the  discretion  he  always  possesses,  in  granting  another 
respite  {J  ). 

The  other  cause,  for  which   the  judge  is   bound   to  grant  a  re-  Reprieve,  on  ac- 
•      .  ,•    .  r     1  r  .1  I -^  count  of  insanity, 

prieve,  is  ine  nisamly  ol   the  prisoner,      it   has,   trom   the  earliest 

periods,  been  a  rule,  that  though  a  man  be  in  the  full  possession 
of  his  senses  when  he  commits  a  capital  ofitence,  if  he  become 
non  compos  after  it,  he  shall  not  be  indicted;  if,  after  indictment, 
be  shall  not  be  convicted  ;  if,  after  conviction,  he  shall  not  receive 
judgment;  if,  after  judgment,  he  shall  not  be  ordered  for  execu- 
tion ig).     And  this  opinion  is  confirmed  by  the  fact,  that  a  statute 


(«)  1  Hale,  369.    2  Hale,  414.  Finch,  47B.     Hawk.  b.  2.  c.  51. 

(6)  2  Hale,  414.    1  Hale,  309,  s.  10. 

370.  ( f)  4  Bla.  Com.  395,  n.  (I). 

(c)  1  HaIe,3G9.    2  Hale,  414.  ig)  4  Harg.  St.  Trial,  205,  0. 

4  Bla.  Com.  395.  3  Inst.  4.     1  Hale,  370.    Hawk. 

{(i)   1  Hale,  309.  h.  1.  c.  1.  s.  4.    4  Bla.  Com.  395. 

(e)  3  Inst.  17, 18.  4  Bla.  Com.  Williams,  J.  Execution  and  Bc-r 

395.    iHalc,  3G9.   2  Hale,  413.  prieve. 
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Reprieve,      was  passed  in  the  reign  of  Henry  the  Eighth  (a),  to  allow  of  exe- 

ON    ACCOUNT   OF  .  -  •  i       ,♦    i   •    i     ^  ti  1     •  U"    U 

INSANITY.  cution  of  persons  convicted  of  high  treason,  though  insane,  wliich 
was  always  thought  cruel  and  inhuman,  and  was  repealed  in  the 
reign  of  Philip  and  Mary  (b).  The  true  reason  of  this  lenity  is 
not  that  a  man,  who  has  become  insane,  is  not  a  fit  object  of 
example,  though  this  might  be  urged  in  his  favor,  but  that  he  is 
incapable  of  saying  any  thing  in  bar  of  execution,  or  assigning  any 
error  in  the  judgment  (c).  The  judge  may,  if  he  pleases,  swear 
a  jury  to  inquire,  ex  officio,  whether  the  prisoner  is  really  insane, 
or  merely  counterfeits;  and,  if  they  tind  the  former,  he  is  bound 
to  reprieve  him  til!  the  ensuing  session  (d).     We  have  already  seen 

[  762  ]  what  provisions  have  been  made,  by  a' recent  statute  (e),  for  the 
security  of  criminal  lunatics  ;  and  the  same  rules  would,  probably, 
apply  to  the  case  of  one  deprived  of  his  reason,  in  this  later  stage 
of  the  proceedings  {J). 

Of  pardons*.  The  more  certain  course  of  avoiding  execution,  and  which 
altogether  relieves  the  criminal  from  danger,  is  by  obtair.ing  his 
majesty's  pardon  ;  which  is  more  frequently  granted  after  sentence, 
than  in  any  former  stage  of  the  proceedings.  The  prerogative 
of  pardoning  is  inseparably  incident  to  the  crown,  in  which  it  is 
vested  for  the  benefit  of  the  subject  (g).  It  seems,  indeed,  that 
this  right  was  once  claimed  by  the  Lords  Marchers  and  others, 
who  had  jura  regalia  by  ancient  grant,  or  by  prescription  (/<). 
But,  by  the  27  Hen.  8.  c.  24.  s.  1,  this  supposed  power  was 
entirely  done  away,  and  the  sole  right  of  dispensing  with  the 
sentence  of  the  laws  was  vested  for  ever  in  the  crown. 


(a)  33  Hen.  8.  c.  20.  0.117.     5Geo.4.  c.71.     Russ. 

(h)  1  &  2  Phil.  &  Mary,  c.  10,  S:  Ry.  C.  C.  430.  45G. 
4  Harg.  St.  Tr.  206.     1  Hale,         (/)  Ante,  649. 
370.  Ig)  Show.  283.     4  Bla.  Com. 

(c)  4  Harg.  St.  Tr.  205,  206.  396.  J^ac.  Abr.  Pardon,  A. 
4  Hla.  Com.  396.  Burn,  J.  Pardon. 

(d)  1  Hale,  370.    4  Bla.  Com.  (/t)    Hawk.    b.  2.    c.  37.   s.  I. 
,396.  Bac.   Abr.    Pardon,   A.      Bro. 

(e)  Ante,  649.   39  &  40  Geo.  3.  Abr.  Charter  and  Pardon,  22. 
c.94.  55 Geo. 3.  c. 46.  56Geo.3. 

♦  As  to  Pardon  in  general,  see  3  Inst.  233  to  240.  Hawk.  b.  2.  c.  37,  per 
toliim.  Com.  Dig.  Pardon.  Bac.  Abr.  Pardon.  4  Bla.  Com.  39(3  to  40'^. 
Burn,  J.  Pardon.    Williams,  J.  Pardon, 
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OF    PARDONS. 

Ill  considering  this  mode  of  extending  the  royal  mercy,  we  will 
briefly  inquire  in  what  cases  a  pardon  may  be,  and  in  what  it 
usually  is  granted — in  what  manner  a  pardon  may  be  granted, 
how  it  is  to  be  recognized  and  allowed,  and  what  beneficial  effects 
spring  from  its  being  acknowledged  and  received  as  valid. 


As  the  king  is  himself  the  legal  prosecutor  of  every  nidictnient  What  offences 

_  ...  1117  1  c  ™*y  ^^  r^'"" 

for  a  crmie,  it  is  a  general  rule  that  he  may,  by  means  ot  a  par-  doued. 

don,  remit  any  punishment  due  to  public  justice,  or  any  fine  or 
forfeiture  which  he  himself  would  otherwise  receive  after  the 
offence  has  been  committed  {a).  It  seems  once  to  have  been 
thought,  that  the  king  could  not  grant  a  pardon  for  murder  by  [  763  ] 
express  name;  and  as,  by  the  13  Rich.  2.  c.  2.  st.  2.  c.  1,  it  was 
provided,  that  he  should  never  allow  it  by  express  name,  it  was 
thought  that  by  this  means  he  was  restrained  from  exercising  his 
mercy  in  any  case  thus  deeply  criminal  (b).  But  it  has  been 
repeatedly  holden,  that  the  king  may  remit  the  punishment  in  this 
as  well  as  in  minor  offences  ;  and  the  atrocity  of  the  charge  now 
forms  no  ground  of  exception  to  the  exercise  of  the  royal  pre- 
rogative (c).  The  only  exceptions  to  this  rule,  are  certain  cases, 
where  the  liberties  are  made  the  object  of  attack,  and  where  there 
Mould  be  too  much  danger  of  a  prince  disposed  to  be  absolute  to 
favor  the  criminal ;  and  those  in  which  private  individuals  have 
an  interest  of  their  own.  Thus,  to  commit  a  suliject  to  prison 
beyond  the  realm,  is  by  the  Habeas  Corpus  act  made  a  prasmu- 
iiire,  which  the  king  himself  cannot  pardon  {d).  The  sovereign 
is  also  restrained  from  granting  a  pardon  to  a  jierson  under  par- 


(«)  3  Inst.  '233.  Hawk.  b.  2. 
c.  37.  s.  33.  Cora.  Dig.  Pardon, 
A.  4  Bla.  Com.  398.  ^Bac.  Abr. 
Pardon.  H.  P>y  the  30  Geo.  3. 
c.  47,  his  majesty  is  empowered 
to  authorize  tlie  governor  or  lieu- 
tenant-governor of  any  place  to 
which  convicts  are  transported, 
to  remit,  either  absolutely  or 
conditionally,  the  whole  or  any 
part  of  their  term  of  transpor- 
tation ;  which  remission  is  to 
be  of  the  same  edeot,  !is  if  his 
majesty  had  .signified  his  inten- 


tion of  mercy  under  the  sign 
manual  ;  and  the  names  of  such 
convicts  are  to  be  inserted  in 
the  next  general  pardon  which 
shall  pass  tlie  great  seal.  And 
see  the  5  Geo.  4.  c.  84.  s.  2G. 
6  Geo.  4.  c.  25.  s.  1. 

(6)  3  Inst.  23G. 

(c)  1  Show.  28  4.  4  Mod.  61. 
2  Salk.  499.  Com.  Dig.  Par- 
don, A.  Hac.  Abr.  Pardon,  B. 
Bmn,  .1.  Pardon.  4  Bla.  Com. 
400,  1. 

{d)  31  Car.  2.  c.  2.  s.  12. 
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Whatoffknces  llamentary  impeachment,  before  tliat  impeachment  is  concludeii. 
PARDON  Eu.  This  was  twice  decided  by  the  House  of  Commons,  before  it  was 
made  the  subject  of  a  positive  statute  (a).  At  length  it  was 
enacted,  by  the  act  of  settlement,  that  no  pardon  under  the  great 
seal  of  England  should  be  pleadable  in  bar  of  an  impeach- 
ment (l)).  But  it  does  not  seem,  that  after  the  proceedings  are 
finished,  the  prerogative  of  the  king  is  any  further  limited  ;  and, 
consequently,  we  find  an  instance  of  its  exertion,  in  the  case  of 
the  six  noblemen,  who,  in  1715,  joined  with  the  pretender  in  his 
attack  on  the  monarchy  of  England  (t). 

As  appeals,  though  their  consequences  may  be  capital,  are  the 
civil  actions  of  private  individuals,  and  instituted  for  the  sole  pur- 
[  764  ]  pose  of  gratifying  their  revenge,  the  prosecutor  may  release,  but 
the  king  has  no  right  to  interfere  {d).  Upon  the  same  principle, 
he  can  bar  no  right  of  entry,  or  of  action,  or  any  other  legal 
interest  or  benefit  actually  vested  in  the  subject;  so  that  his  par- 
don will  be  no  plea  to  an  action  on  a  statute  by  the  party  grieved, 
or  even  by  a  conmion  informer,  if  commenced  before  the  indul- 
gence of  the  crown  was  extended  to  the  defendant  (e).  So,  as 
the  object  of  requiring  sureties  to  keep  the  peace,  is  the  security 
of  an  individual,  the  king  can  discharge  no  recognizance  for  this 
purpose,  until  it  is  forfeited  (J).  Neither  can  he  pardon  a  party 
indicted  for  a  public  nuisance,  while  it  remains  unabated;  though, 
perhaps,  he  may  excuse  the  fine  for  the  past  injury  ;  because  this 
prosecution,  though  technically  criminal,  is  in  its  effects  a  civil 
remedy,  and  the  king  cannot  subject  a  number  of  persons  to  in- 
convenience, in  order  to  bestow  a  favor  on  others  (g).  But  it 
seems,  that  before  a  penal  action  is  brought  by  a  common  in- 
former, the  king  may  altogether  discharge  the  offender,  so  as   to 


(a)  4  Bla.  Com.  399.  c.  37-   s.  34,      Bac.   Abr.  Par- 

{b)  12  &  13  Vy.  3.  c.  2.  don,  B. 

(c)  4  Bla.  Com.  400.    Id.  n.2.  (/)  3  Inst.  238.     12  Co.  30. 

(d)  3  Inst.  237.    1  Hale,  251.  Hawk.  b.  2.  c.  37.  s.  34.     Dick. 
Hawk.   b.  2.  c.  37.  s.  36.    Com,  Sess.  422. 

Dig.  Pardon,  B.     4  Bla.  Com.  (g)  12  Co.  30.     Plowd.  487. 

398.     Bac.  Abr.  Pardon,  B.  Vang.  333.    3  Inst.  237.    Hawk. 

(e)  3  Inst.  238.    12  Co.  29,  30.  b.  2.  c.  37.  s.  33.     4  Bla.  Com. 
Plowd.   487.      Cro.   Car.    199.  398,  9.     Bac.  Abr.  Pardon,  B. 
2  Rol.  Abr.  178.     Hawk.  b.  2. 
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bar  any  subsequent  prosecution  for  the  same   cause,    unless  the  What  offences 
statute  contain  some  express  provision  to  tlie  contrary  (a).  pardoned. 

Extensive  as  the  power  of  the  crown  to  grant  pardons  is,  it 
applies  only  to  crimes  actually  committed  j  for  it  is  certain  that 
the  king  can  in  no  way  licence  any  act  which  is  in  itself  unlawful, 
or  dispense  with  any  obligation  which  is  primarily  enjoined  on  the 
subject  {b).  But  where  an  act  indifferent  in  itself  is  made  unlaw- 
ful by  any  act  of  parliament,  as  regulations  relating  to  the  trade 
or  revenue,  it  seems  that  the  king  may  dispense  with  its  operation  [  765  ] 
in  favor  of  a  particular  individual  or  corporation,  for  a  lin)ited 
time,  or  within  a  particular  district,  provided  no  material  incon- 
venience arises,  and  the  intention  of  the  law  is  not  frustrated  (c). 
It  is,  however,  certain  that  the  king  cannot  exempt  any  one  from 
the  future  operation  of  a  statute  expected  to  be  passed  but  not 
in  actual  existence  {d). 


ions 


This  prerogative  of  pardon  is  in  general  a  matter  of  pure  dis-  When  pardc 
cretion,  to  be  exercised  by  his  majesty  according  to  the  peculiar  "{"y  ^r  ^r'  t*d' 
circumstance  of  each  individual  offence,  which  comes  under  the 
cognizance  of  his  ministers.  But  there  are  certain  cases  where 
he  is  bound  to  allow  it,  and  the  grant  is  a  matter  of  course  and 
not  of  favor  while  there  are  others  which  come  with  so  stronst  a 
claim  to  indulgence,  that  they  are  seldom,  if  ever,  resisted.  To 
the  former  of  these  classes  belongs  tiie  case  of  a  defendant,  found 
by  the  jury,  on  an  indictment  of  manslaughter  or  murder,  to  have 
killed  the  deceased  by  misfortune.  It  seems  very  extraordinary 
that  such  a  finding  should  not  always  have  been  considered  as  an 
acquittal  (e).  In  the  legislation  of  Egypt  indeed  we  find  that  in- 
animate objects  which  caused  death,  were  destroyed  or  treated  as 
accursed.  Our  law,  it  is  supposed,  forfeited  them  to  his  majesty. 
And   so  the    party  who  innocently  kills  another,  if  it  is  so  found 


(a)  3  Inst.  231.     Dick.  Sess.  344.  I  Dyer,  54.  a.  92.  a.  3  Dyer, 

423.  270,  a.  303.  a.   Hawk.  b.  2.  c.  37. 

(6)  Finch,   234.      Bro.   Abr.  s.  29.     Bac.  Abr.  Pardon,  B. 

Charter  &  Pardon,   7G.      12  Co.  (d)  Finch,   235.     1  Dyer,   52. 

30.     Hawk.    b.   2.  c  37.   s.  28.  1  Sid.  G.      Hawk.    b.  2.   c.  37. 

Bac.  Abr.  Pardon,  B.      Dick.  s.  32. 

Sess.  421.  ((.)  1  Ea.st  P.  C  221,  2. 

(c)  Finch,   234,    5.      Vaugli. 
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When  pardons  by  the  jury,  was   regarded  by  the  common  hiw,  as  a  person  who' 
GRANTED.       ^^^^^  j^^  ^^^^^  ^^  j^.^  tiiajesty's  clemency  {a).     It  seems,  however,: 

that  even  at  common  law,  he  had  a  right  to  demand  a  pardon  {b}. 
And  this  has  been  put  be);ond  doubt  by  the  statute  of  Gloucester, 
c.  9.  which  provides,  that  on  the  report  of  the  justices  to  the- 
[  760  ]  king,  that  a  party  tried  for  homicide  did  it  in  his  defence  or  by 
misfortune,  the  king  sliall  take  him  to  his  grace  "  if  it  please 
him."  For  though  the  latter  words  of  this  clause  would  seem  to 
imply  a  discretion  to  grant  or  to  refuse  a  pardon,  it  is  settled  that 
these  words  merely  intend  a  respect  for  the  crown,  and  do  not 
affect  that  general  right  which  every  subject  possesses  (c).  And  it 
seems  that  they  are  issued  as  a  matter  of  course  by  the  cliancellor, 
witliout  laving  the  matter  at  all  before  his  majesty  {d).  And  upon 
removing  the  record  by  certiorari,  he  may  obtain  not  only  a  par- 
don, but  a  writ  of  restitution  for  his  goods  which  were  forfeited 
on  the  verdict  (e).  But  it  is  now  usual,  to  avoid  the  expense 
thus  incurred  to  direct  a  general  verdict  of  acquittal  {J ). 

Another  instance  of  pardons  grantable  of  common  right  is, 
where  a  statute  creating  an  offence,  or  regulating  the  penalties  with 
which  it  shall  be  visited  holds  out  a  positive  engagement  of  immunity 
to  accomplices  who  bring  their  associates  to  justice.  '1  hus  by 
4  8c  5  VV.  &  M.  c.  8.  any  person  being  out  of  prison,  who  causes 
two  or  more  who  have  committed  highway  robbery  to  be  convicted, 
is  entitled  to  a  free  pardon  for  all  crimes,  of  the  same  nature,  of 
which  he  has  been  guilt)  before  the  discovery.  ,  A  similar  provi- 
sion has  been  made  in  the  case  of  offences  relating  to  the  coin 
by  the  6  &  7  W.  3.  c.  1?.  s.  2.  and  the  15  Geo.  2.  c.  28.  s.  8. 
Pursuant  to  the  same  principle,  the  10  &.  11  W.  3.  c.  23.  s.  5. 
ensures  to  any  person  who,  being  at  large,  as  the  means  of  detecting 
two  offenders  in  any  crime  which  is  ousted  of  clergy  by  that  sta- 
tute (g),  a  free  remission  of  any  of  those  crimes,  which  shall 
operate  not  only  in  bar  of  an  indictment,  but  also  of  an  appeal. 

(a)  1  East  P.  C.  2-21,2.  (c)  Hawk.    b.   2.  c.  37.  s.   2. 

(b)  Post.  284.  Hawk.  b.   1.   c.  20.  s.  25.     VVil- 

(c)  2  Inst.   31G,    17.     Hawk.       liams,  J.  Pardon,  IF. 

h.  2.   37.  s.  2.    Bac.  Abr.  Par-  (  f)  Post.    271).   2B8.    1  East 

•don.C.  Williams,  J.  Pardon,  If.  P.  C.  221,  2. 

Dick.  Sess.  424.  (g)   Ante,  Chap.  XV.   as   to 

(d)  2  Inst.  317.    Hawk.  b.  2.  Clergy. 

c.  37.  s.  2.  • 
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By  the  5th  Anne,  c.  SI.  s.  4.  any  one  who  will  convict  two  others  When  pardons 

-    •  1  /•  I        •  1      .  1  •  •  1  •        I         1  •  GRANTIiD. 

of  burglary,  or  leloniously  breaknig  into  a  house  in  the  day-time, 
will  be  entitled   to  a  pardon  of  every  description  of  burglary  and 
felony  previously  committed,  except  murder,  and  treason  affecting 
the  government,  by  which  an  appeal  will  be  precluded  (a).     If  an 
offender   against  the  5  Geo.  3.  c.  11.  respecting  the  destruction  of 
fish  in  private  waters,  whether  in  custody  or  at  large,  make  con- 
fession  of  his  guilt,  and   cause   the  conviction  of  one  or  more  of 
his  accomplices,    he  will,    by  virtue  of    the  2nd   section  of  that 
statute,  be  pardoned   for  the  offence  which  he  confesses.     So  a 
party  who  has  used  the  same  stamps  twice,  contrary  to  12  Geo.  3. 
c.  48.   may,  if  out  of  prison,  procure  immunity' for  the  past  by 
convicting  two  others  of  a  similar  crime  (b).     So  by  29  Geo,  2. 
c.  SO.  s.  8.  a  person  out  of  prison  stealing  lead,  iron,  &,c.  may,  by 
convicting  two    others  for  receiving    the  lead,  obtain    a   pardon 
for    all    such    felonies    before   the    discovery  (c).       And    a    like 
claim   may    be   established    by    convicting  a     single   offender    of 
destroying    locks    on    navigable    rivers,    under   8  Geo.  2.   c.  20. 
s.  5.   if  the  party    informing   is  out   of  custody.      By   6  Geo.  1. 
c.    21.    s.  36".   when   persons  to    the   number  of   eight  or  more 
resist    officers    of  the    customs    with    arms,    any   one    may  ob- 
tain   a  pardon   by    discovering   two  others   to  the  commissioners 
of  customs   within  two   months,  and   =£'40  for  each   accomplice. 
By  the    8th  Geo.   1.    c.   18.    s.  7.  any   runner   of  foreign   goods 
who  within  two  months  discovers  two  of  his  accomplices,  so  that 
the  value  of  the  goods  recovered  for  the  crown  exceeds  £50,  is 
entitled  to   a  free   pardon   for  his  own  offence,  and  c£'40,  for  each 
offender  he  convicts.      And   by  9  Geo.  2.   c.  35,  s.  12.  any  one 
who  shall  have  joined  with  three  or  more  in  running  goods  armed, 
may,  within   three   months,  and  before  conviction,  by  discovering 
two   of  his  companions  to  the  commissioners  of  assize,  so  as  to 
bring  them   to  justice,  obtain  a  discharge  for  his  own  crime,  and 
^50,  for   everv  offender  he  is  instrumental  in  convicting.     In  the 
case   of  receiving   stolen   goods,  the   original    felon  is  allowed  to 
obtain  a  pardon  by  bringing  the  receiver  to  justice  {d).     And  it  is 

(a)  The  reward  of  £40,  given  appeals  are    taken  away. 

by  the  act,  is  taken  away  by  the  [d)  29  Geo,  2.  c.  30,  s.  8  &  9, 

.'^BGeo.  3.   c.  70.  2  Geo.  3.  c.  28.  s.  14.   22  Geo.  3. 

(A)  Sec.  2.  c.  58.  s.  5. 

(c)  By  the  59  Geo.  3.  c.  40. 

Vol,  I.  3  B 
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When  pardons  usual,  ill  the  acts  which  estabhsh  and  regulate  state  lotteries,  to 
insert  a  clause  by  which  accomphces  in  forging  lottery  tickets,  are 
entitled  to  a  pardon  on  discovering  their  associates  (a). 

By  the  general  words  of  these  statutes,  the  accomplice,  in  order 
to  have  an  absolute  right  of  pardon,  must  be  the  means  of  con- 
victing his  associates  (b).  It  will  also  be  observed,  that  most  of 
them,  though  not  without  exception,  provide  that  the  party  en- 
titled to  a  pardon,  must  be  out  of  prison  when  he  makes  the 
disclosure.  But  when  they  succeed  in  assisting  the  purposes  of 
justice,  by  coming  in  voluntarily  to  accuse  tiieir  associates,  they 
have  an  absolute  right  to  pardon,  and  the  court  will  bail  them,  to 
enable  them  to  urge  that  claim  in  the  proper  channel  (c).  So 
also  persons  to  whom  the  king  has,  by  proclamation,  promised 
immunity  on  discovering  their  associates,  have  an  absolute  right 
to  his  mercy  (d). 

But,  except  in  these  cases,  accomplices  who  are,  according  to 
the  usual  phrase,  admitted  to  be  king's  evidence  have  no  absolute 
claim  or  legal  right  to  a  pardon  (e).  A  justice  of  the  peace, 
before  whom  the  original  examination  is  taken,  has  no  power  to 
promise  an  offender  pardon  on  condition  of  his  becoming  a  witness 
against  others  (J)'  They  cannot  even  controul  the  authority  of 
the  judges  before  whom  the  prisoners  are  tried,  so  as  to  exempt 
the  offender  from  prosecution  ;  but  if  an  attempt  is  made  to  try 
him,  it  will  be  for  the  court  to  decide  under  the  circumstances 
how  far  he  is  entitled  to  favor  (g).  Even  the  superior  court  have 
no  power  absolutely  to  assure  him  of  mercy.  He  gives  his  evi- 
[  709  1  dence  in  vinculis,  in  custody,  and  it  depends  entirely  on  his  own 
behaviour  whether  his  confession  will  save  or  condemn  him  (h). 
There  is,  however,  no  doubt,  that  when  an  accomplice  admitted  by 
the  magistrates  or  the  court  to  give  evidence,  appears,  under  all 
the  circumstances  of  the  case,  to  have  acted  a  fair  and  ingenuous 
part,  and  to  have  made  a  full  and  true  disclosure,  he  has  an  equit- 

(a)  Williams,  J.  Pardon,  11.  (/)  Cowp.  336.    1  Leach,  121. 

(//)  Cowp.  335.  Ante,  82.  003. 

(c)  Cowp.  334.  1  Leach,  118.  (g)  Cowp.  340.   1  Leach,  125. 

(d)  Id.  ib.  Ante,  82.  603. 

{c)  Cowp.     336.        1    Leach,  (h)    Cowp.    336.        1  Leach, 

120,  1.  Williams,  J.  Pardon,  II.      118.     Ante,  82.  603. 
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able  claim  to   the  mercy  of  the  crown,  and  the  court  will,  on  ap-  When  pardons 
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plication,  put  oil  Ins  trial  to  enable  him  to  apply  tor  a  pardon  {a). 
These  instances  of  pardon  granted  either  expressly  by  statute  and 
proclamation,  or  impliedly  by  usage,  are  derived  from  the  old 
practice  of  approvement  to  which  we  have  already  alluded  (6), 
Such  pardons  are,  no  doubt,  necessary  in  particular  cases,  but  as 
a  regular  system  of  jurisprudence  they  are  liable  to  serious  objec- 
tions (c).  The  law  confesses  its  weakness  by  calling  in  the  as- 
sistance of  those  by  whom  it  has  been  broken.  It  offers  a 
premium  to  treachery,  and  destroys  the  last  virtue  which  clings  to 
the  degraded  transgressor.  Still  on  the  other  hand,  it  tends  to  v 
prevent  any  extensive  agreement  among  atrocious  criminals,  makes 
them  perpetually  suspicious  of  each  other,  and  prevents  the  hope- 
lessness of  mercy  from  rendering  them  desperate. 

With  respect  to  those  cases  where  favorable  circumstances 
may  induce  the  crown  to  extend  its  prerogative  of  remission, 
no  general  rules  can,  of  course,  be  given.  The  king,  by  his  co- 
ronation oath,  is  bound  to  administer  justice  with  mercy.  But 
nothing  can  tend  more  to  unsettle  the  public  ideas  of  crime  than 
the  frequent  exercise  of  the  latter.  It  is  contended  with  great 
eloquence  and  ability  by  a  celebrated  writer  on  criminal  law, 
that  clemency  should  shine  forth  in  the  laws,  and  not  in  the 
executive  ((?).  But  it  must  be  admitted  that  there  are  many  [  770  ] 
cases  to  which  no  general  rules  can  apply  ;  where  "  summum 
jus"  would  be  "  summa  injuria  ;"  and  where  forgiveness  is,  at 
once,  beneficial  to  the  crown  which  bestows,  and  just  to  the 
party  who  receives  it.  And  as  there  can  be  no  new  trial  of  capital 
offences  (e),  where  the  judge  considers  the  conviction  as  improper, 
this  is  the  only  mode  by  which  the  defendant  can  be  protected  from 
the  consequences  of  the  verdict  (/),  and  when  the  judge  before 
whom  a  prisoner  is  convicted  of  a  capital  offence  thinks  fit  to 
reprieve  him,  and  to  send  a  certificate  to  his  majesty  that  he  is 
a  fit  object  of  mercy,  the  recommendation  is  always  attended 
to  (g). 


(a)    Cowp.     340.       1  Leach,  (d)  Eeccar.  175,  6,  7. 

125.     Williams,  J.  Pardon,  IF.  (e)  Ante,  651, 

(&)  Ante,  }V2.  603.  Cowp.  334,  (/)  13  £ast,416,  n.l.  2Leach, 

335.     1  Leach,  118,  19.  848. 

(c)  Cowp.  33G.    1  Leach,  120.         (g)  4  Bla.  Com.  404,  n.  1. 
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How  a  pardon 
is  to  be  granted. 


We  have  next  to  consider  in  what  manner  a  pardon  must  be 
granted.  It  may  be  either  a  general  act  of  parliament,  or  a 
special  pardon  under  the  great  seal  (a).  And  now  by  6  Geo.  4. 
c.  25.  s.  1.  it  is  enacted,  "  that  in  all  cases  in  which  his  late 
majesty,  or  the  king's  majesty  that  now  is,  his  heirs  or  successors, 
hath  been  or  shall  be  pleased  to  extend  his  or  their  royal  mercy  to 
any  offender  convicted  of  any  felony,  whereby  the  offender  was, 
is,  or  shall  be  excluded  from  the  benefit  of  clergy,  and  by  warrant 
under  his  or  their  royal  sign  manual,  countersigned  by  one  of  his 
or  their  principal  secretaries  of  state,  halh  granted,  or  shall  grant, 
to  such  offender  either  a  free  pardon,  of  a  pardon  upon  condition 
of  transportation,  imprisonment,  or  any  other  punishment,  the 
discharge  of  such  offender  out  of  custody,  in  case  of  a  free  par- 
don, and  the  performance  of  the  condition  in  case  of  a  condi- 
tional pardon  shall  have  the  effect  of  a  pardon  under  the  great 
seal  for  such  offender  as  to  the  felony  whereof  he  or  she  was 
so  convicted  {b). 


[     7T1     ] 


In  order  to  render -a  pardon  valid,  it  must  express  with  sufficient 
accuracy,  the  crime  it  is  intended  to  forgive  (c).  Thus  a  general 
pardon  of  "  all  felonies"  will  not  annul  an  attainder,  for  it  will  be 
presumed  that,  as  it  is  not  mentioned,  the  king  was  not  aware  of 
its  existence  (d).  So  also  it  has  been  holden  that  the  pardon  of 
one  found  guilty  by  verdict,  or  confession,  will  be  of  no  avail,  un- 
less it  recite  the  indictment  and  the  conviction  (e).  And  it  has 
been  questioned  whether,  if  a  man  be  merely  indicted,  the  indict- 
ment ought  not  to  be  recited  ( /  ) ;    but  this  is  settled  not  to  be 


(«)  See  form  of  Pardons,  post, 
last  vol. 

(h)  Before  this  act  it  was 
lield,  tliat  a  warrant,  under 
the  privy  seal,  was  not  in 
itself  a  complete  or  irrevocable 
pardon,  though,  when  obtsiined 
in  proper  form,  it  was  a  sufli- 
cient  autliority  to  adinit  the 
party  to  bail,  in  order  to  ob- 
tain a  more  edectual  admission, 
See  l^^orm  of  Warrant,  15  East, 
tr>3.  Post,  last  vol.  5  Harg. 
State  Trials,  IGG.  173.  1  Bla. 
Kep.  480.     Hawk.  b.  2.  c.  37. 


s.  50.    ^Villianls,  J.  Pardon,  HI. 
15  East,  466. 

(c)  Hawk.  b.  2.  c.  37.  s.  «,  9. 
Bac.  Abr.  Pardon,  D.  4  Bla. 
Com.  400. 

(d)  3  Inst.  238.  Kel.  28,  9. 
Hawk.  b.  2.  c.  37.  s.  8.  Bac, 
Abr.  Pardon,  D.  Williams,  J. 
Pardon,  II I. 

(c)  1  Sid.  366.  430.  2  Keb. 
363.  3  Keb.  694.  Hawk.  b.  2. 
c.  37.  s.  8.  ]?ac.  Abr.  Pardon,  U. 
Williams,  .1.  Pardon,  III. 

( /■)  Sir  T.  Jones,  56.  3  Keb. 
30.' 
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necessary  as  ihe  words  in   the  pardon  "  sive  iiidictatus  vel  non"     How  pardon 
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evidently  suppose  the  contrary  {a). 

It  seems  to  be  tlie  better  opinion  that  the  crown  cannot  pardon 
any  crime  with  effect,  without  specifically  naming  it,  for  the  courts 
will  not  intend  his  majesty  to  be  informed  of  the  particular  offence 
of  which  the  defendant  has  been  convicted  (i).  At  all  events  it  is 
certain  that  no  general  pardons  have,  for  a  long  time,  been  granted 
by  his  majesty  ;  but,  when  found  expedient,  have  been  issued 
inider  the  sanction  of  an  act  of  Parliament  (c).  It  is  also  certain, 
that  by  the  13  Rich.  2.  st.  2.  c.  1.  no  pardon  for  rape,  murder,  or 
treason  can  be  allowed,  unless  the  offence  be  specially  mentioned  ; 
and,  in  case  of  murder,  it  must  set  forth  whether  it  was  committed 
by  lying  in  wait,  assault,  or  malice  prepense.  Nor  will  any  ge- 
neral pardon  of  felonies  include  piracy  which  was  no  felony  at 
common  law  {d). 

It  is  also  a  general  rule,  that  wherever  it  may  be  reasonably 
intended  that  the  king,  when  he  granted  the  pardon,  was  not  fully 
apprised  of  the  heniousness  of  the  offence,  and  how  far  the  de- 
fendant stood  convicted  on  the  record,  the  pardon  is  altogether 
invalid  (e).  And,  therefore,  if  it  appear  from  the  recital  of  a 
pardon,  that  the  king  was  misinformed,  either  as  to  the  nature  of 
the  case,  or  the  state  of  the  proceedings,  the  grant  will  be  of  no 
avail ;  as  if  it  state  the  party  to  be  attainted,  when  in  fact  no  at- 
tainder had  ever  taken  effect  {f).  And  it  is  expressly  enacted  by 
27  Edw.  3.  c.  2.  that  every  pardon  of  felony  granted  at  the  sugges-  r  772  ] 
tion  of  any  subject  must  comprize  the  suggestion,  and  the  name 
of  the  party  by  v\hom  it  was  made,  so  that  the  justices  to  whom 
it  is  offered  may  inquire  of  its  truth,  and,  if  they  find  it  false, 
disallow  the  charter.    In  general,  however,  every  pardon  duly  ob- 


(a)  3  Keb.  G94.     Hawk.  !>.  2.  (e)    3  Inst.    238.      6  Co.    13. 

C.37.  s.  8.  Bac.Abr.  Pardon, D.  Hawk.   b.  2.  c.  .37.   s.   8.     Bac. 

Williams,  J.  Pardon,  111.  Abr.  Pardon,  D.     4  Bla.  Com. 

(/>)  Hawk.  b.  2.  c.  37.  s.  9.  400.    Williams,  J.  Pardon,  111. 

(c)  Id.  ibid.  (/)  SirT.  Raym.  13.   Hawk. 

{d)    4  Bla.  Com.   400.     Wil-  1).  2.  c.37.  s.  4G.     Williams,  J. 

liams,  J.  Pardon,  111.  Pardon,  111. 
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ant,  and   most  strongly  against  his  majesty  (a). 

An  act  of  grace  by  Parliament  need  not  specify  any  particular 
instance  of  crime,  as  it  does  not  seem  that  the  limitations  of  the 
royal  prerogative,  ever  extended  to  this  solemn  act  of  the  legisla- 
ture.    And  if  a   general  act  of  mercy  expressly  pardons  all  petit 
treasons,  but  excepts  murder,  it  cannot  be  avoided  by  indicting  or 
appealing  the  criminal  of  murder  only,  for  the  less  offence  is  in- 
cluded in  the  greater  (6).     So,  if  all  felonies,  except  murder,  are 
thus   pardoned,    felonious  suicide  will  be  intended   as   contained 
in    the  class  pardoned,  and   not   in   that  which  is  excepted  ;    for 
though  die   putting  an  end  to  a  man's  own  existence  may  some- 
times be   denominated  "  murder"  it  is  clearly  a  different  offence 
in  the  common  feelings  and  intention  of  mankind  to  the  crime 
which  maliciously  terminates  the  life  of  another  (c).     If  a  general 
pardon    remits    all  misdemeanors,    offences  and  injuries,    except 
murder    committed    on    a  certain  day,  it  pardons  manslaughter, 
where    the    stroke   was  given  before,    though  the  death  did  not 
occur  till  after  that  period  {d).     But  it  will  not  pardon  murder ; 
for  though,  at  the  time  of  the  act,  the  offence  was  only  a  mis- 
[     773     ]       demeanor,  if  death  afterwards  ensues,  the  crime  is  taken  out  of 
the  statute  (e).     It  seems,    however,  that  a  general   pardon  "  of 
all  misprisions,  trespasses,  offences,  and  contempts,"  will  pardon 
making    a  false  return,    barratry,    striking  in  Westminster  Hall, 
praemunire,  and  every  offence  not  capital  (f). 

A  pardon    may  be  extended   to   the  subject   on   any  condition 
which  his   majesty  thinks   fit  to  annex,  whether  precedent  or  sub- 


(a)5Co.  49.  b.     4  Bla.  Cora.  1  Dyer,  99.     Post.  61.     Hawk. 
401.  b.  2.   c.  37.  s.  -21.     Bac.    Abr. 
(A)    iDycr,    50.      G   Co.    13.  Pardon,  D.      Williams,  J.  Par- 
Hawk,  b.  2.  c.  37.  s.  19.     Bac.  don,  IN. 

Abr.  Pardon,  D.     >A'illiauis,  J.  (e)  Post.  G4.     Bac.  Abr.  Par- 
Pardon,  HI.  don,   D.    Willianis,  J.   Pardon, 

(c)  1  Lev.  8.  120.  1  Keb.  60.  HI. 
548.  1  Sid.  167.  Hawk.  b.  2.  (/)  1  Lev.  100.  1  Sid.  111. 
c.  37.  s.  20.  Bac.  Abr.  Par-  1  Mod.  102.  2  Mod.  52.  Hawk, 
don,  D.  Williams,  J.  Par-  b.  2.  c.  37.  s.  20.  Bac.  Abr. 
don,  IH.  Pardon,  D.  Williauii^,  J.  Par- 
Co/)  Plowd.  401.    1  Hale,  120.  don,  HI. 
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seqiK3iit,  on  the  performance  of  which   the  vahdity  of  the  pardon    How  pakdon 
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vvill  depend  {a).  And  this  prerogative  is  daily  exerted  in  the  par- 
don of  felons,  on  condition  of  being  confined  to  hard  labour  for 
a  stated  time,  or  of  transportation  to  some  foreign  country  for 
life,  or  for  a  term  of  years,  such  transportation  being  allowed  by 
the  act  of  habeas  corpus  and  subsequent  acts  (b).  And  if  he 
does  not  perform  the  condition  of  the  pardon  it  will  be  altogether 
void,  and  he  may  be  brought  to  the  bar  and  remanded  to  suffer 
his  original  sentence  (c).  If  after  such  a  pardon  the  felon's  wife 
become  entitled  to  some  personal  estate,  this  will  be  decreed,  in 
equity,  to  belong  to  the  wife  as  to  a  feme  sole  {d). 

The  mode  of  pardoning  at  the  assizes  or  Old  Bailey,  if  the  judge 
thinks  the  conviction  improper,  is  by  respiting  the  execution  of 
the  sentence,  and  sending  a  memorial  or  certificate  to  the  king  (e), 
directed  to  the  Secretary  of  State's  office,  stating,  that  from  fa- 
vorable circumstances  appearing  on  the  trial,  he  is  induced  to  re- 
commend the  prisoner  to  mercy  (y*).  If  the  king  agree  in  the  [  774  ] 
propriety  of  the  suggestion,  as  is  usual,  a  sign  manual  issues, 
signifying  his  intention  to  grant  either  an  absolute,  or  a  conditional 
pardon,  and  directing  the  justices  of  gaol  delivery  to  bail  the 
prisoner,  in  order  to  appear  and  plead  the  next  general  pardon 
that  shall  come  out,  which  they  do  accordingly,  taking  his  re- 
cognizance to  perform  the  conditions  of  the  pardon,  if  any  are 
annexed  to  the  indulgence  (g). 


(a)  Co.    Lit.    274   b.      Moor,  (6)  31  Car.  2.  c.  2.   s.  14.     8 
4GG.     Hawk.  b.  2.    c.  37.   s.  45.  Geo.  3.  c.  J5.     19  Geo.  3.  c.  74. 
4  Bla.  Com.    401.     Bac.   Abr.  24  Geo.  3,  c.   .56.      31    Geo.  3. 
Pardon,  E.     Williams,  J.   Par-  c.  40.     4 Bla.  Com.   401.     Wil- 
don.  III,     In  Russ.  &  Ry.  C.  C.  Hams,  J.  Pardon,  II. 
248,  it  was  held,  that  a  person  (c)  Moor,    4G0.       Bac.  Abr. 
who     had     been     convicted     of  Pardon,  E.     Williams,   J.  Par- 
grand    larceny,      sentenced     to  don.  III.     Dick.  Sess.  431. 
transportation  for   seven  years,  {d)  3P.  W.37,  8. 
confined   in  the  hulks,  and  dis-  (e)  See    form    of    certificate, 
charged    at   the     end   of    seven  post,  last  vol. 
years,  was  a  competent  witness,  (f)  Dick.  Sess.  432,  3.   4  Bla. 
such  confinement  operating  as  a  Com.  404,  n.  1. 
statute  pardon,  and  that  having  {y)  1  Bla.  Rep.  479.  1  Leach, 
escaped  twice  during  such  con-  74.     15  East,   403.       Williams, 
finement  for   a  few  hours  each  J.  Pardon,  III.       Dick.  Sess. 
time,  did  not  destroy  the  edect  430. 
of  it. 
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But  it  seems  that  the  justices   at  sessions  have  no   power  to 
respite  the  execution  of  the  sentences  they  pronounce   beyond  the 
session  when  they  are  passed,  nor  have  they  any  means  of  obtain- 
ing the   opinion   of  the  judges  {a).     Their  judicial  authority  ter- 
minates when  they  separate  at  the  conclusion  of  their  session  (0). 
They  have,  therefore,  no  other  means  of  obtaining  a  delay,  to 
consider  what  conduct  they  shall   adopt,  than   that  of  adjourning 
until    they  have  decided  (c).       If    a  defendant  convicted    before 
them,  intends  to  apply  to  the  crown  for  a  pardon,  either  absolute 
or  conditional,  he  pursues  the  following  method.     He  procures  a 
petition  to  be  drawn,  setting  forth  the  nature   of  his  ofience,  the 
sentence   of  the   court,  the  favorable  circiimstances   on  which  he 
founds  his  claim,  and  concludes  with  a  prayer  for  mercy  (d).     In 
order  to   render  such  petition   more  likely  to    be   successful,  the 
chairman  of  the  session  before  whom  he  was  tried,  should  indorse 
on   this  petition   at  least  his   approbation  of  its  being  presented, 
and  is  at  liberty  to  add  his  own  recommendation  to  mercy  in  such 
terms  as  the  case  may  deserve  (e).     The  petition,  thus  supported, 
must  be   transmitted  by  the  clerk  of  the  peace   or  town  clerk,  as 
the  case  may   require,  to   the    Secretary  of  State   for   the  Home 
Department  ;  and,  in  general,  a  pardon  speedily  follows  an  appli- 
cation made  under  this  sanction  (J).     But,  if  the  petition  be  pre- 
sented  through  ignorance  or  mistake,  without  the  indorsement  of 
the  chairnian,  or  other  justices  present  at  the  trial,  it  is  usual  to 
send  it  back  for  their  concurrence.     If  this  consent  is  refused,  it 
is  not  usual   for  the  Secretary  of  State   to   present  the  petition  to 
his  majesty,  as  the  necessary  conclusion  is,  that   the  petitioner  is 
not  a  fit  object  for  pardon  (g). 


Manner  of  allow-       We  have  already  considered  the  manner  in  which  a  pardon  is  to 
ing  a  pardon.        ji^^  pleaded  and  allowed  in  the  previous  stages  of  the  proceedings. 
If  obtained  after  sentence,  it  may  be  as  well  pleaded  now  as  be- 
fore issue  joined,  or  in  arrest  of  judgment,  and   the  same  inci- 


(o)  Dick.  Sess.  433. 
(6)  Id.  ib. 

(c)  Dick.  Scss.  434. 
{d)  Id.  ib. 


(e)  Dick.  Sess.  434. 
(/)  Seethe  Form  of  a  pardon 
thereupon,  post,  last  vol. 
(</)  Dick.  Sess.  434,  5. 
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dents  win  arise  as   those  we  have   already  considered  (a).     When     Manner  of 

the  court  allowed  it,  they  were,  by  10  Edw.  3.  c.  2.,  to  compel  the      ^pak^I^o'II!  * 

defendant  to  find  sureties  for  his  good  behaviour  before  the  sheriff 

and  coroners  of  the  county  (6) ;  but  that  statute  is  repealed   by 

5  &  6  W.   &   M.  c.  13,  which,  instead    of  this    provision,  gives 

the  judges    of  the  court  a   power  to  bind  the  criminal    pleading 

such  pardon  to  his  good  behaviour,   with  two  sureties  for  any  term 

not  exceeding  seven  years.    And  it  is  said  that  if  this  recognizance 

Js  forfeited,  the  pardon  becomes  void,  and  the  original  judgment 

may  be  executed  against  the  defendant  (c). 

The  effect  of  a  pardon,  like  that  of  the  allowance  of  clergy,  The  offect  of  a 
is   not  merely  to   prevent   the    infliction    of  the    punishment   de-  ^'*' 
nounced  by  the  sentence,  but  to  give   to  the  defendant  a  new  ca-  ^ 

pacity,  credit,  and  character  (d).  Thus  he  may  sustain  an  action 
for  damages  if  called  a  felon,  as  though  he  had  never  been 
guilty  (e).  We  have  already  seen,  that  when  the  pardon  has 
passed  the  great  seal,  (or  a  warrant  of  pardon  under  the  sign  [  776  ] 
manual,  countersigned  by  one  of  the  principal  Secretaries  of 
State  (f),  )  and  its  conditions  are  performed,  though  not  before, 
or  when  granted  by  act  of  parliament,  he  is  restored  to  compe- 
tency as  a  witness  (g).  But  where  the  disability  is  part  of  the 
sentence  itself,  and  not  the  consequence  of  attainder,  as  in  the 
case  of  perjury  under  the  statute,  the  king's  special  pardon  will 
not  remove  the  incompetence;  for  this  can  be  done  only  by  act 
of  parliament,  which  is  of  equal  authority  with  the  provision  by 
which  the  offence  is  regulated  or  created  {h).     A  pardon  also  will 


(a)  Ante,  4GG,  as   to  plea  of  Williams,  J.  Pardon,  III. 

^^^f^.'^^     r.  (/)  ^"t«'  ^^^-      «    Geo.    4. 

(6)  4  Bla.  Com.  402.  c.  25.  s.  J. 

(c)  Moor,    46G.        Bac.  Abr.  (g)  Ante,   466,  7.     Evidence. 

.Is^'  ^-  1  Leach,  454.  98,  9.     Hob.  67. 

(rf)  Cro.  Car.  55.     1  Sid.  222.  82.     4  Harg.  St.  Tr.682.    Holt, 

5  Co.    49.      Hawk.    b.  2.    c.  87.  685.     Sir  T.  Raym.  379.      1  Ld. 

^a\^^'t.^  ?'^*  ^'°™'    ^^"^^     ^^^-  Raym.  39.  2  Hale,  278.   Hawk. 

Abr   Pardon,    H.    Williams,  J.  b.  2.    c.  37.    s.   48.     Com.    Dii>-. 

Pardon,  V.  Testmoigne,    A.  5.     Eac.  Abr. 

(e)  Hob.  67.   81,  2.     Owen,  Pardon,  H.   W^iUiams,  J.    Par- 

150.     iRol.  Abr.87.     SirTho.  don,  V. 

Raym.  23.     Hawk.   b.  2.   c.  37.  (k)  3  Salk.  261.  155.    2  Salk. 

6.  48.     13ac.   Abr.   Pardon,  H.  514.  689.  690.     1  Lord    Raym. 
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Effect  of 

PARDON. 


[     777     ] 


prevent  any  forfeiture  which  has  not  actually  taken  effect  (a). 
But,  after  attainder,  no  charter  from  his  majesty  can  entirely  re- 
store the  blood  which  is  corrupted,  or  divest  any  of  the  lands 
from  those  to  whom  they  have  escheated  (b).  But  the  party  at- 
tainted may  afterwards  acquire  an  estate  and  transmit  it  to  future 
children  (c).  A  son  born  before  the  pardon  is  incapable  of  inhe- 
riting ;  and  if  another  be  afterwards  born,  and  the  father  die 
leaving  both  of  them  surviving,  the  younger  cannot  inherit  be- 
cause his  elder  brother  is  living,  and  the  land  will  escheat  pro 
defectu  haeredis,  though  if  tiie  elder  had  died  in  the  life-time  of 
the  father  without  issue,  his  brother  born  since  the  attainder 
would  have  succeeded  {d).  The  most  beneficial,  therefore,  of  all 
pardons,  is  that  which  is  granted  by  authority  of  Parliament  to 
reverse  the  attainder,  by  which  every  corruption  of  blood  will 
be  done  away  for  ever  (e).  This  may  restore  either  the  heritable 
capacity  merely,  or  all  the  lands  and  other  property  actually  for- 
feited, according  to  the  degree  of  favor  which  the  legislature  in- 
tends to  confer  (f).  When  the  latter  is  the  case,  the  defendant 
will  have  the  same  equitable  interest  in  every  part  of  his  estate 
which  he  possessed  before  the  attainder  (g). 


Pli-ii  of  non- 
id  entity. 


The  plea  of  non- identity  may  also  probably  occur  in  this  stage 
of  the  proceedings.  If  the  prisoner  was  attainted  in  another 
court,  or  has  since  his  sentence  been  out  of  custody,  it  is  open 
to  him  to  allege  that  he  is  not  the  party  against  whom  the  sen- 
tence was  given  {h) ;  or  if  the  prisoner  escapes  and  is  re-taken, 
the  same  question  may  arise  (i).     In  these  cases,  the  court  must 


Williams,    J. 
2  Mod.   53. 


250.  2  Hale,   278.     l?ul.  N.  P. 
2U2.     Holt,    135.     Hawk.   b.  2. 
c.  40.    s.  1 12. 
Pardon,  V. 

(a)  5  Co.  110. 
Owen,  87.  Hawk.  b.  2.  c.  37. 
s.  54.  Bac.  Abr.  Pardon,  H. 
M'illianis,  J.  Pardon,  V. 

(b)  Co.  Lit.  8.  1  Hale,  358. 
Hawk.  b.2.  0.37.  s.  55.  Bac. 
Abr.  Pardon,  H.  4  Bla.  Com. 
402.     Williams,  J.  Pardon,  V. 

(c)  Co.  Lit.  8.  391.  1  Hale, 
358.     Noy,   170.     4  Bla.  Corn. 


402.     Williams,  J.  Pardon,  V. 

(d)  Co.  Lit.  8.  1  Hale,  358. 
4  Bla.  Com.  302.     Id.  u.4. 

(c)  Co.  Lit.  8.  1  Hale,  358. 
4  Bla.  Com.  302.  Bac.  Abr. 
Pardon,  H.  M'illianis,  J.  Par- 
don, V. 

(/)  1  Hale,  358.  Bac.  Abr. 
Pardon,  H. 

(g)  Cowp.  237. 

(h)  Ante,  423.  Post.  40. 
I  Bla.  Rep.  3.  4  Bla.  Com.  306. 

(/)  3  Burr.  1810. 
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ask  the  party  in  custody  whether  he  has  any  thing  to  say  why  execu-    Vs.e\  of  non- 

IDE!  NTIXY 

tion  should  not  be  awarded  against  him  {a).  On  this  he  may,  ore 
tenus,  and,  without  holding  up  his  hand,  aver  that  he  is  not  the 
person  mentioned  in  the  record,  to  which  the  attorney-general 
may,  in  the  same  way,  reply  that  he  is  the  same,  and  that  he  is 
ready  to  verify  it,  and  a  venire  will  be  awarded  to  try  the  issue 
thus  joined  returnable  instanter  {b).  The  prisoner  may  be  al- 
lowed counsel  to  assist  him,  but  the  court  will  not  put  off  the 
trial  unless  strong  grounds  are  shown  to  presume  that  the  party 
has  been  mistaken  (c).  Nor  will  time  be  allowed  him  to  produce 
witnesses,  unless  he  will  positively  swear  that  he  is  not  the  party 
attainted  {d).  Nor,  though  his  life  is  in  question,  can  he  be 
allowed  to  make  any  peremptory  challenges  {e).  During  this 
trial  if  the  offenders  have  escaped  and  are  considered  desperate, 
they  may  be  chained  together  (f).  If  the  jury  find  them  to  be  [  778  J 
the  same  persons,  no  proclamation  ougiit  to  be  made  before 
the  award  of  execution  (g;)  but  execution  will  imniedialely  be 
awarded  according  to  the  original  sentence  (A). 

If  all  these  resources  fail — if  no  reprieve  is  sent — no  pardon 
obtained — and  the  identity  of  the  prisoner  is  either  indisputable, 
or  thus  ascertained — nothing  remains  but  to  execute  the  sen- 
tence. This  brings  us  to  the  end  and  object  of  every  criminal 
prosecution — the  punishment  of  the  offender. 


(a)  1  Hale,    3G8.      3  Burr.  4  Bla.  Rep.  4,  5. 

1810.     1  Bla.  Rep.  4.    Post.  40.  (e)  1  Lev.   61.     Fost.  42.     1 

(b)  1  Bla.  Rep.  4.  Fost.  40,  1.  Bla.  Rep.  6.     4  Bla.  Com.  '3m. 
3  Burr.  1810.    •  (/)  3  Burr.  1812. 

(c)  3  Burr.    1810.      Fost.  41.  (</)  3  Burr.  1811. 
1  Bla.  Rep.  4.  4  Bla.  Com.  396.  (/i)  Id.  ib. 

(d)  Fost.  42.  4  Bla.  Com.  396. 
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OF  THE  EXECUTION  OF  THE  SENTENCE. 

XlAVING,  in  the  consideration  of  judgments,  inquired  into 
the  general  principles  by  which  the  measure  of  punishment  is  to 
be  regulated,  and  what  punishments  are  to  be  awarded  for  spe- 
cific crimes  (a),  we  have  here  only  to  show  in  what  manner  the 
sentence  is  to  be  carried  into  execution,  and  the  nature  of  the 
penalties  themselves  which  the  criminal  is  compelled  to  undergo, 
since  it  is  a  general  rule  that  the  punishment  must  be  conformable 
to  the  sentence  (6). 

Capital  i)nnisi.-  The  punishment  of  death  being  the  highest  penalty  which  the 
incui  of  dciitli  *.  j^^y  inflicts,  is  first  to  be  considered.  Into  the  right  or  the 
expedience  of  this  infliction,  it  is  not  our  business  to  inquire. 
We  have  only  to  examine  the  practical  points  which  relate  to  the 
infliction,  and  which,  it  may  be  observed,  apply,  in  a  consi- 
derable degree,  to  the  execution  of  inferior  sentences. 

r     780     1  ^"^  ^'^*  '^^  "^   inquire  what  warrant  or   order   is   necessary  to 

By  whaiwanaiit  command  the  actual   infliction  of  the  capital  punishment.     In  the 

Ihe   execution  ,-•      ,    i-.        i  i  •     i  r    i      .i     ■         •  i    .i 

jiiiist  be  aiitlio-  King  s  Bench,  when  judgment  of  death  is   given,  and  the  execu- 

"^^'*''  tion  is  to  be   performed  by  the   marshal   of  the  court,    in  whose 

custody  the  prisoner  is  always  supposed  to  continue,  the  entry  is 
"  et  praeceptum  est  marescallo,  &,c.  quod  facial  executionem 
periculo  incumbente"  (c).  When  a  nobleman  is  attainted  of  felony 
or  treason  before  the  Lord  High  Steward,  there  is  a  precept  for 
the  execution  in  the  name  of  the  IJigh  Steward,  and  authenticated 


(a)  Ante,  Gf)5  to  7-22.  (c)  2  Hale,  5.  409. 

{b)  Hawk.   b.  2.  c.  51.  s.  5. 

*  As  to  tiiis  subject  in  general,  see  2  Hale,  406  to  ill.  Hawk.  I).  2.  c.  51.  ^ 
4  Bla.  Com.  403  to  407.  liurn,  J.  Execution.  Williams,  J.  Execution  and  ^ 
Reprieve. 
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by  his  seal  (a).   And  a  similar  precept  is  said  formerly  to  have  been    Warrant  for 

,,,-,.,  ■  r  •       ,  EXECUTION. 

issued  under  the  hand  of  the  judge  on  every  execution  tor  a  capital 
felony  (b).     In  the  high  court  of  Parliament,  before  his  majesty, 
the  sentence  is  always  put   in  force  by  a  writ  from   the  king  (c). 
Formerly,  when  judgment  was   given   by  commissioners  of  oyer 
and  terminer,  the  precept  for   execution  was  issued  to  the  sheriff 
in  the  names,  and  under  the  seals  of  three  of  the  commissioners, 
one   of  whom  was  of  the  quorum  ;  and  justices  of  gaol  delivery 
were  accustomed  to  award  a  similar  instrument  reciting  the  judg- 
ment, and  commanding  execution  to  be  done,  or  entering  on   the 
record  "  et  dictum  est  per  curiam  hie  vicecomiti  comitatfis  prae- 
dicti,  quod  facial  executionem  periculo  incumbente"  {d).  But  it  has 
long  been  settled,  that  in  capital  cases,  the  prisoner  may  be  put  to 
death  without  any  writ  or  precept  (e).     And  when  the  proceedings 
of  the  court  were  in  Latin,  the   execution  of  the  prisoner  was  di- 
rected by  the  words  "  sus.  per  col."  written  against  his  name  in  a 
calendar  prepared  for  the  purpose  (/).  The  practice  at  the  present 
day,  at  the  assizes,  is  as  follows  : — When  all  the  other  public  bu-       [781     ] 
siness  of  the    court  is   terminated,   the  clerk  of  assize  makes  out 
in  writing  four  lists  of  the  prisoners,  with  separate  columns,  con- 
taining their  crimes,  verdicts,  and  sentences,  and  a  blank  column, 
in  which   the  judge  writes  what  is    his  pleasure  respecting  those 
capitally  convicted,  as  to  be  executed,  respited,  or  transported  (g). 
If  the  sheriff  afterwards  receives  no  special  order  from  the  judge, 
he  executes  the  judgment  of  the  law  in  the  usual  manner,  accord- 
ing to  the  directions  of    iiis   calendar  {h).      In  every  county  this 
important  subject  is  settled  with  great  deliberation  by  the  judge 
and  the  clerk  of  assize,  before  the   former  leaves  the  town  where 
the  assizes  are  holden,  but   probably,  in  different  counties,  with 
some  slight  variation  :  as,  in  Lancashire,  no  calendar  is  left  with 
the  gaoler,  but  one  is  sent  to  the  secretary  of  state  for  the  home 


(a)  3  Inst.  31.     2  Hale,  409.  4  Bla.  Com.  403.     VYilliams,  J. 

4  Bla.  Com.  403.     Williams,  J.  Execution  and  Reprieve. 

Execution  and  Reprieve.  (e)  Finch,  478.     2  Hale,  409. 

(h)  4  Bla.  Com.  403.  (f)  4  Bla.  Com.  403.    2  Hale, 

(c)  Id.  ib.    Williams,  J.  Exe-  409. 

cution  and  Reprieve.    See  form,  {(/)  4  Bla.  Com.  404,  note  1. 

Fost.  140.  4  Bla. Com.  App.VII.  2  Hale,  409. 

Post,  last  vol.  (/t)  4  Bla.  Com.  404,  note  1. 

(d)  3  Inst.  31,     2  Hale,  409. 


781 


CHAPTER    XX. 


Warrant  for   department  (a).     But,  in  London,  the  recorder,  after  reporting  in 

EXECUTION.  ,  •  ,  ,  r      ,  ■  1  •     • 

person  to  the  king  the  several  cases  or  the  prisoners,  and  receiving 
his  royal  pleasure  that  the  law  should  take  its  course,  issues  his 
I  warrant  to  the  sheriffs,  directing  them  to  perform  the  execution  on 
the  day,  and  at  the  place  appointed  (b).  In  the  court  of  King's 
Bench,  if  the  prisoner  be  tried  at  the  bar,  or  brought  thither  by 
habeas  corpus,  a  rule  is  made  for  the  execution,  either  specifying 
the  time  and  place,  or  leaving  them  to  the  discretion  of  the 
marshal  (c).  It  seems  to  be  the  proper  mode  for  the  court  not 
to  name  a  day,  when  the  execution  is  to  take  place  in  another 
county  ;  but  to  make  a  rule  to  deliver  the  prisoners  to  the  sheriff 
of  that  county  where  the  punishment  is  to  be  inflicted  (d). 


By  what  court 
the  execution 
may  be  apjioint- 

[     782     ] 


In  general  the  execution  is  ordered,  as  to  its  time  and  place, 
by  the  court  in  which  the  sentence  is  passed,  in  the  manner  we 
have  seen  already.  But  the  court  of  King's  Bench  has  not  only 
power  to  award  execution  against  persons  tried  or  sentenced  by 
its  judges,  but  against  persons  attainted  in  Parliament,  or  any 
otiier  court,  on  the  removal  thither  of  the  record  of  attainder, 
or  a  transcript,  and  the  prisoners  being  brought  in  by  habeas 
corpus  (e).  And,  therefore,  it  has  been  resolved,  that  if  a  peer 
be  convicted  of  murder  before  the  high  court  of  Parliament,  and 
the  day  appointed  by  25  Geo.  2.  c.  37,  should  lapse  before  the 
execution  of  the  sentence,  a  new  time  may  be  appointed  either 
by  the  lords  themselves,  if  sitting,  or,  if  their  session  is  con- 
cluded, by  the  King's  Bench,  on  the  due  removal  of  the  record 
of  attainder  (J  )- 


Time  and  place 
of  execution. 


The  time  and  place  of  execution  are  never  part  of  the  judg- 
ment itself;  and  though,  in  case  of  murder,  the  25  Geo.  2.  c.  37, 


(a)  4  Ela.  Com.  404,  note  1. 

(b)  Id.  ib.  See  form,  4  Bla. 
Com.  A  pp.  VI.     Post,  last  vol. 

(c)  Post.  43.  G  Ilarg.  St.  Tr. 
332.  3  Burr.  1812.  4  Bla.  Com. 
404.  2  Hale,  409.  See  form, 
4  Bla.  Corn.  App.  IV.  Post, 
last  vol.     2  Hale,  409. 

(rf)  3  Burr.  1812. 

{e)    1   Sid.    72.     1  Keb.  244. 


iLev.  Gl.  Cro.  Car.  175.  Cro. 
Jac.495,6.  Poph.131.  2  Hale, 
4.  Post.  139,  40.  Hawk.  b.  2. 
0.51.  s.  2.  Hawk.  b.  2.  c.  44. 
s.  18.  Williams,  J.  Execution 
and  Reprieve. 

(  /■)  Post.  139,  40.  10  Harg. 
St.  Tr.  App.  109,  10.  Hawk, 
b.  2.  c.  51.  s.  2.  Williams,  J» 
Execution  and  IJeprieve. 
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directs  the  criminal  to  be  executed  on  the  next  day  but  one  to  Tiiwe  and 
that  on  which  he  was  condemned,  yet  this  act  is  only  directory,  of  execution. 
and  the  time  of  execution  does  not  form  a  necessary  part  of  the 
sentence  (a).  In  other  cases,  a  longer  time  is  usually  allowed 
him  ;  at  the  assizes,  this  is  generally  left  to  the  discretion  of  the 
sheriff,  who  lias  no  other  warrant  or  direction  than  the  marginal 
note  in  the  calendar  {b) ;  at  the  Old  Bailey,  two  Sundays  are 
usually  allowed  to  intervene  between  the  order  for  execution  and 
the  death  of  the  prisoner  (c) ;  and  this  appears  to  be  the  standard 
which  regulates  the  proceedings  of  sheriffs  in  the  country,  in  the 
exercise  of  their  discretion  {d).  The  court  of  King's  Bench,  on 
a  judgment  of  high  treason,  have  allowed  a  month  to  the  pri-  [  783  ] 
soner,  on  the  application  of  his  solicitor,  with  the  consent  of  the 
attorney-general  (e).  Thistlevvood  and  his  followers  were  con- 
demned and  executed  within  a  few  days  after  their  trial.  -As  far 
as  the  interests  of  the  public  are  affected,  it  is  certainly  desirable 
that  the  punishment  should  follow  the  sentence  with  as  little  delay 
as  possible.  The  minds  of  the  populace  are  always  disposed  to 
separate  the  idea  of  punishment  from  that  of  guilt,  and  to  look  on 
the  criminal  merely  as  a  sufferer ;  they  are  ever  more  inclined  to 
feel,  than  they  are  competent  to  reason  ;  and,  as  the  only  benefit 
that  can  be  derived  from  the  infliction  of  death  is  the  terror  ex- 
cited by  its  example,  it  should  be  as  immediate  as  circumstances 
will  allow.  If  a  long  delay  arise,  the  spectators  look  on  the  exe- 
cution rather  as  a  terrible  sight,  than  the  necessary  consequence 
of  transgression  (/"). 

The  court  may  either  appoint  the  place  of  execution,  or  they 
may  leave  it  to  the  sheriff  (g).  When  an  offender  is  tried  at  the 
assizes,  execution  ought  not  to  be  awarded  into  a  different  county 


(a)   Russ.  &  Ry.  C.  C.    230,  {b)  Ante,  781,2. 

three  judges  diss.     And  it  was  (c)   1  Bla.  Rep.  7. 

there    also    thought,   that    not-  ((/)  Ante,  781. 

withstanding  the  act,  the  judge  (e)  1  Burr.  G50.    Williams,  J. 

might,  if  he  saw  fit,  order  a  per-  Execution. 

son  convicted  of  murder  to  be  (/")  Beccar.  c.l9.  4Bla.  Com. 

executed  immediately,  or  at  any  404. 

time  within  forty-eight  hours  at-  (g)  3  Burr.  1812.    4  Bla.  Com. 

ter  the  conviction,  as  he  might  404.    Williams,  J.  Reprieve  and 

do  in  any  other  capital  felony.  Execution. 
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from  that  in  which  the  defendant  was  convicted  (a).  But  as  it 
was  enacted,  that  it  might  be  lawful  for  the  prosecutor  of  any 
offence  committed  in  a  city  or  town,  which  is  a  county  of  itself, 
to  prefer  his  indictment  at  the  assizes  for  the  county  adjoining  (b), 
it  has  subsequently  been  provided  that,  in  case  of  a  conviction  on 
an  indictment  so  preferred,  the  court  shall  have  power  to  order 
the  sentence,  whether  of  death  or  other  punishment,  to  be  exe- 
cuted either  within  the  district  where  the  crime  was  perpetrated, 
or  that  in  which  the  offender  was  condemned  (c).  And  the  court 
of  King's  Bench  have  always  the  power  of  ordering  a  defendant, 
brought  up  by  habeas  corpus  before  them,  to  be  executed  in  any 
county  in  England,  on  the  prayer  of  the  attorney-general,  by  which 
they  think  public  justice  may  be  most  effectually  promoted  (d). 
The  usual  place  of  execution,  when  the  judgments  of  that  court 
are  performed  by  the  marshal,  is  St.  Thomas-a-Watering's,  in  the 
county  of  Surrey  (e).  It  seems  that  the  officer,  for  convenience, 
may  cause  the  criminal  to  be  executed  on  private  ground,  and 
hang  him  there  in  chains ;  or,  at  least,  that  if  an  action  of  tres- 
pass be  brought  by  the  occupier  of  the  laud  against  the  sheriff, 
and  the  jury  find  a  verdict  in  his  favor,  the  court  will  refuse  to 
grant  a  new  trial  {/) ;  but  the  owner  w  ill  be  entitled  to  the  gibbet 
and  the  chain,  after  the  body  is  wasted  away  (g). 


By  what  officor 
the  sentence  is 
to  be  executed. 


It  is  certain,  that  no  sentence  can  be  lawfully  executed  except 
by  the  proper  officer,  or  his  lawful  deputy  (h).  If  any  unautho- 
rized individual  take  upon  himself  to  execute  the  sentence,  he  will 
be  guilty  of  murder,  for  the  person  of  the  party  attainted  is  as 
much  under  the  protection  of  the  law,  as  that  of  any  other  sub- 
ject (i).     In  general,  the  officer  who  is  to  execute  the  sentence,  is 


(a)  2  Show.  oil.  3  Mod.  124. 
Hawk.  b.  2.  c.  .51.  s.  2.  Wil- 
liams, J.  Execution  and  lie- 
prieve. 

(b)  38  Geo.  3.  c.  52. 

(c)  51  Geo.  3.  c.  100.  s.  1. 
(fZ)3  Burr.  1812.    3  Mod.  124, 

125.  2  Show.  511.  iLe-v.  CI. 
1  Sid.  72.  2  Hale,  5.  1  Hale, 
4C4.  Hawk.  h.  2.  c.  51.  s.  2. 
Williams,  J.  Execution. 


(e)  4  Burr.  2086.  1  Stra.  553. 
3  Mod.  47,  n.  b.  Hawk.  b.  2. 
c.  51.  s.  2,  notis*' 

(/)  2  Salk.  «48. 

(ry)  1  Ld.  Rayni.  738. 

(h)  1  Hale,  501.  3  Inst.  52. 
Hawk.  b.2.  c.  51.  s.  «.  1  East, 
r.  C.  335. 

(i)  1  Hale,  501.  3  lust.  52. 
Post.  267,  268.  1  East,  P.  C, 
335. 
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lie  in  whose  custody  the  prisoner  is  at  the  time  it  is  pronounced        By  what 

•  II  1     J  •  •  OFFICER 

aganist  hin) ;   for  he  is  usually  remanded  again  to  the  same  prison,  sentence  is  to 
to  remain  ihere  till  the  time  of  his  execution  (a).     And,  there-     ^^  execu 
fore,  where  judgment  is  given  at  the  assizes,  this  office  is  to  be 
fulfilled  by  the  sheriff,   in  whose  custody  the  body  of  the  prisoner 
is  when  in  the  countv  gaol,  or  by  his  under-sheriff  or  deputy,  de- 
riving their  authority  from  his  warrant  (/;);  unless,  under  the  pro- 
vision of  the  51  Geo.  3.  c.  100,  the  judge  directs  a  prisoner,  tried 
in  the  county  at  large,  to  be  delivered  for  execution  to  the  sheriff      L     785     J 
or  gaoler  of  the  county  of  the  city  or  place  where  the  offence  was 
committed.     But   if    the  criminal    be  confined   in  the  Tower  of 
London,  which  is  not  within   the  jurisdiction  of  the  slieriff,  as  is 
sometimes  the  case,  when  the  crime  is  of  high  importance,  or  the 
party  of  exalted  station,  he  is  brought  before  the  court  by  a  pre- 
cept  to  the  constable  of  the  Tower ;  and  if  he  is  condemned,  is 
commonly  remanded    thither,   and   the  warrant   for   his  execution 
must  be  directed  to  the  lieutenant  or  constable,  in  whose  custody 
he   continues  ;  there   is  usually,  however,  another  precept,  com- 
manding the  sheriff  of  London  and  .Middlesex  to  assist  the  proper 
officer  (t).     In  the  last  case  of  this  kind  that  has  occurred,  the 
practice  was,  in  some  respects,  different.     It  was  that  of  the  Earl 
of  Ferrers,  who  was  convicted  by  the  high  court  of  Parliament  of 
murder,  and  after  liis  sentence  remanded  to  the  Tower  of  London  ; 
a  writ  for  his  execution  at  T\  burn  was  issued  under  the  great  seal 
of  England,  directed  jointly  to  the  sheriffs  of  London  and  Mid- 
dlesex, commanding  them  to  receive  the  body  of  the  cri.'ninal  at 
the  gate  of  the  Tower,  to  convey  him  to    the   place   appointed, 
and  there,  between  the  hours  of  nine  in  the  morning,  and  one  iu 
the   afternoon,   to  execute   the  sentence   of  the  law  (d).     At  the 
same   time,   another  zuit  was  directed    to  the  lieutenant   of  the 
Tower,  commanding  him  to  dtliver  up  the  body  of  his  prisoner 
to  the  sheriffs  at  the  gate  of  the  Tower  at  the  proper  time,  and 
giving  notice  of  the  other  precept  (e).     Pursuant  to  these  direc- 


(«)  2  Hale,  410,    Williams,  J.  See  form,  10  Harg,  St.Tr.  Ap- 

Execution  and  Reprieve.  pendix,  213,,    J*ost,  last  vol. 

(6)  2  Hale,  410.  (e)  10  Harg.  St.  Tr,  214,    See 

(c)  Id.  lb.    Williams,  J.  Exe-  form,  10  Harg,  St.  Tr.  214,  Post, 
cution  and  Reprieve.  last  vol, 

(d)  10  Harg.  St,  Tr.  213,  14. 

Vol.  I.                             3  C 
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In  what  manner 
the  sentence  is 
to  be  executed. 


If  a  prisoner  be  attainted  in  the  court  of  King's  Bench  for 
treason  or  felony  he  is  usually  remanded  to  the  custody  of  the 
marshal,  who  is  to  order  and  superintend  the  execution,  if  it  is 
done  in  Middlesex  or  in  Surrey,  which  it  may  be,  in  whatever 
county  the  offence  was  committed  {b).  But  the  court  may  send 
him  to  Newgate,  and  order  him  to  be  executed  by  the  sheriff  of 
Middlesex  (c).  And  where  the  prisoner  is  in  the  Tower  of  Lon- 
don, this  court  will  pursue  the  same  practice  as  that  which  was 
followed  by  the  House  of  Peers  in  the  case  of  the  Earl  of  Fer- 
rers ;  they  Mill  order  a  writ  to  the  lieutenant  of  the  Tower,  to 
deliver  the  prisoner,  and  another  to  the  sheriffs  to  receive  him,  and 
to  execute  the  sentence  (6?);  and  if  he  has  been  previously  at- 
tainted, and  is  brought  into  the  court  by  habeas  corpus,  they  will 
make  a  rule  for  his  execution  (e).  And  where  it  is  expedient  to 
execute  a  common  prisoner  in  some  foreign  county,  in  order  to 
make  the  punishment  more  exemplary,  if  the  sheriff  for  that 
county  is  in  attendance,  the  court  will,  by  a  similar  rule,  transfer 
the  criminal  immediately  into  his  custody  {/)• 

The  execution  must  be  performed  according  to  the  judgment, 
which  we  have  already  considered  (g).  And  if  the  sheriff,  or 
other  officer  to  whom  it  is  entrusted,  without  order  or  any  autho- 
rity, wantonly  changes  the  mode  of  death,  as  from  hanging  to 
beheading,  he  will  be  guilty  of  felony  at  least,  if  not  murder  (h). 
It  has  been  even  laid  down  by  great  authority,  that  the  king  him- 


(a)  10  Ilarg.  St.Tr.214.  See 
forni.lOiJarg  St.Tr.2l4.  Post, 
last  vol. 

(//)  1  Hale,  501.  2  Hale,  411. 
Williams,  J.  Execution  and  Re- 
prieve. 

(c)  1  Hale,  502. 

(d)  Ante,  735. 

(e)  Post.  43,  44.  Cro.  Jac. 
495,  6.  Williams,  J.  Execution 
and  ixeprieve. 

(./)  3  Burr.  1«12,  Williams,.!. 


Execution  and  Reprieve. 

(c/)  3  Inst.  211.  2  Hale,  411. 
4  Rla.  Com.  404.  1  East,  P.  C. 
335.  Williams,  J.  Execution 
and  Reprieve. 

(/t)  3  Inst.  211.  217.  Hawk. 
b.  2.  c.  51.  s.  5.  1  Hale,  501. 
2  Hale,  411.  Post.  267,  2G8. 
4  Bla.  Com.  404.  I  East,  P.  C. 
335.  Williams,  J.  Execution 
and  Reprieve. 
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self  cannot  totally  change  the  sentence,  so  as  to  order  him  to  be    Execution  of 
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beheaded,  who  was  sentenced  to  die  by  hangnig  {a).  Jtiut  it  is 
universally  agreed,  that  where  beheading  is  a  part  of  the  punish- 
ment, the  king,  who  might  by  his  prerogative  pardon  the  v\hole, 
may  remit  the  residue  (/>).  And  repeated  instances  have  arisen, 
in  which  the  ignominious,  or  more  painful  parts  of  the  punish- 
ment of  high  treason,  have  been  remitted  ;  men,  instead  of  being 
drawn,  hanged,  embowelled  and  quartered,  and  women,  in  the 
place  of  burning,  have  been  ordered  to  suffer  death  by  beheading; 
and  the  result  of  the  authorities  appears  to  be,  that  though  the 
king  cannot  vary  the  execution,  so  as  to  aggravate  the  punishment, 
he  may  mitigate  or  remit  a  part  of  its  severity  (c).  I'he  former 
penalties  for  high  treason  having  been  executed,  in  several  in- 
stances, with  great  cruelty.  Queen  Elizabeth  is  said  to  have  given 
express  directions,  that  the  criminal  should  be  hanged  till  he  was 
quite  dead,  before  the  remaining  mutilations  were  inflicted  on 
his  body  (d) :  a  humanity  quite  contrary  to  the  sentence,  which 
must,  until  the  recent  statute,  have  directed  them  to  be  done  while 
the  offender  was  living  (g).  And  women,  who,  till  lately,  were 
burned  for  high  and  petit  treason,  were  always  strangled  at  the 
stake,  before  the  commencement  of  the  burning  (f).  In  the  case 
of  the  Earl  of  Stafford,  vvlio  was  condemned  on  a  parliamentary 
impeachment  to  the  ordinary  punishment  of  treason,  the  king 
changed  the  sentence  into  beheading,  by  issuing  his  writ  to  the 
sheriffs,  any  judgment  to  tlie  contrary  notwithstanding  ;  and,  on 
the  application  of  the  sheriffs,  both  houses  directed  them  to  act 
according  to  his  mujesly's  directions  (g).  Lord  Coke,  indeed, 
strenuously  maintains,  "judicandum  est  legibus,  non  exemplis  ;" 
but  it  is  contended  by  others,  that  this  power  of  the  king,  to 
render  a  punishment  milder,  is  part  of  his  prerogative  by  the 
common    law  {/>).     And    it    has    been    suggested,    that    as    every 


(a)  3  Inst.  211,  2.   Hawk.  h.  2.  c.  14G. 

0.  51.  s.  5.  (/)  Post.  2GB. 

(6)  3  Inst.  212.  52.    Fost.  2G8.  (g)  3  Harg  St.  Tr.  215.  4  Bla. 

Hawk.   b.  2.  c.  51.  s.  5.  Com.  40.'>.     See  form,  3  Harg. 

(c)  3  Harg.    St.   Trial,    215.  St.  Tr.  215. 

1  Hars?.  St.  Tr.  63.  394.     4  Id.  (A)  Fost.  208,0.    4  Bla.  Com. 

129.  Gfd.lO.  Fost.  268.  Hawk.  405.      1  East,  P.  C.  335.     Wil- 

b.  2.  c.  51.  s.  5.  lianis,    J.    Execution    and     Re- 

(d)  1  Harg.  St.  Tr.  142.  prieve. 

(e)  Ante,  702,  3.     54  Geo.  3. 
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death,  and  has  been  made  as  a  matter  of  favor,  on  the  petition  or 
the  party,  or  of  his  friends,  it  may  come  within  the  power  of  the 
crown  to  grant  conditional  pardons  ;  so  that  the  sentence  is  re- 
mitted, on  condition  of  submitting  to  a  milder  kind  of  execu- 
tion {a).  It  seems,  at  all  events,  to  be  agreed,  that  the  sheriff, 
acting  under  the  royal  conmiand,  would,  in  such  case,  be  suffi- 
ciently protected  {h).  At  the  present  day,  however,  this  is  a 
question  which  can  scarcely  arise  in  practice  ;  for  the  cruelties 
which,  till  lately,  were  thus  awarded,  have  been  entirely  done 
away.  By  tlie  30  Geo.  2.  c.  28,  women  convicted  of  any  de- 
scription of  treason,  are  to  be  hanged  like  ordinary  offenders. 
And,  by  the  54  Geo.  3.  c.  146,  the  execution  of  traitors,  in  gene- 
ral, is  merely  to  be  drawn  and  hanged  ;  and  the  same  statute  gives 
the  king  power,  if  he  did  not  possess  it  before,  to  change  the 
whole  sentence  into  beheading. 

We  have  seen,  that  the  bodies  of  murderers  may,  by  the 
25  Geo.  2.  c.  37-  s.  5,  be  hung  in  chains,  if  the  jtidge  think  fit 
to  order  it  (c).  This  is  no  part  of  tiie  judgment;  but  is  to  be 
directed  by  a  special  order  of  the  judge  to  the  sheriff,  after  the 
judgment  is  given  (r/). 

By  the  25  Geo.  2.  c.  37,  the  body  is  to  be  delivered  to  the 
surgeons  to  be  dissected  and  anatomized  ;  but  it  has  been  lately 
questioned,  whether  it  is  necessary  to  award  this  in  the  sen- 
tence (e). 

It  is  clear  that  if,  from  any  mistake  or  collusion,  the  criminal 
iscutdov\ii  before  he  is  really  dead,  and  afterwards  revives,  he 
ought  to  be  hanged  again  {/).  For,  as  the  sentence  was,  "  to  be 
lianged  by  the  neck  till  he  was  dead,"  the  first  hanging  was  no 
execution  ;   and  if  a  false  tenderness  were  allowed  to  prevail,  a 


(rt)  4  Bla.  Com.  405.  b.  2.  c.  51.  s.  13. 

(b)  Post.  2G8.     1  East,  P.  C.  (e)    Russ.  &  Ry.  C.  C.  .58. 
335.  Williams,  J.  Execution  and  (/")  Finch,  467.     2  Hale,  412. 
Reprieve.  Hawk.  h.  2.    c.  51.   s.  7.     Wil- 

(c)  Ante,  705,  lianis,   J.    Execution    and     Re- 

(d)  Post.   107.     1  Leach,  24.  prieve.     Burn,  J.  Execution. 
10  Harg.  St.  Tr.  616.     Hawk. 
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multitude  of  collusions  midit  ensue  (a).     And  it  seems,  that  even    Execution  of 
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%vhen  abjuration  was  allowed,  a  criminal  thus  revivuig  was  not 
allowed  to  take  sanctuary,  and  abjure  the  realm  ;  but  his  fleeing 
to  a  consecrated  place,  was  regarded  as  an  escape  in  the 
officer  {b). 

Transportation,  or  exile  (c),  is  generally  regarded  as  the  next  to  Punishment  of 
'  \  ^^        o  ^       o  transportation*, 

death  in  the  scale  of  punishment,  though,  perhaps,  it  amounts  to 

scarcely  any  punishment  at  all,  in  the  estimation  of  many  of 
those  criminals  who  actually  endure  it.  It  was  altogether  un- 
known as  a  penalty  to  the  common  law  of  England  (ri).  The 
only  case  in  which  it  arose,  seems  to  have  been  that  of  abjuration, 
where  the  party  accused  fled  to  a  sanctuary,  confessed  his  crime, 
and  took  an  oath  to  leave  the  kingdom  at  the  port  assigned  him, 
and  never  to  return  without  the  permission  of  his  majesty  (e). 
Tins  was  evidently  not  a  punishment,  but  a  condition  of  pardon  ; 
for  it  was  expressly  provided  by  magna  charta  {/),  that  no  free- 
man shall  be  banished,  unless  by  the  judgment  of  his  peers,  or  by 
the  law  of  the  land.  The  first  introduction  of  exile  into  the 
English  law,  after  abjuration  was  abolished,  was  by  the  39  Eliz. 
c.  4,  respecting  vagrants,  which  was  repealed  by  the  12  Anne, 
St.  2.  c.  23.  Very  soon  after  the  restoration  of  Charles  the  Se- 
cond, it  became  usual  for  the  crowii  to  grant  pardons,  on  con- 
dition that  the  offender  should  be  banished,  either  for  life,  or  for 
some  limited  period,  and  that  the  original  sentence  should  be 
revived    on    his    breaking   the    stipulations    of    its    remission  (g). 


(a)  4  nia.  Com.  400.  (d)   2  Hen.   131a.    223.     3  P. 

(/>)  Finch,4G7,8.  4Bla.Com.  Wms.   3)3.     2  T.  R.    584.     Co. 

400.  Lit.   133,  a.     1  Bla.  Com.   137. 

(c)  Itwas  held,  that  by  the  word  Williams,  J.  Felony,  VI.     Dick. 

transportation,  in   the  8  Geo.  3.  Sess.  232. 

c.15,  (now  repealed  by  5  Geo.  4.  (e)    4  Bla.    Com.    333.      3  P. 

c.  84,)    was   meant   not  merely  Wms.  37.    Ante,  444,  as  to  Plea 

the  conveying  of  a  felon  tu  the  of  Sanctuary, 

place  of  transportation,   but  his  (/)  9  Hen.  3.  st.  1.  c.  29. 

being  so  conveyed  and  remain-  (fj)  Kel.  Preface,  iv.    Kel.  4-5. 

ing   there  during  the    term   for  2  Hen.  Bla.  223.      Hawk.  b.  2. 

which  he  is  ordered  to  be   Iran-  c.  33.  s.  137.     Williams,  J.  Fe- 

sported.  lony,  VI. 

*  As  to  Transportalion  in  general,  see  Hawk.  b.  2.  c.  3.",  per  tot.  Bac.  Ahr. 
Felony,  H.  Cro.  C.  C.  461  to  469.  Biuu,  J.  Transportation.  Williams,  J, 
Fdouy,  VX.     Dick.  Scss.  2o3  to  ii3i7. 
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When  tliis  mode  was  pursued,  the  convicts  were  not  to  be  sent 
away  as  slaves,  but  upon  indentures  by  wliich  they  were  bound  to 
serve  particular  masters  for  seven  or  five  years,  during  the  last  part 
of  which  they  were  to  receive  wages,  and  at  the  expiration  of 
which  time,  they  were  to  be  allowed  land  and  stock  of  their  own, 
according  to  the  usage  of  the  plantations  {a).  An  account  was 
also  to  be  given  of  the  ussge  they  met  with,  of  the  expiration  of 
their  time,  and  of  their  ai  rival  or  departure  (b).  The  substitution 
of  exile,  for  capital  punishment,  was  expressly  allowed  by  the 
Habeas  Corpus  act,  which,  in  other  cases,  rendered  all  conline- 
nient  beyond  the  realm,  illegal  (c).  At  length,  by  the  4  Geo.  1. 
c.  11,  transportation  was  introduced  in  certain  cases,  (now  ex- 
tended to  all  clergyable  felonies)  {cl),  instead  of  burning  in  the 
hand,  or  whipping,  which  were,  at  that  time,  the  conditions  on 
which  laymen  were  admitted  to  clergy.  By  that  act,  when  any 
person  entitled  to  clergy  on  undergoing  those  penalties  was  con- 
victed of  grand  or  petit  larceny,  or  the  felonious  stealing  of 
money  or  goods,  the  court  before  whom  he  was  tried,  was  em- 
powered, instead  of  the  whipping,  or  burning  in  the  hand,  to 
order  him  to  be  sent  to  some  of  his  majesty's  plantations  in 
America,  for  seven  years,  and  to  transfer  ihem,  by  order,  to  the 
use  of  such  persons,  and  their  assigns,  as  would  contract  for  their 
performance  of  the  sentence.  Prisoners  convicted  of  knowingly 
receiving  stolen  goods,  were  also  made  subject  to  the  same  regu- 
lations, when  transported  for  fourteen  years ;  and  now  offenders 
may,  in  various  offences,  be  transported  for  life  (e). 


[     791     3  '^'^^  princij)al  act  now  in   force  regulating  the  transportation  of 

offenders,  is  the  5  Geo.  4.  c.  84,  which  revives  and  consolidates  all 
the  laws  on  the  subject  {J") ;  and  by  the  second  section  of  that  act. 


(«)  Kcl.  Pref.  iv.     Kcl.  45. 

(6)  Kel.  Pref.  iv. 

(c)  -n  Car.  2.  c.  2.   s.  14. 

(c/)  J}y  6  Geo.  4.  c.  2.5.  s.  2. 

{e)  M  liere  a  pardon  is  granted, 
on  condition  of  transportation, 
and  no  term  is  specified,  in  that 
case  the  oH'cnder  is  to  be  trans- 
ported for  fourteen  years,  by  the 
4Geo.l.  c.ll. 

(/)     The     act    repeals    the 
4  Geo.    1.   c.    11.   in    part,    the 


6  Geo.  1.  c.  23.  in  part,  the 
IGGeo.  2.  c.  15.  the  8  Geo.  3. 
c.  15.  the  28  Geo.  3.  c,  24.  in 
part,  the  31  Geo.  3.  c.  46.  in 
part,  and  the  43  Geo.  3.  c.  15. 
the  parts  unrepealed  will  bo 
found  noticed  in  the  text.  This 
act  does  not  extend  to  persons 
banished,  under  the  (iO  Geo.  3. 
and  1  Geo.  4.  c.  0.  for  seditious 
libels. 
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offenders  adjudged  for  transportation  are  to  be  transported  under     Transpouti.- 
its  provisions. 

By  the  second  section  of  the  5  Geo.  4.  c.  84,  wiienever,  in  case 
of  a  capital  felony,  his  majesty  shall  think  tit  to  spare  the  life  of 
the  criminal,  on  condition  of  transportation  either  for  life  or  a 
specific  period,  and  such  inteiuion  is  signified  by  one  of  the  secre- 
taries of  state  to  the  court,  or  a  subsequent  court,  or  to  a  judge, 
such  court  or  judge  shall  allow  the  offender  a  conditional  pardon, 
and  order  his  transportation  ;  and  if  such  allowance  and  order  be 
made  by  a  subsequent  court  or  judge,  such  allowance  or  order 
siiall  operate  in  the  same  manner  as  if  the  intention  of  mercy 
had  been  signified,  and  the  allowance  and  order  made  during  the 
ternj  or  session  at  which  the  prisoner  was  convicted.  Convicts 
adjudged,  by  courts  out  of  the  United  Kingdom,  to  transporta- 
tion, or  pardoned  on  condition  of  transportation,  when  brought 
to  England,  may  be  imprisoned  till  transported  (a). 

A  secretary  of  state  may  authorize  persons  to  make  contracts 
for  the  transportation  of  convicts,  on  giving  security  for  the  effec- 
tual transportation  of  them  (b) ;  but  he  may  give  the  custody  of 
oftenders  transported  in  the  king's  ships  without  security  (t). 

With  respect  to  the  place  for  the  confinement  of  convicts  in  gene- 
ral, and  the  place  of  transportation,  the  king,  by  warrant  inider  his 
sign  manual,  may  appoint  places  of  confinement  witiiin  England 
or  Wales,  either  on  land  or  on  board  vessels,  for  the  ccnifinement  of 
male  offenders  under  sentence  of  transportation,  to  be  under  the 
management  of  a  superintendant  and  overseer,  and  a  secretary  of 
state  may  direct  the  removal  of  a  male  offender  under  sentence  of 
death,  but  reprieved  or  respited,  or  under  sentence  of  transpor- 
tation, who  shall  be  free  from  distemper,  to  any  of  such  places 
of  confinement ;  and  the  sheriff  or  gaoler  is  to  convey  the  ofli'ender 


(a)  5  Geo.  4.  c.  84.  s.  17.  or  gaolers,  on  receiving  orders 

(6)  5  Geo.  4.  c.  84.  s.  3.    See  for   removal     of    olienders    for 

form,  &c.  of  security  required,  transportation,   to  deliver  them 

id.  s.  5.  the  contract  is  exempt  over   to    the    contractor,  if  free 

from    stamp    duty,    55  Geo.    3.  from  distemper. 
c.  184.  end  of  schedule  I.    The  (c)  5  Geo.  4.   c.  84.   s.  7. 

4th  section  directs  the  shcrifl's 
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TnANipoRTA.-     to  the   place   appointed,  and   deliver  a   true  attested  copy  of  tlie 
TION.  .  ,        ^  ^  , '/ 

caption  and  order  by  whicii  the  offender  was  sentenced  for  trans- 
portation, containing  such  sentence,  and  also  a  certificate  describ- 
ing the  crime,  age,  &:c.  of  the  offender,  his  behaviour  in  gene- 
ral, &c.  (fl). 

By  the  56  Geo.  3.  c.  63.  convicts  sentenced  to  transportation 
may  be  confined  in  the  general  penitentiary  at  Milbank,  erected 
under  52  Geo.  3.  c.  44.  (6).  The  king  may  appoint  any  place 
beyond  the  seas  for  the  transportation  of  offenders  (c).  Botany 
Bay  and  Port  Jackson  are  the  usual  places  lo  whicli  convicts  are 
transported.  If  an  act  direct  an  offender  to  be  transported  with* 
out  saying  to  what  place,  it  is  in  general  understood  to  be  the 
place  where  convicts  are  usually  transported  {d). 

An  act  of  27  Geo.  5.  c.  2.  was  passed,  enabling  the  Governor 
of  New  South  Wales,  to  hold  courts  within  that  territory,  aiid 
there  to  try  and  punish  off'enders,  either  with  death,  if  the  offence 
be  capital,  or  wiih  any  other  corporal  penally,  if  it  be  of 
infeiior   magnitude. 

The  lime  of  the  imprisonment  is  to  be  deemed  a  part  of  the 
tern»  of  transportation  (e).  It  may  be  here  also  observed,  that 
when  an  offender  has  been  sentenced  to  transportation  for  a  term 
of  3 ears,  and  is  afterwards  tried  for  a  disiinct  off'ence,  to  which  a 
similar  punishment  is  assigned  by  law,  the  court  may,  in  their 
discretion,  either  make  the  second  term  to  connnence  from  ihe 
time  of  conviction,  and  so  be  in  part  concurrent  with  the  first,  or 
the  latter  to  begin  when  the  former  concludes  (J), 

.  l^he  king  may  appoint  a  superintendant  of  such  places  of  con- 
fmenient;  and  also,  if  necessary,  an  assistant  or  deputy,  to  be  con- 
stantly resident,  with  an  overseer  and  other  officers  and  guards  to 
reside  within  the  building.  The  superintendant  is  personally  to  in- 
spect the  place  of  confmement  four  times  a  year,  or  oflener,  when 


(a)  5  Geo.  4.  c.  84.    s.  10.  (d)  1  Hawk.  7th  edit.  407. 

(/>)  See  post,  as  to  the  Peni-  (c)  5  Geo.  4.  c.  84.  s.  11). 

lentiary.  ( f)  1  Leach,  44 1.  006.  4  J^uir, 

(<■)  6  Geo.  4.  c.  04.  s.  3.  'lojl. 
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necessary,  and  examine  into  the  state  of  the  places  of  confinement, 
the  conduct  of  the  officers,  the  treatment  and  condition  of  the  pri- 
soners, &c.  and  the  amount  of  their  earnings,  with  the  expences 
attending  the  place  of  confinement,  and  shall  make  a  report  at  least 
twice  a  year.  Such  superintendaut  and  officers  are  to  continue  in 
office  during  the  king's  pleasure,  and  receive  such  salary  as  the 
secretary  of  state  shall  appoint;  besides  which,  the  superintendaut 
shall  be  paid  all  expences  incurred  in  discharging  his  duty  (a). 
Regulations  are  also  made  by  the  o  Geo.  4.  c.  84.  s.  12,  for  cleans- 
ing and  purifying  the  offender  and  his  clothes,  ^c.  and  a  subsist- 
ence is  to  be  allowed  him,  if  necessary,  on  his  discharge.  Wiih 
respect  to  the  pmoers  and  duties  of  the  superiutendant  and  over- 
seers, by  the  15lh  section  of  the  same  act,  they  are  to  have  the 
same  powers  over  the  prisoners  as  a  sheriff  or  gaoler,  and  in  like 
manner  are  answerable  for  an  escape.  If  the  offender  be  guilty 
of  any  misbehaviour,  he  may  be  punished  to  an  extent  allowed  by 
the  secretary  of  state.  The  superintendaut  or  overseer  must  see 
that  the  offender  be  fed  and  clothed,  according  to  a  scale  of  diet 
and  clothing,  to  be  determined  and  notified  in  writing  by  the 
secretary  of  state  ;  and  he  shall  also  keep  the  offender  to  hard 
labour,  as  prescribed  by  similar  authority.  In  case  of  the  super- 
intendants'  or  overseers'  absence,  or  vacancy  of  office,  the  duties 
are  to  be  performed  by  the  officer  next  in  authority.  By  the  14th 
section  of  the  act,  the  superintendaut  is  to  make  returns  of  the  pri- 
soners to  the  secretary  of  state,  as  therein  mentioned.  By  the  iGth 
section  the  superintendaut  may  act  as  a  justice  of  the  peace. 

By  the  18th  section  of  the  5  Geo.  4.  c,  84.  convicts  may  be 
kept  to  hard  labour  whilst  in  the  common  gaol,  if  the  health  per- 
mits, a  visiting  justice  giving  a  written  order  to  that  effect,  and  a 
secretary  of  state  may  order  the  convict  to  be  removed  to  the 
House  of  Correction  to  be  kept  to  hard  labour ;  and  the  king  in 
council  may  direct  convicts  to  be  kept  to  hard  labour  in  any  part 
of  the  king's  dominions  out  of  England,  on  land,  or  on  board  a 
vessel  under  the  management  of  a  superintendaut  and  over- 
seer (b).  If  the  offender  be  guilty  of  misbehaviour  or  disorderly 
conduct  on  board  the  ship  in  which  he  is  transported,  he  may  be 
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(a)  5  Geo.  4.  c.  84.  s.  II.  (6)  5  Geo.  4.  c,  84.  s.  13, 
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TnANSPORTA-     punished  by  tlie  surgeon  or  principal  medical  officer  of  the  ship, 
according  to  the    authority   given   by   the  secretary  of   state,  the 
master  or  principal  officer  of  the  ship  signifying  his  approbation 
thereof  in  writing  ;  such  punishment,  and  the  particulars  of  the 
offence   being  entered  the  same  day  in  the  ship's  log-book,  under 
a   penalty  of  £^0{a).     On  the  other   hand,  by  the  30  Geo.    3. 
c.  47.  the  king  may  authorize  the  governor  or  lieutenant-governor 
of  any  place  to  which  convicts   are  transported,  to  remit,  either 
absolutely  or  conditionally,  the  whole  or  any  part  of  the  term  of 
their  transportation,  which  remission  is  to  be  of  the  same  effect 
as  if  the  king  had  signified  his  intention  of  mercy  under  the  sign 
manual  (6). 

The  convicts  may  be  carried  through  any  part  of  Great 
Britain  (c).  The  expences  of  delivering  the  offender  out  of 
custody  are  usually  paid  to  the  sheriff  or  gaoler,  and  the  rea- 
sonable expences  of  the  removal  are  to  be  paid  by  the  county  or 
place,  &LC.  for  which  the  court  in  which  the  offender  was  con- 
victed was  held  ;  and  the  treasurer  of  the  county,  &.c.  is  to  pay 
them,  being  first  allowed  by  an  order  of  justices  ;  and  the  clerk 
of  the  court  is  to  be  paid  by  the  treasurer  his  usual  fee  for  the 
order  of  transportation  {d). 

The  governor  of  the  colony,  or  person  to  whom  the  warrant  is 
to  be  delivered,  is  to  have  the  property  in  the  service  of  the 
offender  (e);  but  the  king's  prerogative  is  not  affected  by  the 
act(/). 

Offenders  found  at  large  before  the  expiration  of  their  sentence, 
incur  the  punishment  of  death  without  benefit  of  clergy ;  and 
persons  rescuing  convicts  may  be  punished  as  if  they  had  been  con- 
fined in  a  gaol,  in  custody  of  the  sheriff  or  gaoler,  for  the  crime 
for  which  such  offender  shall  have  been  convicted  :  and  a  party 
prosecuting  a  convict  so  being  at  large  will  be  entitled  to  a  reward 


(a)  5  Geo.  4.  c.  84.  s.  6.  (c)  Sec.  20. 

(6)  And    see    the    5  Geo.  4.  (d)  Sec.  21. 

c.  84.  s.  26.     2  B.   &  A.   258.  (e)  5  Geo.  4.  c.  84.  s.  8. 

6  Geo.  4.  c.  25.  s.  1.  (/)  Id.  sec.  9. 
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of  c£20  (a).      Convicts  coiifined    in    the   Penitentiary,  breaking    Thansporta- 

prison  or  escaping,  are  to   be  punished  by  an  addition   of  three 

years  of  ihe  term  of  their  confinement;  and  upon  a  second  breach 

of  prison  or  escape,  to   be  guilty  of  felony  without  clergy;  and 

persons  guilty  of  rescuing,  or  attempting  to  rescue,  convicts,  or 

officers  permitting  escape,  or  persons  supplying  means  of  escape, 

are  to  be  severely  punished  {b). 

Where  exile  has  been  awarded,  as  a  condition  for  the  pardon 
of  a  capital  felony,  the  delinquent  who  has  escaped,  and  been 
retaken,  may  be  remitted  to  his  original  sentence,  for  the  par- 
don is  made  void  by  the  breach  of  its  conditions  (c).  But  where 
a  party  is  convicted  of  a  clergyable  felony,  and  sentenced  to 
transportation  to  New  South  Wales,  after  which  he  receives  a 
pardon  on  condition  of  transporting  himself  to  any  part  beyond 
seas,  it  seems  to  be  still  doubtful  whether,  if  he  be  afterwards 
found  within  the  kingdom,  he  can  be  indicted  for  a  capital  offence 
within  the  statutes,  or  is  only  to  be  remitted  to  his  original 
sentence  (t?).  Where  a  prisoner  is  pardoned  on  condition  of  his 
giving  security  to  leave  the  kingdom  within  a  certain  time,  it  seems 
that  his  entering  into  proper  recognizances  for  that  purpose  is  a  [  79G  ] 
conjpliauce  with  the  terms  on  which  he  receives  the  mercy  of  the 
crown  ;  and  if  he  is  afterwards  found  at  large,  he  will  be  guilty  of 
no  crime,  but  the  securities  will  be  forfeited  (e).  And  it  seems 
certain,  that  where  the  severer  punishment  is  remitted  on  condition 
that  the  criminal  shall  leave  the  realm,  and  ill  health  or  extreme 
poverty  render  this  impracticable,  he  will  be  excused,  if  found 
here  within  that  period  (J'). 

1  he  punishment  of  whipping  was  inflicted  at  common  law,  on  Punishment  of 

L-    ■    r    ■  1    ■  1  -I  .-  -^1  whipping, 

persons   or    niierior  condition,    who  were  guilty  or    petit  larceny 

and  other  smaller   offences  (g).     But  it  seems  that,   in  the  earliest 

periods,  by  the  usage  of  the  Star  Chamber,  it  was  never  to  be  in- 


(a)  Sec.  22.     5  Geo.  4.  c.  84.  44.     See  also   the  Annual  Mu- 

as  to  the  escape  and   rescue  of  tiny  Act. 

convicts,  &c.    see  post,   vol.   ii.  (c)  1  Leach,  223. 

as  to  the  return  of  convicts   for  (</)  1  Leach,  395. 

libel,  GO  Geo.  3.  and    1  Geo.  4.  (e)    I  Leach,  300,  n.  (a). 

c.  8.  s.  0.  (/)  Id.  ibid. 

(6)  5G  Geo.  3,  c.  63.  ss.  43,  (;/)  Com.  Uig.  Tumbrel,  C. 
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Punishment  of  fljcted  on  a  gentleman  (a).     And  though  it  was  inflicted,  with  great 

WHIPPING.  °  ^    ^  »  '  a 

cruelty,  on  Titus  Oates,  on  his  conviction  of  perjury,  his  sentence 
was  afterwards  declared  to  be  oppressive  and  illegal  (b).  This 
punishment  seems  first  to  have  been  introduced  into  the  statute 
law,  as  a  mode  of  allowing  clergy.  i\s  women  convicted  of 
simple  felony,  were  anciently  liable  to  sufi"er  death,  the  21  Jac.  1. 
c.  6.  allowed,  that  when  convicted  of  larcenies  under  the  value  of 
ten  shillings,  they  should,  instead  of  receiving  judgment  to  die,  be 
sentenced  to  be  whipped,  stocked,  or  imprisoned  for  any  period 
not  exceeding  a  year.  But  now,  by  1  Geo.  4.  c.  57.  the  whip- 
ping of  females  is  abolished,  and  instead  thereof  imprisonment  or 
solitary  confinement  may  be  inflicted.  And,  wiven  by  the  19  Geo.  3. 
c.  74.  s.  3.  the  ignominy  of  branding  in  the  hand  was  abolished, 
the  court  were  empowered  in  its  room,  in  every  case  except  that 
of  manslaughter  (and  now  in  that  case)  (c),  to  order  the  oftender 
to  be  either  publicly  or  privately  whipped,  not  more  than  three 
times  for  the  same  off"ence.  At  the  same  time,  in  order  to  pre- 
vent collusion,  it  was  directed  that  every  private  whipping  should 
[  797  ]  take  place  in  the  presence  of  three  persons.  Besides  these  cases 
of  clergyable  felony,  whipping  is  commonly  inflicted  for  minor 
V  off'ences,  which  display  meanness  of  disposition,  and  come  before 
justices  at  the  quarter  sessions  of  the  peace. 

Punisliment  of  The   punishments  of  the  pillory   and   the  tumbrel,  are  of  very 

pillory.  ,         •  .  .       .  ,  . 

early   origin ;  they  are  said,    indeed,  to   have  been   used  even   in 

the  times  of  the  Saxon  Heptarchy  (J).  The  former  is  derived 
from  the  Pilastre,  and  signifies  a  pillar  or  colunm;  and  as  it  is 
a  wooden  machine  in  which  the  neck  of  the  culprit  is  inserted, 
it  was  called  in  old  law  Latin  **  Cullistrigium,"  from  that  cir- 
cumstance (e).  The  latter,  w  hich  is  now  obsolete,  originally  sig- 
nified a  dung-cart,  and  was  used  as  another  means  of  exposure  (y). 
According  to  some  authorities,  it  seems  to  have  been  synonymous 
with  the  trebutchet  or  duckins:  stool,  which  was  used  as  a 
punishment     for    scolding    women  (g).       The    stocks,    formerly 


(«)  2  "Rushw.  4G8.    Com.  Dig.  (d)  3  InsL  219. 

Tumbrel,  C.  {e)  Id.  ibid. 

(b)  4  Harg.  St.  Tr.  lOG.  (  f)  Id.  ibid. 

(c)  By  3  Geo.  4.  c.  38,  the  of-  (y)  Com.  Dig.  Tumbrel,  A, 
fender  in  manslaughter  may  be  Burn,  J.  Pillory  and  Tumbrel, 
transported  or  imprisoucd.  'Williams,  J.  rilloryaudTumbrel. 
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called  furcas,  seem    to  be  of  equal  antiquity  (a).     These  instru-      Punishment 

.  ,  ,  ,  ,  ,  OF  PILLORY. 

nients  of  correction  were,  by  common  law,  to  be  erected  and 
maintained  by  the  lord  of  every  leet,  who  might  lose  the  liberty 
by  default  (b),  or  be  fined  for  his  neglect  to  the  king  (c).  And  by 
the  51  Hen.  3,  st.  6.  s.  2,  a  pillory  of  convenient  strength  is  to 
be  maintained  in  every  town  as  an  appendage  to  the  market. 
And  by  51  Edw.  1.  de  pistoribus,  it  was  further  directed  to  be  of 
sufficient  strength,  in  order  that  execution  might  be  done  without 
peril  to  the  body  of  the  ofiender.  It  seems  to  be  the  practice  in 
Middlesex,  when  a  defendant  is  set  in  the  pillory,  for  the  pro- 
secutor to  defray  all  the  charges  of  carrying  the  sentence  into 
effect,  but  it  has  been  decided  that  the  sheriff  has  no  legal 
demand  on  the  occasion  {d). 

Of  all  disgraceful   punishments  that  of  the  pillory  is  regarded      [     793     ] 
as  the  most  ignominious  (e).     The  time  when  it  shall  be  executed 
is   generally,  in    the  King's  Bench,  left  to  the   sheriff;    for   the 
rii\e(f)   is   drawn   up  "  that  the  gaoler  or   marshal  deliver   the 
defendant  to  the  sheriff;  and  that  the  sheriff  do  set  him   in  and 
upon    the    pillory,  for  an    hour,  between    the   hours   of  ten  and 
twelve  on  ^leaving  the  day  in  blanli]  and   then  deliver  him  to  the 
marshal,  &c."  and  this  blank  is  afterwards  filled  up  at  the  discre- 
tion of  the   sheriff (g).     But  if,  in   consequence   of  illness,  after 
the  time  is  fi.sed,  and  the  blank  is  filled  up,  the  defendant  cannot, 
without  danger  of    his    life,  endure  the  exposure,  the  court,  on 
affidavits  of  the  fact,  will  interfere,  and  make  a  rule  for  enlarging 
the  time  until  it  can  be  done  without  danger  (A).    In  the  execution 
of  this  sentence,  the  defendant's  head  and  hands  ought  to  be  put 
in  and  through   the  pillory,  and  so   to  remain  for  the  whole  time 
mentioned    in    the    rule(i).     And,    therefore,   where   the   under- 
sheriff  allowed    a   person   ordered  to  be   thus  exposed,  to  stand 
merely  upon  the  platform,  and  to   rest  himself  upon   the   pillory. 


(a)  Com.  Dig.  Tumbrel,  A.  {g)  3  Burr.  1902. 

(6)  Cro.  Ehz.  698.  Com.  Dig.  (/Old.   ibid.       See  form    of 

Tumbrel,  A.  both  rules,  3  Burr.  1902,  post, 

(c)  Com.  Dig.  Tumbrel,  A.  last  vol. 

{d)  Cowp.  72G.  (i)  2  Burr.  790. 

(e)  Willes,  66G. 

if)  See  form  of  rule,  3  Burr. 
1902. 
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without  confining  him  in  it,  and  suffered  a  servant  to  stand  by 
him,  and  hold  an  umbrella  over  him,  he  was  holden  liable  to  an 
attachment,  fined  £50,  and  committed  for  two  months  to  the 
custody  of  the  marshal  (a). 


At  the  present  day,  the  actual  suffering  inflicted  on  a  defendant 
sentenced  to  the  pillory,  is  entirely  collateral  to  the  judgment.  It 
arises  from  the  violence  of  die  mob,  who  seize  the  opportunity  to 
gratify  their  love  of  outrage  under  colour  of  the  execution  of 
justice.  The  offender  is  not,  therefore,  punished  according  to 
the  opinion  of  judges  who  have  heard  his  trial,  and  who  are  com- 
petent to  weigh  the  circumstances  of  his  offence,  but  by  the 
[  799  ]  unruly  passions  of  the  most  degraded  of  the  populace.  It  by  no 
means  follows,  that  because  a  man  is  more  unpopular  he  is  more 
guilty,  for  the  best  and  the  wisest  have  been  frequently  the 
objects  of  public  indignation.  Besides,  by  the  pillory  every  pri- 
vate animosity  is  allowed  its  indulgence — every  prejudice  is  called 
into  active  exercise — every  principle  of  malice  or  of  mis'.hief  is 
roused  into  exertion.  The  result  of  this  tumult  is  sometimes  the 
death  of  the  pasty  exposed,  and  that  by  a  far  more  cruel  process 
than  the  infliction  of  capital  punishment  in  the  regular  adminis- 
tration of  justice.  On  the  other  hand,  if  the  multitude  are  dis- 
posed to  favor  him,  the  intention  of  the  judges  is  entirely  done 
away  ;  disgust  is  turned  into  applause,  and  the  punishment  be- 
comes a  triumph.  Thus  justice  is  insulted  in  the  very  execution 
of  its  own  sentences.  The  mob  becomes  a  court  of  appeal  from 
the  judgment  of  the  supreme  tribunals,  either  to  increase  the 
penalty  or  to  reverse  it.  The  exercise  of  this  strange  power 
makes  the  people  either  factious  on  the  one  haiid,  or  barbarous 
on  the  other.  But,  in  the  late  reign,  the  punishment  of  pillory 
was  abolished  in  all  cases  except  in  perjury,  and  subornation 
thereof,  and  instead  of  pillory,  fine  or  imprisonment,  or  both, 
may  be  inflicted  {b). 

Punishment  of  The  punishment  of  imprisonment  forms  a  part  of  almost  every 

imprisonment.  ^  r  ■  i  •   ,  •.   j      -.i  •        c  i 

sentence  for  crunes  which  are  visited  with  any  species  or  corporal 


{b)  2  Burr.  797. 


(6)  56  Geo.  a.  c.  138. 
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privation  or  snfferirig  (a).     This  is  a  species   of  punishment,  the  Punishment  of 

.  IMPRISONMENT. 

actual  severity  or  which  depends  very  much  on  the  person  upon 
vihom  it  is  inflicted,  and  should  therefore  be  proportioned  in  its 
length   to   the   situation   in  which  he  stands  (&).     As  to  the  place 
where  this  confinement  may  be  inflicted,  the  act  of  habeas  corpus 
provides  that  no  subject  of  this  realm,  residing  in  England,  shall 
be   confinftd   in   any  part    of    Scotland,  Ireland,  or   any  foreign 
country  whatever,  and  gives  the  party  aggrieved  an  action  for  false      [     800    ] 
imprisonment  against  all  persons  concerned,  in  which  he  shall,  at 
least,  recover  £500  damages.     But  as  all  prisons  within  the  realm 
are  the  king's,  the  court  of  King's  Bench  may  commit  an  offender 
to  any  legal  gaol  w  ithin  the  kingdom  (c) ;  and   at  the  assizes  for  a 
county  at  large,  a  party  tried  for  an  offence  committed  in  the  county 
of  a  city,  or  town  corporate,  may  be  ordered  to  be  imprisoned  in 
the  county  at  large,   or  within  the  county  of  the  city,    or   town, 
where  the  offence  was  committed  (d).     If  the  order  of  a  court  be 
to  confine  a  person  in  a  certain  prison,  the  confining  him  in  any 
other  prison  wojild   be  false  imprisonment,  for  which  he  may  re- 
cover damages  (e).     When  a  party  convicted  is  actually  in  custody 
for  one  offence,  and    is   afterwards  tried   for  another,  before   the 
original  term  is  expired,  sentence  of  further  imprisonment  may  be 
given,   to    commence    from  the  termination  of  the  first  (f) ;  or, 
judging  by  analogy  to  the  case   of  transportation,  the  court  may 
allow  the  latter  term  to  begin  from  the  time  of  judgment,  and  so 
to  be,  in  part,  concurrent  with   the   former  (g).     When  the   pri- 
soner is  in  custody  of  the   marshal   in    execution    on   a   criminal 
sentence,  the  court  will  not,  on  an  affidavit  of  illness,  allow  him 
the  benefit  of  the  rules,  as   that  would  be   to  render  the  sentence 
invalid  {h).     All  felons  are,  by  5  Hen.  4.   c.  10,  to  be  sent  to  the 
common  gaol ;  but  by  5  Ann.   c.  6.  s.  2,    persons  convicted   of 
theft  or  larceny  may  be  sent   to  the  house  of  correction  ;  and  by 
the  4  Geo.  4.   c.  64.  s,  7,  rogues   and  vagabonds   are   to  be  com- 
mitted to  the  house  of  correction,  and   not  to  the  common  gaol. 


(a)  See  the  3  Geo.  4.  c.  114.  (e)  Salk.    408.       Skin.    664. 
53  Geo.  3.  c.  162.  Bac,  Ab.  Trespass,  D.  3. 

(b)  U  Harg.  St.  Tr.  292.  (/)  4  Burr.   2577.     1  Leach, 

(c)  8  T.  R.  176.  Barnes,  385,  536. 

388,  389.     Loft,   436.     3  Inst.  (7)  I  Leach,  441. 

100.  (/,)  1  Stra.  196,  197.     2  Stra. 

((/)  51  Geo.  3.  c.  100.  817,  843,  845,  1 122. 
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Punishment  of  Before   the   passing  of  the  4  Geo.  4.   c.  G4,  it  was  held  that  the 

IMPKtSONMENT.      ,,  r     r^-        j       t^  i     i        i  i         •  r  •         i 

Court  ot  King  s  Liench  had  no  authority  to   interlere  in  the  regu- 
lation and  management  of  the  gaols  of  the  kingdom  («). 

A  variety  of  very  beiielicial  regulations  have  been,  at  different 
times,  made  by  the  legislature,  to  correct  the  abuses  of  prisons ; 
but  these  are  principally  repealed  by  the  4  Geo.  4.  c.  64,  which 
still  further  provides  for  the  con) fort,  health,  and  morals  of  pri- 
soners, in  gnols  and  houses  of  correction  (/>).  By  the  lOth  sec- 
tion of  this  act,  amongst  other  things,  after  making  provisions  as 
to  the  duties  of  the  keeper  and  matron,  visiting  of  the  wards,  the 
keeper's  journal,  and  providing  means  for  the  enforcement  of 
punishment,  by  hard  labour,  the  following  rules  are  to  be  observed 
in  the  treatment  and  management  of  prisoners  : — 

Separation  of  JVith  respect  to  the  separation  of  prisoners.     The  male  and 

Pfisoueis.  r        ,  •  .  -       ,    -  r     u 

female    prisoners    are   to  be    conhned    m    separate   parts    or    the 

prison,  and  the  prisoners  of  each  sex  are  to  be  divided  into  dis- 
tinct classes,  so  that  the  prisoners  of  the  following  classes  do  not 
intermix.  In  gaols  : — 1.  Debtors,  and  persons  confined  for  con- 
tempt of  court,  on  civil  process.  2.  Prisoners  convicted  of 
felony.  3.  Of  misdemeanors.  4.  On  charge  or  suspicion  of 
felony.  5.  On  charge  or  suspicion  of  misdemeanors,  or  for  want 
of  sureties.  In  Houses  of  Correction  : — 1 .  Prisoners  convicted  of 
felony.  2.  Of  misdemeanors.  3.  On  charge  or  suspicion  of  felony. 
4.  On  charge  or  suspicion  of  misdemeanors.  5.  Vagrants,  and 
prisoners  intended  as  witnesses  for  the  crown,  are  also  to  be  kept 
separate  ;  but  justices  may  authorize  the  employment  of  prisoners 
in  menial  of!ices,  or  for  instructing  others ;  and,  if  the  keeper 
thinks  (it  to  confine  a  prisoner  with  another  class,  he  may  do  so, 
till  he  receives  the  directions  of  a  visiting  magistrate.  Females 
are  to  be  attended  by  female  officers.  Prayers,  and  divine  ser- 
vice, selected  from  the  liturgy  by  the  chaplain,  are  to  be  read 
every  morning,  as  also  portions  of  the  scriptures  ;  and  prisoners 


(a)  1  Dow.&  Ry.  535.  Marshalsea  or   Palace   Courts; 

(i)  The  act  does  not  extend  nor  the  Penitentiary  at  Milbank 

to  Bethlehem,  Bridewell,  nor  to  or  Gloucester;  nor  to  the  Hulks, 

the  King's  Bench  or  Fleet  pri-  Sec.  70;    and  5  Geo.  4.    c.  85. 

sons  ;   nor  to  the  prison  of  the  s.  27. 
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are  to  attend  divine  service  on  Sundays,  and  on  other  days,  when  Impbisonment. 
performed,  unless  prevented  by  ilhiess  or  otherwise,  or  unless  such 
attendance  be  dispensed  with  by  a  visiting  magistrate.     Instruction 
in  reading  and  writing  is  also  to  be  given  to   prisoners,  according 
to  the  expediency  suggested  by  a  visiting  magistrate. 

Hard  labour  and  employment,  as  will  be  hereafter  seen  (a), 
is,  in  many  cases,  to  be  imposed  on  the  prisoner;  in  others  he 
may  employ  himself,  at  his  option. 

No  prisoners  are  to  be  put  in  irons,  except  in  case  of  ab- 
solute necessity  ;  and  the  particulars  of  such  case  are  to  be  en- 
tered ill  the  keeper's  journal,  and  notice  given  to  one  of  the 
visiting  magistrates  ;  and  in  no  case  is  the  prisoner  to  be  kept 
in  irons  more  than  four  days,  without  a  written  order  from  a 
visiting  magistrate. 

Food,  necessaries,  bedding,  exercise,  S)C, — Every  prisoner,  main- 
tained at  the  expense  of  any  county,  &:c.  or  place,  is  to  be  allowed 
a  sufficient  quantity  of  plain  and  wholesome  food,  to  be  regulated 
by  the  justices  in  general  in  quarter-sessions  assembled,  regard 
being  had  (so  far  as  may  relate  to  convicted  prisoners)  to  the 
nature  of  the  labour  required  from,  or  performed  by  such  pri- 
soners, so  that  the  allowance  of  food  may  be  duly  apportioned 
thereto.  And  the  justices  may  order  for  such  prisoners  who  are 
not  able  to  work,  or,  being  able,  cannot  procure  employment 
sufficient  to  sustain  themselves  by  their  earnings,  or  who  may  not 
be  otherwise  provided  for,  such  allowance  of  food  as  the  said 
justices  from  time  to  time  think  necessary;  and  prisoners  under 
the  care  of  the  surgeon,  are  to  be  allowed  such  diet  as  he  may 
direct.  The  provisions  must  be  of  proper  quality,  and  legal 
weights  and  measures  are  to  be  provided,  and  rendeied  access- 
able  to  the  use  of  any  prisoners  under  the  restrictions  of  the 
prison  regulations. 

Prisoners  who  shall  not  receive  any  allowance  from  the  county, 
whether  confined  for  debt,  or  before  trial   for  any  supposed  crime 

(o)  Post,  808  a.  b. 
Vol.  [.  3D 
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iMpnisoNMiNT.  or  offence,  may  procure  for  themselves,  and  receive  at  proper 
hours,  any  food,  bedding,  clothing,  or  other  necessaries,  subject 
to  a  strict  examination,  and  under  such  limitations  and  restrictions, 
(to  be  prescribed  by  the  regulations  to  be  made  in  the  manner 
directed  by  the  act,)  as  may  be  reasonable  and  expedient,  to 
prevent  extravagance  and  luxury  within  the  walls  of  a  prison. 
All  articles  of  clothing  and  bedding  are  to  be  examined,  in  order 
that  it  may  be  ascertained  that  such  articles  are  not  likely  to 
communicate  infection,  or  facilitate  escape. 

No  prisoner  who  is  confined  under  the  sentence  of  any  court, 
nor  any  prisoners  confined  in  pursuance  of  any  conviction  before 
a  justice,  can  receive  any  food,  clothing,  or  necessaries,  other  than 
the  gaol  allowance,  except  under  such  regulations  and  restrictions 
as  appear  expedient  to  the  justices  in  general  or  quarter  sessions, 
with  refer(  nee  to  the  several  classes  of  prisoners  ;  except  under 
special  circumstances,  to  be  judged  of  by  one  or  more  of  the  visit- 
ing justices  (a).  We.  shall  hereafter  have  occasion  to  notice  the  pri- 
soner's right  to  food,  when  he  refuses  to  work  (b).  The  4  Geo.  4. 
c.  64.  ss.  16.  39,  and  5  Geo.  4.  c.  85.  ss.  22.  26,  relate  to  the 
allowance  and  supply  to  a  prisoner  on  his  discharge. 

Every  prisoner  is  to  be  provided  with  suitable  bedding;  and 
every  male  prisoner  with  a  separate  bed,  hanunock,  or  cot,  either 
in  a  separate  cell,  or  in  a  cell  with  not  less  than  two  other  male 
prisoners. 

All  prisoners  shall  be  allowed  as  much  air  and  exercise  as  may 
be  deemed  proper  for  the  preservation  of  their  health. 

Il/uess,  Prison-dress,  Clothes,  S)C. — The  surgeon  is  to  examine 
every  prisoner  brought  into  the  prison  before  he  is  passed  into  the 
proper  ward,  and  no  prisoner  is  to  be  discharged  from  prison  if 
labouring  under  any  acute  or  dangerous  distemper,  nor  until,  in  the 
opinion  of  the   surgeon,  such  discharge  is  safe,  unless  such  pri- 


(a)  See  the  53  Geo.  3.  c.  21,      to  poor  persons  confined  under 
as  to  the  allowance  by  comnus-      Exchequer  process,  &c. 
sioners  of  excise   and   customs,  (ft)  Post,  808  «. 
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soner  shall  require  to  be  discharged  (a).  The  wearing  apparel  of  Imprisonment* 
every  prisoner  is  to  be  fumigated  and  purified  if  requisite,  after 
which  the  same  is  to  be  returned  to  him  or  her,  or  in  case  of  the 
insufficiency  of  such  clotiiing,  then  other  sufficient  clothing  is  to 
be  furnished,  according  to  the  rules  and  regulations  of  the  prison, 
but  no  prisoner,  before  trial,  can  be  compelled  to  wear  a  prison- 
dress,  unless  his  own  clothes  be  deemed  insufficient  or  improper, 
or  necessary  to  be  preserved  for  the  purposes  of  justice  ;  and  no 
prisoner  who  has  not  been  convicted  of  felony,  is  liable  to  be 
clothed  in  a  party-coloured  dress,  but  if  it  be  deemed  expedient 
to  have  a  prison-dress  for  prisoners  not  convicted  of  felony,  the 
same  is  to  be  plain. 

Cleansing  Prison,  S^c. — The  walls  and  ceilings  of  the  wards, 
cells,  rooms,  and  passages,  used  by  the  prisoners  throughout  eveiy 
prison,  shall  be  scraped  and  lime-washed  at  least  once  in  the  year ; 
the  diiy-rooms,  work-rooms,  passages,  and  sleeping-cells,  shall  be 
washed  or  cleansed  once  a  week,  or  oftener  if  requisite.  Conve- 
nient places  for  the  prisoners  to  wash  themselves  shall  be  pro- 
vided, with  an  adequate  allowance  of  soap,  towels,  and  combs. 

Admission  of  Strangers. — Due  provision  is  to  be  made  for  the 
admission,  at  proper  times,  and  under  proper  restrictions,  of  per- 
sons with  whom  prisoners,  committed  for  trial,  may  desire  to  com- 
municate ;  and  proper  rules  and  regulations  are  to  be  made  by  the 
justices  in  general  quarter  sessions,  for  the  admission  of  the 
friends  of  convicted  prisoners  ;  and  the  justices  are  also  to  im- 
pose such  restrictions  upon  the  communication  and  correspondence 
of  all  such  prisoners  with  their  friends,  either  within  or  without 
the  walls  of  the  prison,  as  ihey  may  judge  necessary  for  the  main- 
tenance of  good  order  and  discipline  in  such  prison  (6). 


(a)  A  prisoner  convicted  of  a  (6)    In  Thurtell's    case,    thef 

misdemeanor,    and  sentenced  to  court   of   K.  B.  in  M.  T.  1823, 

imprisonment    and    fine   in    the  upon   affidavit  of    a  refusal    by 

King's  Bench,  may  be,   by   the  the    magistrates    to    permit   bis 

court,  allowed  the  liberty  of  the  attorney  to  have   access  to    the 

rules    iu    case    of    illness,    and  prison,  made   a  rule,    directing 

Under  particular  circumstances,  the   justices  at  proper  times  to 

4  D.  &  R.  832.  admit  such  attorney. 

3D2 
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Imphisonment.  Spirituous  Liquors. — No  tap  is  to  be  kept  in  any  prison,  nor 
are  spirituous  liquors  of  any  kind  to  be  admitted  for  the  use  of 
any  of  the  prisoners,  unless  by  a  written  order  of  the  surgeon, 
specifying  the  quantity,  and  for  whose  use.  No  wine,  beer,  cider, 
or  other  fermented  liquors  is  to  be  admitted  for  the  use  of  any 
prisoner,  except  in  such  quantities,  in  such  manner,  and  at  such 
limes  as  shall  be  allowed  by  the  rules  thereafter  to  be  made  in  pur- 
suance of  the  act.  And,  by  sec.  40  of  the  same  act,  a  heavy 
fine  and  punishment  may  be  imposed  on  the  person  carrying,  or 
attempting  to  carry  into  the  prison,  spirituous  liquors  ;  and  a  pe- 
nalty may  be  also  inflicted  on  the  gaoler  suffering  it. 

Gaming. — No  gaming  shall  be  permitted  in  any  prison,  and 
the  keeper  shall  seize  and  destroy  all  dice,  cards,  or  other  instru- 
ments of  gaming. 

Death  of  Prisoner. — Upon  the  death  of  a  prisoner,  notice 
thereof  shall  be  given  by  the  keeper  forthwith,  to  one  of  the  visit- 
ing justices,  as  well  as  to  the  coroner  of  the  district,  and  to  the 
nearest  relative  of  the  deceased,  where  practicable.  No  prisoner 
is  to  sit  on  the  inquest. 

Copies  of  the  Rules. — The  rules  of  each  prison,  relating  to  the 
treatment  and  conduct  of  the  prisoners,  are  to  be  printed  in  legible 
letters,  and  fixed  up  in  conspicuous  parts  of  the  prison,  in  order 
that  the  prisoners  may  see  them. 

Hefraclory  Prisoners. — The  keeper  may  hear  and  determine 
complaints  of  the  following  nature  : — Disobedience  of  prison 
rules  ;  assaults  in  prison  where  no  dangerous  wound  is  given  ; 
profane  cursing  and  swearing ;  indecent  behaviour  ;  irreverent  be- 
haviour at  chapel ;  absence  from  chapel  without  leave  ;  and  idle- 
ness or  negligence  in  work,  or  the  wilful  mismanagement  of  it. 
These  offences  may  be  punished  by  the  keeper  by  close  solitary 
confinement,  and  by  keeping  the  offender  upon  bread  and  water 
only,  for  not  exceeding  thiee  days  («).  By  the  same  act,  sec.  42, 
if  the  prisoner  be  guilty  of  rejjeated  offences,  or  of  an  off'ence 
for  which  the  gaoler  cannot  punish  him,   a  visiting  justice  may 

(a)  4  Geo.  4.  c.  G4.  s.  41. 
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order  the  offender  to  be  punished   by  close  confinement  for  not  Imprisonment. 
exceeding  a    month  ;    or   by  personal  correction,  in   case  of  pri- 
soners convicted  of  felony,  or  sentenced  to  hard  labour.     By  the 
l6th  section,  visiting  justices  may  recommend  prisoners  to  mercy 
who  behave  well. 

Removal  of  Prisoners. — Justices  in  session  may  remove  pri- 
soners in  case  of  want  of  repair  of  prison,  or  of  contagious  dis- 
ease, and  back  again  wJien  the  cause  is  removed  (a). 

Fees — or  gratuities,  payable  at  gaols  and  bridewells,  are  now 
abolished  by  the  55  Geo.  3.  c.  50 ;  and  by  sec.  4  of  the  same 
act,  prisoners  charged  with  felony  or  misdemeanor,  and  acquitted, 
are  to  be  discharged  without  payment  of  any  fee,  &c.  And  by  s.  5, 
all  fees  usually  paid  to  clerks  of  the  court,  assizes,  8cc.  are  abo- 
lished ;  and  by  sections  9  Si  13,  officers  exacting  fees  are  guilty  of  a 
misdemeanor,  and  rendered  incapable  of  holding  their  offices.  The 
4  Geo.  4.  c.  64-  s.  10,  prohibits  garnish-money  being  taken.  The 
55  Geo.  3.  c.  50,  and  the  56  Geo.  3.  c.  Il6,  points  out  how  the 
officers  are  to  be  remunerated.  The  55  Geo.  3.  c.  50.  s.  14, 
does  not  extend  to  the  King's  Bench,  Fleet,  Marshalsea,  and 
Palace  Court  Prisons. 

Visiting  Justices  are  to  be  appointed  by  the  sessions  to  inspect, 
and  otherwise  look  into  the  state  of  prisons  and  the  prisoners,  and 
report  abuses,  &.c. ;  and  they  may  recommend  prisoners  to  mercy 
for  their  good  conduct  {h). 

Chaplain. — Justices  of  the  peace  are  authorized  to  appoint  a 
clergyman  to  each  prison  at  a  certain  salary,  sec.  28,  29,  and  their 
duties  are  fully  pointed  out  in  the  30th,  31st,  and  34th  sections 
of  the  act. 


(a)  4  Geo.  4,  c.  64.  s.  51 ;  and  c.  4G.  s.  5,  a  secretary  of  state 

see  id.  ss.  52,  53.     See  also   the  had    the    power   of    preventing 

31  Car.  2.  c.  2.  s.  9.     24  Geo.  3.  those   magistrates  who  were  not 

sess.  2.  c.  56.  s.  12.  visiting   magistrates,   from  hav- 

(6)    4  Geo.  4.    c.  64,    ss.  16,  ing    access     to   state   prisoners, 

17,  18,  23.     Before  the  passing  1  Gow.   C.  N.  P.   138  ;    and    it 

of  this  act,   it  seemed  that  not-  siiould   seem    such   power  still 

withstanding    the    31st  Geo.   3.  exists, 
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Imprisonment.  Surgeon. — A  regular  and  experienced  sitrgeon  is  to  be  appointed 
at  a  certain  salary,  to  attend  every  prison,  and  to  report  to  the 
justices  in  quarter  sessions  the  state  of  the  health  of  the  pri' 
soners  (a). 

Penitentiary  at         A  further  improvement  in  prison  discipline  was  also  attempted 

Millbank.  •       i       i  rt^i      ■.^.  ^         ^         - .  •  i-         •  c 

lu  the  late  reign,      liie  19  Cjeo.  3.  c.  74,  contams  directions   tor 

the  erecting,  maintaining,  and  governing  two  penitentiary  houses 
on  a  very  extensive  scale,  one  for  the  reception  of  male,  and  the 
other  of  female  convicts,  who  sliould  be   sentenced  to  imprison- 
ment and  hard  labour,  in  lieu  of  transportation   to  the  colonies. 
Nothing  effectual  seems,  however,  to  have  done  been  in  pursuance 
of  this  statute.     At  length  an  ingenuous  plan  was  laid  before  the 
loids   commissioners    of  the    treasury,    by  the   celebrated  Jeremy 
Bentham,  which  had  for  its  object  a  most  extensive  scheme  of  re- 
formation among  convicts,  in  a  building  to  be  called  "The  Panop- 
ticon," from   its  being  surveyed  in  its   most  distant  cells  from  the 
apartment  of  the  governor  in   the  centre.     For   this  purpose,  the 
lords  of  the  treasury  entered  into  a  contract  with  Mr.  Bentham 
for  the  management  of  one  thousand   male  convicts,  according  to 
his  plan;  a  piece  of  ground  was  purchased  at  Millbank,  and  pre- 
parations were  fast  advancing  to   the  fultilment  of  the  design.     It 
was,  however,  thought  proper  in  this  stage  of  the  proceedings  to 
relinquish  the  intention  by  the   legislature  ;   Mr.  Bentham  was   in- 
demnified for  his  expences,  and   the   premises  purchased  were  ap- 
plied to  the  erection  of  a  penitentiary  house,  on  a  less  adventurous 
plan,  for   the   criminals   of   London    and  Middlesex  (^).     By  the 
52  Geo.  3.  c.  44,  n)inute  directions  are   given  for  the  internal  re- 
gulation of  this   J. lace    of  confinen)cnt,  which  it  is  unnecessary  to 
detail,  as  they  differ  little  from  those  appointed  for  houses  of  cor- 
rection,   except    that   offenders   are    divided   into    classes  (c),  are 
distinguished   by  a   particular  dress  ((/);  and    that  rewards  are  re- 
gularly to   be  given   to   the  deserving  (?).     The  5G  Geo.  3.   c.  63, 
and  59  Geo.  3.  c.  13G,  more  particularly  regulate  the  penitentiary 
at  M.Ubank  ;  and  the  4  Geo. 4.  c.  82,  and  5  Geo.  4.  c.  iQ,  relate 


(a).4  (ieo.  4.  c.  64.  ss.  33,  34.  (d)  Sec.  25. 

(6)  52  Geo.  3.  c.  44.  (e)  Sec.  22. 

(c)  Sec.  123. 
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to  the   temporary  change  of  the  imprisonment,   of  persons  in  this  Imprisonment. 
prison,  during   the   time   of  iheir  removal   therefrom,  which  look- 
place  on  account  of  an  alarming  disease  among   the  prisoners  a 
few  years  ago. 

Before  we  dismiss  the  subject  of  imprisonment,  it  may  be  pro- 
per to  observe,  that  every  gaoler  is  by  the  common  law  bound  to 
treat  his  prisoners  with  humanity  (a),  and  that  if  he  oppress  or 
confine  any  one  in  his  custody,  more  strictly  than  the  law  allows, 
so  that  he  die  in  consequence  of  ill-treatment,  the  party  offend- 
ing will,  by  the  common  law,  be  guilty  of  murder  (Z*).  And, 
therefore,  if  the  keeper  of  a  prison  takes  a  person  in  his  custody 
into  a  room  where  an  infectious  disorder  is  known  to  be,  and 
detains  him  there  against  his  will,  so  that  he  catch  it  and  die,  it 
will  be  felony  in  the  offender  (r) ;  or,  if  he  confine  a  prisoner  in 
a  damp  and  loathsome  room,  without  fire  or  any  convenience  for 
the  purposes  of  naUire,  so  that  he  die  "  by  duress  of  imprison- 
ment," he  will  be  liable  to  punishment  as  a  murderer  (rf).  And 
therefore  it  is  that  whenever  a  man  dies  in  prison,  whether  by 
accident  or  disease,  the  coroners  must  sit  upon  his  body  to  ascer- 
tain the  true  cause  of  his  death  (e).  On  the  other  hand,  the 
keeper  or  governor  has  full  power  to  secure  a  felon  with  irons  if 
there  is  danger  of  his  escaping  (/).  And  incase  of  an  actual 
attempt  to  fly,  and  an  assault  made  on  himself,  he  will  be  justi- 
fied in  killing  the  prisoner  whose  flight  cannot  otherwise  be  pre- 
vented (g).  And  if  he  or  any  of  his  officers  be  killed  in  the 
affray,  it  will   be  murder  in  all  aiding  the  resistance  (/j). 

By  the  4  Geo.  4.  c.  64.  S.  37,  the  visiting  justice  of  the  prison  Hard  labour. 
may,  by  order  in  writing,  authorize  the  employment  of  a  prisoner 
committed  for  trial,    and   the  prisoner   may  if    he  chooses    thus 
employ  himself,  and  be  paid  such  wages  as  such  justice  thinks  fit, 


(a)  3  Esp.  Rep.  233.  j  Hale,  432.  2  Hale,  57.  Burn,  J. 

(6)  3  Inst.  91.     Post.  321,   2.  Gaol  and  Gaoler,  VI f. 

Burn,  J.  Gaul  and  Gaoler,  VII.  (/)  i  Halo,  «al.  Dall.  c.170. 

(c)  2  Stra.  »o4.      1  Barnard,  Burn,  J.  Gaol  and  Gaoler,  Vff. 

204.240.253.275.    Post.  322.  (rj)    lllalc,    49(5.     Burn,    J. 

(il)  2  Stra.  ao2.     2  Ld.  Raym.  Gaol  and  Gaoler,   VH. 

^^Jt*       r  (/O  Tost.  321.    JJurn,  J.Gaol 

(r)  2    Inst.    91.      Tost.   321.  and  Gaoler,   Vil. 
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Hard  iadoub.  but  prisoners,  \vho  should  be  kept  separate,  must  not  be  placed 
together  to  work.  But  the  consent  of  such  prisoner  must  be 
freely  given,  and  at  all  events  he  must  not  be  employed  in  the 
tread-mill  (a);  and  such  prisoner,  if  unable  to  work,  may  be  al- 
lowed sufficient  food  without  work.  But  if  he  be  able  to  work, 
and  refuse  to  do  so,  he  is  not  entitled  by  law  to  have  any  food  pro- 
vided for  him  by  the  public  ;  and  in  a  late  case,  where  a  ma- 
gistrate reported  as  an  abuse  to  the  justices  at  quarter  sessions,  that 
untried  prisoners  had  been  compelled  to  work  at  the  tread-mill, 
and  the  justices  at  sessions  ordered  that  the  tread-mill  should  be 
applied  to  the  employment  of  other  prisoners,  as  well  as  those 
sentenced  to  hard  labour,  and  that  those  committed  for  trial,  who 
were  able  to  work,  and  had  the  means  of  employment  offered 
them,  by  which  they  might  earn  their  support,  but  who  refused  to 
work,  should  be  allowed  bread  and  water  only,  the  court  of 
King's  Bench  refused  to  grant  a  mandamus  to  compel  the  justices 
to  order  such  prisoners  any  other  food  (6). 

Where  an  offender  is  convicted  of  felony  with  clergy,  or  of 
grand  or  petit  larceny,  the  court  before  whom  he  is  convicted  may 
sentence  him  to  imprisonment  and  hard  labour,  either  alone  or  in 
addition  to  any  other  sentence  which  such  court  may  lav\  fully  pass 
on  such  offender  (f).  And  assaulting,  Sec.  j)ersons,  &.c.  to  pre- 
vent the  apprehension  or  detainer  of  persons  charged  with  felony, 
if  the  offender  be  convicted  of  a  misdemeanor,  in  addition  to  the 
other  punishment  for  such  ofience,  hard  labour  may  be  im- 
posed (f/).  The  3  Geo.  4.  c.  114,  extends  the  provisions  of  the 
53  Geo.  o,  to  a  great  many  aggravated  misdemeanors.  A  con- 
victed prisoner,  sentenced  to  imprisonment,  but  not  to  labour, 
may,  by  order  of  two  visiting  justices,  be  set  to  work,  and  if  he 
is  able  to  earn  or  provide  for  his  subsistence,  he  will  have  no 
claim  for  support  from  the  county,  &,c.  unless  he  works  accord- 
ingly ;  and  the  keeper  is  to  keep  an  account  of  the  work  done, 
and  an  allowance  is  to  be  made  accordingly  (e). 


(a)  5  Geo.  4.  c.  85.  s.  10.  peals  the  52  Geo.  3.  c.  44.  s.  47. 
{b)  2  B.   &  C.   28«.     1  Dow.  (c/)  1  &  2  Geo.  4.  c.  B8.  s.  2. 

iV  lly.  535.  (e)  4  Geo.  4.   c.  G4.  s.  38. 

(c)  Tiic  53  Geo.  3.  c.  102,  re- 
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With  respect  to  tlje  time  which  the  prisoner  is  to  be  kept  at  Hard  labour. 
hard  labour,  he  must,  unless  prevented  by  sickness,  be  emph^yed 
not  exceeding  ten  hours  every  day,  exclusive  of  the  lime  allowed 
for  meals,  except  on  Sundays,  Christmas-day,  and  Good  Friday, 
and  on  any  day  appointed  by  public  authority  for  fasting  or  thanks- 
giving. 

Fines    are    the  lowest   specicr    of    punishment,    which    courts  Punishment  by 
of  justice   have  power   to  inflict  (a).     Theie  was,  indeed,  a  time 
when   they  formed  almost  the    only   penalty  to   which   the   opu- 
lent were  liable,  when  murder    itself   was  commuted    by  a  sum      [     809     ] 
of   money,    when  judges   were  in    many  cases    mere   agents  for 
the  crown,  and   collectors    for    the   treasury  (6).       These   abuses 
have,  however,  long  ceased  to   impede  the    course  and  degrade 
the  character    of  public  justice.     F'ines    are  now,  for   the   most 
part,  retained    in    cases  where    they  are    peculiarly   proper,    and 
where   they  are   in  general  applied    to   remedy  the  evil   indicted. 
As  to  their  degree,  it  is  expressly  declared  by  Magna  Charta,  that 
excessive  tines  ought  not  to  be  demanded  (c),  and  such  only  ought, 
therefore,  to  be  imposed,  as  the   circumstances  of  the  party  will 
sustain.     And  by  the  Bill  of  Rights  all  excessive  fines,  as  well  as 
cruel  punishments,  are  declared  illegal  {d).     All  fines  and  amercia- 
ments belong  of  right  to  his  majesty  (e).     The  difference  between 
these  two  penalties  is,  that  the  latter,  though  ordered  by  the  court, 
is  atfeered  or  fixed  by  the  jury,  but  the  former  is  determined  on  by 
the  judges  and  forms  a  part  of  their  sentence  {/).     It  seems  that 
whenever   fine  and   ransom  are  mentioned  in  a  statute,  the  latter 
imports  a  sum  three  times  the  amount  of  the  former  (g).   When  an 
act   of  parliament  directs  a  fine   at   the  will  of  the  king,  this   is 
always   understood  to   mean   at  the  discretion  of  the  judges,  and 
they  fix  it   at  their   pleasure  within    constitutional   boundaries  (//). 
But  where  a  statute  specifies   the  sum  to  be  forfeited,  the  court 


(a)  See  11  tiarg.  St.  Tr.  292.  (e)    3  Salk.  32. 

(6)3    Salk.   32.     Ante,    711,  (/)  8  Co.  40.     3  Salk.  33. 

as  to    impolicy   of    punishment  (</)    2   Oyer,  232  a.     3  Salk. 

by  fine.  33.     4  Bla.  Com.  380,  ace.    Co. 

(c)  9  Hen.  3.   c.  14.  Lit.  127,  cont. 

id)   I  VV.  &  M.   sess.  2.   c.  2.  (k)  3  Salk.  33.    4  Inst.  71. 

s.  IJ. 
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Punishment  of  have  no  power  to  mitigate  it  after  conviction  (a).     Nor  have   the 
King's  Bench,  in  any  case,  authority  to  lessen  a  fine  imposed  by 
an  inferior  tribunal ;  but,  in   both    these  cases,    redress   may  be 
obtained  ;  in  the   former  case  in  the  court  of  Exchequer  (b),  and 
in  the  latter  by  petition  to  the  lords  of  the  Treasury  (c).     Though 
L     ^'^     J      we  have  seen  that  the  defendant  may  be  fined  in  his  absence  (d), 
he  cannot  move  the  court  to  mitigate  it,  unless  he  appear  in  per- 
son (e).     When  a  married  woman  is  convicted  of  a  misdemeanor, 
some  other  punishment  M'ill  be  imposed  in  lieu  of  a  fine,  because, 
in  contemplation  of  law,  she  can   have  nothing  with  which  she 
may  pay  it  (J)-     Though  the  fine  of  right  belongs  to  the  crown, 
the  court  of  King's  Bench,  having   the   king's  privy  seal  for  that 
purpose,  may  give  a  third  of  it  to   the  prosecutor,  in  satisfaction 
of  the  injuries  he  has  sustained  from  the  defendant  (g).     And  it  is 
said  to  be  the   constant  practice  of  that  court  to  intimate  a  design 
of  mitigating  the  fine  to  the  king,  if  the  offender  will  pay  the  pro- 
secutor's costs,  and  make  satisfaction  for  his  damages  (h).    In  the 
case  of  indictments  for  suffering  highways  to  continue  in  bad  re- 
pair, the  right  of  the  crown  to  the  fine,  which   in  these  cases  is 
the  usual  punishment,  is  entirely  taken  away,  and  instead  of  being 
returned  into  the  Exchequer  is  to  be  applied  to  the  amendment  of 
the  evil  for  which  the  prosecution  was  instituted  (i).     And  though 
the  road  be  put  in  repair,  the  court  will  not  accede  to  a  motion  of 
a  defendant  bound    to    repair  ralione   tenurae,  to    set    a   nominal 
fine,  until  he  has  paid  the  costs  of  the  prosecution  (A).     Though, 
where  a  parish  has  been  indicted,  such   a  motion    is,  of  course, 
without  payment  of  the  costs  (/).     But  where  the  prosecutor  is 
entitled  to  costs  the  court  will  not  allow  him  to  move  in  aggrava- 
tion of  the  fine,  after  they  have  been  taxed  by  the  masttr,  unless 
he  will  abandon  the  costs  (m). 


(«)  3  Salk.  33.  (h)  Hawk.    b.  2.    c.  25.    s.  3. 

(Z»)  Id.  ibiil.  Bac.  Abr.  Indictment,  A. 

(c)  8  T.  R.  618,  n.  (d).  (i)  13  Geo.  3.    c.   78.   s.  47, 

(d)  Ante,  095,  C.  1  Bla.  Rep.  G02. 

(e)  1  Vent.  209,   10.    3  Salk.  (h)  1  Bla.  Rep.  G02. 
33.  (/)    1  Bla.  Rep.  205. 

(/)  Rep.  temp.  Hardw.  279.  (m)  2  Ld.  Raym.  854.  1  Salk. 

(r/)   1  Kcb.  487.    Hawk.    b.  2.  55. 
c.  25.  s.  3.     Bac.  Abr.  Indicts 
nient,  A. 
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If  the  defendant  will  not  pay  the  fine,  a  capias  pro  fine  may  be  Punishment  of 
awarded  (a).     A  levari  facias   may  also  be  issued  after  conviction  ^^^^' 

of  an  indictment  for  not  repairing  (6).  And  where  a  defendant 
in  an  indictment  for  a  misdemeanor,  has  received  jndgment  of  fine 
and  imprisonment,  it  was  held  a  levari  facias  may  issue  imme- 
diately to  take  his  goods  in  execution  of  the  fine  (c).  The  sheriff 
is  bound  ex  officio  to  levy  the  fine  imposed  upon  a  defendant 
convicted  for  a  misdemeanor,  and  at  all  events  the  writ  of  levari 
facias  is  regular,  if  it  has  been  adopted  on  the  part  of  the 
crown  (d).  The  court  will  not  give  the  sheriff  directions  how  he 
shall  dispose  of  property  remaining  in  his  hands,  which  has  been 
seized  in  execution  towards  the  payment  of  a  fine  imposed  upon 
a  defendant  convicted  of  a  blasphemous  libel,  but  if  the  sheriff 
has  made  an  improper  return,  it  may  be  quashed  (e). 

If  the  king  is  willing  to  remit  the  fine,  the  attorney-general 
must  acknowledge  satisfaction  by  an  entry  to  that  effect  on  the 
record  (/■);  but  it  should  seem  that  the  defendant  is  not  entitled 
to  his  discharge  from  imprisonment  in  respect  of  such  fine,  on 
the  ground  of  his  being  an  insolvent  debtor,  as  it  is  not  a  debt, 
but  a  punishment  for  a  crime  (g). 

Besides  these  punishments  there  are  others  which  may  inci-  Of  punishments 
denlally  flow  from  the  sentence  to  particular  individuals.  Thus  an  ll^lZt  ^"^  "'^ 
attorney  convicted  of  a  clergyable  felony  (h),  or  other  offence 
which  renders  him  unfit  for  an  attorney  {i),  uill  be  struck  off  the 
roils,  though  the  conviction  was  five  years  before,  and  his  sub- 
sequent conduct  unimpeachable,  not  so  much  to  punish  him,  as 
to  keep  free  from  reproach  the  profession  of  which  he  was  a 
member.  And  if  an  attorney  practice  after  he  has  been  con- 
victed of    forgery,  perjury,  subornation    of  perjury,    or  common 


5"^  i^^^\-J\  tisfaction,    Trem.     P.     C.    303. 

(ft)  Corn.  Dig.  Execution.  Rex  4  llarg.  St  Tr  7G0 

"•  )^'»^e    ^^^l^'"- 12.  (ff)  2  M.  &  S.    201,    accord, 

(c)  2  B.  j«  A.    G09.     1    Chit.  4JJurr.   2142.     13  East,  li)0. 

P,;  1  ?.'.  ^-  o  (^0  Covvp.  829.    Tidd's  Prac. 

{d)  1  Chit.  Kep.  583.  8lh  edit.  84. 

(c)  1  Dovv.  .V  Ryl   474.  (i)  a  Ea,t,  143.    1  Chit.  Ken. 

^  (./  )  Bunb.   40.     Trem.  P.  C.  537. 
303.     Sec  form  of  cutrv  of  su- 
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barretry,  he  is  liable  to  be  transported  by  order  of  a  judge,  upon 
a  summary  application,  without  the  intervention  of  a  jury  (a). 
Where  an  attorney  had  been  struck  off  the  roll  of  the  court  of 
K.  B.,  the  court  of  C.  P.  refused  to  strike  him  off  its  rolls,  it 
not  appearing  he  had  been  struck  off  the  rolls  of  the  court  of  K.  B. 
for  any  misdemeanor  (b).  On  the  same  principle,  a  spiritual 
person  convicted  of  manslaughter  at  common  law,  may  be  libelled 
against  in  the  spiritual  court,  in  order  to  a  deprivation,  notwith- 
standing the  allowance  of  his  clergy  (t).  A  member  of  Parlia- 
ment convicted  of  an  infamous  crime,  may  be  expelled  the  House 
of  Commons,  and  degraded  from  the  honors  of  knighthood, 
though  it  seems  his  constituents  may  re-elect  him  as  their  repre- 
sentative if  they  think  proper  {d). 


Detaining  in  civil  In  general,  the  sentence  of  the  law  will  be  no  protection  to  the 
convict  against  any  civil  action  to  which  he  may  be  liable  (e). 
He  cannot,  indeed,  be  charged  with  a  declaration,  or  in  execu- 
tion, without  leave  of  the  court  in  whose  custody  he  remains, 
in  term  time,  or  of  a  judge  in  vacation  (y*).  And  as  the  court 
of  Common  Pleas  cannot  change  the  custody,  they  will  not  grant 
a  habeas  corpus,  to  bring  up  a  prisoner  in  gaol,  on  behalf  of  the 
crown,  in  order  to  charge  him  with  a  declaration  at  the  suit  of 
one  of  his  creditors  (g),  or  in  execution  in  a  civil  action  (//).  But, 
in  general,  leave  will  be  granted,  on  motion,  by  the  court  of 
King's  Bench,  to  charge  a  defendant  in  the  custody  of  the  marshal, 
with  a  suit,  even  though  under  sentence  of  death  for  a  felony  or 


(a)  12  Geo.  1.  c.  29.  s.  4. 
Tidd,  84. 

(b)  3  B.  ^  B.  257.  7  J.  B. 
Moore,  G4;  and  see  1  B.  &  B. 
522.     4  J.  B.  Moore,  319.  S.  C. 

(c)  Cro.  Jac.  4.30. 

{(l)  See  Lord  Cochrane's  case, 
in  the  Journals  of  the  House  of 
Commons,  1814. 

(e)  2  Stra.  873.  Post.  Gl.  1 
Bin.  Rep.  30.  2  Anders.  38,  40. 
2Ld.  Uavm.  1572.    lWils.2l7. 

(/)  SirT.  Rayni.68.     1  Sid. 


90.  1  Lev.  124.  140.  1  Salk. 
354.  Post.  62.  Cro.  EUz.213. 
Tidd's  Prac.  8th  edit.  347.  By- 
accepting  the  declaration  and 
suflering  judgment,  waives  the 
irregularity,  Cas.  Pr.  C.  P.  31 ; 
and  see  1  T.  R.  591.  1  Chit. 
Rep.  386. 

(g)  2  N.  R.  245. 

(h)  See  1  Marsh.  Rep.  166. 
5  Taunt.  503.  3  J.  B.  Moore, 
259.  1  Brod.  &  Bing.  23.  S.  C, 
1  Bing.  229. 
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treason  (a).     The  right  of  the  king  cannot,  it  is  true,  be  defeated    Detaining  in 

,  ,  .       .  r        I  ^-ii  J  .•  .       1  CIVIL   ACTIONS. 

by  such  permission  ;  tor  he  may  still  command  execution  to  be 
done  on  his  body  (6),  and  if  a  pardon  be  actually  granted  to  him 
under  the  great  seal,  on  condition  of  transportation,  the  court 
will  not  permit  the  intention  of  the  crown  to  be  defeated,  by  allow- 
ing creditors  to  throw  an  obstacle  in  the  way  of  his  departure,  but 
will  make  it  a  part  of  the  rule,  that  the  defendant's  person  shall 
not  be  taken  in  execution  (c).  There  is,  indeed,  a  distinction 
taken  between  a  pardon  actually  obtained,  and  a  mere  promise  to 
grant  one  ;  for,  in  the  latter  case,  the  court  will  not  interfere  to 
discharge  the  prisoner  (d).  And,  in  no  case,  can  any  court  order 
a  prisoner  in  the  House  of  Correction,  or  any  other  custody, 
except  its  own,  to  be  brought  up  by  habeas  corpus  ad  respon- 
dendum, for  the  purpose  of  being  charged  with  bailable  pro- 
cess. So  that,  whilst  a  party  is  in  such  confinement,  he  cannot 
be  sued  otherwise  than  by  issuing  process,  and  entering  con- 
tinuances on  the  roll,  in  order  to  prevent  the  operation  of  the 
statute  of  limitations  (e). 

When  a  criminal  has  given  ball  to  a  civil  action,  who  are 
anxious  to  discharge  themselves  from  further  liability,  they  may 
sue  out  a  habeas  corpus  cum  causa,  on  the  crown  side  (f),  to 
bring  up  the  defendant  before  the  court  of  King's  Bench,  who 
M'ill  remand  him  to  his  former  custody,  and  enter  an  exoneretur 
on  the  bail-piece,  as  to  his  sureties  (g),  but  the  court  of  Common 
Pleas  will  not  do  so  {k),  and  a  certiorari  w  ill  not  lie  to  remove 
the  record  of  judgment  obtained  against  a  defendant  in  the  county 
palatine  of  Durham,  for  the  purpose  of  enabling  his  bail  to 
render  him  in  the  King's  Bench,  though  he  be  a  prisoner  for  debt 
in  the  custody  of  the  marshal  (i),  and  the  bail  must  justify  be- 
fore the  writ  will   be  granted   them  in   any  case  (h).     And   it  may 


(a)  Fost.  62,  3.     1  Wils.  217.  (/)  Ante,  132,  as  to  this  writ. 

1  Bia.llep.  30.  Rep.  temp. Hard.  Rule  to  shew  cause,  7T.  R.  226. 
190.  3  D.  &  R.  31.  sed  vide  4  D.  (g)  2  Stra.  1217.  9  East,  155, 
&  R.  271.     9  East,  154.  cont.  n.  c.  7  T.  R.  226.   Tidd,  8th  ed. 

(6)  Fost.  62,  3.  289. 

(c)  2Salk.  500.     7  Mod.  153.  {h)  3  J.   B.   Moore,   259.     1 

2  Ld.  Raym.  1572.  848.  2  Stra.  Brod.  &  Bing.  23.  S.  C.  13  East, 
848.  457. 

(rf)  Fost.  62.    1  Bla.  Rep.  30.         (?)  2  D.  &  R.  177. 
(e)  9  East,  154.  156.  (A)  7  T.  R.  223. 


8A4  CHAPTER   XX. 

Detaining  in    be  refused,  if  the   defendant   is  actually  on   board    a  ship  to   be 

CIVIL   ACTIONS.  r         •  1  •  i  i 

transported  to  our  foreign  plantations  (a),  but,  m  such  a  case,  the 
court  will  sometimes  permit  an  exonerelur  to  be  entered  without 
bringing  up  the  convict  (b).  Where  the  prisoner  is  brought  up 
in  person,  the  court  will,  in  general,  remand  him  immediately  to 
the  custody  in  which  he  was  previously  confined  (c) ;  but,  if  he 
be  only  in  prison,  on  a  charge  of  felony,  they  may  commit  him 
to  Newgate,  on  the  accusation  which  is  preferred  against  him  (J). 

Entries  of  Dis-  It  is  the  regular  practice  of  every  keeper  of  a  public  prison, 
to  register  the  discharge  of  each  individidiial  in  his  custody  when 
his  sentence  expires,  or  he  otherwise  obtains  his  freedom  (e). 
And  these  entries,  until  they  are  falsified,  are  admissible  evidence 
to  prove  the  time  when  the  imprisonment  ended  (J). 

Where  the  crown  is  willing  to  remit  any  part  of  the  punish- 
ment, or  entirely  to  excuse  a  fine,  an  entry  of  satisfaction  is  made 
on  the  record  by  the  Attorney-General  (g).  Or  if  in  the  country, 
he  issues  his  warrant  for  the  clerk  of  assize,  to  acknowledge 
satisfaction  on  the  roll,  which  operates  as  an  entire  discharge  to 
the  party  convicted  (h). 


(«)  4  Burr.  2034.  (/)  1  Leach,  392. 

(6)  6  T.  R.  247.  Tidd,8th  ed.  (ff)  Kunb.  40.  4  Harg.  St.Tr. 

347.  760.     Ante,  722.     See  form,  4 

(c)  2  Stra.  1217.  9  East,  155,  Harg.  St.  Tr.  7G0.    Trem.  P.C. 
n.  c.     Tidd,  8th  edit.  347.  303. 

(d)  7  T.  R.  227.  (A)  Bunb.  40. 

(e)  1  Leach,  890,  1,  2. 
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OF  THE  PROCEEDINGS  AFTER  EXECUTION,  viz.-^ 
CERTIFICATES  OF  CONVICTION,  ^c— ESTREATS— 
RESTITUTION  OF  STOLEN  GOODS,  Sfc— REWARDS. 
13131  UNITIES  —COSTS  —  FEES— A  TTORNEY'S-BILL 
—AND  RE3IEDIES  FOR  MALICIOUS  PROSECU- 
TIONS. 

IN  order  to  prevent  any  second  conviction  for  the  same  offence,  Of  ceitificafes, 

,  of  conviction, 

or  the  improper  allowance  of  clergy  more  than  once  to  the  same  and  allowance 

person,  the  34  &  35  Heir.  8.  c.  14.  s.  2  (a),  directs  the  clerks  of  "^  clergy,  &c. 
the  peace,  of  the  crown,  and  of  assize,  on  the  outlawry,  convic- 
tion, or  attainder  of  any  criminal  of  felony  in  their  respective 
courts,  to  certify  a  transcript,  in  a  few  wordji,  of  the  effect  of  the 
indictment,  outlawry,  or  conviction,  with  the  time  and  place  where 
the  outlawry  or  conviction  occurred,  into  the  King's  Bench,  as 
the  supreme  court  of  criminal  jurisdiction,  where  the  clerk  of  the 
crown  is,  without  reward,  to  receive  them.  It  also  directed,  the 
latter  officer,  in  whose  custody  these  records  were  thus  deposited, 
on  the  application  of  any  justice  of  gaol  delivery  or  of  the  peace,  [  8l6  J 
throughout  the  realm,  to  certify  the  names  of  the  parties  con- 
victed, together  with  the  nature  of  the  offence  of  which  they  were 
found  guilty  (6).  And  when,  by  the  3  VV.  &  M.  c.  9,  the  benefit 
of  clergy  was  taken  away  from  several  descriptions  of  offences,  it 
was  enacted  (c),  that  when  any  convict  is  allowed  that  benefit,  the 
clerk  of  the  crown,  of  the  peace,  or  of  assize,  shall,  at  the 
request  of  the  prosecutor,  or  any  other  person  on  behalf  of  his 
majesty,  briefly  certify  the  tenor  of  the  indictment,  conviction,  and 
allowance  of  the  benefit  of  the  statute ;  which  shall  be  sufficient 
evidence  that  the  offender  is  ousted  of  clergy  on  any  subsequent 
prosecution  against  him  id). 


(a)  Dyer,  253,  b.  {d)  Sec.  7.    Ante,  6G7  to  690, 

(6)  Sec.  4.  as  to  Jienclit  of  Clergy, 

(c)  Sec.  7. 
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Of  estreats.  After  the  sessions  or  assizes  are  concluded,  it  becomes  the  duty 

'       '  of  the  clerks   to  make   out   a   proper  Estreat  or  list  of  the  for- 

feitures  incurred,    and    the  fnes  inflicted  while    the   court  were 
sitting  (a).     J3y  the  7  Hen.  4.  c.  3,  the  judges  or  justices  before 
whom    the   lines   and  an)erciiiments    are    made,    are    directed    to 
charge  the  clerks  by  their  oaths,   that  they  make  out  these  docu- 
ments  distinctly,    by  express  words    of    the    cause  of   the    loss, 
of  the  term  of  the  year,  and  the  parties  who  have  incurred   the 
pecuniary   penalty.       In     pursuance    of    the    same    design,    the 
22  &  23  Car.  2.  c.  22.  s.  7  8c  8,  provides,  that  all  clerks   of  the 
peace,  and  town  clerks,  shall  deliver  to  the  sheriff,  within   twenty 
days  after  the  29th  of  September,  in  every  year,  a  perfect  estreat 
or  schedule  of  all  fines,  issues,  amerciaments,  and  other  forfeitures 
vAhatsoever,    forfeited    in  any  sessions   before  Michaelmas,   under 
the  penalty  of  .£50,  half  to  be  paid  to  the  king,  and  half  to  the 
informer.     And  they  are   compelled   under  a   similar  penalty,  on 
or  before  the  second  Monday  after  the  Morrow  of  All  Souls,  to 
[     817     J       deliver  into  the  court  of  Exchequer,  a  duplicate  certificate,  and 
estreat  of  the  estreats  and  schedules  thus  delivered  to  the  sheriff. 
On  this  occasion,  they  are  to  make  oath  tliat  they  have  carefully 
examined  the  matters  contained  in  the   estreat,   and   that,   to  the 
best    of  their    knowledge,    they  have    duly  inserted    every  forfei- 
ture {/)).     If  it    be   discovered    that   they  have  withheld    or  mis- 
certified  any  part  of  the  forfeitures,  they  are   to   forfeit  treble,  to 
lose  their  post,  and  to   be    rendered   incapable    of  holding   any 
office  in  the  revenue  (c). 

The  provisions  of  the   22  &,  23  Car.  2.  c.  22,    relates  to  the 
fines,  issues,  and  amerciaments,  forfeited  recognizances,  &c.  ini- 


(a)  Williams,  J.  Estreat.  Burn,  order  their  recognizances  to  be 

J.  Estreat.     See  form,  Burn,  J.  cancelled,   as  otherwise  such  at- 

Estreat.     Williams,  J.  Estreat,  tendance  is  no  attendance  at  all. 

Post,  last  vol.     It  is  incumbent  — Per  Thomson,  C.  B.  Ilex  v. 

on  persons  under  recognizance,  JMiller,  the  younger,  1808. 

who,   in   consequence  either  of  (6)  4  &  5  W.  &  M.  c.  24.  s.  5. 

bills  not  having  been  found,  or  See  form  of  oath,  Burn,  J.  Es- 

of  none  having  been  preferred,  treat.  Williams,  J, Estreat.  Post, 

may  not  be  called  upon  to  an-  last  vol. 

swer,  or  give  evidence,  to   see  (c)  22  &  23  Car.  2.  c.  22.  s.9, 

that  their  appearance  is  record-  and  3  Geo.  1.  c.  15.  s.  13. 
ed,  so  as  to  enable  the  court  to 
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posed  at  the  quarter  sessions,  and  of  the  4  &  5  W.  &  M.  c.  24,  ^'^^f '^'; 
making  the  same  perpetual ;  and  the  41  Geo.  3.  (U.  K.)  c.  85,  are 
now  repealed  by  the  3  Geo.  4.  c.  46 ;  which,  together  with  the 
4  Geo.  4.  c.  37,  provide  for  a  more  speedy  method  of  the  reco- 
very of  fines,  &c.  (a).  By  the  2d  section  of  the  3  Geo.  4.  c.  46, 
it  is  enacted,  that  all  fines  and  forfeited  recognizances,  &c.  are  to 
be  certified  by  the  justice  before  whom  they  are  set,  or  forfeited, 
to  the  clerk  of  the  peace,  in  writing,  containing  the  names  and 
residences,  trade,  profession,  or  calling,  of  the  party  fined,  8cc. 
the  amount,  and  the  cause  of  the  forfeiture,  on  or  before  the 
ensuing  general  or  quarter  sessions  ;  and  the  clerk  of  the  peace  is 
to  copy  on  a  roll  such  fines,  &c.  at  the  quarter  sessions,  and  is, 
within  a  time  to  be  fixed  by  the  court,  not  exceeding  twenty-one 
days  after  the  adjournment  of  the  court,  to  send  a  copy  of  such 
roll,  with  a  distringas  and  capias,  or  fieri  facias  and  capias,  ac- 
cording to  the  form  therein  given,  to  the  sheriff,  8cc.  to  levy  the 
fine,  &c.  The  3d  section  enacts,  that  the  clerk  of  the  peace,  or 
town-clerk  is,  before  delivery  of  such  roll  to  the  sheriffs,  to  make 
oath  as  to  all  fines,  &c.  which  shall  be  paid  (b).  Section  4  en- 
acts, that  the  justice  before  whom  the  recognizance  is  taken,  is, 
at  the  time  of  entering  into  such  recognizance,  to  give  to  the 
parties  entering  into  it  a  written  notice,  therein  pointed  out. 
Section  5  gives  a  right  of  appeal  to  the  quarter  sessions  against 
fines,  &c.  upon  giving  security.  The  10th  section  gives  an  al- 
lowance to  the  sheriff  and  clerk  of  the  peace  on  the  sums  levied ; 
and  imposes  a  penalty  of  j£oO  on  a  sheriff's  officer,  or  clerk  of 
the  peace,  neglecting  the  provisions  of  the  act.  The  act,  by  sec- 
tion 11,  is  not  to  alter  the  usual  mode  of  appropriating  fines. 
By  section  14,  clerks  of  the  peace,  &c.  are  to  deliver  into  the 
Exchequer,  yearly,  a  certificate  of  all  fines,  &c.  paid,  that  the 
sheriffs  may  be  discharged  in  their  account,  and  that  parties 
entitled  to  fines,  &c.  may  claim  the  same.  By  sections  15  and 
l6,  there  is  a  saving  of  rights  to  bodies  corporate,  or  lords  of 
manors,  liberties,  or  franchises,  and  of  the  privileges  of  the  city 
of  London. 


(a)    See   the  4  Geo.  3.  c.  10,      as  to  Exchequer  practice, 
for  discharging  estreated  recog-  (6)  See  form  ol  oath,  id. 

nizances ;  and  ante,  02,  note  (d). 

Vol.  1.  3  E 
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Estreats, 

FINES,    \C. 


By  the  4  Geo.  4.  c.  37.  s.  1  (a),  justices  in  session  may  insert 
in  following  rolls  all  such  fines,  &c.  as  have  not  been  levied  or 
accounted  for  by  the  sheriff,  &c.  or  that  have  not  been  dis- 
charged ;  and  the  sheriff  is  to  detain  the  original  writs  in  his 
possession,  which  are  to  continue  in  force,  and  be  authority  to 
act  upon.  And  the  sheriff,  on  quitting  his  office,  is  to  deliver  over 
to  his  successor  all  rolls  and  writs,  particularising  fines,  &c.  that 
means  may  be  used  for  recovery.  By  section  3,  where  the  party 
subject  to  fines,  &c.  resides  in  another  county,  or  has  removed, 
the  sheriff  may  issue  his  warrant  to  the  sheriff  acting  for  the 
place  where  the  defaulter  resides,  or  where  his  goods  are  found, 
requiring  him  to  execute  the  writ.  By  section  4,  the  sheriff,  &:c.  is 
to  render  an  account  yearly  of  all  the  persons  incurring  fines,  &.c. 
and  the  causes  of  non-payment  are  to  be  slated,  and  the  amount 
is  to  be  transmitted  to  the  Treasury.  By  section  5,  clerks  of  the 
peace,  &c.  are  to  send  to  the  Treasury,  within  twenty  days  from 
the  opening  of  the  quarter  sessions,  copy  of  the  rolls  delivered 
by  liie  sheriff. 


Restitution  of 
property  stolen  *. 


As  we  have  now  brought  the  prosecution  to  a  termination,  it 
will  be  proper  to  examine  to  what  the  prosecutor  is  entitled  in 
case  of  a  conviction,  and  what  are  his  liabilities  upon  an  ac- 
quittal. And  the  first  benefit  to  which  he  is  entitled  is,  to  the 
restitution  of  his  goods,  after  a  conviction  of  theft,  or  robbery. 
At  the  common  law,  this  was  always  the  consequence,  and  most 
frequently  (before  the  passing  of  the  59  Geo.  3.  c.  46,  abolishing 
appeals),  the  object  of  an  appeal  (6).  But,  at  the  common  law, 
there  could  be  no  restitution  of  goods  upon  an  indictment,  be- 
cause that  mode  of  prosecution  is  nominally  instituted  by  the 
crown,  for  the  public  advantage  ;  and,  therefore,  in  order  to  favor 
the  party  injured  in  bringing  his  appeal,  no  indictment  was  usually 
preferred  against  the  offender,  till  after  the  time  had  passed  in 
which  an  appeal  might  be  commenced  against  him  (c).     But  as 


(«)  By  section  2,  the  7th  &  8th  Justices,  A.     4  Bla.  Com.  362. 

sections  of  3  Geo.  4.  c.  40,  are  Burn,  J.  Restitution  of  Stolen 

repealed.  Goods. 

(/y)  1  Hale,  538.     Com.  Dig.  -  (c)  3  lust.  242.  4  Bl.  Com.  302. 

*  As  to  this  Rubjcrt  in  fi^eneral,  sec  1  Hale,  538  to  5-17.  Com.  Dig.  Justices,  A. 
4  I51a.  Coin,  jtiii  to  361.  Burn,  J.  Uestitution  of  Stolen  Goods.  Williams,  J. 
Felony,  VII. 
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it  was,  at  length,  considered,  that  the  party  who  prosecutes  for  Restitution  of 
the  injury  done  to  the  public,  deserves  fully  as  much  compensa-  stolen. 
tion  as  he  who  institutes  an  appeal,  restitution  of  goods  was  given 
on  the  conviction  of  a  party  indicted.  To  this  end,  the  statute 
21  Hen.  8.  c.  11,  enacts,  that  if  any  felon  robs  or  steals  money, 
or  any  other  property,  and  is  afterwards  found  guilty  or  otherwise 
attainted  of  the  crime,  in  consequence  of  evidence  given  by  the 
party  injured,  or  by  any  other  person  by  his  procurement,  the 
owner  shall  be  restored  to  his  property,  and  a  writ  of  restitution 
may  be  awarded  by  the  justices.  The  construction  of  this  act 
being,  in  a  great  degree  conformable  to  the  law  of  appeals  of 
robbery,  the  latter  proceeding  has  fallen  into  total  disuse  (a).  It 
seems,  therefore,  that  if  the  prosecutor  has  been  guilty  of  any 
gross  neglect  in  his  duty  to  the  public,  in  bringing  the  offender  to 
justice,  he  will  not  be  entitled  to  the  benefit  of  this  statute,  for  it 
was  only  by  prompt  and  vigorous  exertion,  that  he  could  obtain 
his  goods  on  an  appeal  (6).  It  is  not,  however,  necessary  that  he 
should  take  the  robber  on  fresh  suit,  but  it  will  be  sufficient  if  he 
used  his  endeavour ;  and  if  the  caption  be  afterwards  made  by 
the  siieriff  or  other  officer,  and  he  immediately  institute  proceed- 
ings, he  will  be  entitled  to  tlie  remedy  (c).  So  if,  after  the  pro- 
secution is  commenced,  and  before  trial,  the  offender  dies,  or 
breaks  prison,  or  if  he  stands  mute,  challenges  more  than  the 
number  he  is  allowed,  without  assigning  a  reason,  or  is  admitted 
to  the  benefit  of  clergy,  the  right  of  the  party  injured  will  not  be 
subverted  {d).  Nor  is  it  only  when  he  himself  is  personally 
robbed,  that  he  has  a  right  to  demand  restitution.  If  the  pro- 
perty has  been  taken  from  a  servant,  and  the  latter,  by  the  pro- 
curement of  his  master,  gives  evidence  on  which  the  offender  is 
convicted,  the  owner  will  regain  his  property  (e).  So  if  the  rob- 
bery was  committed  on  an  individual,  who  is  since  deceased,  and 
the  criminal  is  brought  to  justice  by  the  exertions  of  the  personal 


(a)  4  Bla.  Com.  363.  tion  of  Stolen  Goods. 

(6)  1  Hale,  540.    Hawk.  b.  2.  (d)   I   Hale,    540.      Burn,  J. 

c.  23.    s.  5G.     Williams,  J.   Fe-  Restitution  of  Stolen  Goods, 

lony,  IX,     Burn,  J,  Restitution  (e)  1  Hale,  542.    Staunf.  1G7. 

of  Stolen  Goods.  Com.  Dig.  Justices,  A.    Burn,  J. 

(c)  1  Hale,   540.     Com.  Dig.  Restitution  of  Stolen  Goods. 
Justices,  A.     Burn,  J.  Restitu- 
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Restitution  of  representative,  he  will  receive  it,  as  the  party  himself  would,  if 

PROPERTY  T     •  ,  1  •  .  •  I  /:     •    I  4. 

STOLEN.  "Ving,  because  tins  statute  is  to  receive  a  benencial  construc- 
tion (fl).  But  this  act  extends  only  to  the  case  of  felony;  and 
therefore,  if  goods  be  taken  by  a  mere  fraud,  the  court  have  no 
power  to  award  restitution,  nor  has  the  owner  any  right  to  seize 
them  from  a  bonvl  tide  possessor  (/-»). 


[     820     ] 


As  to  what  goods  the  owner  may  recover,  it  seems  that,   if  the 
felon  waive  them  in  his  flight,  on  being  pursued,  they  will  become 
vested    in    the   lord  of   the  franchise ;     but   the  property  of  the 
party  robbed  is  rather  suspended  than  destroyed,  for  after  having 
performed   his  duty  in   bringing  the  offender  to  justice,  he  will 
again  be  at  liberty  to  claim    them  (c).     And  if  the  things  stolen 
have  been  converted   into  money,  the  owner   may  have  the  pro- 
duce,  instead   of  the  specific   chattel ;  for  the  case,  though   not 
within  the  words,  is   clearly  within    the  equity  of  the   statute  (d). 
And,  it  seems  to  be  the  stronger  opinion,  though  it  was  formerly 
a  matter  of  dispute,  that  if  the  goods  stolen  have  been   openly 
sold  in  market  overt,  the   owner   may  have    them  restored,  even 
from    an    innocent    purchaser  (e).      And    though    this    may  seem 
hard  upon  the  buyer,  who  has  given  value  for  them,  it  should  be 
remembered,  that  either  he  or  the  original  owner  must  suffer,  and 
that  the  former  has  done  a  meritorious  act  in  bringing  an  offender 
to  justice  ;  whereas  the   merit   of  the   latter  is  only  negative,  in 
having    been    guilty  of   no  unfair  transaction  (f).     The  maxim, 
therefore,  "  spoliatus  debet  ante  omnia  restitui,"  is  founded   on  a 
principle  of  equity.     But  this  rule  cannot  be  extended,  so  as  to 
affect  any  intermediate  possessors  of  the  property  who  have  sold 
it    before    conviction  ;    and    the    owner   cannot    maintain    trover 
against  them,  even  though  he  gave  them  notice  that  it  was  stolen. 


(a)  3  Inst.  242.  1  Hale,  542. 
Burn,  J.  Restitution  of  Stolen 
Goods. 

(6)  5  T.  R.  175.  2  Leach, 
585.  2  East,  P.  C.  789,  839. 
Com.  Dig.  Market,  E.  Burn,  J. 
Restitution  of  Stolen  Goods. 

(c)  5  Co.  109.  Kel.  49.  1  Hale, 
541.  Hawk.  b.  2.  c.  23.  s.  49. 
Corn.  Dig.  Justices,  A.  Burn,  .1. 
Restitutiou  of  Stolen  Goods. 


(d)  Noy,  128.  Loft,  88.  1 
Hale,  542.  Burn,  J.  Restitu- 
tion of  Stolen  Goods.  Wil- 
liams, J.  Felony,  VIII. 

(c)  Kel.  48.  35.  1  Hale,  542, 
543,4.  Hawk.  b.  2.  c.23.  s.  54. 
4  Bla.  Com.  363.  Com.  Dig.  Jus- 
tices,A.  id.  Market,  E.  Burn,  J. 
Restitution  of  Stolen  Goods. 
Williams,  J.  Felony,  VIII. 

(/)  4  Bla.  Com.  363. 
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while  It  remained  in  tlieir  possession  (a).     And  the  prosecutor  can  Restitution  of 

1  1  •  I  I  1    •         1        •      ,•  PROPERTY 

never  recover  any  other  things  than  those  stated  in  the  indictment;  stolen. 

but  any  others  which  might  have  been  stolen,  will  be  forfeited  to 
his  majesty  (6). 


The  justices  of  gaol  delivery  are,  by  the  statute  21  Hen.  8. 
c.  11,  directed  to  award  a  writ  of  restitution  to  the  owner,  as 
soon  as  the  felon  is  convicted.  But,  it  is  said,  that  no  such  writ 
has,  for  upwards  of  two  hundred  years,  been  issued ;  but  the 
constant  practice  is  for  the  judges  or  justices,  without  any  pre- 
cept, to  order  the  goods  brought  into  court  to  be  restored  to  the 
parties  indicting  (c).  And,  after  the  conviction  of  the  offender, 
the  proprietor  may  take  his  goods  wherever  he  can  find  them, 
so  that  it  be  effected  without  any  breach  of  the  peace,  because 
he  satisfied  public  justice,  and  is  entitled  to  a  writ  of  restitu- 
tion, whenever  he  thinks  fit  to  demand  it  (d).  And  if  the 
felon  be  pardoned  after  conviction,  and  allowed  the  benefit  of 
clergy,  or  even  if  he  be  bon^  fide  acquitted,  the  owner  may 
bring  an  action  against  him,  in  trespass  or  trover,  to  recover 
damages;  for  the  civil  right  was  not  merged  in  the  public  injury, 
but  only  suspended,  till  the  prosecution  was  concluded  (e).  But 
no  action  lies  before  prosecution ;  because  if  this  were  allowed, 
the  inducement  to  punish  offenders,  would,  in  a  great  degree, 
be  removed,  and  parties  would  seek  their  own  immediate  advan- 
tage, rather  than  the  security  of  the  public  (J').  Nor  can  the  goods 
be  taken  again,  though  the  original  owner  find  them,  for  the  same 
reason  applies  ;  and  if  it  is  done  with  intention  to  compound  the 
ofi'ence,  it  will  amount  to  theft  bote,  and  the  party  will  be  pu- 
nishable by  imprisonment  and  fine  (g).     There  is  indeed  a  kind  of 


[     821     ] 


(a)  2  T.  R.  750.  2  Leach, 
586,  n.  (a).  Burn,  J.  Restitution 
of  Stolen  Goods.  Williarus,  J. 
Felony,  VIII. 

(b)  5  Co.  110.  Kel.  49.  1  Hale, 
545.  Com.  Dig.  Justices,  A. 
Burn,  .J,  Restitution  of  Stolen 
Goods. 

(c)  Loft,  88.  4  Bla.  Com.  3()3. 
Williams,  J.  Felony,  VIII. 

(d)  1  Hale,  54G.  4  Bla.  Com. 
363.  Williams,  J.  Felony,  VJU. 


(e)  12  East,  409.  Loft,  88. 
1  Hale,  546.  Bac.  Abr.  Tres- 
pass, E.  2.  Trover,  D.  4  Bla. 
Corn.  363.  Williams,  J.  Felony, 
VIIL 

(/)  1  Hale,  546,  7.  Noy,  82. 
4  Bla.  Com.  363.  Williams,  J. 
Felony,  VUL 

(g)  I  Hale,  546.  4  Bla.  Com. 
363.  Burn,  J.  Restitution  of 
Stolen  Goods. 
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IRestitution     statutable  exception   to  this   rule,    by  31  Eliz.  c.  12,  which   pro- 

OF   PROPERTY  -j  i  t    i  i  i  i     • 

STOLEN.  vides,  tliat  if  liorses  are  stolen  and  sold  in  market  overt,  the 
owner  may  claim  them  within  six  months,  and  on  paying  the 
buyer  the  price  for  which  he  purchased  them,  may  obtain  them 
again,  without  instituting  a  prosecution  against  the  offender  (o); 
and  this  statute,  as  well  as  the  2  P.  &  M.  c.  7,  contains  several 
regulations  as  to  the  sale  of  horses,  in  particular  in  market 
overt,  which  if  not  observed,  render  the  sale  wholly  inopera- 
tive ;  and  the  original  owner  may  sue  the  party  who  withholds  the 
horse,  though  he  has  neglected  to  prosecute  (6).  It  has  been  held, 
that  a  complaint  having  been  made  to  a  magistrate  by  A.  the 
owner,  that  his  horse  had  been  stolen  by  B.  without  actual  proof 
of  its  being  stolen,  an  officer,  though  armed  with  a  warrant  against 

A.  was  not  justified,  under  the  31  Eliz.  c.  12.  s.  4,  in  taking  the 
horse   out    of  the    possession   of  a    bon^   fide  purchaser   from 

B.  (c). 

It  seems  that  if  goods  are  restored  in  consequence  of  an  erro- 
neous conviction,  and  the  judgment  be  reversed,  a  restitution  was 
formerly  awarded  {d). 


Restitution    in 
forcible  entries. 


Rewards  and 
Immunities  *. 


In  the  case  of  a  forcible  entry  and  detainer,  if  the  prosecutor 
be  unjustly  put  out  of  possession,  the  court  of  King's  Bench  will 
make  restitution  of  the  lands  (e).  It  has  been  held  that  an  aver- 
ment in  an  indictment  for  forcible  entry,  merely  that  the  prose- 
cutor was  seised,  is  sufficient  to  found  an  application  for  a  writ 
of  restitution  (y). 

The  other  rewards  of  the  prosecutor  on  convicting  an  offender 
are,  pecuniary  gratuities,  immunities,  and  exemptions  from  duty, 
and  pardon  to  accomplices  who  bring  their  associates  to  justice. 


(a)  2  Bla.  Com.  450, 1.     Com. 
Dig.  Market,  E. 

(b)  Id.  ibid. 

(c)  2  8tark.  C.  N.  P.  7G. 

(d)  Cro.  Jac.  161.    Cro.  Eliz. 
490. 


(e)  Cro.  Jac.  151.  Alleyn,  50, 
As  to  the  award  of  restitution 
in  general,  see  Hawk.  b.  1.  s.  64. 
s.  45  to  6G. 

(/)  2  Chit.  Rep.  314. 


*  As  to 
1  Bla.  Com. 


tliis    subject    in   general,   see  Hawk.    b.  2.    c.  12. 
294,5.     Burn,  J.  Felony,  IV.     Williams,  J.   Felony 


s.  21     to 
IX. 
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■     Pecuniarif  rewards  are   given  to  those  who  are  the   means  of  Rewards  and 

.  -n       n  r^  a  IMMUNITIES. 

convicting  offenders  by  a  variety  of  statutes.     By  DLieo.  1.  c.23, 
persons  discovering,  apprehending,  and  prosecuting  to  conviction 
any  one  taking   a   reward  for   assisting   others  to   recover  stolen 
goods,    contrary  to  its    provisions,  are   entitled  to  ,£40  (a).     By 
5  Geo.  4.  c.  84.  s.  22,  relating  to  transportation,  any  person  dis- 
covering, apprehending,  and  convicting  an  offender  sentenced  to 
that  punishment,  at  large  before  the  expiration  of  his  term,  is  en- 
titled to  receive  £Q0.     The  6  Geo.  1.  c.21.  s.  37,  provides,  that 
any  one  who  within  three  months  after  the  commission  of  the  of- 
fences against  the  customs  therein   mentioned,  shall  discover  the 
offender  to  the  commissioners,  and  ultimately  procure  his  convic- 
tion, shall  be  paid  £40  over  and  above  any  sum  he  may  be  entitled 
to   claim  on  account  of  the  goods  he   may  seize  from  those  whom 
he  is  the  means  of  convicting  {b).     And  the  9  Geo.  2.  c.  35.  s.  1 1, 
for  apprehending  smugglers  who  resist  custom-house   officers  in 
the  execution  of  their  duty,  with  violence,  gives  .£50  to  the   in- 
former on  conviction,  or  to  the  executors  of  the  party  killed  in 
attempting  to  take   them.     And  the   19  Geo.  2.  c.  24.  s.  6,  gives 
to  the  personal  representatives  of  any  party  killed  on  such   an  oc- 
casion, c£lOO,  to  be  recovered  by  action   of  debt  against  the  in- 
habitants of  the  county  where  the  fact  was  committed  (c).     Upon 
the  same   principle,   the  Black  Act,  9  Geo.  1.  c.  22.  s.  12,   pro- 
vides, that   if  any  person  who    shall   apprehend,  or  cause    to  be 
convicted,  a  party  offending  against  its  provisions,  shall  be  wounded 
so  as  to  lose  an  eye,  or  the  use  of  any  limb,  in  the  attempt  to  ar- 
rest him,  shall  receive  £50 ;  and  if  he  die  in   the  struggle,  his 
executors  shall  obtain  a  similar  reward.      By  9  Geo.  1.   c.  28,  a 
party  prosecuting  to  conviction  any  person  opposing  the  execution 
of  process  in  the  Mint,  will  be  entitled  to  a  reward  of  ^£40.     By 
the  8  Geo.  2.  c.  l6,  a  reward  of  £\0  is  given    to  a  person  ap- 
prehending a  felon  (robber)  within  the  limited  time  of  the  act  (d), 
whereby  the  hundred  is  discharged  from  liability  to  action. 


{a)  See  Cro.  Car.  10,  8th  edit.  (c)  12  East,  244. 

{b)  Sec  the  8th Geo.  1.    c.  18.  (</)  By  sec.  3,  the  hundred  is 

s.  17,    as    to  .£40    reward     for  not  liahle  if  the  felon  be  apprc- 

couvictiug  receiver     of    foreign  hendtcl  within   forty  days    after 

goods.  notice  in  the  Gazette. 
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vournig   to  apprehend   a  highwayman,  his    executors  are  to  nave 
£40  reward  (a). 

Besides  these  pecuniary  rewards,  until  the  58  Geo.  3.  c.  70, 
there  were  several  others  ;  but  these  being  found  productive  of 
much  roguery  and  mischief,  that  act  abolished  the  following ;  viz. 
that  allowed  by  the  4  &  5\V.  &  M.  c.  8.  s.2,  of  £40,  on  the  con- 
viction of  a  highwayman  ;  that  by  6  &  7  Wm.  3.  c.  17.  s.9,  of 
^40  on  conviction  of  a  person  who  counterfeited  or  clipped  the 
coin,  or  brought  into  the  kingdom  clipped  or  counterfeit  coin  ; 
that  by  5  Ann.  c.  31.  s.  1,  of  ^40,  on  the  conviction  of  a  burglar 
or  housebreaker;  that  by  14  Geo.  2.  c.  6.  s.  2,  of<£lO,  on  the 
conviction  of  a  sheep-stealer ;  and  that  by  15  Geo.  2.  c.  28.  s.  7, 
of  o£'40,  on  the  conviction  for  an  otFence  of  treason  or  felony, 
relating  to  the  coin,  upon  that  act ;  and  of  <£ 40,  upon  a  convic- 
tion for  counterfeiting  copper  money. 

Other  iuiinuni-         The   next  description  of  recompence  consists   in  an  exemption 
from  offices  of  a  burthensome  and   disagreeable   kind.     Thus  by 
the  10  &-  li  W.  &:  M.  c.  23,  any  person  apprehending  and  con- 
victing a  felon  guilty  of   burglary,  house-breaking,  horse-stealing, 
or  private  larceny,  to  the  amount  of  5s.  from  any  shop,  warehouse, 
coach-house,  cr  stable,  is  entitled  to  a  certificate  from  the  judge, 
which  will  exempt  him  from  all  parish  offices  in  the  parish  where 
the  felony,    was  committed  (Z»).     And  before  the  58  Geo.  3.   c.  70, 
before  it  was  used    for   that    purpose,  it   might    be    assigned    or 
transferred  once,  and  the  purchaser  would  be  entitled  to  the  same 
exemptions  with  the  original  possessor  (c)  ;  but  now  by  that  act 
these  certificates  are  not  transferrable.      By  virtue  of  this  certifi- 
cate or  Tyburn  ticket,  as  it  is  sometimes  denominated,  the  holder 
is  exempted   from   serving  the  office   of  collector  of  parish  rates 
for  the  repair  of  the  roads,  and   not  only  the  usual,   but  all  new 


{a)  By  sec.  3,  of  68  Geo.  3.  Burn,  J.  Felony,  IV.    See  form, 

C.70,  tliat  act  does  not  extend  7  East,  175.  3  Smith,  189.  Post, 

to  this  provision.  last  vol. 

ib)  7  East,  183.  3  Smith,  189.  (c)  4  Bla.  Com.  295,  note  (2). 
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IMMUNITIES. 


created   parish  offices  (a).     So  that  though   it  is  the  only  reward  Other 

given  to  those  who  detect  horse-stealers,  or  persons  stealing    to 

the  value  of  5s.  in  a  dwelling-house,  it  is,  in  many  parishes,  of 

more  value  than  the  reward  of  ^40.     But  the  act  only  intended  to 

exempt  the  proprietor  from  serving  offices,  the  duties  of  which  were 

actually  to  be  performed  within  the  parish  or  ward  where  the  felony 

was  committed,  and  not  any  which  extend  beyond  its  boundaries ; 

and  therefore,  it  will  not  dispense  with   the  obligation  of  fulfilling 

the  duty  of  constable  of  a  manor  which  includes  the  parish,  but 

extends  beyond   it  (b),  though,  on   the   other  hand,  he  will  not  be 

obliged  to  serve  any  office  to  which  he  may  be  appointed  for  any 

township  or  place  within,  though  not  co-extensive  with  the  parish 

in  which  the  felony  was  committed  (c). 

The  inducements  held  out  to  accomplices  to  disclose  the  guilt 
of  their  associates  have  already  been  considered  in  the  chapter 
respecting  pardon  (d). 

As  a  further  reward  to  persons  apprehending  highwaymen,  by 
the  6th  section  of  the  4  W.  &  M.  c.  8,  upon  conviction,  &c.  they 
shall  have  the  horse,  furniture,  and  arms,  money,  and  other  goods 
of  the  offender  taken  from  him,  but  not  so  as  to  take  away  the 
right  of  the  owner  to  the  horse,  &.c.  from  whom  the  same  has 
been  previously  stolen  (e). 

With  respect  to  the  practical  mode  of  obtaining  these  re- 
wards, no  great  difficulty  seems  to  arise.  It  is  the  practice 
after  the  assizes  are  finished,  for  the  clerk  of  assize  to  make 
out  all  certificates  of  convictions  for  felony  required  by  sta- 
tute, and  to  attend  the  judge  with  the  prosecutors,  and  the  se- 
veral claimants  to  settle  the  reward ;  at  the  same  time  he  makes 
out  the  Tyhurn  tickets,  which  are  signed  by  the  judge,  and  enrolled 


(a)  Burn,  J.  Felony,  IV.   and  {d)  Ante,  76G,  and  see  4  Bla. 

see   further   as   to   what   offices  Com.  321.    4  &  5  W.  &  M.  c.8. 

are   exempted,   Kenyon's   Rep.  6  &  7  W.  &  M.    c.  17.     5  Ann. 

329.  c.  31.  s.  4.     29  Geo.  2.  c.  30. 

(6)  2  Burr.   1 182.      3  Smith,  (e)  The  58  Geo.  2.    c.  70,   by 

190.  sec.  3,  does  not  extend  to  this 

(c)   7  East,  174.        3  Smith,  provision. 
182. 
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Other  in   the  office  of  the  clerk  of  assize  (a).     The  acts  of  Parliament 

IMMUNITIES,      ^j^.^j^  ^.^^  ^j^^  pecuniary  rewards,  in  general  direct  the  judges  to 
grant  a  certiticate  to  the  prosecutor  of  the  defendant's  conviction 
by  his  exertions.  And  it  is  expressly  provided  by  38  Geo.  3.  c.  52. 
s.  8,  and  51  Geo.  3.  c.  100,  that  where  the  indictment  is,  by  virtue 
of  that  statute,  tried  in  the  county  adjoining  to  a  city  which   is  a 
county  of  itself,  the  judges  shall  order  the  expences  of  the  prose- 
cution, of  the  witnesses,  and  the  rewards  of  the  parties  indicting, 
in  the  same  way  as  if  the  conviction  had  taken  place  at  the  assizes 
for  the  city  or  town  corporate.    And  by  sec.  5  of  58  Geo.  3.  c  70, 
it  is  enacted  that  the  reward,  &c.  is  to  be  paid  by  the  sheriff,  and  in 
like  manner,  and  upon  the  like  certificate,  and  at  the  same  period 
of  time  as  the  rewards  are  directed  to  be  paid  by  the  4  W.  8tM. 
(3  W.  3.    5  Ann.  and  3,  14,  &  15  Geo.  2,  and  such  certificate  is  to 
be  made  out  by  the  clerk  of  the  assize  or  clerk  of  the  peace,  and 
delivered  to  the  person  entitled  to  the  same,  on  payment  of  5s. 

Of  the  prosecu-         Jn  addition  to  these  indemnities,  there  are  some  cases  in  which 

till*' ^  or)sts 

the   prosecutor's  costs  are  paid   by  the  directions  of  particular 
statutes.     At  common  law,  indeed,  as   it  is  a  general  principle 
that  the  king  neither  pays   nor  receives   costs,  and   as   an   indict- 
ment, though  carried  on  by  an  individual,  is  always  considered 
as  his  suit,  no  costs  are  payable,  whatever  may  be  the  event  of 
the   prosecution  (b).     And,  therefore,  even   in  cases   where    the 
costs   are  afterwards  allowed,  throughout  the  whole  of  the  pro- 
ceedings, the  prosecutor  must  defray  his  own   expences,  and  the 
court  will  not    allow  him  to    proceed  in  formii   pauperis,  unless 
some  special  ground  be  laid  for  the  application  (c).     But  by  the 
25  Geo.  2.  c.    36.  s.    ll.{d)    18  Geo.  3.  c.  19-  s.   7.  and  the 
58  Geo.  3.   c.   78.    this   discouragement    to    the    prosecution  of 
offenders  is  removed.     By   the  latter  act  it  is  enacted,  that  it 
may  be  in  the  power  of  the  court,  before  whom   any  person  has 


(a)  Cro.  C.  C.  9,  10,    7  East,  Vornia  Pauperis.  Hullock,  228, 

175,  where  see  plea  of  this  cer-  note  b.  Ante,  as  to  Form^  Pau- 

tificate  enrolled.  peris. 

(6)  Hullock,  557.  (rf)  Cro.  C.  C.  11. 12.     4Bla. 

(c)  3  Burr.  13013.    Com.  Dig.  Com.  361,  2. 

*  As  to  costs  in  criminal  cases,  in  Koneral,  see  Hullock  on  Costs,  601  to 
607.  Horn,  J.  Felony,  1.  ami  Costs.  Williams,  J.  Felony,  VII.  and  Costs.  Cro. 
C.  C.  11,  12.     As  to  the  costs  upon  iulorniatious,  sec  post. 
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been  prosecuted  or  tried  for  grand  or  petit  larceny  or  any  other  Of  the  prose- 

r  1  1  /•      1  .  11-  tUTOU's  COSTS. 

jelony,  at  the  prayer  of  the  prosecutor,  or  any  person   bound  ni 
recognizance  to  prosecute  or  give  evidence,  or  subpoenaed  to  give 
evidence,  or  who  shall   appear  to  prosecute  or  give  evidence,  or 
who    has   been  active    in  apprehending  the  offender,  to  order  the 
sheriff  or   the   treasurer  of  the  county  in  which  the   offence  was 
committed,  to  pay  his  costs  and  expences,  and  to  make  a  further 
allowance  for  his  loss   of  time  and  trouble.     The  costs,  &c.  are 
to  be  paid  by  the  sheriff,  in   the  manner  above  pointed  out  as  to 
rewards  (a).     The   order  for   this   purpose  is  to  be  made  out  by 
the  clerk  of  assize  or  of  the  peace,  on  the  payment  of  one  shil- 
ling (b).     On    the   sight  of  this  order,  the  money  is  to   be   paid       [    826    ] 
by  the  treasurer  and  allowed   to  him  in  the  statement  of  his  dis- 
bursements.    If  the  treasurer  refuse  to  obey  the  order,  an  attach- 
ment or  indictment  may  be  supported  against  him  ;  but  a   man- 
damus will  not  lie(c).     By  the  18  Geo.  3.  c.  19.  s.  9-  the  justices 
at  quarter  sessions   are  authorized  to  make  and  alter   such   rules 
as  to  the  costs  of  prosecutors  and  witnesses  as  they  may  think  fit, 
and  which  shall  be  strictly  observed  {d) ;  and   the  same   act,  by 
sect.  4,  as  we  have  already  seen,  gives  a  remedy  for  a  constable's 
costs,  &c.  (e)     And    the  38  Geo.  3.  c.  52.  s.  8.   and  51  Geo.  3. 
c.  100.  provide,  that  when  indictments  are  tried  in   the  adjoining 
county  under  that  act,  the  court  shall  make  the   same  orders  re- 
specting the  costs  and  expences,  as  if  the  indictment  had  been 
preferred  within   the  jurisdiction   where  the   offence   was   com- 
mitted. 

In  the  construction  of  these  statutes  it  has  been  holden,  that 
their  provisions  extend  to  charge  inferior  districts,  as  well  as  coun- 
ties, which  raise  their  own  rates,  if  crimes  arise  within  their  limits, 
and  are  punished  by  the  exertions  of  an  individual  {f).  And  it 
has  been  lately  held,  that  the  costs  of  a  prosecutor  in  the  borough 


(a)  Sect.  5.  the  power  of  sessions  to  allow 

\b)  58  Geo.  3.  c.  70.  s.  6.  costs  in  the  prosecution  of  va- 

(c)  1  Chit.  Rep.  650.  4  M.  &  grants,   see  the  5  Geo.  4.  c.  40. 

S.  515.  s.  83. 

(rf)  4  Bla.    Com.   362.     Cro.  (c)  Ante,  5. 

C.  C.  11.  &  12.     Burn,  J,  Fe-  (/)6T.R.237.  [rullock,603. 

lony,  I.    6T.  R.  237.    See  form  Williams,     J.     Evidence,    VI. 

of  Rules,  6  T.  R.  237.     As  to  Burn,  J.  Felony,  I. 
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Of  thb  prose-  court  of  Liverpool,  for  a  felony  committed  withm  that  borough, 

cutor's  costs.  ,  ,         ,  ,         ,  ,  •  1    t       .1        X  C  tK^ 

may  be  ordered  by  the  court  to  be  paid  by  the  treasurer  ot  the 
county  of  Lancaster,  the  borough  of  Liverpool  not  having  ex- 
clusive jurisdiction,  nor  any  treasurer  like  a  county  treasurer,  nor 
any  rate  in  the  nature  of  a  county  rate,  but  contributing  as  a  part 
of  the  county  to  the  county  rate  (a).  But  these  statutes,  it  will 
be  observed,  extend  to  felonies  only ;  and,  therefore,  in  general, 
on  prosecutions  for  misdemeanors,  the  prosecutor  can  obtain  no 
immediate  remedy  for  his  costs  {h). 

The  reason  for  this  distinction  may  probably  be,  that  the  public 
interest  is  more  powerfully  concerned  in  the  detection  of  felonies 
than  of  inferior  offences.  But  surely  there  are  some  kinds  of 
misdemeanors,  as  uttering  base  coin,  obtaining  money  under 
false  pretences,  receiving  stolen  goods,  conspiracy,  and  perjury, 
in  which  the  security  of  the  commonwealth  is  as  deeply  affected 
[  827  3  as  by  many  transgressions  which  are  capital  (c).  In  some  degree, 
to  remedy  this  defect,  we  have  seen,  that  the  court  of  King's 
Bench,  having  the  king's  privy  seal  for  the  purpose,  may  give  the 
prosecutor  a  third  part  of  the  fine ;  or  they  may  intimate  to  the 
defendant  their  intention  to  mitigate  his  punishment  on  his  making 
satisfaction  to  the  prosecutor  for  his  expences  {d) ;  and,  therefore, 
a  security  given  for  the  payment  of  costs  by  the  direction  of  the 
quarter  sessions,  though  expressly  in  mitigation  of  imprisonment, 
was  holden  valid  (e).  And  the  statute  b  W.  8c  M.  c.  11.  s.  3. 
provides,  in  general,  that  if  the  prosecutor  be  the  party  grieved, 
or  a  magistrate  or  officer  indicting  for  some  offence  against  him 
in  his  public  capacity,  and  the  defendant  remove  the  proceedings 
into  the  King's  Bench  by  certiorari,  and  be  there  convicted,  the 
latter  shall  pay  the  taxed  costs,  and  if  he  neglect  to  do  so  ten 
days  after  demand,  an  attachment  will  issue  against  him.  In  the 
construction  of  this  act,  it  has  been  held  that  it  does  not  apply 
to  persons  intended  to  be  aggrieved,  but  only  to  those  who  have 


(«)  4  M.  S:  S.  515.  (c)  4  Bla.  Com.  362,  n. 

(6)  7  'l\R.  377.    4  T.  R.  591.  {d)  Ante,  7,  ^c.    Hawk.  b.  2. 
4  Bla.  Com.  3G2,  n.  See  ante,  5,  c.  25.  s.  3.     Bac.  Abr.  Indict- 
as  to  constable's  costs  of  prose-  uieut,  A.    lluUock,  557,  8,  0. 
culion  under  13  Geo.  3.   c.  10.  (c)  11  East,  4G. 
s.  4. 
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suffered  actual  injury  (fl).     A  prosecutor  for  an  obstruction  to  a  Of  the  prose- 

.  CUTOR'S  COSTS. 

lootway,  which  he  has  used  many  years,  is  regarded  as  a  party 
aggrieved  (b).  And,  in  a  late  case,  several  persons  were  held 
entitled  to  costs  under  this  act  as  prosecutors  of  an  indictment  for 
not  repairing  a  highway,  one  as  constable  of  the  manor  within 
which  the  highway  lay ;  the  others  as  parties  grieved,  they  having 
used  the  way  for  many  years  in  passing  and  re-passing  from  their 
homes  to  the  next  market  town,  and  being  obliged,  by  reason  of 
the  want  of  repair,  to  take  a  circuitous  route  (c).  The  act  ex- 
tends to  the  costs  of  the  prosecution  of  an  offence,  whether  it  be 
a  nonfeasance  or  a  malfeasance  (d).  Though  this  act  uses  the 
term  convicted,  its  provision  will  not  apply,  if,  after  the  de- 
fendant is  found  guilty,  the  judgment  is  arrested;  for  a  conviction 
^y  ju^gnient  was  intended  (e).  Nor  can  the  prosecutor  have  the 
costs  of  a  special  jury  (/).  And  he  is  not  entitled  to  any  allow- 
ance under  this  statute  for  loss  of  time  and  trouble,  unless  his 
name  be  indorsed  on  the  bill  as  a  witness  (g).  The  costs  thus 
given  to  persons  acting  in  public  capacities  can  only  be  claimed 
by  them  when  they  prosecute  for  some  offence  which  actually 
comes  within  their  own  peculiar  cognizance,  and  not  a  public 
grievance,  with  which  they  think  fit  to  interfere (/^).  Nor  can  the  [  828  ] 
prosecutor  have  the  costs  in  addition  to  a  third  of  the  fine,  but 
the  court  will  order  the  latter  to  be  deducted  from  the  amount  of 
the  taxation  (z).  But  if  the  right  to  costs  is  evident,  and  the 
defendant,  after  a  demand  made,  refuses  to  pay  them  for  more 
than  ten  days,  an  attachment  for  his  contempt  will  be  awarded  (k). 
Where  an  indictment  was  removed  by  certiorari,  at  the  instance 
of  the  defendant,  who  was  brought  up  in  the  King's  Bench  to 
receive  sentence,  being  that  he  should  be  imprisoned  in  Morpeth 
Gaol,  it  was  held  that  the  costs  of  conveying  him  there  should  be 
taxed  to  the  prosecutor  (/).     We  have  already  considered  the  rules 


(a)  1  Wils.  139.  (/)  1  Esp.  Rep.  229. 

(6)  7  T.  11.  32.     1  T.  R,  104.  (9)  Ibid.  126,  quaere. 

1  Smith,  168,  9.    Hullock,  Ind.  (h)  2  T.  R.  47.     5  T.  R.  33. 

tit.  Attachment.     As   to  a  sur-  (i)  4  Burr.  2125. 

veyor  of  roads  costs,  see  Ken-  (k)  1  T.   R.    104.     1  Smith, 

yen's  Rep.  378,  9.  168,  9. 

(c)  3  M.  &  S.  465.  (I)  5  M.  &  S.   520.     2  Chit. 

id)  Ibid.  471.  Rep.  159.        S.  C.  sed   quare 

(e)  15  East,  570.  contra. 
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Of  the  prose-  by  which  the  payment  of  costs  is  directed,  when  they  have  been 

CUTOR'S  COSTS.     .  ,    ,  ,    ,  •  •      ^  1  '  C 

increased  by  a  removal  by  certiorari   to   the  cognizance  ot  a  supe- 
rior tribmial  (a). 

There  is  also  a  general  exception  to  the   rule  respecting  costs, 
on    indictments    for    misdemeanors,  in    the  case   of  prosecutions 
against  persons    for    keeping    bawdy-houses,    gaming-houses,    or 
other  disorderly  houses  ;  and   in   prosecutions    for   suffering  high- 
ways to  remain  in  a  state  of  decay.     Thus  the  25th  Geo.  2.  c.  36. 
s.  5.  in  the  first  description   of  prosecutions,  directs  that  the  con- 
stable or  other  officer  shall  be  allowed  all  the  reasonable  expences 
of  the  prosecution,  to   be  ascertained   by  any  two  justices  of  the 
peace,  of  the  district  where  the  offence  was  committed,  and  to 
be  paid  by  the  overseers  of  the  poor  of  the  parish,  and  who,  in 
case  of  conviction,  are   to  pay  each  of  the  two  inhabitants  insti- 
tuting the  prosecution  £\0,  or  forfeit  double  the  sum  themselves. 
The  13  Geo.  3.  c.  78.  s.  64.  enacts,  that  the  court  before  which 
any  cause  of  this  description  shall  be  tried,  shall  have  power  to 
award  (b)  costs  to  the  prosecutor,  to  be  paid  by  the  defendant,   if 
they  regard  the  defence  set  up   as  frivolous,  and  to  be  paid  by  the 
former   to  the  latter,  if  the  indictment   appear   to  be  vexatious. 
If  the  judge  at  nisi  prius  certify  that  the  defence  was  frivolous, 
the  prosecutor  will  have  his  costs,  though    a  rule  nisi  has  been 
granted  to  arrest   the  judgment  (c).     Under   this    act  no   precise 
form   of  words  is  necessary  in  the  judge's  certificate,  nor  is  any 
[     829     ]     actual  award    of  costs   requisite  (d).     The    application    by  either 
party    must  be   made   on   the  trial    at   nisi    prius,  for   the  court 
of  King's   Bench  cannot   afterwards   interpose  (e).     And    where 
an  individual  indicted   for  not    repairing,  when   bound  to  do  so 
ratione  tenurae,  applies  to  the    court   to  submit  to    a   small  fine, 
on  a  certificate    that   the  road    is  put  in   good    repair,  which  is 
refused,  and  afterwards,  on  tlie   trial,  it  appears  that   the  repair 
has    actually   been     effected,    between    the    former  request  and 
the  trial,    the   court  will  refuse   to    set   a   nominal   fine,   unless 


(a)  Ante,  401,  &c.  Certiorari.  (d)  6T.  R.  344.  Hullock,  553. 

(i)  As  to  form  of  order,  see  See  form  of   a  certificate,  post, 

4  M.  &  S.  203.     Post,    vol.  iii.  last  vol. 

675  a.  (e)  5  T.  R.  272.     Hullock  on 

(c)  6  M.  &  S.  130.  Costs,  553. 
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the  costs  of  the  prosecutor  are  paid  subsequent  to  the  former  Of  the  prose- 
application  (a).  If  the  trial  of  an  indictment  for  a  misdemeanor  '''''^"''''  *'**'^'- 
is  postponed  on  the  motion  of  the  defendant,  he  must  pay  the 
costs ;  but  the  prosecutor,  unless  a  witness,  will  not  be  entitled 
to  any  remuneration  for  his  loss  of  time  or  attendance  (6). 
Where  the  defendants  in  an  indictment  for  a  misdemeanor  sub- 
mitted to  a  verdict  of  guilty,  upon  an  understanding  that  they 
were  not  to  be  brought  up  for  judgment ;  it  was  held  that  the 
prosecutor  was  not  entitled  to  costs,  no  agreement  having  been 
expressly  made  respecting  them  (c). 

Where  any  costs  have  been  incurred,  the  bail  of  the  defendant, 
on  a  removal  of  the  proceedings,  will  be  liable  to  pay  them, 
though  the  principal  has  been  acquitted  and  is  in  custody  on  an 
attachment  for  neglecting  to  defray  them  {d).  If  the  master  on  * 
his  taxation  allow  costs  to  the  prosecutor  to  which  it  is  appre- 
hended he  is  not  entitled,  the  defendant  may  move  the  court  for 
a  rule  to  discharge  the  recognizance,  and  to  set  aside  the  master's 
taxation  of  costs  (e). 

Justices  of  the  peace  cannot  order  the  costs  of  a  prosecution 
to  be  paid  out  of  the  county  rates,  on  the  ground  that  it  was  in- 
stituted at  their  desire,  because  none  of  the  acts  authorizing  them 
to  be  collected  sanction  such  a  proceeding  (/).  But  by  32  Geo.  3. 
c.  57.  s.  11,  one  moiety  of  the  expences  of  prosecuting  a  master 
for  ill-treating  his  parish  apprentice,  may  be  paid  out  of  the  county 
rates. 

As  the  crown  does  not  pay,  any  more  than  receive,  costs,  it  fol-  Costs  of  the 
lows  that  the  defendant,  though  acquitted,  must,  in  general,  bear  **^^^"'^^"^- 
all  his  own  expences.     This  seems  to  be  another  defect  in  the 
statutes  which  relate  to  this  subject;  for  it  appears  hard  that  an 
individual  should  be  punished  for  the  manifestation  of  his  inno- 
cence.    Besides  this  liability,  a  defendant  committed  by  a  magis- 


(«)  1  Bla.  Rep.  602.  (e)  15  East,  570.     See   form 

(b)  1  Esp.  Rep.  125,  6.  of  rule,  15  East,  r>10. 

(c)  2  B.  &  C.  598.  (/)  7  T.  R.  377. 
(rf)  :3  Burr.  14G1. 
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Defendant's  trate  to  the  county  gaol  to  take  his  trial  for  any  felony,  or  inferior 
offence,  is,  by  3  Jac.  1.  c.  10.  s.  1,  to  bear  the  reasonable  charges 
of  his  own  conveyance ;  and  if  he  refuse  to  pay  them,  they  are 
to  be  levied  by  warrant  of  distress  upon  his  personal  estate.  If, 
however,  he  has  no  property  from  which  satisfaction  may  be  ob- 
tained, the  statute  proceeds  to  direct  that  the  expence  shall  be 
borne  by  the  inhabitants  of  the  district  where  he  was  taken,  by  a 
rate  to  be  made  by  the  parish  officers  (a).  The  latter  part  of  this 
provision  was,  however,  found  to  discourage  the  apprehension  of 
offenders,  as  no  parish  was  anxious  to  burthen  itself  with  the 
charges  of  his  conveyance  ;  and,  therefore,  the  sum  is  to  be  fixed 
by  a  justice  of  the  peace,  and  paid  by  the  treasurer  of  the 
county  to  the  constable,  on  the  warrant  of  the  magistrate  (6). 
Where  a  wife  is  indicted  for  keeping  a  disorderly  house,  though 
separated  from  her  husband  by  his  violence,  he  will  be  liable  to 
the  attorney  employed  by  her  to  pay  the  costs  of  her  defence, 
if  he  knew  both  of  the  evil  and  the  prosecution,  and  did  not  inter- 
fere to  prevent  the  former,  or  to  protest  against  defraying  the  ex- 
pence  of  the  latter  (c).  But  where  a  delay  is  occasioned  by  the 
prosecutor's  default,  he  must  pay  the  extra  costs  to  the  defendant. 
Thus  when  an  indictment  for  a  misdemeanor  has  been  removed 
into  the  King's  Bench  by  certiorari,  if  the  prosecutor  give  notice 
of  trial,  and  afterwards  withdraw  the  record,  without  counter- 
manding his  notice  in  time,  he  must  pay  the  costs  which  he  has 
been  the  means  of  augmenting  {d).  In  favor  of  prisoners  also 
who  are   acquitted  on  an  indictment  for  any  crime,  it  is  enacted 

[  831  ]  by  the  14  Geo.  3.  c.  20,  that  when  they  are  found  not  guilty,  or 
the  grand  jury  throw  out  the  bill,  or  they  are  entitled  to  their 
discharge  for  want  of  prosecution,  they  shall  be  immediately  set  at 
liberty  without  paying  fees  to  any  officer ;  and,  that  such  fees  as 
have  been  usually  paid  in  respect  of  such  discharge,  not  exceeding 
thirteen  shillings  and  four  pence  for  each  prisoner,  shall,  on  certifi- 
cate of  a  judge  or  justice  before  whom  such  prisoner  has  been 
discharged,  be  paid  out  of  the   general  county  rate  (e).     And  the 


(a)  Sect.  2.     Ante,  116,17.  {d)  8  East,  269.    Rep.  temp. 

{h)  27  Geo.  2.  c.  3.  s.  1.  See  Hardw.  159.     Tidd's  Prac.  8tb 

form  of  warrant,  post,  last  vol.  edit.  819. 

(c)  3  Campb.  326.  {e)  Burn,  J.  Felony,  1. 
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OF  THE  Defendant's  costs.  '  S3l 

provisions  of  the  highway  act,  extend,  as  we  have  seen,  to  the  Defendant's 
case  of  defendants  as  well  as  prosecutors  ;  and  when  the  former 
must  pay  all  the  costs  when  the  court  certify  that  the  defence  was 
frivolous,  so  the  latter  must  do  so  when  the  prosecution  was 
vexatious  (a).  But  if  the  defendant  be  acquitted  for  want  of  pro- 
secution at  nisi  prius,  the  court  of  King's  Bench  have  no  power 
to  award  him  costs  under  this  provision,  but  the  application  must 
be  made  to  the  court,  before  whom  the  trial  should  have  pro- 
ceeded (6).  By  the  55  Geo.  3.  c,  50,  however,  all  defendants 
acquitted  by  a  jury,  or  otherwise  fully  discharged,  are  exempted 
from  the  payment  of  every  description  of  fee,  and  it  is  made  a 
misdemeanor  in  the  officer  to  receive  it  {c). 

Besides  these  rules  which  affect  each  party  respectively  there  is 
a  recent  provision  which  applies  to  both  of  them.  The  18  Geo. .". 
c.  19.  enablesjusiices  of  the  peace,  on  any  complaint  before  them, 
on  which  a  warrant  or  a  summons  shall  issue,  to  award  such  costs 
to  be  paid  by  either  of  the  parties,  as  he  in  his  discretion  shall 
think  proper  (d).  If  the  party  ordered  to  pay  a  specific  sum  by 
such  an  order,  neglect  so  to  do,  the  magistrate  is  further  em- 
powered hy  warrant  (e)  under  his  hand  and  seal  to  levy  the  amount 
by  distress  upon  the  goods  and  chattels  of  the  party  neglecting  the 
paynjent ;  and  if  none  can  be  found,  to  commit  him  for  any  time 
not  less  than  ten  days,  nor  more  than  a  month,  to  the  house  of 
correction  for  the  county  (y).  It  would  be,  perhaps,  desiral)le 
to  give  the  judges  a  similar  power,  in  case  of  high  offences. 


(a)  Ante,    828.     13    Geo.    3.  raised  for   the  repair  of  bridges 

c.  78.   s.  G4  ;    and  see  55  Geo.  3.  in  a  particular  district  in   lieu  of 

c.  56.  all    his    fees,     for   indictments, 

(A)    5  T.  R.    272.     Hullock,  presentments,    <!v-c.   for   bridges 

653.  within    it,    although    such    per 

(c)  See  post,  vol.  iii.  575  a.  centage  was   claimed  as   an  an- 

(d)  See  form  of  order,  Wil-  cient  fee,  and  had  been  paid 
Hams,  J.  Costs.  Burn,  J.  Costs.  without  dispute  for  a  long  pe- 
Post,  last  vol.    As  to  the  power  riod  of  time,  1  B.  I'v  A.  312. 

of  the  sessions  to  allow  costs  in  (e)  See  form.   Burn,  J.  Costs, 

the  prosecutions  of  vagrants,  see  Williams,  J.  Costs.     Post,   last 

the  5  Geo.  4.  c.  40.  s.  83.     The  vol.  Constables  return,  id.ib. 

sessions  are   not  authorized  to  (f)  See  form  of  Commitment, 

order  the  payment  by  the  bridge  Burn,    J.  Costs.     Williams,   J. 

master  to  the  clerk  of  the  peace  Costs.     Post,  last  vol. 
of  a  per  centage  on  all  money 

Vol.  I.                                  3  F 


832  CHAPTER  XXI. 

Of  fees.  The  fees  of  officers  in   the  various  stages  of  a   criminal  pro- 

seculion  are  regulated  for  the  most  part  by  ancient  usage.  Tables 
of  them,  as  they  stood  before  the  55  Geo.  S.  c.  50,  will  be 
found  in  the  books  of  practice  (a).  At  common  law,  it  is  said 
that  no  reward  could  be  taken  by  any  officer  concerned  in  the  ad- 
ministration of  justice  {b).  And  this  was  further  established  by  the 
statute  of  Westminster  the  First,  c.  26,  which  forbids  any  she- 
riff, or  other  crown  officer,  to  take  a  reward  for  any  of  his  official 
duties,  except  from  his  majesty.  Some  fees  have,  however,  been 
allowed  from  very  early  periods.  Thus  the  fee  of  twenty  pence, 
commonly  called  the  bar  fee,  paid  to  the  sheriff  by  every  prisoner 
on  his  acquittal  (c),  and  that  of  one  penny  to  the  coroner  of  every 
visne  when  lie  came  before  the  justices  in  eyre,  were  always 
allowed  until  the  late  statute,  because  they  were  not  claimed  as 
rewards  for  any  duty,  but  as  perquisites  affixed  to  the  office  {d). 
And  courts  of  justice  have,  from  time  to  time,  permitted  their 
ministers  to  take  such  fees  as  they  have  thought  reasonable  for 
their  labour  and  attendance,  and  of  these  they  could  not  be 
deprived  but  by  an  express  legislative  provision  (e).  Fees  have 
likewise  been  frequently  given  by  act  of  parliament,  and  those 
who  are  thus  entitled  to  claim  them  may  support  actions  to  recover 
the  amount  {j).  And  where  a  statute  recognizes  a  fee  as  lawful, 
without  specifying  any  thing  respecting  its  amount,  the  usage  of 
the  county  may  be  given  in  evidence,  and  will  be  established  as 
the  criterion  intended  (g).  Thus  the  statute  19  Geo.  3.  c.  64, 
which  we  have  seen  substitutes  hard  labour  and  confinement  in 
many  cases  in  the  room  of  transportation  (A),  provides,  that  the 
clerk  of  the  court  shall  receive  the  same  gratuity,  on  the  sentence 
of  an  offender,  to  any  of  the  penalties  there  enumerated,  as  if  he 
had  been  condemned  to  transportation,  except  in  case  of  petit 
larceny  ;  and,  therefore,  on  the  Norfolk  circuit,  as  the  fee  in  the 


(a)  See  the  List  of  Fees,  Cro.  {d)  2  Inst.  210.      Bac.  Abr. 

C.  C.  490  to  573.      Williams,  J.  Fees,  A. 

Clerk   of    the    Peace.      As   to  (c)  Co.  Lit.  368.    Pre.  in  Ch. 

fees  on  imprisonnient,  see  ante,  651. 

803.  (f)  2  Inst.  210.    2  Hen.  Bla. 

(6)  Co.  Lit.  3G8.     2  Inst.  176.  220.     Bac.  Abr.  Fees,  A. 

Bac.  Abr.  Fees,  A.  (g)  2  Hen.   Bla.   220.      Bac. 

(c)  Now  abolished,  ante,  831.  Abr.  Fees,  A. 

14  Geo.  3.  c.  20.  (Jt)  Ante,  794,  5. 
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latter  case   had  long  been  fixed  at  a  guinea,  that  sum  was  re-        Of  FEfs. 
covered  by  the  clerk  against  the  treasurer  for  the  county  (a).     But 
an  officer  can  have  no  lien  on  the  records  of  the  court  for  his 
fees,  after  default   has  been   made   in   the  payment  (^>).     And  if 
on  the   conviction  of   a  defendant  in   the   King's  Bench,  he  re- 
ceive  sentence  to  be  set  on  the  pillory  in  a  foreign  county,  the 
tipstaff  cannot  demand  of  the  prosecutor  any  fees  on  the  occa- 
sion,   or  even  the  necessary  expences  of  the  removal  (c).      P'or 
though  the  practice  has  been  to  allow  such  expenditure  in  Mid- 
dlesex, there  is  no  established  precedent  for  it,  which  is  necessary 
to  render  such  a  demand  legal  (c?).     It  seems  that  the  sheriff  is 
allowed  poundage  out  of  a  fine  imposed   by  the  Court  of  King's 
Bench  after  conviction  of  battery,  for  such  allowance  would  other- 
M-ise  be   made    in    the   Exchequer  (e).      But  he    can    retain    no 
poundage  upon  a  sum  due  on    an  attachment,  and  it  seems  doubt- 
ful whether  he  can  support  an  action   to  obtain  it  (/).     It  has 
also  been  recently  holden,  that  where  costs  have  been  allowed  to      [     834.     ] 
a  prosecutor  of  an  indictment  for  felony,  to  be  paid  by  the  trea- 
surer, he  cannot  insist  on  any  deduction,  but  will  be  liable  to  an 
attachment  if  he  take  it  of  his  own  accord. 

The  fees  of  officers  in  criminal  prosecutions,  have  been  mate- 
rially altered  by  the  55  Geo.  3.  c.  50.  (g).  All  prison  fees, 
except  in  the  King's  Bench,  the  Fleet,  the  Palace  Court,  and  the 
Marshalsea  prisons,  are  entirely  abolished  (h).  All  fees  paid  to 
the  clerks  of  assize,  of  the  court,  of  the  peace,  or  their  depu- 
ties— as  well  as  on  the  acquittal  or  other  discharge  of  a  prisoner 

are  done  away,  and  the  officers  are  forbidden  to  receive  them  {i). 
Any  transgression  of  these  regulations  by  parties  demanding  fees, 
are  misdemeanors,  punishable  with  imprisonment  and  fine  (k). 
But  provision  is  made  to  indemnify  the  officers  by  payments  out 
of  the  county  rate,  proportioned  to  the  amount  they  have  been 
accustomed  to  receive  (/).     Even  before    this  regulation,    if  the 


(a)  2  Hen.  Bla.  220.  (/)  2  East,  411,  12. 

(b)  1  Leach,  201.  (^)  55  Geo.  3.  c.  50. 

(c)  Cowp.  726.  (h)  Sec.  1.  14. 

(d)  Cowp.  727.  (i)  Id.  sec.  4,  5,  G.  1.3. 

(e)  Sir  T.  Jones,  185.  Skin.  12.  (k)  Sec.  9.  1 3. 

Bac.  Abr.  Fees,  B.    Imp.  Off.          (/)  Sec.  2,  3,  6,  7,  12. 
Sheriff,  505. 
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for  a  malicious 
prosecution. 
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keeper  of  any  gaol  transgressed  the  regulations  laid  down  for  hniT, 
and  took  more  than  he  was  entitled  to  receive  from  a  prisoner,  an 
action  was  sustainable  by  the  party  aggrieved  to  recover  it  back, 
tliough  it  had  been  accounted  for  to  the  magistrate  {a).  By  the 
56  Geo.  o.  c.  116.  judges  of  assize  may  grant  a  certificate  to 
certain  ofticers  to  receive  compensation  for  abolished  fees,  to  be 
paid  in  the  same  manner  as  is  provided  by  the  55  Geo.  3.  c.  Ho. 
and  the  same  act  of  54  Geo.  3.  points  out  how  allowances  to  the 
gaoler  of  Dovor  Casile  Prison,  &c.  are  to  be  paid. 

The  regulation  in  the  statute  2  Geo.  2.  c.  23.  respecting  an  At- 
torney's Bill,  by  which  he  is  compelled  to  deliver  it  duly  signed, 
a  month  before  he  brings  an  action,  extends  to  business  done  m 
conducting  a  prosecution  at  the  Quarter  Sessions,  and  is  not 
confined  to  courts  of  superior  jurisdiction  {b).  And  the  bill  in 
such  case  will  be  referred  by  the  King's  Bench  to  the  master  for 
taxation  (c). 

Althoug!»   the  law  naturally  inclines  to  favor  those  who  exert 
themselves  to  give  effect  to  its  criminal  provisions,  it  will  not  allow 
its  forms   to  be  made  the  engine  of  oppressing  the  innocent  with- 
out giving  them  an   opporlimity  of  redress.     And,    therefore,  to 
restrain   the   savage   spirit  with  which  appeals  were  anciently  pro- 
secuted, the   13  Edw.  1.  c.  12.  directed,  that  if  the  appellee  were 
acquitted,  the   appellor   should  suffer  a  year's  imprisomnent  and 
pay  a  fine  to  the  king,  besides  the  satisfaction  to  the  party  whose 
life  he    by  the   prosecutioti  attempted   to  destroy  ;  and  if  the  ap- 
pellor were   incapable  of  paying   it,  his  abettors  should  be  liable 
to  do   it   for   him,  and   to   suffer  imprisonment  in  their  own  per- 
sons (cZ).     These  severe   penalties,    and  the   restitution  of  goods 
being  given  on  an  indictment,  soon  rendered  this  proceeding  rather 
a  matter  of  curiosity  than   of  practice  (e).     The  ancient  remedy 
for  the  malicious  prosecution  of  an  indictment  was  either  a  writ  of 
conspiracy  or  an  action  on  the  case  in  the  nature  of  a  conspiracy, 


(a)  3  Esp.  Kep.  233.    1  Taunt.  (c)  4  T.  R.  49G.  ace.  id.  124. 

359.  eont. 

(A)  1  Fsp.  T?ep.  137.     ftT.  R.  (d)  4  Bla.  Com.  316. 

604.     Tidd's  Prac.  8tU  edit.  20,  (e)  Id.  ibid. 
329,  &c. 
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or  an  indictment,  when  several  parties  united  in  the  evil  de'sign  (a).     Or  reuress 

.  Ill  I  •  J^OR     MAIIClOLi 

And,  at  tlie  present  day,  the  latter  proceeding  is  sometimes  re-    prosecution*, 
sorted  to,  where  the  circumstances  are  of  a  very  dark  coloring  (b). 
But  an  action  on  the  case  for  a  malicious  prosecution  is  now  the 
more  usual,    as   it   is  the   easier  and   more   effectual   remedy  (c). 
Over  the   old  writ  of  conspiracy  it  has  great  advantages  ;  for  the 
latter  could   only  be   brought  where   the  life  of  the  plaintiff  had 
been   in  danger  (^/) ;  and  where  he  had  been  "  lawfully  acquitted," 
which  intended  such  a  discharge   as  would   be  a  good  bar  to  any 
subsequent  proceeding  (e) ;  but  the  modern  remedy  by  action  on  the 
case  lies,   wherever   there  has  been  a  malicious  prosecution  of  any       [     836     "1 
criminal  charge  without  probable  cause,  and  which  has  occasioned 
any  damage   to   the  person,  character,    or  property   of  the    plain- 
tiff (y").     So  it  lies  where  the  indictment  has  been  thrown  out  by 
llie  grand  jury  (g),  where   it  has  been  preferred  before  an  im()ro- 
per  tribunal  (A),  and  where  the  discharge  has  arisen  from  a  defect 
in   the  proceedings  (/).    Besides  the  writ  of  conspiracy  could  only 
be   granted  where  more   than   one  was   accused  of  conspiring  (/r); 
and   all  the  old  cases  of  malicious  prosecution  called  writs  of  con- 
spiracy (/),  are   no  more  than  mere  actions  on  the  case  which  were 
always  valid  against   one  alone  {m).     In  the  action  for  a  malicious 
prosecution,  the  damage  sustained  by  the  plaintiff  is  the  ground  of 
the   proceeding,   and    not  any  secret  motives  by  which  the  guilt  of 
the   defendant   may  be   increased  (n) ;    and,   therefore,   though    the 
words  "  per  conspiratiouem   per  eos  perhabitam"    be  inlritduced, 
they  will   be   mere  surplusage  and  can  in  no  way  affect  the  right  of 
the    party  injured   to  recover  (o).     Thus,  where    these  words    are 


(a)  1  Saund.  230,  n.  4.     Cro.  edit. 

Car. -239.    Cro.  Eliz.  701.  2  Sel.  (g)    2  Rol.    Rep.    188.     Cro. 

N.  P.  1().>3.  Jac.  490. 

(b)  2  Burr.  993.     1  B!a.  Rep.  {h)  1  Rol.  Abr.  112. 

3«J8.     4Went\v.  9G.       Staundf.  (^•)  4  T.  R.  247.     2  Sel.  N.  P. 

P.  C.  b.  2.  c.  23.  1055. 

(c)  2  Sel.  JS.  P.  1054.  (k)  Fitz.  N.  B.  IIG.    I  Saund. 

(d)  1  Saund.  230,  n.  4.    Fitz.  230,  n.  a.     Carth.  417. 
N.B.I  16.     1  Ld.  Raym.  379.  (/)  See   Cro.  Car.  239.     Cro. 

(e)  Bro.  Abr.  Conspiracy,  23.  Eliz.  701. 

Gilb.  Cas.  L.  &  E.  199.       2  Sel,  (?h)  Fitz.  JN.  B.  11(5.     Carth. 

N.  P.  1054.  417.     1  Saund.  230  a. 

(/)  10  JVIod.  148.214.  12  Mod.  (/i)  Carth.  41«.     Bui.  N.  P. 

208.     Gilb.    Cas.    L.  &  E.  185.  14. 

202.     See  precedent  and  notes,  (o)  1  Saund.  230,  n.  a. 
i  Chitty  on  I'leading,  612,    4lU 
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Or  HEDREss      inserted,  in  a  declaration   against  two  persons,  and  one  of  them 
rosbcut^on's!   only  appears,  proceedings  may  be  carried  on  against  one  alone  (a). 

So  if  all  the  defendants  are  acquitted  but  one,  he  may  be  found 

guilty  and  judgment  given  against  him  (6). 

It  seems  to  have  been  formerly  thought  that  no  action  could  be 
maintained  where  the  acquittal  arose  from  some  technical  objec- 
tion, and  no  guilt  was  imputed  by  the  indictment  nor  any  imprison- 
ment endured;  but  it  is  now  settled  that,  in  such  a  case,  the  mere 
[  837  ]  f'^ct  of  the  plaintiff's  having  been  put  to  expence  by  the  proceed- 
ings is  a  sufficient  ground  to  entitle  him  to  redress  (c).  And  an 
action  lies  for  the  malicious  prosecution  of  a  bad  indictment  for 
perjury  {d).  So  an  action  lies  for  maliciously  obtaining  or  executing 
a  search  warrant  for  smuggled  goods,  though  none  such  are 
found  (e).  And  a  man  may  recover  in  an  action  for  a  malicious 
prosecution  of  his  wife,  of  which  he  has  paid  the  expences  (f). 

But  though  actions  for  malicious  prosecution  are  thus  allowed, 
they  are  by  no  means  encouraged  by  the  courts  (g).  In  order  to 
support  them,  there  must  have  been  want  of  probable  cause  for 
the  prosecution — malice  express  or  implied — and  an  injury  sus- 
tained by  the  plaintiff  either  in  his  person  by  imprisonment,  his 
reputation  by  scandal,  or  his  property  by  expence  (A). 

There  must  have  been  no  probable  ground  of  prosecution  (?*). 
It  is  not  necessary  that  there  should  have  been  any  legal  grounds 


(a)  Bro.  Ah.  Conspiracy,  38.  (A)  2  Sel.  N.  P.  1056.  7. 

1  Ld.  liaym.  397.  (i)   3  Dew's   Rep.    160.    180, 
(6)    2  Inst.   562.      Cro.   Car.  181,  2.  187.     It  is  a  mixed  pro- 

239.    Sir  Wuj.  Jones,  94.   1  Rol.  position  of  law  and  fact  whether 

Abr.    Ill,    12.      2  Show.   50.  there  was  probable  cause,  and 

C  Mod.  169.    1  Saund.  230,  n.  a.  "whether  the    circumstances    al- 

(c)  1  Ld.  Rayni.  374.  Carth.  leged  to  shew  it  probable,  are 
416.  2  Stra.  691.  1  Salk.  13.  true,  and  existed  as  matter  of 
4T.  R.  247.  Gilb.  Cas.  L.  &  E,  fact:  but  whether  or  not,  sup- 
185.     10  3Iod.  148.  214.  posing   them  to    be   true,    they 

(d)  5B.  &  A.  634.  1  Dow.  &  amount  to  a  probable  cause  is  a 
Ry.  266.  question    of   law.    1  T.  R.   520. 

(c)  IT.  R.  535,  n.     1  Dow,  &  634.     Bui.  N.  P.  14.     4  Burr. 

Ry.  97.     2  Chit.  Rep.  304.  1974.     2  B.  &  C.  693.    4  Dow. 

(/)  Rep.  Temp.  Hardw.  54.  &  Ry.  107.       J  Carr.  Rep.  138. 

2  Stra  977.  204.     1  Gow.  C.  N.  P.  20. 
(g)  1  Salk.  15. 
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for  the  accusation  ;  for  it  will  suffice  to  excuse  the  prosecutor  if  it     Of  rpdrfss 

MALICIOU 
JECUTIONS. 
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appear,    from   the   circumsiances   of    the  case,    that  he  was   not    ,.rosi 


actuated  by  improper  motives,  but  by  a  sincere  belief  that  the 
party  accused  was  guilty,  and  an  anxiety  to  bring  him  to  jus- 
tice (a).  But  it  is  no  answer  to  this  action  that  the  defendant  was 
encouraged  in  what  he  did  by  the  opinion  of  counsel,  if  the 
statement  of  facts  was  incorrect  or  the  opinion  ill-founded  (6). 
A  great  restraint  on  this  kind  of  action  is,  that  it  cannot  be  sup- 
ported in  evidence  on  the  trial,  witiiout  producing  the  record  or  a 
copy  of  the  record  of  acquittal  (c).  And  in  case  of  felons/  this 
can  only  be  obtained  by  special  order^  upon  motion  made  in  open 
court,  which  will  not  be  granted  if  there  was  the  least  foundation 
for  preferring  the  indictment ;  for  it  would  be  a  great  discourage- 
ment to  public  justice,  if  prosecutors  were  liable  to  be  sued 
whenever  the  defendant  was  acquitted  (d).  If  however,  the  of- 
ficer give  the  copy  without  such  authority,  it  will  be  available  in 
evidence,  though  the  officer  will  be  punishable  for  his  contempt  {e). 
But  this  rule  does  not  apply  to  indictments  for  misdemeanors, 
which  it  is  thought  probably  not  so  important  to  encourage  ;  for 
the  defendant,  when  set  at  liberty,  is  entitled,  as  a  matter  of  [  838  ] 
course,  to  a  copy  of  the  record  (/*).  And  the  order  need  not,  at 
any  time,  be  produced  in  order  to  introduce  the  record  as  evidence  ; 
and,  therefore,  where  two  persons  were  jointly  indicted  for  felony, 
and  a  copy  of  the  record  was  granted  to  one  of  thenv  only,  which 
was  produced  on  a  trial  for  malicious  prosecution  at  the  suit  of  the 
other,  the  plaintiff  obtained  a  verdict  which  the  court  refused  to 
set  aside  (g).  When  it  becomes  necessary,  in  order  to  support  the 
action,  that  the  plaintiff  should  be  put  in  possession  of  the  exa- 
minations before  the  justices,  and  also  of  the  warrant  on  which 
he  was  apprehended,  he  may  apply  to   the   court  on  affidavit  of 


(a)  Cro.  Jac.  193.     In  an  ac-  {h)  5  Taunt.  277.     2  B.  <^  C. 

tion  against  a   magistrate  for  a  693.  4  Dow.  Sc  Ry.  107.   1  Carr. 

malicious  conviction,   it    is    not  Rep.  204. 

suflicient  to  shew  that  the  plain-  (c)    14  East,    302.      4  Burr. 

tiff  was  innocent  of  the  offence  1971.    3  Bla.  Com.  126. 

of  which  he  was  convicted,  but  (d)  Kel.  Pref.  iii.  1  Ld.  Raym, 

he   must   also   shew,   from  what  253.    Carth.  421. 

passed    before    the    magistrate,  {e)  14  East,  302. 

that  there   was  a  want   of  pro-  \  f)  1  Bla.  Rep.  385, 

bable    cause.       1    Mar$h.    220.  {g)  2  Stra.  1122. 
5  Taunt.  580.   S.  C. 
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Of  REnnEss      demand  and  refusal,  and  obtain  a  rule  calling  on  the  magistrate  and 
the  constable  respectively  to  show  cause  why  they  should  not  be 
inspected  and  copies  taken,  and  the  originals  produced  on  the  trial. 
On   this,  a   rule  will  be   made  ordering  the  inspection,  and  com- 
manding the  respective  parties  to  produce  the  originals  in  evidence 
on  the  trial  (a).     In  a  late  case  in  an  action  for  a  malicious  prose- 
cution for   an  assault  before  a  magistrate,  the  magistrate  proved 
that   the  depositions   taken   before  him  were  reduced  into  writing, 
and  that  he  delivered  them  at  the  court  of  Quarter  Sessions  to  the 
clerk  of  the   peace   or   his  deputy  ;  the  clerk  of  the  peace  stated 
that  a  bill  of  indictment  for  the  assault  was  preferred,  and  that  the 
grand  jury  returned  ignoramus,  and  that  it  was  usual  in  such  case 
to  throw  away  or  destroy  the  depositions,  and  that  he  had  searched 
among  his  papers  and  could  not  find  them  :  it  was  held,  that  parol 
evidence  of  their  contents  was  admissible,  and  it  was  not  necessary 
to  call  the  deputy  clerk  of  the  peace  to  shew  that  the  original  de- 
positions were  not  in   his  possession,  inasmuch  as  it  was  his  duty 
if  he  had   received  them,  to  have  delivered  them  to  his  principal, 
and  not  being  in  his  custody,  it  was  to  be  presumed  they  were  lost 
or  destroyed  {b).     Besides   this  necessity  of  obtaining  a  copy  of 
the   record   of  the   acquittal,  it  has   been  liolden,  that  if  sufficient 
evidence  were  produced  on  the  trial,  on  the  behalf  of  the  crown, 
to   make   the  jury  hesitate  and   consult  together  for  a  time  what 
verdict  they  should  deliver,  no  action  can  be  supported  (c).     And 
the  defendant  will  be  at  liberty,    after  proving  circumstances  of 
suspicion  against   the  plaintiff,  to  adduce  evidence  of  his  general 
bad    character,  in   order  to    show  that   there  was    probable  cause 
for  suspecting   him  to  be  guilty  (d).     -And  it  is  said  that  no  action 
can  be   maintained  for  the  malicious  prosecution  of  a  crin)inal  in- 
formation ;    because  the  proceeding  is  never  allowed  without  a 
previous   application  to  the  court  founded  upon  affidavits,  and  an 
opportunity  afforded  to  the  party  accused  to   show  cause   against 


(a)  l?arnrs,    4GB,  1).     1  Stra.  arrested  on  a  charge  of  larceny, 

lt!<>,  7.  Tidd's  Prac.  Oo'i,  8th  cd.  the   defendant  cannot  give   evi- 

(6)  2  H.  &  C.  494.     3  Dow.  <i;  deuce  to  shew  that  the  plaiutifl's 

J{y.  (JG9.  character    was   sui«picious,    and 

(c)  3  £sp.  Rop.  7,  8.  that  his  house  had  been  search- 

((/)    2  Esp.   Kep.  720.     Phil,  ed  on  previous  occasions.  2  Stark. 

Ev.  72.     In  an  action  for  niali-  C'.JST.  P.  69;   and  see  C'ro.  Jac, 

ciousJy  procuring  plaintiff  to  be  193.     3  Dow.  &  Ry.  16U. 
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it ;    and,   therefore,  after  it  has  been  allowed,    it  must  be    pre-      Of  redress 
sumed  that  there  was  prima  facie   grc 
there  manifestly  was  for  allowing  it  {a). 
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sumed  that  there  was  prnna  racie   ground   tor   prosecutmg  it,  as    prosecutions. 


Besides  the  want  of  probable  cause,  malice  must  also  be  shown, 
either  express  or  apparent  from  the  proceedings.     And,  therefore, 
in  an  action  for  a  malicious  prosecution  it  will  not  be  sufficient  to 
show,  in   addition   to   the  record   of  acquittal,  that  after  the  in- 
dictment was  ready  for  trial,  the  prosecutor  was  called  and  did  not 
appear,  on   which  an   immediate   acquittal  was  directed,  without 
proof  of  express  malice,  or  at  least  of  circumstances  showing  an 
entire  want  of   all    probable    cause    on    which    the    proceedings 
rested  (i).     And  it  is  said,   that  wherever   the  grand  jury  find  the 
bill   of  indictment,  express   malice   nmst  be  shown  on    the  part 
of  the  individual  indicting  ;  though  it  will  be  otherwise  if  the  facts 
necessarily  lie  within  the  knowledge  of  the  original  prosecutor, 
for  then  he  must  prove  that  he  had  reasonable  grounds  of  suspicion, 
or  the  plaintiff  will  be  entitled  to  recover (c).     There  seems  also 
to  be  a  material    distinction    between  malicious  prosecutions  and 
malicious  convictions;  in  the  former,  if  it  be  shown   that   there 
was   no    pr(-bable  cause  whatever,  malice  must  be   inferred,  be- 
cause the  prosecutor  has  sworn  to  the   truth  of  a  charge  mani- 
festly unfounded.     But   in   actions   for   malicious  convictions  on 
penal  statutes,  the  question    of  probable   cause  does  not  depend 
on  the  actual  guilt  or  innocence  of  the  party,  but  of  the  testimony 
given  before   the  niagisirate  ;  and,  therefore,  to  support  the  latter 
action,  the  depositions  must  be  given  in  evidence  (c?).     And  even 
where  the  indictntent  has  been  thrown  out  by  the  grand  jury,  if  it 
were  only  for   a   trifling    misdemeanor,  some  evidence,  however 
small,  must  be  offered  of  a  malevolent  design  (e).     It   has  also 
been  laid  down,  that  where  a  defendant  has  been  acquitted  on  the      [     840     ] 
trial,  he  need  not,  in  the  first  instance,  show  express  n)alice  in  the 
party  by  whom  he  was  indicted,  in  order  to  support  an  action  for 
a  malicious  prosecution  ;  but  where  the  indictment  is  quashed  for 


(fl)  2Woodes.    5G4;  and   see  (c)   1  Ld.    Raym.    301.     Bui. 

further    as    to    the    evidence  in  N.  P.  14.       9  East,   3G2,  u.   b. 

actions    for   malicious   prosccu-  2  iSelw.  N.  P.  1050,  n.  1. 

tious,  Stark,  on  Evid.  Malicious  (d)  1  Marsii.  220. 

prosecutions.  (e)  1    Marsli.    12.      5  Taunt. 

(6)  9  East,   361.  1B7.     Sed  vide  4  B.  &  C.  21. 
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Of  redress  informality,  an  express  malice  must,  in  the  first  instance,  be 
shown  by  the  plaintifF(a),  In  general,  both  malice  and  the  want 
of  probable  cause,  either  express  or  implied,  must  appear,  to 
entitle  the  plaintiff  to  recover  (6).  It  is  certain  that  malice  will 
not  sufHce  if  there  were  any  apparent  cause  for  the  proceedings  (c). 
And  though  malignity  may,  in  some  case,  be  fairly  inferred  from 
the  want  of  grounds  to  support  the  proceedings,  the  latter  can 
never  be  collected  from  the  most  positive  proof  of  the  former  (d). 
So  that,  in  every  case,  the  plaintiff  must  give  evidence,  however 
slight,  that  no  grounds  existed  for  the  proceedings,  before  the 
defendant  can  be  called  upon  to  answer  (e).  The  question  v\hether 
he  has  succeeded  in  doing  this,  is  partly  of  law  and  partly  of 
fact;  whether  the  circumstances  alleged  on  either  side  are  true  or 
false,  is  a  matter  of  fact  to  be  left  to  the  jury;  whether  if  true, 
they  prove  a  reasonable  ground  of  prosecution,  or  the  reverse,  is 
an  inference  of  law  on  which  the  court  alone  can  decide  (f). 

The  damage,  as  we  have  just  seen,  must  either  be  to  the  per- 
son, by  imprisonment;  to  the  reputation,  by  scandal  ;  to  the  pro- 
perty, by  expence.  With  respect  to  the  imprisonment,  any  mo- 
mentary detention  seems  sufficient.  But  the  plaintiff  cannot  recover 
damages  for  an  imprisonment  after  a  gaol  delivery,  for  it  w  as  his 
own  fault  to  lie  in  prison  after  (g).  As  to  the  scandal,  it  seems 
that  any  charge  which  would  be  a  libel  if  not  preferred  in  the 
course  of  legal  proceeding,  w  ould  be  sufficient ;  but  an  indictment 
for  a  mere  trespass,  as  an  assault,  &c.  would  not  (A).  Injury  to 
the  property,  by  expence,  is  a  sufficient  ground  for  supporting 
the  action  (?'). 


(a)  Willes,  520.  (g)  Bro.   Damages,    pi.   115. 

(6)  Bui.  N.  P.   14.     4  Burr.  Saver,  Damages,  87. 

1974.  (h)  See  12  Mod.  210.     Gilb. 

(c)  Bui.  N.  P.  14.  L.  &  E.  202.     2  B.  &   C.  494. 

(d)  1  T.  R.  545.  3  Dow.  &  By.  669. 

(e)  2Selw.  N.P.  1056,  n.(2).  (i)  Gilb.    L.  &  E.   185.  202. 
(/)1T.  R.  445.    Bui.  N.P.  IT.R.518.  Carth.421.  14East, 

14.    2  Sel.  N.  P.  1056,   n.  (1).  302.  305. 
Id.  1061. 
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OF    CRIMINAL    INFORMATIONS*. 

1  HERE  are  two  kinds  of  informations,  one  in  the  name  of  Informations, 
the  king,  and  the  other  at  the  suit  of  an  informer  (a).  It  is  the 
first  of  these  only  that  we  have  to  consider  at  present,  as  the  last 
are  rather  modes  of  qui  tarn  action,  for  the  recovery  of  a  pecu- 
niary penalty,  than  criminal  proceedings.  We  proceed,  therefore, 
to  examine  those  informations  which  are  filed  solely  on  behalf  of 
his  majesty. 

Criminal  informations,  properly  so  called,  are  analogous  to  de- 
clarations for    the    redress  of  a   personal   injury,  except  that  the 
latter  are   at  the   suit  of  a  subject  for  the  satisfaction  of  a  private 
wrong,  and  the  former  are  in  the  name  of  the  king,  for  the  punish- 
ment of  offences  affecting  the  interests  of  the  public  (J)).     They 
are  accusations    or  complaints  for  serious  misdemeanors,  which, 
whetlier  they  immediately  affect  the   safety  of  the  crown,  or,  in 
the  first  instance,  encroach  more  nearly  on  individual   rights,  re-      [     842     ] 
quire  to  be  speedily  repressed  for  the  good  of  society  at  large  (c). 
The   difference   between   this  mode   of  proceeding  and  the  more 
usual  course  of  indictment  is,  that  the  latter  is  sanctioned  by  the 
finding  of  a  grand  jury,  and  the  former,  when  it  comes  into  court 
to    be  tried,  is  the  mere  allegation   of  the   officer  by  whom  it  is 
preferred  {d).     But  this  is  not  the  only  reason  why  the  crown,  or 
a  subject,  supposing  himself  aggrieved,  prefers  the  former  to  the 
latter  remedy.     Unlike  an    indictment,  which,  when  found,  can 


(a)  Ante,  165,  6.  (c)  Bac.  Abr.  Informations,  A. 

(6)  Jac.  Diet.  Information.  Ante,  165,  G. 

(d)  Bac.  Abr.  Informations,  A. 

*  As  to  informations  in  general,  see  Hawk.  b.  2.  c.81,  per  tofum.  Com. 
Dig.  Information,  per  totum.  Bac.  Abr.  Informations,  per  totiim.  4  Bia. 
Com.  ^08  to  312.  S!  Woodes.  oCO  to  j61.  Williams,  J.  Information.  Dick.  J. 
Information.    Hand'*  Practice. 
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Informations. 


never  be  altered  in  substance,  an  information  may  be  amended  at 
any  time  before  trial,  even  before  a  single  judge  at  chambers, 
because  no  finding  of  a  jury  or  principle  of  right  is  affected  by 
such  a  change  (a).  It  is  also  said,  that  on  the  conviction  of  the 
defendant,  he  will  be  visited  with  a  severer  punishment  than  if  he 
had  been  prosecuted  by  an  indictment  (6) ;  but  this  opinion  does 
not  seem  to  rest  on  any  substantial  foundation.  It  has  been  said, 
however,  that  as  this  proceeding  can  only  be  resorted  to  by  leave 
of  the  court  in  which  it  is  filed,  no  action  can  be  sustained  for 
a  malicious  prosecution,  though  the  defendant  should  be  ac- 
quitted (c).  And  where  an  indictment  has  been  thrown  out  by 
the  grand  jury  for  not  repairing  a  highway,  and  they  appear  to 
have  been  actuated  by  manifest  partiality  and  injustice,  an  infor- 
mation will  be  granted  against  the  parish,  as  the  only  mode  which 
remains  of  enforcing  the  desired  repair  id). 


The  practice  of  filing  informations  existed  at  common  law, 
[  843  ]  and  may  be  traced  to  the  earliest  periods  (c).  For,  as  observed  by 
Blackstone,  "  As  the  king  was  bound  to  prosecute,  or,  at  least, 
to  lend  the  sanction  of  his  name  to  a  prosecutor,  whenever  a 
grand  jury  informed  him  upon  their  oaths,  that  there  was  a  suffi- 
cient ground  for  instituting  a  criminal  suit:  so,  when  his  immediate 
officers  were  otherwise  sufficiently  assured  that  a  man  had  com- 
mitted a  gross  misdemeanor,  either  personally  against  the  king  or 
his  government,  or  against  the  public  peace  or  good  order,  they 
were  at  liberty,  without  waiting  for  any  further  intelligence,  to 
convey  that  information  to  the  court  of  King's  Bench,  by  a 
suggestion  on  the  record,  and  to  carry  on  the  prosecution  in  his 
majesty's  name"(/).  Informations  for  offences  more  immediately 
affecting  the   king,  his  ministers,  or  the  state,  were  filed  ex  officio 


4  Burr. 


11  Harg. 


No 


ac- 


(a)  Ante,  297,  298. 
2527.     4  T.  K.  457. 
St.  Tr.  332,  3. 

(6)  2  Woodes.  563. 

(c)  2  AVoodes.  564. 
lion  lies  for  filing  a  slanderous 
allidavit,  1  Saund.  131,2,  n.  1; 
and  if  a  court  of  competent  ju- 
risdiction has  once  sanctioned 
a  prosecution,  this  establishes 
tli«t  thore^  was  probable  cause 


for  instituting  it,  and  no  action 
lies,  though  the  prosecution  ul- 
timately fails.  1  Wils.  232. 
1  T.  K.  522—545. 

(rf)  I  Sess.  Cas.  168.  Sayer 
Rep.  92.  Bac.  Abr.  Highways, 
H. 

(c)lLHarg.  St.  Tr.  312,  313. 
4  Burr.  2556.  1  Show.  106, 
Hawk.  b.  2.  c.  26.  s.  85. 

(/)  4  Bla.  Com,  309. 
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by  the  attorney-general,  while  those  in  which  a  private  individual   Informations. 
was  the  virtual   prosecutor,  were  placed   on  record  by  the  king's 
coroner  or  master   of  the  crown  office.     But  these  proceedings, 
though  legal  in  themselves,  became   the  engines  of  tyranny  in  the 
hands  of  arbitrary  princes.     The  court  of  Star  Chamber,  in  which 
the  members  were  sole  judges  of  the   law,  the  fact,  and  the  pe- 
nalty, was  used  in  the  reign  of  Henry  7,  by  Empson  and  Dudley, 
his  corrupt  and  favorite   niinisters,  as  the  engine  of  oppression  to 
the   subject,  and   of  unjust  emolument  to  the  crown  (a).     During 
the   prosperity  of  this    oppressive   tribunal,  the  common  law  au- 
thorities of  the  King's  Bench  fell  into  disuse,  as  being  too  feeble 
to  satisfy  the  rapacity  of  ministers  or  the  avarice  of  the  sovereign. 
But  when    by  Ij  Car.  1.    c.  10,    the   Star  Chamber    was   finally 
abolished,  the   ancient   power  of  the  attorney-general   and  master 
of  the  crown  office  in  filing  informations,  began  to  revive  (b).     At 
this  time,  both    these  officers   had  the  power  of  thus  accusing  the      [     844     1 
subject   at  their  discretion,  which  the  attorney-general  at  present 
enjoys.      Immediately  after  the   revolution,    therefore,  a  further 
reformation  took  place,  and  by  the  statute  of  4  &  5  VVm.  8c  Mary, 
c.  18,  the   coroner  was  reduced  to  a  mere  mhiisterial  officer,  and 
the  inforiiKitions  exhibited   by  him  in   the  crown  office,    subjected 
entirely  to  the  control  of  the  King's  Bench,  in  that  way  which  we 
shall   presently  examine.     The    attorney-general    is   not  at  all   af- 
fected   by  this  provision,  and   his   authority  remains  in   the   same 
condition  as  before  the  statute  was  enacted  (t). 

Infornmtions,  however,  lie  for  misdemeanors  only,  nor  can  any 
man  be  convicted  of  treason  or  felony  on  this  mode  of  proceed- 
ing (d).  For,  where  life  is  in  question,  no  one  can  be  required 
to  answer  until  the  charge  against  him  has  been  sanctioned  by  the 
oaths  of  a  grand  jury  (e).  When  they  are  legal,  they  are  filed  in 
the  court  of  King's  Bench,  except  when  they  relate  to  matters  of 
revenue,  in  which  case  they  are  usually  commenced  in  the  court 
of  Exchequer,  unless   the  offence  has  been  accompanied  with    an 


(a)  See  the  indictment  against  c.  20,  s.  3.     Bac.  Abr.  Infornia- 

Enipson,  1  Anders.  15G.  tions,    A.      4   Bla.    Com.    310. 

(i)  4  Bla.  Cora.  310.  2  Woodcs.  501  ;  see   this  eluci- 

(c)  Hawk.  b.  2.  c.  20.  s.  0.  dated    by  Lord  Erskine,     1  vol. 

(ri)  Ante,  105,0.     2  Hale,  151.  Speeches,  275. 

1  Show.  109,  110.     Hawk.  b.  2.  (r)  Id.  ibid.     4  Bla.  Com.  310. 
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Informations,  assault  or  other  forcible  obstruction  of  a  revenue  officer;  in  which 
case  the  proceeding  is  most  frequently  in  the  King's  Bench. 

We  have  seen  that  criminal  informations  at  the  present  day  are 
of  two  kinds — those  filed  ex  officio  by  the  attorney-general — and 
those  which,  by  leave  of  the  court,  are  prosecuted  in  the  name  of 
the  coroner  or  master  of  the  crown  office — each  of  which  we 
shall  now  proceed  separately  to  examine. 

I.  Informations,        Though,  in  general,  informations  ex  officio  are  filed  by  the  at- 
ex  officio,  by  tiie  ,  --1,1  1        •  1  , 

attorney-general,  torney-general  alone,  it  is  holden,  tiiat  in  case  there  be  a  vacancy 

By  whom  filed,  in  that  office,  it  may  be  properly  done  by  the  solicitor-general ; 
[  845  2  ^^^  ^^^^  there  be  any  necessity  for  suggesting  on  the  record  the 
cause  of  this  variance  from  the  usual  course  of  proceeding  (a). 
And  it  is  even  said,  that  anciently  the  king's  serjeant  might  thus 
prosecute  on  behalf  of  his  majesty  {b).  So  it  appears,  that  in 
case  of  the  illness  of  the  attorney-general,  his  interest  in  the 
subject-matter,  or  other  sufficient  reason,  his  majesty  may  ap- 
point any  other  to  sue  for  justice  in  his  name  (c),  though  the 
officer  \\ho  should  interfere  without  proper  authority,  would  do 
so  at  his  peril  (J). 

"When  it  lies.  Informations  may  be   filed  by  the    attorney-general   for  any  of- 

fence, below  the  dignity  of  felony,  which  tends,  in  his  opinion,  to 
disturb  the  government  or  immediately  to  interfere  with  the  in- 
terests of  the  public  or  the  safety  of  the  crown.  He  most  fre- 
quently exercises  this  power  in  cases  of  libels  on  government,  or 
high  officers  of  the  crown,  obstructions  of  revenue  officers, 
breaches  of  quarantine,  bribery,  and  offering  to  bribe  public 
officers.  It  seems  indeed  at  his  option  to  exert  it,  when  any 
offence  occurs  which  may  thus  be  prosecuted  in  the  crown  office ; 
but  as  he  seldom  interferes  when  the  offence  more  immediately 
affects  a  private  individual,  we  will  defer  the  consideration  of  the 
cases  in  which  informations  in  general  lie,  till  we  consider  them 
as  filed  at  the  instance  of  a  private  individual  (e). 


(a)  4  Burr.  2.55.3.      Bac.  Abr.  (c)  4  Burr.  2554. 

Informations,  A.  in  notes.  (d)  Id,  ibid. 

(6)  4  Burr.  2553.  (e)  See  post. 
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The   attorney-general  is  the   sole  judge    of  what    public  mis-  How  filed, 
demeanors   he  will    prosecute  (a).      He  may  file  an   information 
against  any  one  whom  he  thinks  proper  to  select,  without  oath, 
without  motion,  or  opportunity  for  the  defendant  to  show  cause  • 

against  the  proceeding  (6) ;  but  he  generally  pursues  this  course 
on  grounds  laid  before  him — by  the  affidavits  of  witnesses,  as  in 
the  case  of  informations  for  obstructing  a  revenue  officer,  upon 
the  oath  of  the  officer  himself;  though  where  the  offence  is  ma- 
nifest, as  in  the  case  of  a  libel  on  government,  no  extrinsic  evi-  L  °4o  j 
dence  need  be  laid  before  the  attorney-general.  Neither  he,  nor 
any  witness  for  the  crown  is  bound  by  recognizance  to  prosecute 
with  effect,  and  consequently  the  conduct,  the  continuance,  the 
suspension,  and  the  dropping  the  prosecution,  are  left  entirely  to 
his  discretion  (c).  For  he  is  not  included  in  the  regulations  of  the 
statute  of  William  &  Mary,  which  directs  the  proceedings  when 
the  information  is  filed  by  leave  of  the  court;  and,  therefore,  his 
power  remains  as  at  common  law,  without  diminution  and  with- 
out control  (d).  Nor  is  he  in  any  case  liable  to  an  action,  on 
the  supposition  that  the  information  was  filed  maliciously  or  un- 
justly (e). 

The  commencement  of  an  information,  ex  officio,  is  as  follows  :  Form  of  infor- 
,,  rt     ■  I  1       I        mr    1^  t     r  •        mation,  ex  offi- 

**  rie  It  remembered,  that  VV.  (j.  attorney-general  or  our  sovereign  cio  (/). 

lord  the  now  king,  who  for  our  said  lord  the  king  prosecutes  in 
this  behalf  in  his  proper  person,  comes  here  into  the  court  of  our 
said  lord  the  king,  before  the  king  himself,  at  Westminster,  in  the 
county  of  Middlesex,  on,  &c.  and  for  our  said  lord  the  king 
giveth  the  court  here  to  understand  and  be  informed,  that,"  &c. 
Where  the  solicitor-general  prosecutes,  during  a  vacancy,  except 
in  the  difference  of  his  description,  the  form  is  precisely  si- 
milar (g).  The  substance  of  the  charge  then  follows,  in  which 
all  the  requisites  of  an  indictment  must  be  observed,  and  the  cir- 
cumstances of  the  offence  stated  with  the  same  accuracy  and  pre- 
cision (/j).      But  when    the    indictment  would   conclude  with  the 


(a)  11    Harg.     St.    Tr.    270.  (e)  1  T.  R.  514. 535. 

4  Bla.  Com.   312.      2  Woodes.  (/)  See  form,  post,  last  vol.  6. 

5G2.     Bac.  Ab.  Informations,  A.  11  Harg.  St.  Tr.  2G4. 

(6)  Id.  ibid.  (g)  4  Burr.  2553. 

(c)  Id.  ibid.  (A)  4  Burr.  2556.    In  revenue 

(d)  Hawk.  b.  2.  c.26.  s.  6.  informations,  not  so  much  nicety 


846 


CHAPTER    XXir. 


Form  of 

INFORMATION, 
EX  OFFICIO. 


C     847     ] 


M'ords  "  against  the  peace  of  our  said  lord  the  king,  his  cfown 
and  dignity,"  the  information  proceeds  further :  "  whereupon  the 
said  attorney-general  of  our  said  lord  the  king,  who  for  our  said 
lord  the  king  in  this  behalf  prosecutes,  prays  the  consideration  of 
the  court  here  in  the  premises,  and  that  due  process  of  law  may 
be  awarded  against  the  said  C.  D.  (the  defendant)  in  this  behalf, 
to  make  him  answer  to  our  said  lord  the  king,  touching  and  con- 
cerning the  premises  aforesaid,  Sic."  And  tiie  whole  is  then 
subscribed  by  the  signature  of  the  attorney-general,  and  hied  in 
the  crown  office  (a). 


Copy  of   Infor- 
Biatiou, 


By  the  60  Geo.  3,  and  1  Geo.  4.  c.  4.  s.  8,  in  informations  for 
misdemeanors  by  the  attorney  or  solicitor-general,  the  court  are,  if 
required,  to  order  a  copy  of  the  information  to  be  delivered  after 
appearance,  to  the  defendant  or  his  clerk  in  court,  or  attorney,  free 
of  expence,  provided  no  copy  has  been  previously  given  (6). 


Of  qnasTiing  or  So  independant  is  the    authority  of  the   attorney-general,  that 

demurring  to  the     ,  -,,  ,,..-.  ,  •  /-  .1 

information.  ^"6  court  will    not   quasli   Ins   iniormation   on    the   motion  or  tlie 

defendant,  but  will  compel   him  to   plead  or  to  demur  (c).     Nor 

will  they  quash  it  upon  the  motion  of  the  attorney-general  himself, 

if  he  find  it  to  be  defective,  in  order  to  enable  him  to  file  another; 

because  he    has  the  power  of  entering  a   nolle  prosequi,  and  of 

preferring   a  new  charge  whenever  he  pleases  (r/).     Informations 

both  at  common  law,  and   against  officers  in  the  service  of  the 

East  India  Company,  under  the   statutes  (e),  may  be  amended  on 

demurrer,  though    if  amendment   after   amendment  were    applied 

for  merely  to  harass   the   defendant,  the  court  would   refuse  any 

longer  to  lend  their  sanction  {f). 

Trial,  &c.  The  attorney-general  having  filed  his  information,  might,  before 

the  60  Geo.  3,  and  1  Geo.  4.  c.  4,  bring  it  on  to  trial  at  what  time 


and  particularity  is  required, 
9  Price,  397.  Ancient  prece- 
dents are  to  be  considered  as 
good  authority  for  the  form  of 
particular  counts,  11  Price,  183. 

(a)  See    form,     11  Harg.    St. 
Tr.  266.     Post,  last  vol.  6. 

(b)  See  ante,  404. 


(c)  1  Salk.  372.  Com.  Dig. 
Information,  D.  4.  Uac.  Ab. 
Jnformations,  A.  ace.  sed  vide 
1  Sid.  152,  cont. 

(d)  Dougl.  239. 

(e)  24Geo.  3.  c.25.  26  Geo.3. 
c.  57. 

(/)  4T.  R.457. 
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he  thought  proper  (a) ;  but  now  by  that  act  it  is  enacted,  that  if 
the  information  be  not  brought  to  trial  within  twelve  months  after 
the  plea  of  not  guilty  pleaded,  the  court  may,  on  the  defendant's 
application,  of   which  twenty  days  notice  must  be  given   to  the 
attorney  or  solicitor-general,  allow  the  defendant  to  bring  on  the 
trial.     And,  independently  of  this  act,  it  must  be  observed,  that  if 
the  defendant  can  show  that  he  has  been  aggrieved  by  unnecessary 
delay,  he  may  apply  to  the  court  to  fix  a  day  for  a  trial  at  bar, 
which  they  will  not  refuse  him  (6).     He  cannot,  however,  carry 
down  the  trial  to  nisi  prius  by  proviso,  without  the  consent  of  the 
attorney-general,    as   that   proceeding    implies   laches  which   can 
never  be  imputed  to  the  crown  or  its  officers  (c).     The  court  of 
Exchequer  will  not   postpone   the  trial  of  an  information  on  the 
application   of  the  defendant,  on   the  ground  of  his  commission 
to  examine  witnesses  not  having  been  returned,  if  they  think  that 
there  has  been  sufficient  time  for   its   return  (d) ;  but  if  the  de- 
fendant can  shew  delay  between  the  tirst   process  issuing  against  a 
defendant,  and    the    filing    of    the  information   against   him,  and 
during  that  interval  he   has  gone  abroad   on  his  duty,  as  well  as 
some  of  his  witnesses,  that  court  will  postpone  the   trial  on  mo- 
tion (e).     The  affidavit    by  a    defendant    to  ground  a  motion  to 
postpone    the    trial    on    account  of  the  absence  of  the  witnesses, 
must  be  minute  and  circumstantially  particular  as  to  all  the  matters 
therein  stated  (/"). 


Triau  &c. 


In  general,  the  trial  of  the  defendant  is  on  the  nisi  prius  side 
of  the  court  of  King's  Bench,  and  is  conducted  in  the  same  way 
as  an  indictment  for  a  misdemeanor  at  the  assizes  (g).  But  the 
attorney-general  is  entitled  to  a  trial  at  bar  if  he  prefers  it  (h). 
He  usually  chooses  to  try  before  a  special  jury,  the  mode  of  sum- 
moning whom  we   have  already  considered  (?'), — a  practice  which 


[     848     ] 


(a)  11  Harg.  State  Trials,  272. 
Ante,  510.  487,8. 

{b)  2  East,  209.  Ante,  510. 
487,  8. 

(c)  2  East,  202.  Ante,  510, 
487.  8. 

(d)  3  Price,  221. 

(e)  2  Price,  116. 
(/)  11  Price,  229.    1  M'Cle- 

land's  Rep.  251 .    11  Price,  232. 
(g)  See  the  coarse  of  proceed- 

VoL.  1.  3G 


ing  against  Mr.  Florne  Tooke, 
11  Harg.  St.  Tr.  26 i  to  289. 

(/<)  1  Stra.644. 

(i)  Ante,  521,  &c.  and  see 
1  B.  &  A.  193.  1  Chit.  Rep. 
85.  (a).  8  Price,  220,  Tiild'.s 
Prac.  8th  edit.  845,  for  further 
as  to  striking  the  special  jury, 
but  these  cases  were  decided 
before  the  late  Jury  Act. 
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Triat,  &c.  has  been  objected  to  as  too  unfavorable  to  the  subject,  when  the 
influence  of  the  crown  is  opposed  to  a  single  individual,  and  state 
policy  is  in  question  (a). 

On  the  trial,  the  attorney-general  has  the  right  to  reply,  even 
though  the  defendant  calls  no  witnesses  (6).  He  cannot  himself 
be  called  as  a  witness  to  be  examined  as  to  his  motives  for  com- 
mencing the  prosecution  (c). 

If,  on  the  trial,  the  defendant  be  acquitted,  or  if  a  nolle  pro- 
sequi be  entered,  he  has  all  his  own  expences  to  defray,  as  it  is 
beneath  the  dignity  of  the  crown  either  to  receive  costs  or  to  pay 
them  {d).     If  he  be  convicted,  and  actually  in  court  at  the  time, 
he   may  be    committed    in  the  interval   between   the  verdict  and 
judgment,  if  the  attorney-general  moves  the  court  to  that  efifect, 
but  he  may  be  admitted  to  bail,  and  if  he  be  absent  it  is  more 
usual  to  permit  him  to   remain  at  large  on  his  recognizance  till 
brought  up  to  receive  sentence.     Judgment  is  not   pronounced 
until  moved  for  by  the  attorney-general,  who  may,  if  he  thinks  fit, 
exercise  a  virtual  prerogative  of  pardon,  by  entering  a  nolle  pro- 
sequi or  declining   to   bring  up   the   party  convicted.     But  if  he 
delays  to  the  inconvenience  of  the  defendant,  he  may  voluntarily 
appear  and  demand  judgment   to    be  passed   against  him.     When 
brought   up   to  receive   sentence,  the  attorney-general   moves  the 
judgment   of  the  court  on    the  defendant,  who  then,  either  per- 
sonally or  by  his    counsel,  addresses   the    court   in   mitigation  of 
[     849     ]     punishment,  and  files  affidavits  to  the  same  purpose  (e).     At  this 
time   the  sentence  is   not  always  pronounced,  but  the  party  con- 
victed is   sometimes   sent   to  some   of  the   king's  prisons  on  the 
motion  of  the  attorney-general,  for  a   few  days,  while  the  court 
deliberate  on  the  facts  before  them,  and  resolve  on  the  judgment. 
At  the  end  of  that  time,  he  is  again  brought  into  court,  and  sen- 
tence is  passed  upon  him.     In  deciding  upon   the  severity  of  the 
punislnnent,  the  court  will  take  into  their  consideration   the  time 
the  defendant   has  been   already  in   prison.     The   nature   of  the 


(o)  11  Harg.  St.  Tr.  27:i.  (d)    Hullock   on  Costs,    557. 

(6)  Ante,  6-27,8,  9.    11  Harg.  Ante,  825. 
St.  Tr.  289.  (e)  See  proceedinffs,  ante,  691, 

(c)  11  Harg.  St.  Tr.  283.  692. 
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sentence  varies  of  course,  according  to  the  colour  of  the  offence.       Trial,  &c. 
and  the  aggravations  or  excuses  with  which  it  may  attended  (a). 


Informations   in   the  name  of  the  master  of  the  crown   office  II.  Informations 

„ „        .  1  ,  ,  -       .  ,  ^,     ,  in   the   name  of 

seem,  at  common  law,  to  stand  on  the  same  fooling  as  those  riled  ii,e  Master  of  tlie 

ex  officio  by  the  attorney-general,  and  the  injportant  distinctions  a!°ah5st°Wv^ate 
which  now  exist,  arise  principally  from  the  4  &  5  W.  &  M.  c.  11,  individuals. 
and   the  practice  which   has  subsequently  regulated   the  mode  and    t 
substance   of  the   proceedings.     The  master  of  the  crown  office, 
in  whose  name  they  are  filed,  is,  to  this  purpose,  the  officer  of 
the  public,  as  the  attorney-general  is  the  minister  of  the  crown  (b). 
They  divide  themselves  into   two  classes — those  filed  against  pri- 
vate individuals,  and  those  which  are  granted  against  magistrates, 
for  misconduct  in  the  discharge  of  the  duties  of  their  office. 

The  4  &,  5  W.  &  M.   c.  18.   s.  2,  prohibits  the   master  of   the  I-  Against  pii- 

/  _  vate  mdividnals, 

crown   office    from   exhibiting    any  informations   without   express  for  what  offences, 

1  r    t  r   tr-      ,    Ty        i      •         i  •   i     .    i  1    -i         r  and  in  what  cases 

leave  or  the  court  ot  Kmg  s  JDencn,  m  which   tribunal,  thereiore,  (^jj^  court  will 

the  whole  jurisdiction  over  this  class  of  information  is  vested.  S'"^"'^  tlieni. 
The  object  of  our  inquiries  is,  therefore,  to  determine,  in  what 
cases  that  court  has  power  to  sanction  this  mode  of  prosecution, 
and  when,  in  their  discretion,  they  will  exert  it.  Their  absolute  [  850  ] 
power  seems,  in  its  strictest  sense,  to  extend  over  every  descrip- 
tion of  misdemeanor ;  but  they  have  no  more  authority  to  suffer 
treason  or  felony  to  be  thus  prosecuted,  than  the  attorney-general 
possesses  (c).  Upon  regular  motion,  grounded  on  proper  affidavits, 
and  not  sufficiently  answered  by  the  party  accused  (d),  they  will 
grant  leave  to  file  a  criminal  information,  in  case  of  all  offences 
below  the  degree  of  felony,  which  do  not  so  immediately  affect 
the  security  of  government,  as  to  require  the  interference  of  the 
attorney-general,  and  which  yet  are  important  in  themselves,  and 


(«)  See  the  form  of  judgment  formation,   A.     2  Woodes.  5GI. 

on  outlawry,  Hand's  Frac.  453.  Burn,  J.  Information.  Williams, 

6  T.  11.  574.  J.  Information,  Criminal,  1.  See 

(6)  4  Burr.  2570.  ante,  1(>5,  6,  and  Lord  Erskine's 

(c)  2  Hale,  151.  1  Show.  109,  Speeches,  vol.  i.  275. 

110.     Hawk.   b.  2.    c.  26.    s.  3.  (d)  See   post,  856,  as  to  the 

4  Bla.  Com.  310.   Bac.  Abr.  In-  necessary  proceedings. 
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I.  Against 

PRIVATE 
INDIVIDUALS. 


in  their  consequences,  materially  affect  the  pubhc  welfare  (a). 
Thus  it  has  been  allowed  for  offences  immediately  affecting  God, 
religion,  or  morality,  as  for  blasphemy,  or  obscene  writings  (6), 
for  attempting  to  bribe  a  privy  counsellor  to  procure  the  reversion 
of  an  ofhce  grantable  by  his  majesty  (c),  for  procuring  a  female 
apprentice  to  be  assigned,  though  with  her  own  consent,  for  pur- 
poses of  prostitution  {d),  for  seducing  a  woman  addicted  to  drink- 
ing to  make  her  will  (e),  for  an  imposture  and  conspiracy  to 
defraud  (f),  and  for  enticing  a  young  man  or  woman  from  their 
parents  or  guardians,  to  marry  them,  or  with  any  other  improper 
design,  even  though  the  parties  accused  have  been  committed  for 
a  contempt  by  the  court  of  Chancery  (o^).  An  information  has 
also  been  allowed  for  offences  against  public  justice  as  for  peijury, 
[  851  ]  and  suborning  witnesses  (A),  extortions  (z),  embracery  (/c),  rescuing 
persons  in  custody  under  legal  process,  or  escaping  from  imprison- 
ment upon  a  prosecution  for  a  contempt  (/),  attempting  to  pre- 
judice the  minds  of  a  jury,  by  distributing  hand  bills  with  that 
tendency,  just  before  a  trial  (m),  for  publishing  the  proceedings 
before  a  coroner,  accompanied  with  comments,  although  the 
statement  be  correct,  and  the  party  had  no  malicious  motive  in 
the  publication  (w)  and  for  libelling  or  obstructing  magistrates  in 
the  discharge  of  their  duty  (o). 


(a)  Hawk.  b.2.  c.  2G.  2  Hale, 
151.  Bac.  i\br.  Informations, 
A.  &  ]J.  2  Nolan's  Poor  Law, 
262.  Williams,  J.  Information, 
Criminal. 

(6)  2  Stra.  789,  (filed  by  the 
attorney-general.)  Bac.  Abr. 
Informations,  B.  in  notes.  See 
post,  vol.  ii.  13;  and  vol.iii.  871,2. 

(c)  4  Burr.  2494.  Bac.  Abr. 
Informations,  B.  in  notes. 

(f/)  1  Bla.Rep.439.  Bac  Abr. 
Informations,  B.  Com.  Dig.  In- 
formation, C 

(e)  2  Burr.  1099.  Bac.  Abr. 
Informations,  B.  in  notes. 

(/)  1  Jila.  Rep.  292.  Bac. 
Abr,  Informations,  B.  in  notes. 

(g)  2  Stra.  1107,  8.  Andr. 
310.  Hawk.  b.2.  c.26.  sects.  1 
&  9.  Bac.  Abr.  Informations,  A. 
William.^5,  J.  Information,  Cri- 
jiiinal,  I. 


(h)  1  Show.  111.  1  Sess.  Cas. 
177.  Hawk.  b.  2.  c.  26.  s.  1. 
Bac.  Abr.  Informations,  B.  Wil- 
liams, J.  Information, Criminal,!, 
for  perjury  before  committee  of 
the  house  of  commons,  5  B.  & 
A.  926. 

(i)  Hawk.  b.  2.  c.  26.  s.  1. 
2  Barn.  310,  Bac.  Abr.  Infor- 
mations, B.  Williams,  J.  Infor- 
mation, Criminal,  I. 

(k)  I  Saund.  300,  b. 

(/)  Cro.  Car.  209.  Hawk.  b.  2. 
c.  26.  s.  1.  Bac.  Abr.  Informa- 
tion, A.  Williams,  J.  Informa- 
tion, Criminal,  I. 

(wO  4T.  R.  285.  Hawk.  b.2. 
c.  26.  s.  9. 

(n)  1  B.  &'  A.  379. 

(o)  Carth.  14,  15.  Bac.  Abr. 
Informations,  A.  W^illiams,  J. 
Information,  Criminal,  I. 


INFORMATIONS    AGAINST    INDIVIDUALS.  851 

This   proceeding   may  also    be  obtained    for   offences  against      I.  Against 
public    police,    as    the    spreading    false    news  (a),    nuisances  (b),     individuals. 
neglecting  to  repair  highways  (c),  obstructing  navigable  rivers  (d), 
keeping   great   quantities   of  gunpowder   so  as   to   endanger   the 
neighbourhood  (e),  against   the  captain  of  a  man  of  war  for  refus- 
ing to  permit  the  coroner  to  come  on  board  his  vessel  to  take  an 
inquest  (J),  against  an  overseer  for  forcibly  removing  a  woman  far 
advanced  in   pregnancy  from   one   parish  to   another,  in  order  to 
avoid  the  expence  arising  from  the   birth  of  her  child  (g),  and  for 
altering  a  rate  after  it  has  been  made   and  allowed,  by  introducing 
a  person  therein  for  election  purposes  (h).     This  course  may  also 
be  taken  against  a  person  for  refusing  to  take  upon  himself  the 
office  of  sheriff,  as  the  vacancy  of  that  situation  is  an  obstacle  to 
public  justice  (?').     It  may  also   be   obtained   for  offences  against       [     832     ] 
the  public  peace,  as  for  riots,  and  other  acts  of  violence  {k). 

Where  the  misdemeanor  is  of  an  atrocious  nature,  the  same  pro- 
ceeding will  be  allowed,  though  it  immediately  affect  an  individual 
only,  as  for  spiriting  away  a  child  to  the  plantations  (/),  for  im- 
pressing a  captain  maliciously,  as  if  he  were  a  common  seaman  (m), 
for  pretended  conversations  and  communications  with  a  ghost,  tend- 
ing to  accuse  a  man  of  having  committed  murder  (^z),  for  an  inde- 
cent libel  on  a  married  man,  giving  a  ludicrous  account  of  his  mar- 


(a)  Hawk,  b,  2.    c.  26.  s.   1.  Hawk.  b.2.  c.26.  s.9.  Bac.  Abr. 

Bac.Abr.  Informations,  B.  Wil-  Informations,  B.  in  notes, 

liamsjj.  Information,  Criminal, I.  (g)  2  Nolan's  P.  L.  262. 

Burn,  J.  Information.  (/t)  Id.  ibid. 

(6)  Id.  ibid.  (i)  2  T.  R.  731. 

(c)  Sir  T.  Raym.  384.  Hawk.  (k)  Hawk.  b.  2.  c.26.  s.  1. 
b.  2.  c.  26.  s.  1.  Bac.  Abr.  In-  Bac.  Abr,  tit.  Informations,  A. 
formations,  B.  Williams,  J.  In-  Burn,  J.  Information.  Williams, 
formation,  Criminal,  I.  But  J.  Information,  Criminal,  I. 
this  is  not  usual,  unless  under  Kenyou's  Rep.  108. 
particular  circumstances,  (/)  Sir  T.  Raym.  474.    Hawk. 

(d)  Show.  112.  116.       Hawk.  b.  2.  c.  26.  s.  1.     Bac,  Abr.  In- 

b.  2.  c.  26.  s.  1.    Bac.  Abr,  In-  formations,  B,    Williams,  J.  In- 
formations, B,    Williams,  J.  In-  formation,  Criminal,  I. 
formations,  Criminal,  I.  (w/)  1  Bla.  Rep.  19.    Hawk. 

(e)  2  Stra.  1167.    Hawk.  b.2.  b.2.  c.  26.   s.  S).    Bac.  Abr.  lur 

c.  26.   s.  9,    Bac,  Abr.  Informa-  formations,  B,  in  notes. 

lions,  B.  in  notes.  (m)  1  Bla.  Rep.  392.     Ha\*k. 

(/)  Andr.  231.   2Stra.  1097.  b.2.  c.  26.  s.  9. 

i 
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I.  Against       riage  with  an  actress  (a),  and   for  a  gross   libel  on  a  public  body 

PHIVATE 

INDIVIDUALS,  of  'i^en  (h),  or  on  an  individual,  which  he  will  by  affidavit  posi- 
tively swear  to  be  untrue  (c).  So  an  information  will  be  granted 
against  a  corporation  for  entering  libellous  reflections  in  their 
books  respecting  the  issue  of  a  trial  and  the  administration  of 
public  justice  (J),  for  bribery  at  a  corporation  election  (e),  for 
contempts  of  the  king's  authority,  as  departing  from  parliament 
without  bis  licence,  disobeying  his  writs,  and  uttering  money 
without  his  sanction  (f).  It  may  also  be  obtained  for  notorious 
cheating,  for  forgery  at  common  law,  and  for  conspiracy  whatever 
maybe  its  object (g).  A  collector  of  taxes  who  obtains  more 
than  is  due  to  apply  to  his  own  use,  may  be  punished  by  this 
mode  of  proceeding  {h).  And  where  several  persons  went  to  the 
owner  of  a  cottage  on  a  waste  which  had  been  built  for  more  than 
twenty  years,  demanding  money,  and  threatened  to  demolish  it  on 
refusal,  an  information  was  granted  against  them  (/)•  The  statute 
[  853  ]  24  Geo.  3.  c.  15.  s.  64,  directs  this  proceeding  either  by  the  at- 
torney-general, ex  officio,  or  by  motion  in  the  King's  Bench,  for 
misdemeanors  committed  in  our  East  India  possessions^  and  pre- 
scribes the  mode  in  which  the  prosecution  shall  be  conducted  (Ji). 
Formerly  it  was  usual  to  grant  an  information  against  overseers 
for  procuring  the  marriage  of  a  pauper  with  an  intent  to  throw 
the  burthen  of  maintenance  to  another  parish  (/;,  but  the  court 
have  long  come  to  a  resolution  to  refuse  them  and  leave  the 
applicant  to  seek  a  remedy  by  indictment  {m). 

But  though  the  court  has  this  extensive  jurisdiction,  yet  in  the 
exercise  of  their  discretion  there  are  many  cases  of  misdemeanors 
where  the  court  would  refuse   to  grant  an  information  either  be- 


(a)  1  Bla.  Rep.  294.      Hawk,  should  be  shewn, 

b.  2.  c.  26.  s.  9.     Bac.  Abr.  In-  (/)  Hawk.   b.  2.    c.  2G.    s.  1. 

formations,  B.  in  notes.  Bac.  Abr.  Informations,  B.  Wil- 

(Ji)  5  B.  &   A.  595.     1  Dow.  Jianis, J. Information, Criminal,  I. 

cV  U.  197.  {(j)  Id.  ibid. 

(r)   Dougl.  284.  387.  (/t)  1  Sess.  Cas.  IGO. 

(rf)  2  T.  R.  199.   Hawk.  b.  2.  {i)  Cas.  K.  B.  93. 

^  2G.  s.  9.  (/c)  4  T.  R.  457. 

(c)  2  Ld.  Raym.  1377.  Hawk.  {I)  1  Wils.  41.    4  Burr.  2106. 

b.2.  0.20.  s.  9.     Bac.  Ai)r.  In-  (/»)  Cald.    240,    247,    n.  (a), 

fornwjtions,     B.  in    notes.     See  2  Ji^olan,  262. 
3  B.  &  A.  582,  corrupt  motives 
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cause  ihe   offence  does   not  require  so  severe   a    proceeding — be-       I.  Against 
cause  the  party  applying  is  iiimseli  cuipable — or  because  the  con-      individuals. 
sequences    of    such    a  measure  would    be    peculiarly    oppressive. 
Thus  an  information  will  not  be  granted  for  bribery  at  an  election, 
before  the  expiration  of  the  two  years  within  which  an  action  may 
be  brought,  nor  if  the  motion  arise  from  persons  who  have  them- 
selves been  the  subjects  of  a  prosecution  for  a  similar  offence  (a). 
Nor  will  it  be  granted  for  striking  a  magistrate   in  the  execution  of 
his  office,   where  it  appears  tliat  he  was  himself  the  aggressor  (^) ; 
or  against  a  cheat   or  gambler  on  the  application  of  others  of  the 
same  character  (c);  or  for  sending   a  challenge  where  it  seems  to 
have  been  instigated   by  the  provocation   of  the  accuser  {d).     So 
the  court  will   not  sanction   this   course  against  a  husband  for  at- 
tempting to  take   back  his  wife,  contrary  to  articles  of  separation 
between  them(e);  nor  against  several  for  rising  in  a  body  to  quell 
a  riotous  assembly,  for  small  irregularities  which  may  occur  in  the 
pursuit  of  so   laudable  a    design  (f).       It   has  also    been  refused       [     854     ] 
where  an  attempt  to   suborn  has  been  sworn  to  (g),  where  a  pri- 
vate individual,  in  order  to  effect  a  private  purpose,  read  a  pro- 
clamation, pretending  it  was  that  required  by  the  riot  act,  when  it 
was   merely  a   fabrication    of  his   own  (A),  where   a   minister  was 
accused   of    misapplying    money  collected   on   a    brief    to  assist 
sufferers   by  fire  (i),  and  where   another  of  the  same  clerical  office 
was  charged  with  perjury  on  a  simoniacal  admission  to  his  living  (k). 
Applications  against  a  dissenter  for  refusing  the  office  of  sheriff  (/), 
against  members  of  a  corporation  for  improperly  applying    their 
funds  (m),  against  a  surveyor  of  roads  for  misapplying  monies,  no 
<;orrupt  motive   being  alleged  {n),  against   a  party  for  burying  a 


(a)  1  Bla.  Rep.  542.     Hawk.  Rep.  temp.  Hardw.  242. 

b.  2.  c.  26.  s.  9.  (/i)  1  iila.  Rep.  2.   Hawk.  b.  2. 
{b)  Rep.  temp.  Hardw.  240.  c.  26.  s.  9. 

Com.  Dig.  lalormation,  C.  (i)  1  Bla.  Rep.    443.    Hawk. 

(c)  1   Burr.     548.       Hand's  b.  2.  c.  26.  s.  9.     Com.  Dig.  In- 
Prac.  20.  formation,   C. 

(d)  1  Burr.  316.    Hawk,  b.  2.  (k)  1  Stra.   70.     Hawk.    b.  2. 

c.  26,  s.  9.  c,  26,  s.  9.    Cora.  Dig.  lutorma- 
((?)  I    Bla.  Rep.  18.     Hawk,  tion,  C, 

b.  2.  C.26.  s.  9.  (I)  2  Stra.  1193.  Hawk.  b.  2. 

(/)  1    Bla.  Rep.  47.     Hawk.  c.  26.  s.  9. 

b.  2.  c.  26.  s,  9.  (?/i)  Hawk.  h.  2.  c.  26.  s.  9. 

(r/)  Hawk.  b.  2.    c,  26.    s.  9.  («)  1  Chit,  Rep.  702. 
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I.  Against       dead  body  without  a  coroner's  inquest  (a),  and  against  a  party  for 

PRIVATE  .  . 

INDIVIDUALS,     disobeying  a  private  act  of  parliament  (o),  have  been  equally  un- 
successful.    And  an    information  will   not  be    granted    against  a 
party  for  a  nuisance  to  a   bridge,  without   a   previous  application 
to  remove  it,   be  sworn  to  (c).     And  to   support  an   information 
against  a  mayor  and  town  clerk  for  misconduct  at  an  election  of  a 
member  of  parliament,  strong  corrupt  motives  must  be  shown  {d). 
It  is  said  that  if  a  statute  in  one  clause  prohibit  an  act,  and  in 
another  gives  a  penalty  no  information  can  be  filed  (e),  though,  as 
we  have  already  seen,  an  indictment  may  in  some  cases  be  sup- 
ported (y*).     And  it  is  certain  that  where  the  statute  not  merely 
prohibits  an  act,  but  makes   it  void  if  done;  as  where  18  Hen.  6. 
c.  1 1,  forbids  any  man  to  become  a  Justice  of  the  Peace  who  has 
not  c£40  per  annum,  and  makes  his   appointment  a  nullity,  this 
proceeding  cannot  be  resorted  to  in  order  to   punish  his  assump- 
tion (g).     Nor  is  it  usual,  except  under  particular  circumstances, 
to  grant  an   information    in   the  case  of  a  libel   against  a  private 
individual,  unless  it  be  of  a  very  malignant  and  injurious  nature, 
and  the   prosecutor  positively  swears  the  allegation  to  be  without 
foundation  (A).     Nor  will  it  be  allowed,  where  the  defendant  has 

£  855  ]  been  already  indicted  for  ihe  same  oftence,  and  acquitted  (?),  or  it 
is  intended  as  a  mode  of  trying  a  mere  civil  right  {k),  or  if  the 
defendants  are  in  a  low  situation  of  life,  and  it  is  probable  the 
costs  of  the  proceedings  would  oppress  them  (/).  And  as  the 
court  of  King's  Bench  will  presume  the  attorney-general  compe- 
tent to  the  discharge  of  his  official  duties,  they  will  not  interfere 
in  any  case  which  it  is  his  more  peculiar  province  to  prosecute  (m). 
So  that  when  by  lapse  of  time,  the  penalty  forfeited  under  a 
penal  statute  has  fallen  entirely  to  the  crown,  they  will  leave  it  to 
the  king  to  prosecute  for  it  himself  through  the  means  of  his  own 


(a)  Kenyou's  Rep.  250.  498.       Com.   Dig.  Information, 

(6)  1  Burr.  3»5.    Hawk.  b.  2.  C. 

.0.26.   s.  9.  (i)  Hawk.  b.2.  c.26.  s.  8. 

(()  K  nyon's  Rep.  379.  (A)  fro.  Jac.    212.       Hawk, 

(rf)  3  B.  &  A.  382.  b.  2.  c.  26.  s.  8. 

(c)  2  Woodes.  5G3.  {1}  C'ald.  246,  7. 

(/)  4T.  R.  202.  2  Burr. 799.  (m)  4  Burr.  2089.     3    Burr. 

(g)  2  Mod.   302.      Com.  Dig.  1565.    4  Bla.  Com.  309.  Hand'* 

Information,  C.  Prac.  19.     2  Woodes.  563. 


(h)  Dougl.  284.  387.      1  Stra. 
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officer  (a).     And  offences  beyond  the  seas,  or  within  the  admiralty      I.  Against 
jurisdiction,  will  not   be   thus  punished,  except  where   the  court     itil'^^^iivlLs. 
have  power  by  some  act  of  parliament  to  redress  them  (b). 

Besides  these  cases  by  which  the  discretion  of  the  court  may 
be  guided,  they  will  take  into  their  consideration  all  the  circum- 
stances of  the  charge  before  they  lend  their  sanction  to  this  extra- 
ordinary mode  of  prosecution.  They  will  observe  the  time  of 
making  the  application,  and  whether  a  long  interval  has  elapsed 
since  the  injury,  and  to  what  cause  it  may  fairly  be  ascribed  ;  they 
will  consider  the  evidence  on  which  the  charge  is  founded,  and 
weigh  the  probabilities  which  it  seems  to  offer;  ihey  will  examine 
the  character  and  motives  of  the  applicant,  at  least  his  share  in 
the  matter  before  them  ;  and  they  will  look  forward  to  the  con- 
sequences of  the  measure,  they  are  requested  to  allow  in  the  pe- 
culiar situation  of  the  defendants  (c).  The  mode  in  which  all 
these  circumstances  are  brought  before  them  by  the  course  to  be 
taken  in  applying  for  a  criminal  information,  is  now  proper  to 
examine. 

It  is,  however,  necessary  here  to  observe,  that  before  a  party 
aggrieved  applies  to  the  court  for  leave  to  file  a  criminal  informa-  [  806  ] 
tion,  he  must  resign  his  civil  remedy,  and  drop  any  action  which 
he  has  already  commenced  against  the  defendant,  unless,  from 
peculiar  circumstances,  the  court  see  fit  to  allow  him  to  continue, 
or  to  institute  a  civil  proceeding  (c?).  And  if  an  action  is  actually 
depending,  they  will  refuse  to  grant  the  information,  unless  there 
be  a  positive  engagement  to  suspend  all  other  remedies  (e). 

Though  the  rules  adopted    by  the  court  respecting  the  time  of  Time  and  notice 
moving  for  a  criminal  information  apply,  in  strictness,  only  to  the  °^  "^*'°"' 
case  of  magistrates  (/),  it  should  be  the  object  of  the  prosecutor, 
m  every  case,  to  bring  forward   his  accusation  as  early  as  possible. 


(a)  2  Stra.  1234.  (rf)    2   T.   R.    198.       2  Burr. 

(6)  2  Stra.  918.     1  Sess.  Cas.  830.719.      Hawk.    b.  2.    c.  26. 

•^'^^'  s.  8,  ill  notis.      Hand's  Prac.  5. 

(c)  1  Bla.  Rep.  542.     As  to  Burn,   .1.    Information.     Tidd'a 

when   applications   of    this    na-  Prac.  8th  edit.  8,  note  (h). 
Jure  aganist  magistrates  should  (e)  Rep.  temp.  Hardw.  241. 

be  made,  see  post,  875.  (/)  See  post,  875. 


856  CHAPTER    XXII. 

Time  AND        because,  as  we  have  already  seen,  any  delay  which  he  is   unable 

NOTICE   OF  .  ,    ,  .,,  1  1  •  •      1-  1 

aioTiON.  *o  explain  will  operate  greatly  to  his  prejudice,  and  may  even  in- 
duce the  court  to  refuse  his  application  (a).  But  no  notice  of  his 
motion,  and  of  course,  no  affidavit  of  service  is  necessary,  pre- 
Jiminaries  which  must  be  observed,  where  a  magistrate  is  accused 
of  misconduct  in  the  discharge  of  the  duties  of  his  office  (6). 

■/ 

Affidavits  on  Before  the  statute  4  &  5  W.  &  M.  c.  18,  it  was  in  the  power 

wliicli  the  motion  ^ 

is  grouncltd  *.      of  any  individual  to  file  an  information  without  disclosing  to  the 
court  the  grounds  on  which  it  was  exhibited  (c).     But  as,  by  that 
provision,  no  proceeding  of  this  kind  can  be  allowed  without  leave 
of  the  court,  that  permission  is  only  to  be  obtained  upon  affidavits 
stating  the  circumstances  on  which  the  applicant  seeks  to  proceed 
by  this  extraordinary  method.  These  must  not  only  charge  the  de- 
fendant with  such  a  crime  as  will  justify  the  court  in  interfering, 
but  must,  in  general,  show  the  innocence  of  the  party  applying,  and 
that  his  motives  are  honorable  and  sincere  (d).     To  this  rule  there 
[     857    3        seem,  however,  to  be  some  exceptions  which  rest  on  their  own 
circumstances  and  do  not  affect  the  general  principle.    Thus  where 
in  a  libel  against  a  peer,  the  defendant  accused  him  of  treasonable 
words  spoken  in  parliament^  where  nothing  that  is  said  is  liable  to 
question ;  and  where  a  man  has  been  libelled  generally  as  a  thief, 
or  abused  with  any  other  charge  expressed  in  general  language,  he 
will  not  be  called  on  to  swear  the  negative,  as  if  particular  facts 
had  been    alleged  against  him  (e),  and  the  affidavit  need  not  nega- 
tive the  charge  when  the  party  libelled  be  abroad  (y"),  and  it  need 
not  do  so  where  the  libel  is  on   a  public  body  of  men  (g).     The 
evidence  offered  upon  these  affidavits  must  be  such  as  could  be 
received  before  a  grand  jury  or  upon   the  trial ;  and   therefore  it 
must  be  sworn  to  by  competent  witnesses,  and  not  depend   upon 
hearsay  or  the  unauthenticated  declarations  of  another  (/?).     There- 


(«)  Ante,  855.     1   Bla.  Kcp.  (e)  Dougl.  387,  390.     2  Chit. 

542.     5  13.    &   A.  612.       Post,  Rep.  1()2. 

874.  (/)  2  Chit.  Rep.  1G2. 

(Z»)  Hand's    Prac,   19.       See  (r/)  5B.&  A.  695.     ID.&R. 

post,  in  the  case  of  Magistrates.  197. 

(c)  4  T.  R.  290.  (A)  6T.  R.  294.       Bac.    Abr. 

(fl)    Dougl.   284.    387.    588.  Informations,  D.  in  notes.     See 

1  Burr.  402.     Burn,  J.  Inform-  ante,  as  to  Evidence,  568,  580. 
ation. 

*  See  forms  of  affidavits,  post,  last  vol. 
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fore  the  statement  of  a  quaker  cannot  be  received  in  support  of  the  Affidavits  on 

...  1  1      1   •  /v-  .•  1  J  •  I        .-  r    WHICH    MOTION 

apphcation,  though  his  affirmation  may  be  read  in  exculpation  ot  ^s  grounded. 
himself  (a).  So  if  a  person  apply  to  the  court  for  a  criminal  in- 
formation against  another  for  sending  him  a  challenge,  and  swears 
in  his  affidavit  tiiat  the  letter  was  delivered  to  him  by  a  third,  who 
told  him  he  came  from  the  defendant  but  had  refused  to  make  oath 
of  that  circumstance,  the  court  will  refuse  his  application  and 
leave  him  to  indict,  when  he  may  compel  the  attendance  of  his 
necessary  witnesses  by  the  usual  process  {b).  On  a  motion  for  an 
information  against  two  persons  for  endeavouring  to  raise  the 
price  of  oil,  it  must  distinctly  appear  that  they  combined  to- 
gether (c).  But  it  is  not  necessary  that  the  affidavits  on  which  the 
charge  is  founded  should  have  been  originally  taken  for  the  pur- 
pose, for  if  the  charge  is  having  unduly  endeavoured  to  prejudice 
the  minds  of  the  jury  in  a  cause  to  be  brought  to  issue,  and  the 
facts  were  disclosed  in  affidavits  to  put  off^  the  trial,  an  informa- 
tion may  be  granted  against  the  party  offending  on  the  matters 
brought  before  the  court  with  this  collateral  design  (r^).  And 
where  the  witnesses  who  refuse  to  make  affidavit  appear  to  be 
directly  under  the  controul  of  the  party  accused,  it  seems  that  the  [  858  ] 
court  will  sometimes  permit  secondary  evidence  to  be  given  of  what 
they  have  previously  asserted  (e).  So  where  the  matter  alleged  to 
be  criminal  is  contained  in  letters,  copies  of  them  sufficiently 
verified  to  be  correct  will  suffice  (/).  And  an  affidavit  that  the 
defendant  confessed  the  charge,  if  nut  sufficiently  denied,  will  be 
sufficient  to  induce  the  court  to  grant  an  information  against 
him  (g).  In  moving  for  an  information  against  a  mayor,  &c.  for 
bribery  at  an  election  for  parliament,  the  affidavit  should  show 
positively  corrupt  motives  (h). 

It  is  not  the  practice  for  any  of  the  affidavits  in  the  course  of  an 
application  of  this  nature,  to  be  entitled  in  any  cause  previous  to 
the  rule  being  made  absolute,  but  only  "  In  the  King's  Bench  "  ( i). 


(a)  Ante,  592.  (/)  1  Burr.  402. 

(/>)  GT.R.  294.  (ff)  Andr.  384. 

(c)  2  Chit.  Rep.  163.  (h)  3  B.  &  A.  582. 

(d)  4  T.  R.  285.  (i )  CT.  R.  GO.       Com.    Dig. 

(e)  2T.  R.  203,  in  notes,  scd      Information,  D.    Andr.  313, 14. 
piterc.  Hand's  Frac.  3.     2  Stra.  704. 
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Affidavits  on    It  is  indeed  laid  down  that  all   documents   of  this   description  in 

WHICH  MOTION  .  •  r         i  z' )  •       •        1     "     f  *•  * 

IS  GRouNDEu.  support  of  a  motion  for  leave  to  file  a  crimuial  information,  must 
not  be  entitled,  and  if  they  are,  the  court  will  refuse  to  receive 
them,  that  if  produced  on  showing  cause  against  the  rule,  they 
may  be  either  with  or  without  a  title,  and  that  after  the  rule  has 
been  made  absolute,  they  must  be  uniformly  entitled  (a).  The 
substance  of  the  affidavits  should  be  very  full  and  explicit,  and 
contain  all  matters  necessary  to  criminate  the  defendant,  and  jus- 
tify the  party  applying,  as  it  is  the  general  rule  of  the  court  not 
to  allow  any  supplementary  matter  to  be  afterwards  sworn,  either 
to  supply  what  is  defective  or  explain  what  is  obscure  (6). 


Moving  for  Rule 
to  sliow  Cause. 


[     859     ] 


The  affidavits  being  thus  prepared,  as  no  notice  is  requisite  to 
the  party  accused  (c),  the  next  step  is  for  the  prosecutor,  by  his 
counsel,  (for  he  cannot  do  it  in  person) (</)  to  move  the  court  of 
King's  Bench  for  a  rule  calling  upon  the  defendant  to  show  cause 
why  leave  should  not  be  granted  to  tile  an  information  against 
him  (e).  If  there  then  appears,  prima  fade,  upon  the  inspection 
of  the  ex  parte  statements  in  the  affidavits  of  the  prosecutor,  rea- 
son to  call  on  the  other  party  for  his  reply,  the  motion  is  granted. 
On  this  the  rule  is  drawn  up  by  the  clerk  of  the  rules  in  the 
crown-office  {f).  AVhere  several  persons  have  been  guilty  of  a 
joint  offence,  one  motion  should  be  made  and  one  rule  granted 
for  leave  to  file  a  single  information,  or  otherwise  they  could  not 
all  be  joined  in  one  information ;  for  if  a  distinct  rule  be  ob- 
tained against  each,  distinct  proceedings  must  severally  be  taken 
against  them  (g). 


Service  of  Copy 
of  Rule  Nisi  on 
Defendant. 


When  the  rule  is  thus  drawn  up,  the  next  step  is  to  serve  a  copy 
ou  the  defendant  (/i).  Personal  service  is  not,  in  general,  requisite, 
and  if  it  be  delivered  to  the  wife  of  the  party,  it  will,  prima  facie, 
be  supposed  that  the  defendant  received  it(j).  But  the  presump- 
tion thus  raised  may  be  overthrown  by  the  wife's  swearing  that  her 
husband  was  beyond  seas,  or  at  such  a  distance  that  it  was  impos- 


(a)  6  T.  R.  642.  Anrlr  313,  4. 
Cora.  Dig.  Infortnation,  D.  1. 
12  East,  1G.3.  Tidd's  Piac. 
8th  edit.  499.  Hand's  Prac.  3. 
2  Stra.  704. 

(6)  Hand's  Prac.  3. 

(c)  Ante,  850. 

(rf)  1  Chit.  Kep.  G02. 


(r)  Hand's  Prac.  3,4. 

( /■)  See  form  of  the  Kule Nisi, 
po.>;t,  last  vol. 

{())  3  Burr.  1270. 

(h)  Hand's  Prac.  3. 

(/)  2  Stra.  1044.  4  T.  R.  464. 
1  B.  &  P.  394. 
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sible  the  notice  should  reach  him  (a).     It  is,  therefore,  the  safest      Service  of 
course,  if  possible,  to  leave  it  personally  with  the  party  to  whom         nisi  on 
it  is  addressed.    At  the  same  time,  the  party  served  must  be  shown      defendant. 
the  original  rule,  from  which  the  copy  left  with  him  is  taken (6). 
After  this  an  affidavit  of  the  service  must  be  made  by  the  person 
who  was  actually  present,   in   order   that  the  rule  may  be   made 
absolute,  in  case  the  defendant,  at  the  time  appointed,  does  not 
think  proper  to  resist  it  (c).     Formerly  this  course  was  generally 
pursued ;  for  it  was  thought  more  prudent  to  suffer  the  informa- 
tion  to  be  granted,  than  prematurely  to  expose  the  grounds  of 
defence  on  which  the  party  accused  must  ultimately  rely  (J).     But      [     860     ] 
now  it  is  more  usual  to  resist  the  application  in  the  present  stage ; 
for  which  purpose  counter  affidavits  are  prepared  in  order  to  meet 
the  accusation  when  the  day  for  showing  cause  arrives  (e). 

If  the  defendant  is  conscious  of  his  innocence  of  the  charge  Affidavits  of  the 
alleged  against  him,  he  should  take  care  to  deny  it  in  the  most 
express  and  comprehensive  terms,  and  not  confine  himself  to  a 
mere  contradiction  of  the  evidence  stated  by  his  accuser.  Thus 
where,  on  a  motion  for  an  information  for  publishing  a  libel,  the 
only  affidavit  produced  was  that  of  a  man  who  asserted  that  the 
defendant  had  confessed  to  him  the  publication  of  the  matter 
charged  as  otfensive,  the  affidavit  of  the  defendant  that  no  such 
confession  was  made,  will  not  induce  the  court  to  discharge  the 
rule,  but  he  should  have  denied  the  fact  of  publication  itself  on 
w  hich  the  charge  was  founded  {f).  And  even  where  the  facts  of 
the  accusation  cannot  be  denied,  it  is  still  open  to  the  party  against 
whom  it  is  made  to  allege  the  purity  of  his  intentions,  and  to 
negative  the  allegations  of  corrupt  design,  which  will  frequently 
induce  the  court  to  refuse  their  sanction  to  the  severer  course, 
and  leave  the  prosecutor  to  indict  if  he  thinks  proper  (g).  The 
affidavit  of  the  prosecutor's  wife  may,  it  seems,  be  read  on  behalf 
of  the  defendant,  though  it  is  not  settled  whether  she  could  be 


(a)  Rep.  temp.  Hardvv.  271.  (d)  Id.  ibid. 

2Stra.  1044.     Hand's  Prac.  4.  (e)    Id.  ibid. 

(6)  Hand's  Prac.  4.  (  f)  Andr.  384. 

(c)  Id.  ibid.    SeeforraofAffi-  (g)  Dougl.  588.  2  Burr.  1162. 

davit  of  service.  Hand's  Prac.  Hand's  Prac.  6. 
88.  Post,  last  vol. 
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Affidavits  op  sworn  as  a  witness  on  the  trial  (a)\  and  we  have  seen  that  though 

THE   DEFENDANT.  i        »         /y?  •  •  •  •       •        i     • 

a  quaker  s  affirmation  cannot  be  read  in  support  of  a  criminal  in- 
formation, it  may  be  read  in  exculpation  of  the  defendant,  though 
not  of  third  persons  (^).  It  seems  that  tliese  affidavits  may  either 
be  with  or  without  a  title  (c) ;  but  it  is  more  proper  that  they 
should  be  entitled,  as  there  is  now  a  cause  before  the  court  to 
[  86l  ]  which  they  relate  (d).  The  mode  of  entitling  it,  in  general,  is  in 
the  name  of  the  king  against  the  party  on  whom  the  rule  nisi  is 
granted,  and  of  the  court  of  King's  Bench  in  which  all  the  pro- 
ceedings are  taken  (e). 

Of  enlarging  the  It  frequently  happens,  that  upon  the  motion  to  make  the  rule  ab- 
solute, if  not  soon  after  the  service  of  the  notice,  the  party  against 
whom  the  accusation  is  preferred  applies  to  the  court  to  enlarge 
the  time  for  showing  cause,  either  on  the  ground  that  a  copy  of  the 
rule  had  been  served  too  late  to  admit  of  the  due  preparation  of 
the  defence,  or  some  other  reason  which  may  induce  the  court  to 
grant  a  further  delay  (f).  This,  like  the  motion  in  chief,  is  made 
upon  affidavits  stating  the  facts  on  which  the  application  is 
founded  (g).  If  the  grounds  there  laid  appear  satisfactory,  the 
court  will  make  a  r«/e  enlarging  the  time,  but  will,  by  the  same 
rule,  compel  the  defendant  to  file  his  exculpatory  affidavits  by  a 
particular  day,  and  if  the  rule  is  enlarged  to  a  subsequent  term, 
will  require  him  to  consent  to  appear  and  plead  immediately,  in 
case  the  information  be  granted  against  him  {h). 

Proceedings  on  On  the  arrival  of  the   time  specified   in  the  rule  nisi,  unless  it 

showing  cause.  i  i    •/• 

has  been  enlarged,  if  no  cause  be  shewn  on  the  part  of  the  de- 
fendant, the  court,  on  the  production  of  the  affidavit  of  the  service 
of  a  copy  of  the  rule  will  make  the  rule  absolute,  if  they  think  the 
case  is  one  proper  to  be  tried  in  the  way  desired  by  the  accuser. 
But  it  more  frequently  happens  that  cause  is  shewn  on  the  behalf 


(a)  1  Sess.  Cas.  24.3.  (e)  Hand's  Prac.  4, 

(6)  Ante,  592,  857.  (/)  Hand's  Prac.  4,  5. 

(c)  6T.  R.  60,  642.  12  East,          (cj)  See  form  of  atBdavit,  post, 
166,  7.     Tidd,  4.06.  last  volume. 

(d)  Andr.   313,  14.  Hand's          (h)  Hand's  Prac.  5.  See  form 
Prac.  4.     Ante,  859.  of  Rule,  post,  last  volume. 
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of  the  defendant.     Either  in  person  (a),  or  more  frequently  by  his    Proceedings 
counsel,  he  addresses  the  court  on  the  subject-matter  of  his  own     °*'crtsE."^*' 
affidavits,  or  the  deficiency  of  the  prosecutor's  case,  and  submits 
to  the  court  that  the   proceedings  ought  to  be  withdrawn.     The 
counsel  for  the   opposite   party  are   then   heard  in   reply.     If  the 
judges  are  doubtful  as  to  the  course  which  they  ought  to  pursue,  or 
wish  for  more  evidence,  they  will  sometimes  adjourn  the  discussion 
to  a  future  day,  or  even  a  subsequent  term,  and  will  then,  when      r     gg^     "I 
both   parties  have   closed,    take    time   to   advise  (6).     At   length, 
having  examined  the  affidavits  and  heard  the  arguments,  they  will 
openly  pronounce  their  decision.     If  they  think  the  grounds  for 
the  application  insufficient,  they  will  then  make  a  rule  to  discharge 
the  former  (c).     If  they  resolve  on  this,  it  still  remains  a  question* 
by  whom  the  costs  of  the  proceedings  shall  be  defrayed.     Where 
the   court  think   the   defendant  has   been  culpable,  but  that  his 
excuse  in  some  degree  palliates  his  offence,  they  will  decline  pro- 
ceeding further  against  him,  on  condition  that  he  pays,   not  only 
his  own  costs,  but  those  which  the  prosecutor  has  incurred,  in  his 
endeavour  to  bring  him  to  justice  ((/).    Where  they  think  the  party 
accused  has  acted  irregularly,  but  not  criminally,  and  the  prosecu- 
tor seems  to  have  been  actuated  by  unworthy  motives,   they  will 
make  no  direction   respecting  costs,  but  leave  to  each  party  the 
payment  of  his  own  (e).     Where,  on  the  other  hand,  they  entirely 
acquit  the  party  accused  of  any  criminality  or  default,  and  consider 
the  applicant  as  having  acted  from   officiousness  or  malice,    they 
will  discharge  the  rule  nisi  with  costs,  compelling  him  to  defray 
the  whole,  and  exempting  the  object  of  his  charge  from  all  loss  by 
reason  of  a  groundless  or  frivolous  accusation  (J").     And  where 
the  attorney  of  the  prosecutor  of  such  a  charge  joined  with  him 
in  the  affidavit  on  which  it  was  founded,  and  was  proved  to  have 
uttered  words  expressive  of  his  wish  to  harass  and  impoverish  the 
defendant,   on   the  discharge  of  the  rule,   he  may  be  compelled  to 
defray  a  moiety  of  the  expeuces  (g). 


(a)  The  defendant  cannot  ob-  Post,  last  volume, 

tain    a   habeas  corpus  to    bring  (d)  Dougl.  314. 

him  out  of  gaol  to  shew  cause,  (e)  2  Burr.  722. 

3  B.  &  A.  679.  (/)  1  Burr.  550.  2  Burr.  787. 

(6)  Dougl.  720,  1.  3  Burr.  11G2.      Hand's  Prac.  7. 

(c)  See  the  form  of  rule  to  (</)  2  Burr.  C54. 
discharge  rule  nisi,  2  Burr.  722. 
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Proceedings 
on  showing 

CAUSE. 

r     863     1 


Of  the  recogni- 
zance to  prose- 
cute •. 


When  the  rule  is  discharged  with  costs  to  be  paid  by  either  of 
the  parties,  the  order  should  be  obtained  from  the  clerk  of  the 
rules,  and  taken  to  the  master  of  the  crown  office,  who  will  give 
his  appointment  for  the  taxation.  A  copy  of  this  paper  must  then 
be  served  on  the  solicitor  of  the  party  who  is  to  pay  them.  At 
the  time  fixed,  the  solicitor  of  the  party  who  is  to  receive  them, 
attends  the  appointment  with  his  bill,  when  the  master,  in  the  pre- 
sence of  the  solicitors  and  their  clerks  in  court,  taxes  the  costs, 
and  gives  his  allocatur  for  the  sum  at  which  he  fixes  them  (a).  If 
they  afterwards  remain  unpaid,  the  court,  on  affidavit  of  a  per- 
sonal demand,  will  grant  an  attachment  against  the  party  ordered 
to  discharge  them  (6). 

We  are  now  to  suppose  the  court  see  the  grounds  for  the  appli- 
cation, and  that  the  rule  is  made  absolute  ;  for  if  it  be  otherwise, 
all  proceedings  are  here  ended.  The  next  step  then  is  for  the  party 
who  has  thus  far  succeeded,  to  enter  into  the  necessary  recog- 
nizance to  prosecute.  This  was  rendered  indispensible  by  the 
4  &  5  W.  &  M.  c.  18,  which  was  intended  to  prevent  the  subject 
from  being  harassed  by  informations  filed  at  the  instance  of  pri- 
vate individuals,  who  might  never  bring  the  accusation  to  issue. 
By  that  statute  it  is  enacted,  that  the  master  of  the  crown  office 
shall  issue  no  process  upon  any  information  filed  by  leave  of  the 
court,  until  a  recognizance  has  been  delivered  to  him  from  the 
person  procuring  it  to  be  exhibited,  with  the  place  of  his  abode, 
and  his  title  or  profession,  to  be  entered  in  favor  of  the  defendant, 
in  the  penalty  of  £20,  to  prosecute  the  information  with  effect,  and 
observe  such  orders  as  the  court  shall  direct.  The  sum  specified 
seems  almost  too  small  at  the  present  period,  when  money  is  so 
much  reduced  in  value.  Every  justice  of  the  peace  is  empowered 
to  receive  such  a  recognizance  acknowledged  before  him. 


Form  of  recog-  jj  jg  tl^erefore  the  practice  for  the  prosecutor's  clerk  in  court  to 

prepare  the  recognizance,  and  procure  it  to  be  acknowledged  be- 


(a)  Hand's  Prac.  7.  See  form 
of  Allocatur,  post,  last  vol. 


(i)  Hand's  Prac.  7. 


'  See  form  of  the  Recognizance,  Hand's  Prac.  88.    Post,  last  v«l. 
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fore  the  clerk  of  the  crown,  or  a  justice  of  the  peace  for  the  dis-       Form  of 
trict  where  the  cause  of  the  prosecution  arises  (a).     When  taken    I^'^cognizance. 
to  the   office,  it   must  be   entered  of  record,  and  a  memorandum 
of  it  placed  in  an  open   room,  to  which  all  who    desire  it   may 
resort  without  fee  to  inspect  it  (6). 

These  preliminary  matters  being  attended  to,  the  information  is  Of  the  informa- 

1  J        1^  -.1  1  //  T>     tioii   itself,  its 

now  to  be  prepared.     It  commences  wjth  a  memorandum :  "  JbJe  fomi  and  requi- 

it  remembered  that  Sir  J.  B.  knight,  coroner  and  attorney  of  our  ^^^^^*' 
lord  the  now  king,  in  the  court  of  our  said  lord  the  now  king,  be- 
fore the  king  himself,  who  prosecutes  for  our  said  lord  the  king  in 
this  behalf,  in  his  proper  person,  comes  here  into  the  court  of  our 
said  lord  the  king,  before  the  king  himself,  at  Westminster,  on,  &c. 
and  for  our  said  lord  the  king  gives  the  court  here  to  understand 
and  be  informed,  that  C.  D.  late  of,  &c.  on,  &c."  after  which 
follows  the  substance  of  the  charge  ;  the  requisites  of  which  are 
the  same  as  in  an  indictment,  for  whatever  certainty  is  required  in 
one  is  also  necessary  in  the  other  (c).  Thus,  though  informations 
are  not  named  in  the  statute  of  additions,  it  is  necessary  to  de- 
scribe the  defendant  as  in  an  indictment,  or  a  plea  in  abatement 
may  be  supported  (J).  So  the  oifence  must  be  positively  stated, 
and  not  by  way  of  recital  (e).  But  it  has  been  holden,  that  where 
an  information  for  perjury  stated  that  it  appeared  by  the  rolls  of 
the  court  that  a  certain  action  was  brought,  that  a  trial  was  had 
thereon,  and  that  the  defendant  on  the  trial  took  the  oath,  which 
was  false,  8lc.  without  repeating,  "  and  the  said  coroner,  &,c.  fur- 
ther gives  the  court  here  to  understand  and  be  informed"  before 
the  mention  of  the  false  swearing,  the  allegations  were  sufficiently 
positive  (/").     And  an  information  for  a  libel  need  not  contain  the 


(a)  Hand's  Prac.  8.  (d)  4  Burr.  2556. 

(6)    Com.  Dig.     Information,  (e)  3  Salk.  375.     flawk.  b.  2. 

A.  2.  c.  20.  s.  4.     1  Show.  337.    Cora. 

(c)  4  Burr.  2556.  Hawk.  b.  2.  Dig.  Information,  D.  3. 

0.26.    s.  4.    Bac.  Abr.  Informa-  (  f )  Sir  T.  Rayni.  34.  Hawk, 

tions,  C.    Williams,  J.  Informa-  b.  2.  c.  26    s.  4.     Bac.  Abr.  In- 

tiou,  Criminal,  C.     Burn,  J.  In-  formations,  D. 
formation. 

*  See  forms  of  Informations,  Hand's  Prac.  132  to  26-i,  post,  vol.  ii.  7. 

Vol.1.  SH 
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Of  the         words  "  with  force  and  arms,"  or  allege  that  the  matter  is  false  (a). 

'iTSELF^Ts       ^^re    must  be  taken  not    to  accumulate    a  number  of  charges, 

FORM  AND        jjyj   jQ    confine  the  case  to  a    single  and   specific   offence  ;  and, 

REQUISITES. 

therefore,  where  a  ferryman  was  charged  with  several  acts  of  ex- 
tortion, without  alleging  the  persons,  the  cattle,  or  the  quantity  of 
goods  in  respect  whereof  the  excessive  remuneration  was  de- 
manded, the  court  arrested  the  judgment  after  a  verdict  of 
guilty  (b).  Several  defendants  may,  however,  be  joined  for  singing 
two  songs  respecting  two  different  individuals,  and  the  judgment 
will  not  be  arrested,  though  one  of  them  should  be  wholly  in- 
noxious (c).  The  leave  of  the  court  to  file  the  information  does 
not  appear  on  the  record  (d) ;  and  none  of  the  statutes  of  Jeo- 
fails extend  to  informations ;  so  that  defects  are  not  aided  by 
verdict  (e),  though,  as  we  have  seen,  they  are  amendable  at  any 
earlier  stage  of  the  prosecution  (f). 

Of  filing  the  in-      The  information  being  thus  prepared,  is  engrossed  and  filed  by 
formation,  and  of  i  \        t-»  • 

process.  the  clerk  m  court  whom  the  prosecutor  employs  (g).     Process  is 

then  issued  to  compel  the  defendant  to  appear.  But  if  this  be 
issued  before  the  requisite  security  to  prosecute  is  taken,  it  will  be 
set  aside  on  motion  ;  for  the  object  of  4&5  W.  &  M.  c.  18,  was, 
that  the  master  of  the  crown  oflSce  should  file  no  information  with- 
out leave,  and  issue  no  process  on  it,  without  recognizance  (Ii). 
When,  therefore,  this  previous  step  has  been  taken,  the  practice 
of  the  crown  office  is  to  issue  a  subpoena,  which  the  prosecutor's 
clerk  in  court  makes  out  and  engrosses,  and  a  copy  is  served  on 
the  defendant,  who  has  four  days  allowed  him  to  n)ake  his  appear- 
ance from  the  day  of  the  return  (/).  At  the  expiration  of  this  time* 
if  the  defendant  does  not  appear,  an  affidavit  is  made  of  the  ser- 


(«)  7T.R.  4.  (/)  Ante,  298. 

(/^)  Carth.  22«.      4  Mod.  102.  (^)  Hand's  Prac.  8. 

1  Show.  389.      3  Salk.  192,  201.  (/t)  Rep.  temp.  Hardw.  248. 

Com.    Dig.    Information,    D.  2.  (?)  Hawk.    b.  2.  c.  27.    s.  14. 

Bac.  Abr.  Information,  C.  Bac.  Abr.      Informations,      D. 

(c)  2  Burr,  980.  Hand's  Prac.  8.      Burn,  J.   In- 

(d)  Cowp.  501.  formation.      See   form   of  Sub- 
(,")  Wood's  Iijstit.    b.  2.   o.  4.  poena,  post,  last  vol. 

Burn,  J,  Information. 
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vice  of  the  subpoena,  and  a  capias  is  awarded  (a).     This,  however.    Of  fimng  the 

1        ,1  1  1  •     r  .•  •  1  -  ■  INFORMATION, 

IS  only  the  case  where  the  nnormation  is  granted  against  a  private  ^j^d 

individual,  for  when  a  corporation  aggregate   are   thus   prosecuted      ^^  process. 
a  distringas  is  the  only  course  which  can  be  adopted  (6).     If  the 
latter  process   be   issued  into   a  foreign  country,    there  must  be 
fifteen  days  between  the  teste  and  the  return  (c). 

Besides  this  usual  course  of  proceeding,  the  court  of  King's 
Bench  have  the  same  power  of  issuing  bench  warrants  at  once  to 
apprehend  the  party  accused,  when  they  think  the  nature  of  the 
case  requires  it  (d).  But  as  this  subject  applies  in  the  same  way 
to  informations  as  to  indictments,  and  the  proceedings  in  both 
cases  are  similar,  it  will  be  sufficient  to  refer  the  reader  to  that 
part  of  the  work  where  we  have  already  discussed  it(e). 

If  the  defendant  does  not  appear  on  any  of  these  modes  of  re- 
quiring him  so  to  do,  it  will  be  necessary  to  proceed  to  outlawry. 
It  was,  indeed,  formerly  thought  that  this  process  would  not  lie 
upon  an  information,  but  the  contrary  is  now  fully  settled  (/) ;  and 
the  proceedings  are  precisely  similar  with  those  on  indictment  for 
offences  below  the  degree  of  felony  (g).  As  in  that  case,  the  first 
step  must  be  by  venire,  and  the  subpoena  and  capias  will  not  be 
considered  as  any  stages  in  the  proceedings  to  outlawry. 

When  the  defendant  does  not  abscond,  his  clerk  in  court  usually  Of  appearance  *. 
enters  an  appearance  for  him  on  the  record,  within  the  time 
limited  for  that  purpose  (h).  If  this  be  neglected,  in  case  the 
defendant  is  in  custody,  the  prosecutor  should  cause  a  copy  of  the 
information  to  be  delivered  to  the  party  himself,  or  to  the  keeper 
or  turnkey  of  the  gaol  in  which  he  is  confined,  together  with  a 
notice,  that  if  an  appearance,  and  either  a   plea  or  demurrer  be 


(a)  Hawk.   b.  2.  c.  27.    s.  14.  (c)   1  Salk.  374. 

Hand's  Prac.  B.   Burn,  J.  Infor-  (rf)  4H  Geo.  3.  c.  r^B.  s.  1. 

mation.   See  the  form  of  Capias,  (e)  Ante,  339  to  315, 

post,  last  vol.  (  f )  4  Burr.   255-i,  G,  7,  3,  9. 

(b)  1  Salk.  374.     Hawk.  b.  2.  6T.  R.  573. 

c.  27.  s.  10.     Burn,  J.  Tnforma-  (g)  See  ante,  350  to  3G1. 

tion.     See   form  of  Distringas,  {h)   Hand's  Prac.  3. 
post,  last  vol. 

•  As  to  appearance  in  general,  see  ante,  -111,  &c. 
3H2 
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Of  appearance  not  entered  on  his  behalf,  within  eight  days,  he  shall  proceed  to 
enter  them  for  him  :  and,  if  this  has  no  effect,  he  may  go  before 
any  judge  or  commissioner  of  the  court  empowered  to  take  depo- 
sitions, and  make  affidavit  of  the  steps  that  he  has  taken,  after 
which  he  may  lawfully  act  up  to  the  notice  he  has  given,  cause 
all  necessary  proceednigs  to  be  entered,  and  proceed  to  trial  as 
if  the  general  issue  had  been  actually  pleaded  by  the  defendant  (a). 
An  infant  appears  by  clerk  in  court,  in  case  of  an  information 
against  him  (6). 

Of  office  copy  of  On  the  entry  of  the  appearance,  the  defendant's  clerk  in  court 
to  "pit'i'ul' 'and'  *^'  delivers  to  his  solicitor  an  office  copy  of  the  information,  which, 
imparlance.  y^,g  have  seen,    in   case   of  a  prisoner  in  custody,    must   be  left 

either  with  the  party  himself  or  with  the  keeper  or  turnkey  of  the 
prison  (c).  At  the  same  time  the  prosecutor's  clerk  in  court 
enters  two  four-day  rules  to  plead (tZ),  and  when  they  are  expired, 
a  motion  is  made  by  counsel  for  a  peremptory  rule,  which,  in 
London  and  Middlesex,  is  two  days,  and  in  other  counties  ten, 
and  which  is  drawn  up  by  the  clerk  in  court,  and  served  by  him 
on  the  defendant's  clerk  in  court  (e).  But  if  the  party  accused  be 
not  in  custody,  and  has  duly  appeared,  he  is  entitled  to  an  imparlance 
of  course  {J')  till  the  term  ensuing  (g).  Where,  on  the  other  hand, 
he  is  in  prison,  or  comes  in  on  a  cepi  corpus,  outlawry,  or  attach- 
ment, he  must  plead  imniediateiy,  because  he  has  been  guilty  of 
a  contempt,  and  no  further  time  can  be  allowed  him  (/t).  After 
the  expiration  of  the  peremptory  rule,  and  of  the  imparlance 
when  the  defendant  is  entitled  to  it,  if  no  plea  be  put  in,  the 
prosecutor  will  be  entitled  to  sign  judgment  by  default  {i),  which 
the  defendant  sometimes  chuses  to  allow,  when  he  sees  no  pro- 
bability of  an  acquittal — as  well  to  save  the  expence  of  a  trial, 


(a)  40  Geo.  3.    c.  58.     s.  1.  Prac.  i).       Ante,  432,  3.      See 
Ante,  411,  12.  form  of  peremptory  rule,    post, 

(b)  2  Ld.  Kaym.  1284.    Ante,  hist  vol. 

411.  (/)  iSalk.  367.     Com.  Dig. 

(f)  Hand's  Prac.  9.    48  Geo.  3.  Information,  D.  5. 

C.58.  s.  1.     Ante,  412.  (//)  2Salk.  514.       Com.  Dig. 

{(I)  Ante,  432,  3.     See  forms  Information,  D.  5. 

of   I'our-day  Rules,    post,  last  (A)  2  Salk.  514.       Com.  Dig. 

volume.  Information,  D.  5. 

(r)   G  T.  R.   594.         Hand's  (*)  Ante,  433. 
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as  to  operate  in  extenuation  of  his  offence,  when  brought  up  to 
receive  sentence  (a). 

Unlike  an  indictment  which  is  the  finding  of  a  grand  jury,  and,  Of  amending 

.      .  and  quashing  the 

therefore,  cannot,  in  its   substance,  be   altered  after  it  is  round,  infarraation. 

an  information,  being  the   mere  assertion  of  the  officer  who  files 
it,  may  be  amended  at  any  time  before   the  trial  (6),  even  the  day 
before  the  trial   it   may  be  amended,  without  the  consent  of  the 
defendant,  before  a   single  judge  at  his  chambers  (c).     And  a  re- 
venue information  filed   by  the  attorney-general,  may  be  amended 
at  any  time  as  a  matter  of  course,  on  his  motion  {d).     So  a  mis- 
take in  any  criminal  information  may  be  rectified,  either  when  a 
demurrer  is  actually  put  in,  or  when   it  is   expected  (e) ;  or  after 
the  defendant  has  pleaded  in  abatement,  on  payment  of  the  extra 
expences(y").      And   these  alterations   may  be  very  extensive   and 
material :    thus  counts   may  be   struck   out  (g),    or  new  ones  in- 
serted (/«).     Nor  will  the  defendant  be  always  allowed  to  plead  de 
novo  (i).     But  after  the  record  is  gone  down  to  trial,  and   been 
withdrawn,    the   court  will  not  suffer   the  venue   to  be   changed 
from  one  county  into  another  (k).     When  the  amendment  is  made 
before  a  judge  at  his  chambers,  the   prosecutor   must  apply  for 
a  summons    to    shew  cause  why   the  alteration  should   not    be 
effected  (/).     On  this  the  judge  will  issue  a  summons  in  the  cause 
directed   to  the  defendant's  clerk  in   court,    agent,    attorney,  or 
solicitor,  requiring  him   to  attend   him  at  his  house  or  chambers, 
and  .shew   cause    why    the    specific   amendment    should   not   be 
made  (w).     But  though  he  is  thus  desired  to  attend,  his  consent 
is  not  requisite  (»)•      And  the  judge  will   proceed   to   make  an 
order   that  the   information  be   amended,  by  making  the    proper 
alteration  in  the  part  it  is  thought  proper  to  alter  (o). 


(a)  Hand's  Prac.  9,       Ante,  (/*)  3  Anstr,  714. 

429,30.  {i)    2Stra.  871.       1  Barnard, 

(6)    4  Burr.   2527,    25G8,    9.  342,  344. 

2Stra.  871.   1  Stra.  180.    4  T.  R.  (A)  2  Barnard,   G.       2  Stra. 

457.     Ante,  497,  8.  911. 

(c)    4  Burr.  2527.  (I)   4  Burr.  2528. 

Id)  3  Anstr.  714.  (m)  Id.  ibid. 

(c)    4  T.   R.  457.        4  Burr.  {u)   Id.  ibid. 

2527.  (o)   Id.  ibid,  where  sec  forms 

(/)  2  Ld.  Raym.  1307.1472.  of  these  proceedings. 

{fj)  Rep.  tempi  Uardw.  203,  9. 
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Of  amending.  As  defective  informations  are  thus  amendable,  the  court  will 
not  quash  them  on  the  motion  of  the  defendant  (a),  except  it 
appear  that  the  court  have  no  jurisdiction  to  try  it  (6).  But  if 
there  is  an  information  for  perjury  committed  on  the  trial  of  an 
information  for  conspiracy,  the  court,  if  they  think  fit,  may,  on 
the  consent  of  all  parties,  arrest  the  judgment  on  the  latter,  and 
quash  the  proceedings  on  the  former  (c). 

Of  picas  aud  Before  the  expiration   of   the   peremptory  rule   to  plead,    the 

defendant's  clerk  in  court  usually  enters  the  plea,  which  is  com- 
monly the  general  issue,  not  guilty  (d).  The  defendant  may, 
indeed,  plead  another  mformation  depending — a  previous  acquittal 
or  conviction,  and  any  other  matter  in  bar,  as  if  he  had  been 
indicted  (e).  But  it  is  of  little  use  to  plead  in  abatement  or 
demur,  where  the  defendant  would  sustain  no  inconvenience  from 
the  defect,  since  we  have  seen,  the  proceedings  may  immediately 
be  amended  (J').  We  have  seen  also,  that  where  the  defendant 
is  in  custody,  and  neither  appears  nor  pleads,  the  prosecutor 
may,  after  due  notice,  enter  the  general  issue  for  him,  and  pro- 
ceed,  at  once,  to  trial  (g). 

Issue  and  notice  The  pleadings  being  complete,  the  prosecutor's  clerk  in  court 
makes  up  the  issue,  with  notice  of  trial,  and  the  solicitors  of 
both  parties  take  office  copies  of  the  forms  Ih).  The  time  of  the 
notice  is  the  same  as  in  proceedings  on  an  indictment  in  K.  B.  (i). 
In  the  Exchequer,  if  the  veime  be  in  London  or  Middlesex, 
before  the  trial,  six  days'  notice  must  be  given,  but  if  the  trial 
be  at  the  assizes,  within  six  days  after  the  expiration  of  the  term 
preceding  (/r).  In  order  to  prevent  defendants  from  being  ha- 
rassed by  the  wanton  delay  of  the  prosecutor,   the  4  &  5  W.  Sc  M. 


(a)  1  Stra.  185,  071.      1  Salk.  (/)  4  T.  R.  457. 

Sl'2.      Com.    Dig.    Inforniatiou,  (^r)  Ante,  8G7.        48  Geo.   3. 

D.  4.    Burn,  J.  Information,  ace.  c.  58.  s.  1. 

1  Sid.  140,  cont.  {h)  Hand's  Prac.  9.     See  the 

(6)   Com.    Dig.    Information,  Forms  of  Issue   and  Notice   of 

D.  4.     1  Burr.  ;i85.  Trial,  post,  last  vol. 

(c)  2  Stra.  1072.  (i)    Ante,  487,  8. 

(</)  Hand's  Prac.  9.  {/<)  Cou>.    Dig.     Information, 

{(')    Com.   Dig.    Information,  D.  7. 
D.  5.     Sec  ante,  432  to  480. 
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c.  18,  enacts,  that  if  he  nesrlects  for  a  year  after  issue  is  joined,       Issue  and 

NOTICE. 

to  brnig  on  the  cause  to  trial,  the  court  may  award  them  costs, 
and  if  the  amount  is  not  paid  within  three  months,  the  defendant 
will  be  entitled  to  the  benefit  of  the  prosecutor's  recognizance  (a). 
And  if,  after  notice  given,  the  prosecutor  neither  countermands 
it  in  time,  nor  proceeds  to  trial,  the  costs  must,  by  the  course 
of  the  court,  be  paid  to  the  defendant ;  though  if  the  latter  had 
drawn  in  the  former,  by  giving  him  reason  to  believe  that  he 
would  produce  documents  material  to  be  brought  forward  in 
evidence,  that  might  be  a  reason  to  induce  the  court  to  depart 
from  their  usual  practice  (b).  The  court  of  K.  B.  upon  an 
application  of  the  defendant,  postponed  the  trial  of  an  infor- 
mation for  a  misdemeanor,  upon  the  defendant's  consenting,  by 
writing  under  his  own  hand,  to  the  examination  upon  interro- 
gatories of  a  witness  for  the  crown  (c). 

In  this  stage  of  the  proceedings,  it  is,  that  one  of  the  parties,  Special  jury, 
most  frequently  the  prosecutor,  takes  measures  to  bring  the  charge 
under  the  cognizance  of  a  special  jury(^).  When  this  is  the  case, 
the  solicitor  for  the  party,  who  wishes  for  the  special  jury,  draws 
up  a  motion  paper  for  the  rule,  to  which  he  obtains  the  signature 
of  counsel,  and  on  this  the  clerk  of  the  rules,  without  any  motion 
to  the  court,  draws  up  the  rule,  on  which  the  solicitor  procures 
the  master's  appointment  to  name  the  jury  (e).  The  mode  of 
striking  this  jury,  as  well  as  the  jury  process  in  ordinary  cases, 
the  time,  place,  and  mode  of  trial,  the  motion  for  a  new  trial, 
in  arrest  of  judgment,  and  for  judgment  as  well  as  the  sentence 
itself,  with  the  opportunities  afforded  for  compromise,  are  pre- 
cisely the  same  as  in  case  of  an  indictment  for  a  misdemeanor, 
either  originally  found  in  the  King's  Bench,  or  removed  thither 
by  certiorari,  from  some  inferior  tribunal  (J ).  It  has,  indeed, 
been  said,  that  the  sentence  will  be  more  severe  on  this  proceed- 
ing, than  if  the  defendant  had  been  convicted  on  an  indictment, 
because  it  is  only  allowed  where  the   ofience  is  of  a  nature  in- 


(a)  4  &  5  W.   &   M.     c.  18.  (d)  Hand's  Prac.  9,  10. 

s.  2.  (e)    Hand's   Prac.    10,       See 

(b)  3  Burr.  1304.  forms,  post,  last  vol. 

(c)  2  M.  &  8.  G02,    and   sec  ( /")  See  ante,  521,  &g. 
Tidd's  Prac.  tilh  edit.  831. 
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Speciai,  jub\.  jiirious  to  the  public  interests  (a) ;  but  that  is  only  saying  that 
enormous  misdemeanors  will  be  punished  more  severely  than  those 
■which  are  trivial;  for  it  cannot  be  supposed  that  if,  on  the  trial 
of  an  oflfender  in  the  ordinary  course,  he  appeared  to  be  guilty 
of  a  crime  calling  for  marked  punishment,  he  would  receive  a 
lighter  sentence,  because  no  information  was  filed  against  him. 

The  costs  of  the  prosecutor,  and  the  power  of  the  court  to 
award  him  a  third  of  the  fine  towards  paying  them,  seem  also  to 
be  similar  to  the  case  of  an  indictment  (6).  But  there  are  dif- 
ferent rules  established  with  respect  to  the  defendant's  expences ; 
thus  it  is  enacted,  by  4  &,  5  W.  8c  M.  c.  18,  that  if  the  prosecutor 
does  not  try  within  a  year  after  issue  joined,  if  the  defendants  be 
acquitted  by  verdict,  or  if  a  nolle  prosequi  be  entered,  the  court 
of  King's  Bench  are  authorized  to  award  them  costs,  unless  the 
judge,  before  whom  the  information  is  tried,  certifies,  in  open 
court,  on  the  trial,  that  there  was  a  reasonable  ground  for  insti- 
tuting the  prosecution  ;  and  if  the  costs  are  not  paid  within  three 
[  872  ]  months  after  taxation,  they  will  have  the  benefit  of  the  recogni- 
zance entered  into  before  the  issuing  of  process  (c).  If  the  pro- 
secutor neglects  to  apply  for  the  judge's  certificate  at  the  trial,  the 
court  will  have  no  discretion  to  refuse  his  costs  to  the  defendant, 
even  though  the  verdict  was  against  the  direction  of  the  judge, 
and  he  certify  ore  tenus  that  it  was  contrary  to  evidence  (d).  The 
Form  of  Cerii-  only  certificate,  therefore,  which  can  be  available  for  this  purpose, 
^^  ^'  is  one  entered  on  the  postea  (e).     And  wherever  the  defendant's 

case  is  such,  as  authorizes  the  court  to  award  him  costs,  he  will 
receive  them  ex  debito  justitite;  for  it  is  a  general  rnle,  that  when 
judges  are  empowered  by  a  statute  to  do  an  act  of  justice,  they 
are  bound,  of  course,  to  execute  the  power  with  which  they  are 
invested,  and  let  the  case  be  ever  so  hard,  they  have  no  discretion 
to  exercise  {/).  But,  if  the  information  was  tried  at  bar,  the  de- 
fendant will  not  in  any  case  be  entitled  to  costs,  because  the 
words  of  the  statute  are,  that  the  court  is  authorized  to  award 


(o)  2  Woodes.  563.  (c)  Comb.   345.      Com.   Dig. 

lb)  Ante,  826,  &c.  Information,  A.  2. 

(c)  See  ante,  863.  (f)   2  Ch.  Ca.  101.     2  Stra. 

((/)  2  Stra.  1131.     Com.  Dig.  1131.    Hawk.  b.2.  c.26.  s.21.. 
Information,  A.  2. 
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costs,  &c.  "  unless  the  judge  before  whom  the  information  shall  Form  of 
be  tried  shall,  at  the  trial,  in  open  court,  certify,  upon  record, 
that  there  was  a  reasonable  cause  for  exhibiting  such  information," 
which  is  to  be  understood  of  a  trial  at  nisi  prius ;  and  it  would  be 
absurd  to  suppose  that  the  judges  of  the  King's  Bench,  at  a  trial 
before  themselves,  should  make  a  certificate  to  themselves.  But 
the  better  reason  appears  to  be,  that  where  the  cause  is  of  such 
consequence  as  to  warrant  a  trial  at  bar,  it  may  reasonably  be  sup- 
posed not  to  come  within  the  intention  of  the  statute,  which  was 
principally  directed  against  trifling  and  vexatious  prosecutions  (a). 
And  if  there  be  several  defendants,  some  of  whom  are  acquitted, 
and  others  convicted,  the  former  cannot  have  their  costs  under  the  [  873  ] 
statute,  because,  previous  to  its  being  past,  no  defendant,  in  an 
action,  could  have  thus  been  reimbursed  his  expences  under  simi- 
lar circumstances,  and  the  act  will  not  be  construed  to  give  them 
any  right  in  criminal,  which  they  did  not  formerly  possess  in  civil 
proceedings  {h).  After  all,  the  statute  has  only  rendered  the  pro- 
secutor liable  to  the  extent  of  £'2.0,  named  in  his  recognizance ; 
for,  on  paying  that  sum,  he  will  be  discharged  from  all  liability, 
though  the  actual  expences  should  greatly  exceed  it  (c).  Nor  will 
the  court  compel  the  prosecutor,  at  the  time  they  grant  the  infor- 
mation, to  give  security  to  the  defendant  for  the  costs  which  may 
exceed  the  sum  for  which  the  recognizance  is  given  ;  so  that  the 
defendant,  though  acquitted,  will  still  receive  only  £10,  towards 
the  payment  of  his  expences  (J). 


Informations  against  magistrates  are  subject  to  nearly  the  same  Informations  in 

,  ,  •      .         •      .       •     1-   ■  1      1  J  u   II         1  the  Crown  Office 

rules    as   those   agamst   private   mdividuals;   and  we   shall   only,  against  Ma "is- 

iherefore,  notice  those  circumstances  in  which  they  differ.     These  t'*'^**^''' 


(a)  7  Mod.  47.     Hawk.  b.  2.  Criminal,  IV. 
c.  26.    s.  10.     Bac.  Abr.  Infor-  (c)  2  T.  R.  145.  3  Burr.  1810. 
niations,  D.     Hullock,  on  Costs,  Hawk.  b.  2.  c.26,  s.  12.     Hul- 
388,  9.    Williams,  J.  Informa-  lock,  589.     Bac.  Abr.  Informa- 
tion, Criminal,  IV.  tions,  D.     Hand's  Prac.  18. 

(6)  1  Salk.  194.     Hawk.  b.2.  (d)2T.R.  197.     Hawk.  b. 2. 

c.  2G.  s.  11.     Bac.  Abr.  Infor-  c.  2G.  s.  12.    Hullock,  589.  Bac. 

niations,  D.    Hullock,  on  Costs,  Abr.  Informations,  D. 


A88.    Williams,  J.  Information, 
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In  what  cases 
Informations 
against  Magis 
trates  will  be 
granted. 

[     874 


] 


variations  are  cliie%  found  in  the  causes  for  which  the  court  will 
grant  them ;  in  the  time  within  which  the  motion  must  be  made  ; 
in  the  necessit}?  for  previous  notice  ;  and  in  the  costs  which  the 
court  will  award,  when  they  refuse  to  make  the  rule  absolute. 

As  the  court  of  King's  Bench  exercises  a  superintendancy  over 
all  inferior  jurisdictions,  and  possesses  authority  to  restrain  the 
proceedings  of  inferior  magistrates,  it  is  invested  with  the  power 
of  inflicting  punishment,  by  information,  when  they  act  corruptly, 
according  to  their  discretion  (a).  Error  in  form  is  no  ground  for 
a  criminal  information  (6).  The  question  is  not,  whether  the  act 
done  might,  on  full  investigation,  be  found  to  be  strictly  right ; 
but  whether  it  proceeded  from  dishonest,  oppressive,  or  corrupt 
motives  (under  which  fear  and  favor  may  generally  be  included), 
or  from  mistake  or  error.  In  either  of  the  latter  instances,  the 
court  will  not  grant  the  rule  (c). 


This  proceeding  will,  therefore,  be  granted,  on  motion,  as 
against  ordinary  persons,  in  cases  where  the  court  think  it  proper 
to  interfere.  Thus  it  may  be  obtained  against  a  mayor,  for 
wilfully  absenting  himself  from  sessions,  which  could  not  be  held 
■without  his  presence  {d) — against  two  justices,  for  neglecting  to 
put  an  act  of  parliament  in  execution,  from  favor  and  partiality  to 
an  individual  (e) — against  a  justice,  for  singly  taking  an  examina- 
tion, preparatory  to  making  an  order  of  removal ;  and  against  two 
others  for  signing  the  order,  as  if  it  had  been  taken  before  them 
all,  without  either  summoning  the  party,  demanding  security,  or 
entering  into  the  merits  of  the  question  (/").  This  course  may 
also  be  adopted  where  one  magistrate,  from  illegal  motives,  dis- 
charges a  person  committed  by  another  under  the  vagrant  act  (g) — 


(a)  See  cases  in  the  following  (d) 
notes,  and  Hand's  Prac.  1,2.  c.  2G. 

(b)  iChit.  Kep.  219.  tions, 

(c)  3  B.  <^-  A.    430.      Qiiare,  sec  5 
whether  a  criminal  information  (e) 
vill  lie  against  justices  for  inak-  c.  26. 
ing  a  false  return  to   a  manda-  (f) 
nuis,  unless   the  return   i.s  cor-  101)2. 
ruptly  and  wilfully  false,  I  Dow.  (g) 
&  Ry.  485,  S.  C.  not  S.  P.    5  B.  c.  2(>. 
&  A.  755.  tions, 


1  Stra.  21.     Hawk.  b.  2. 

s.  9.     Bac.  Abr.  Inforraa- 
B.    in  notes;   when  not. 
East,  372. 

1  Stra.  413.  Hawk.  b.2. 
s.  9. 

Andr.   238,  39.     2   Stra. 
Hawk.  b.  2.  c.  2(>.  s.  9. 

2  T.  R.  190.  Hawk.  b.2. 
s.  9.  Bac.  Abr.  Inforraa- 
B.  in  notes.  Post,  last  vol. 
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where  judges  of   an  inferior  court,    illegally  give  freedom  to   a  In  what  cases 
debtor  confined  in  their  prison  (a) — and  where  a  justice  exceeds 
his  power,  in  bailing  a  person  accused  of  felony  (6).     An  infor- 
mation also  lies  against  magistrates  for  a  malicious  conviction  (c), 
corruptly  granting  or  refusing  a  licence  to  keep  an  ale-house  {d), 
for  illegally  demanding  a  fee,  previous  to  the  discharge  of  a  party 
arrested,  and  committing  him  on  his  refusal  to  pay  it  (e) ;  against 
any  magistrate,  or  collector  of  taxes,  for  extortion  (J),  for  abusing 
the  King's  commission,  to  the  oppression  of  the  subject  (g),  and 
for  making  a  false  return  to  a  mandamus  of  matters  known  to  be 
untrue  {h).     But  where  a  magistrate  appears  to  have  acted  with      L     "'^     J 
pure  and  upright  intentions,  the  court  will  not  thus  interfere,  but 
leave  the  party  who  thinks  himself  aggrieved,  to  the  more  ordi- 
nary remedy  (i).     And   as  it  is  but  reasonable  that  those,  who, 
in  general,  assist  the  public  justice,  and  police  of  the  countny, 
should   be    protected    in   the   honest   discharge   of   their   official 
duties,  strong  ground  for  an  information  must  be  laid,  before  the 
court  will  consent  to  allow  it,  and  some  flagrant  proof  of  cor- 
ruption  must   appear  (k).     And,  where  the   application  is  made 
by  a  party,  who  alleges  himself  to  have  been  illegally  convicted, 
or  otherwise  aggrieved  by  the  justice,  in  the  way  of  his  official 
duties,   he  will    be   required   to    make   an   affidavit,  exculpating 
himself  from  the  charge  originally  made  against  him,  and  which 
formed  the  ground  of  the  adverse  proceedings  (/). 

In  favor  of  magistrates  also,  the  time  within  which  any  appli-  Time  of  luotion. 
cation  of  this  kind  must  be  made  against  them  is  limited.     Thus, 


(a)  Rep.  temp.  Hardw.  135. 
Hawk.  b.  2.  c.  26.  s.  9.  Bac. 
Abr.  Informatious,  B.  in  notes. 

(6)  2  Stra.  1216. 

(c)  Cald.  305. 

(d)  1  T.  R.  692.  13  East,  270. 
322.  3  Burr.  1317.  Hawk.  b.  2. 
c.  26.  s.  9.  Bac.  Abr.  Informa- 
tions, B.  in  notes. 

(c)  1  Wils.  7.  Bac.  Abr.  In- 
formations, B.  in  notes, 

(/)  iSess.  Cas.  159,  160. 

(y)  Hawk.  b.  2.  c.  26.  s.  1. 
Bac.  Abr.  Information,  B. 

(/t)  1  Salk.  374.     Hawk.  b.2. 


c.  26.  s.  1.  Bac.  Abr.  Infor- 
mation, B.  1  Dow.  &  Ry.  485. 
5  B.  &  A.  755.  Ante,  874, 
note  (c). 

(i)    2  Burr.  719.  722.  1162. 

(k)  1  Bla.  Rep.  422.  2  Burr. 
719.  722.  1162.  2  Stra.  1182. 
1  T.  R.  652.  2  Dougl.  589. 
Hawk.  b.  2.  c.  26.  s.  9.  Bac. 
Abr.  Informations,  B.  in  notes. 
Hand's  Prac.  2. 

(Z)  3  T.  R.  388.  Hawk.  b.  2. 
c.  26.  s.  9.  Bac.  Abr.  Infor- 
mations, B.  i^  notes. 
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Time  tlie  court  will  not  grant  an  information  at  the  end  of  the  term, 

so  late,  that  cause  cannot  be  shewn  before  the  next,  for  any  mis- 
conduct alleged  to  have  taken  place  before  its  commencement, 
though  they  will  do  so  if  the  circumstances  complained  of  arose 
within  it  (a).  And  it  seems,  that  after  the  expiration  of  two 
terms,  no  motion  of  this  kind  will  be  entertained  at  all  (6) ;  nor, 
indeed,  so  late  in  the  second  term,  as  to  prevent  him  from  shew- 
ing cause  before  its  conclusion  (c),  and  this  rule  is  strictly  adhered 
to;  and  where  facts,  tending  to  criminate  a  magistrate,  took  place 
twelve  months  before  the  application  to  the  court,  they  refused 
to  grant  a  criminal  information,  although  the  prosecutor,  in  order 
to  excuse  the  delay,  stated,  that  the  facts  had  not  come  to  his 
knowledge   till    a  very  short   time    before    the    application  was 

made  {d), 
ii 

Notice  of  motion  Another  difference  between  the  case  of  magistrates  and  that 
or  lueiiiM.  ^^  private  individuals,  in  favor  of  the  former,  is  the  necessity  of 
[  87G  ]  giving  notice  of  the  motion  for  the  rule  nisi,  in  the  first  instance. 
This,  in  every  information  against  a  justice,  is  necessarily  the  first 
proceeding  (e).  The  notice  should  state  the  ground  of  com- 
plaint, and  should  be  served  personally  on  the  party  to  whom  it 
is  addressed ;  and,  if  that  be  impracticable,  left  at  his  usual 
place  of  abode  (/).  And  this  must  be  done  in  sufficient  time 
before  the  motion,  to  enable  him,  if  he  think  proper,  in  the  first 
instance,  to  oppose  the  motion  for  the  rule  nisi ;  but  he  seldom 
avails  himself  of  this  opportunity,  as  he  can  more  effectually 
make  his  defence,  when  the  affidavit,  containing  all  the  circum- 
stances of  the  charge  is  filed,  on  shewing  cause  why  the  rule 
should  not  be  made  absolute  (g).  An  affidavit  of  the  service 
must  then  be  made,  in  order  to  induce  the  court  to  grant  the 
rule  nisi,  in  case  no  opposition  is  made  on  the  part  of  the 
defendant  (//). 


(a)  1  T.  R.  »0.     Tidd's  Prac.  Prac.  2. 
8th  edit.  503,  4.  (/)  4  T.  11.465.  Hand's  Prac. 

{h)  13  East,  270.     Loft,  394.  3.     See  form  of  notice,   Hand's 

273.     Hand's   Prac.  G.     Tidd  6  Prac.  87.     Post,  last  vol. 
Prac.  8th  edit.  .503,  4.  (</)  Hand's  Prac.  3. 

(c)  13  East,  322.  Tidd's  Prac.  (ii)  Id.  ilj.     Sec  form  of  adi- 

8th  edit.  503,  4.  davit,  Hand's  Prac.  87.     Post, 

((/)  5  H.  ,1' A.  612.  last  vol. 

(c)  2  liarnard,  281.     Hand's 
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When  the  court,  on  the  application  to  make  the  rule  absolute,  Of  disrharf^ing 

'  .    _  .  ,  the  rule  iiisi, 

think  that  there  is  no  ground  for  permitting  an  information  to  be  with  costs, 

filed,  and  the  only  question  is,  how  the  costs  already  incurred  shall 

be  defrayed,  they  will    consider  the  circumstance   of  the    party 

accused  being  a   magistrate,  and  acting  in   the  discharge  of  his 

official  duties,  as  very  material  to  their  decision.     And,  therefore, 

where  the  court  was  moved  to  grant  a  criminal  information  against 

magistrates,  and  several  others,  for  a  misdemeanor,  relating  to  the 

conviction  of  a  poacher,  they  discharged  the  rule,  with  costs  to 

be  paid  to  the  magistrates,  and  left  the  others  to  defray  their  own 

expences  (a).     And,  in  general,  whenever  the  charge  is  altogether 

groundless,  costs  will  be  directed  to  be  paid  to   the  magistrate  ; 

and  that  not  only  by  the  prosecutor  himself,  but  by  his  attorney, 

who  joined  in  the  affidavit  for  the  rule,  if  his  motives  be  proved 

to  be  malicious  (b).     But  where  the  justice,  though  cleared  from      [     ^77     ] 

all  oppressive  intentions,  appears   to  have  acted  irregularly,  the 

court,  while  they  will  discharge   the  rule,  will  leave  him  to  pay 

his  costs,  as  if  he  were  a  common  defendant  (c). 

From  this  stage  of  the  proceedings  the  course  seems  to  be  the 
same,  whether  the  object  of  the  prosecution  be  a  magistrate  or  a 
private  individual.  It  need  only,  therefore,  be  observed,  that  the 
court  incline,  throughout  the  prosecution,  to  protect  those  whose 
authority  it  is  important  to  maintain,  and  who  must  be  liable  to 
error,  in  the  honest  discharge  of  their  numerous  and  complicated 
duties. 


(«)  2  Burr.  1102.     Bac.  Abr.  (b)  2  Burr.  654. 

Informations,  B.  in  notes.  (c)  2  Burr.  722. 
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Abatement  of  prosecution, 

death  of  prosecutor  does  not  abate,  2 

ABATEMENT,  PLEAS  IN, 

when  may  be  pleaded,  445,  (see  title  Indictment.) 

for  defective  name  or  addition,  445 

for  objection  on  the  face  of  indictment,  more  usual  to  quash,  ib. 

not  for  mistake  in  name  or  addition  at  common  law,  ib. 

may  be   made   for  mistake  in  name,   &c.  under  statute  of  addi- 
tions, 446 

no  distinction  between  christian  and  surname,  ib. 

want  of  addition,  ground  of,  ib. 

another  prosecution  depending,  no  ground  for,  ib. 

alias  (lictus,  ib. 

only  mode  of  taking  advantage  of  errors  in  name  or  addition,  447 
time  and  manner  of  pleading  in,  447 

in  misdemeaner  by  attorney,  ib. 

before  plea  in  bar,  447.  423 

should  be  on  arraignment,  447 

in  treason  in  writing,  and  signed  by  counsel,  ib. 

if  demurred  to,  when  defendant  must  instantly  join,  ib. 
form  and  requisites  of,  447 

when  may  be  ore  tenus,  ib. 

more   regular   to  engross  on   parchment,  and   have  it  signed   by 
counsel,  448 

must  disclose  real  name,  ib. 

when  by  peer,  of  right,  to  be  tried  by  peers,  must  set  out  the  writ 
of  his  title,  ib. 

should  answer  over  to  felony,  ib. 

not  demurrable,  though  it  does  not  answer  over,  ib. 

in  misdemeanor,  no  answer  over,  ib. 

proper  conclusion  of,  ib. 

affidavit  of  truth  necessary,  ib. 

whether  necessary  on  trial  of  high  treason,  at  bar,  ib. 
proper  entry  of  name  in  plea  of  misnomer,  449 
demurrers  to,  ore  tenus,  449 

informal  plea  not  to  be  quashed,  ib. 

or  amended,  ib. 

joinder  to,  immediately,  ib. 

may  be  to  replication,  ib. 
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ABATEMENT,  PLEAS  m -(continued.) 
proceedings  on,  449 

best  to  allow,  ib. 

replication  to,  ib. 

issue  venire  and  trial  instanter  in  felony,  450 

course  at  sessions,  ib. 

trial  of  peerage  by  record ;  of  a  peeress  by  marriage  by  a  jury,  ib. 
judgment  on,  450 

for  defendant,  ib. 

in  misdemeanor,  ib. 

in  felony,  ib. 

where  several  defendants,  affects  proceedings  only  as  to  the  party 
pleading,  ib. 
against  defendant,  451 

in  misdemeanors  final,  ib. 

in  felonies  respondeas  ouster,  ib. 

when  on  demurrer  to  defendant's  plea  not  final,  ib. 
reason  of  distinction,  ib. 

ABBREVIATrONS, 

not  allowed  in  indictment,  176 

ABJURATION,     (see  title  Sanctuary.) 
privilege  of,  abolished,  16 
persons  who  have  abjui*ed  the  realm  cannot  be  bailed,  95 

ACCESSARIES, 

on  shore,  to  casting  away  a  ship  at  sea,  how  triable,  154 
general  statement  of  lavv  relating  to,  261  to  267 
definition  of,  261 
what  offences  admit  of,  ib. 

no  accessaries  in  high  treason  against  government,  and  why,  ib. 

may  be  accessaries  in  inferior  treasons,  ib. 

no  accessaries  in  petit  larceny  and  offences  less  than  felony,  ib. 

no  accessaries  before  in   manslaughter,  ib. 

in  felonies,  in  general,  may  be  accessaries  both  before  and  after,  262 
before  the  fact,  definition  of,  262 

a  party  cannot  be  indicted  as  accessary  if  present  at  the  crime,  ib. 

words  implying   mere  permission  do  not  constitute  accessary  be- 
fore, ib. 

if  one  hire  another  to  lay  poison,  he  is  accessary  before,  ib. 

party  who  lays  poison,  not  accessary,  but  principal,  ib. 

whoever  procures   a  felony,  though  through  a  third  person,  is  ac- 
cessary before,  ib. 

father  persuading  mother  to  kill  a    child  not  then  born,  accessary 
before,  ib. 

person  commanding  unlawful  act,  whereby  death  ensues,  accessary 
to  nmrdcr,  263 

if  principal  does  a  different  felony,  the  procurer  is  no  accessary,  ib. 

if  principal  merely  alter  circumstance,  procurer  is  accessary,  ib. 

what  deviation  destroys  the  procurer's  guilt,  ib. 

general  rule  as  to  accessaries  before,  264 

unsuccessful  solicitation  indictable  as  a  misdemeanor,  ib. 
after  the  fact,  definition  of,  264 

cannot  be  to  any  petty  larceny,  misdemeanor,  or  trespass,  ib. 

to  constitute,  the  felony  must  be  completed,  ib. 
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ACCESSARIES— (con/mM«£.) 

after  the  fact,  definition  of — (continued.) 

to  constitute    knowledge  of  the   felon's  guilt   is  requisite,  and    must   be 
averred,  264 
thought  some  implied  notice  sufficient,  265 
what  evidence  sufficient  to  raise  the  presumption,  ib. 
bow  far  public  attainder  may  operate  as  presumptive  of  knowledge,  ib. 
receiving  or  assisting  necessary  to  constitute,  ib. 
any  assistance  to  enable  party  to  escape,  ib. 
lending  horse  to  ride  away,  ib. 
rescue  from  officers,  ib. 
but  not  to  procure  legal  acquittal,  ib. 
receiving  stolen  goods  a  misdemeanor,  266 
receiving  linen  stolen  from  bleaching  grounds,  ib.  and  Addenda. 
receiving  stolen  goods,  makes  accessary  after  the  fact,  ib. 
husband  and  wife  may  legally  assist  each  other,  ib. 
no  other  relation  will  excuse  harbouring  a  felon,  ib. 
may  be  accessaries  after,  to  accessaries  before  the  fact,  ib. 
cannot  be  accessaries  after,  to  accessaries  before  the  fact,  ib. 
time  of  trial  of  accessaries  in  general,  ib. 

formerly  not  till  conviction  or  outlawry  of  the  principal,  ib. 
altered  as  to  receiving  stolen  goods  by  statute,  266,  7 
and  altered  as  to  other  offences,  267,  Addenda. 
punishment  of  accessaries  in  general,  267 

before  the  fact  in  general,  same  as  principal,  ib. 
enactment  of  3  Geo.  4.  c.  38.  s.  3.  267,  et  errata  to  267 
accessaries  after  the  fact  generally  allowed  clergy,  267,  275 
accessaries  after,  in  case  of  horse  stealing,  excluded  clergy,  ib. 
this  does  not  extend  to  receivers  of  stolen  horses,  267 
•when  statute  excludes  aiders  from  clergy,  it  does  not  include  accessaries 

after,  275 
joinder  of  accessaries,  272 
indictment  of  accessaries,  (see  title  Indictment,  ib.) 
arraignment  and  trial  of  accessaries,  (see  trial  Arraignment.) 
exigent  ought  not  to  issue  against  accessaries  at  same  time  as  principal,  353 
reversal  of  principal's  attainder  reverses  that  of  accessary,  756 

ACCOMPLICE, 

admission  of,  to  give  evidence,  82 

not  assured  of  pardon  at  common  law,  83,  768 

committed  by  London  police  officers,  83 

evidence  of,  603,  (see  title  Evidence.) 

"when  entitled  to  pardon  by  statutes,  766,  (see  title  Pardon.) 

when  has  an  equitable  claim  to  pardon,  769 

ACQUITTAL,  (see  title  Autre  fois  acquit.) 

ACTION, 

when  action  at  law  merged  in  offence,  5 

detaining  for,  when  defendant  in  custody  for  criminal  offence,  132.  811,  12 

when  party  can  bring  action  as  well  as  indictment,  5,  6 

verdict  in,  mode  of  trial  on,  154 

ADDITION, 

not  necessary  in  warrant,  10 

the  law  relative  to,  in  describing  defendant  and  third  persons,  203  to  217, 
(see  title  Indictment,  and  Addenda  to  page  208) 
Vol.  I.  3  1 
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ADJOURNMENT, 

on  account  of  length  of  trial,  G28,  (see  title  Trial.) 
to  give  judgment,  099 

ADMIRALTY  SESSIONS, 

at  coinmon  law,  oflTences  at  sea  triable  only  by  civil   law,  151 
provisions  of  28  Hen.  8.  c.  151,  respecting  trial  at,  ib. 
commission  of,  152 

to  whom  directed,  ib. 
jurisdiction  of,  formerly  confined  to  treason,  felony,  robbery,  murder,  and 

confederacy,   153 
jurisdiction  extended   by  39  Geo.  3.    c.  37,  ib. 
persons  may  be  found  guilty  of  manslaughter  at,  ib. 

by  43  Geo.  3.  c.  113.    persons  casting  away  a  vessel  may  be  tried  at,  154 
accessaries  on  shore  to  casting  away  ship  at  sea  triable  at,  ib. 
the  28  Hen.  8,    merely  altered  mode  of  trial  in,  155 
still  rests  on  its  old  foundation,  ib. 

otrences  still  triable  on  shore  which  were  so  at  common  law,  ib. 
murder  triable   either  in  or  on  shore,  as  the  death  occurs,  ib. 
in  havens,  creeks,  and   rivers,  have  concurrent   power  with  common   law 

courts,  ib. 
how  to  be  holden,   by  32  Geo.  2.   c.  25.   s.  20,  156 

AFFIDAVIT, 

to  obtain  habeas  corpus,  124 

at  nisi  prius,  may  be  taken  as  foundation  of  criminal  proceedings,  165 
how  to  procure  in  evidence,  when  in  another  court,  321 
df  pleas  in  abatement,  448 

of  service  of  notice  of  trial,  489,  (see  title  Trial,  notice  of.) 
to  put  off  trial,  493,  (see  title  Trial,  putting  off.) 
in  aggravation  and  excuse  after  conviction  of  misdemeanor,  691 
to  ground  motion  for  criminal  information,  856,  (see  title  Information.) 
of  service  of  rule  nisi  for  information,  859 
of  defendant,  on  application  for  information,  860 
to  enlarge  time  for  rule  in  information,  861 
of  service  of  notice  of  »inotion  for  rule  nisi  on  magistrate,  ib. 

AFFRAY, 

doors  may  be  broken  to  suppress,  56 

ALIAS   DICTUS. 

defendant  indicted  by,  cannot  plead  in  abatement  when,  446,  (see  indictment 
as  to  names  of  parties.) 

ALIEN, 

entitled  to   jury  de  mcdietate  linguae,  525,  (see  title  Jury,  petit.) 

AMENDMENT, 

in  indictments,  when  not  allowed,  297,  (see  title  Indictment.) 

of  caption,    may  be  at  any  time,  335,  (see  title  Caption.) 

of  pleas,  436,  (see  title  Pleas.) 

of  records  in  misdemeanors,  482 

wbat  allowable  on  writ  of  error,  753 

on  informations,  868,  (see  title  Informations.) 

AMICUS  CURI/E, 

any  one  may  suggest  defect  in  indictment  for  court  to  quash,  299 
any  one  may  suggest  that  an  inditor  was  outlawed  in  same  court,  308 
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ANATOMISING,  judgment  of,  704 
APPEAL, 

restitution  of  stolen  goods  only  given  on  at  common  law,  7 
examination  no  evidence  on,  80 
abolished   by  59  Geo.  3.  c.  46. 

APPEARANCE,   (see  titles  Arraignment.     Attorney.) 

must  be  personal  in  treason  or  felony,  411 

need  not  be  personal  in  mayhem,  ib. 

in  case  of  misdemeanors,   appearance  may  be  by  attorney,  ib. 

infants  prosecuted  for  misdemeanors  appear  by  attorney  in  the  crown  of- 
fice, ib. 

usual  at  sessions  to  appear,  traverse,  and  give  bail  to  try  at  next  sessions,  ib. 

clerk  of  court  may  confess  indictment  in   absence  of  defendant,   ib. 

in  misdemeanors  to  reverse  outlawry,  defendant  may  appear  by  attorney,  ib. 

in  outlawry  for  felony,  party  must  personally  appear,  412 

party  must  personally  appear  on  cepi  corpus,  exigent,  or  when  in  con- 
tempt, ib. 

when  prosecutor  may  enter  appearance  for  defendant  in  K.  B.  ib. 

all  defendants  must  appear  in  court  on  motion  for  new  trial,  or  in  arrest 
of  judgment,  659,  663 

APPREHENSION,  (see  title  Arrett.) 

APPROVER, 

cannot  be  bailed  by  justices,  95 

old  practice  of  becoming,  stated,  603 

ARRAIGNMENT,  (see  title  Appearance.) 

in  felonies,  defendant  must  personally  attend  in  order  to,  414 
next  stage  of  prosecution  where  party  brought  in   on  process,  ib. 
derivations  of,    ib. 
what  signifies,   ib. 
its  three  parts, 

calling  prisoner  to  bar,  and  directing  him  to  hold   up  his  hand,  414 
intended  to  identify  him,  ib. 
not  absolutely  requisite,  415 
not  usual  in  case  of  a  peer,  ib. 
reading  indictment  to  prisoner,  ib. 
object  of,  ib. 

in  English,  when  proceedings  in  Latin,  ib. 
should  be,  though  defendant  has  had  copy  of  indictment,  ib. 
mode  of,  ib. 

slowly  to  enable  defendant  to  plead  autre  fois  acquit,  ib. 
asking  defendant  whether  he  is  guilty  or  not  guilty,  ib. 
form  of,  ib. 

if  party  confesses  on,  it  is  recorded,  416 
form  of  entry  of  not  guilty,  ib. 
meaning  of  cul-prit,  ib. 
asking  prisoner  how  he  will  be  tried,  ib. 
reply  of  prisoner,  ib. 
rejoinder  of  clerk,  ib. 
entry  of  '  po.  se,'  417 
particular  points  as  to, 

in  treason,  party  remanded  not  tried  immediately,  417 
Avhether  prisoner  is  to  have  irons  taken  off  during  arraignment,  ib. 
how  party  deaf  and  dumb  may  be  arraigned,  ib. 
peeress  tried  by  peers  arraigned,  kneeling,  ib. 

■  31  « 
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ARRA IGNMENT— (confin?<erf.) 

in  murder  formerly,  usual  to  postpone  arraignment  for  a  year  and  day, 

and  why,  417 
arraignment  now  in  murder  without  delay,  ib. 
appeal  now  never  waited  for,  41B 

usual  to  arraign  both  on  indictment  and  inquest  where  both  found,  ib. 
after  arraignment  plea  be  withdrawn,  party  may  be  arraigned  again,  ib. 
several  defendants  on  same  charge  arraigned  together,  ib. 
•want  of  arraignment  would  reverse  judgment  or  attainder,  ib. 
doubtful  how  far  arraignment  must  be  stated  on  record,  419 
statement  of  oyer  said  to  imply  arraignment,  ib. 
bow  to  state  arraignment  on  record,  ib. 
whether  arraignment  must  be  set  forth  on  record,  ib. 
of  principals  and  accessaries,  419 

strict  rules  as  to  accessaries  at  common  law,  ib. 

no  objection  ever  to  arraignment  of  accessary  that  principal's  attainder 

was  erroneous,  ib, 
death  of  principal  after  attainder  no  bar  to  acce  saries  arraignment,  420 
provision  of  1  Anne,  sess.  2.  c.  9,  &c.  as  to  arraignment  and  trial   of 

accessaries,  ib. 
still  legal  acquittal  of  principal  a  complete  bar,  ib. 
how  far  principal  must  appear  before  arraignment  of  accessary,  421 
when  there  are  several  principals,  ib. 

when  principal  and  accessary  may  be  arraigned  together,  ib. 
if   principal   plead   some   collateral  matter,  arraignment   of  accessary 

delayed,  ib. 
on  trial  accessary  may  dispute  guilt  of  principal,  ib. 
judgment  must  be  first  pronounced  on  principal,  422 
on  several  indictments,  422 

where  two  indictments,   arraignment  shouhl  be  on  both  at  once,  ib. 

on  indictment  and  coroner's  inquest,   ib. 

in  robbery,  why  if  several   indictments  distinct   arraignments   should 

be,  ib. 
incidents  of,  ib. 

denial  of  identity,  423,  (see  t\t\e  Identity .) 
pleading  in  abatement,  ib.  (see  title  Abatement.) 
standing  mute,  424  (see  title  Mute.) 
confession,  428  (see  title  Confession.) 

AllRAY,  CHALLENGE  TO,  (see  title  Ary,  Petit.) 

ARREST, 

may  be  before  indictment  found,  11 

what  it  is,  12 

who  are  liable  to,  ib. 

in  general  all  persons,  ib. 

exemptions  in  civil  do  not  operate  in  criminal  cases,  ib. 

a  married  woman  may  be  arrested,  ib. 

clergymen  in  churches  and  church-yards,  ib. 

when  peers  and  members  of  parliament  may  be  arrested,  ib. 
in  what  cases  it  may  be,  12 

formerly  considered  improper  until  after  indictment  found,  ib. 

ancient  exceptions  from  this  rule  accounted  breach  of  the  common  law,  13 

thief  taken  in  the  mainour  early  allowed  to  be  arrested,  ib. 

now  arrest  may  be  before  indictment  in  treason,  felony,  and  breach  of 
peace,  ib. 

all  misdemeanors  make  the  party  liable  to  arrest,  ib. 
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ARREST — (continued.) 

in  what  cases  it  may  be — (continued.) 

when  arrest  is  expressly  allowed  by  statute,  ib. 

not  usual  in  libel  and  small  misdemeanors,  ib, 

usual  on  attempts  to  commit  felony,  14 

may  be,  for  perjury,  on  warrant  of  justices  in  session,  ib. 

formerly  only  where  suspicion  arose  in  the  mind  of  the  magistrate,  ib. 

now  on  the  information  of  others,  and  on  the  high  seas,  ib. 

offending   against  Irish  laws,  or  in  foreign   country,  may  be  arrested 

here,  ib, 
reasons  for  allowing  arrest  before  indictment,  ib. 
cannot  be  without  warrant  for  a  common  misdemeanor,  15 
watchman  cannot  arrest  a  man  talking  loudly  in  the  street,  ib. 
when  arrest  may  be  without  warrant,  ib. 

the  actual  commission  of  a  crime  necessary  to  justify  the  party  arrest- 
ing, ib. 
with  warrant  the  party  is  excused,  except  actuated  by  malice,  ib. 
it  is  therefore  safer  to  obtain  a  warrant,  ib. 
any  one  may  arrest  a  person  exposing  an  infant  to  perish,  16 

or  playing  with  false  dice,  ib. 
under  vagrant  act,  ib. 
at  what  time  arrest  may  be  made,  ib. 
on  Sunday,  and  in  the  night,  ib. 
in  what  places  an  arrest  may  be  made,  ib. 
clergymen  in  churches,  ib. 

a  person  guilty  of  crimes  may  be  taken  here,  ib. 
who  may  arrest,  and  by  what  authority,  ib. 

private  persons  present  when  a  felony  is  committed,  ib. 

bound  to  assist  officers  or  quell  affrays,  17 
may  direct  an  officer  to  arrest  when  a  felony  is  done,  ib. 
w  ill  not  be  liable,  if  not  malicious,  though  mistaken,  ib. 
may  break  doors  when  felony  is  committed  in  their  presence,  ib. 
not  on  mere  suspicion,  ib. 

cannot   arrest  for  mere  breach  of  the  peace  when  it  is  over,  18 
may  seize  a  lunatic  or  other  person  going  to  commit  felony,  ib. 
must  declare  their  purpose  if  they  interfere  between  combatants,  ib. 
may  break  a  house  to  prevent  murder,  ib. 
may  ride  in  a  body  to  quell  a  riot,  ib. 

question  whether  a  private  person  is  justified  if  no  felony  is  com- 
mitted, ib. 
better  to  obtain  a  warrant,  and  why,  ib. 
arrest  cannot  be  made  legal  by  a  subsequent  warrant,  19 
arrest  on  hue  and  cry,  or  if  person  offering  goods  to  sell  or  pawn, 
legal,  ib. 
arrest  of  a  night  walker  legal,  ib. 

what  private  person  ought  to  do  with  his  prisoner  when  arrested,  20, 
and  Addenda  to  page  20 
by  constables,  20  to  24 

this  office  original  and  ministerial,  20 

appointment  of,  by  magistrates,  to  quel  riot,  &c.  20,  note  (c) 

may  apprehend,  without  warrant,  and  when,  20 

may  apprehend  affrayers  guilty  in  their  presence,  ib. 

have  at  least  equal  power  with  individuals,  ib. 

may  demand  the  assistance  of  others,  ib. 

when  may  arrest  on  the  iufonnation  of  others,  21 
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AJiJlEST— (continued.) 

by  constables — (continued.) 

cannot   in   general   arrest    on    mere   suspicion   when   no   felony  com- 
mitted, 21 
may  arrest  night-walkers,  ib. 

may  an-est  parties  carrying  suspected  goods  after  sun- set,  ib. 
may,  by  statute,   arrest  reputed  thieves,  c^c.  ib. 
extensive  powers  of  Bow-street  officers,  22 
are  bound  to  arrest  or  make  hue  and  cry  on  a  direct  charge  of  felony, 

22,  et  Addenda. 
are  justified  on  another's  charge,  though  no  felony  is  committed,  22 
qucere  whether  they  may  arrest  for  breach  of   the  peace  on  another's 

charge,  23 
should  always,  if  possible,  have  a  warrant,  and  why,  ib. 
may  break  doors  to  take  a  felon,  when,  ib. 
may  break  doors  to  prevent  a  felony,  ib. 

after  arrest,  where  may  confine  the  party  for  a  short  time,  24 
should  always,  as  soon  as  possible,  take  the  party  before  a  justice,  24, 
et  Addenda. 
by  watchmen,  may  arrest  night-walkers  on  reasonable  suspicion,  24 
have  similar  powers  to  constables,  ib. 
may  deliver  party  to  a  constable  or  magistrate,  ib. 
by  justices  of  peace,  ib. 

may  arrest  on  their  own  view,  lb. 

may  verbally  command  his  servants  to  arrest  affrayers,  25 
may  take  a  body  to  arrest  felons  and  traitors,  ib. 
ought  not  to  commit  where  they  are  witnesses,  28 
by  sheriffs,  25 

required  to  arrest  felons,  and  all  persons  to  aid  them,  ib. 
may  arrest  a  party  accused  of  felony,  though  his  guilt  is  doubtful,  ib. 
if  assaulted,  may  apprehend  the  offender,  2G 
by  coroners,  who  may  arrest  or  cause  to  be  arrested  any  felon,  ib. 
by  secretary  of  state,  ib. 
on  hue  and  cry,  ib. 

definition  of  hue  and  cry,  ib. 

antiquity  of,  ib. 

described  at  common  law,  ib. 

confirmed  by  statutes,  27 

by  whom  to  be  levied,  ib. 

by  justices,  constables,  and  private  persons,  ib. 

person  making  it  without  cause  punishable,  28 

how  to  be  levied,  ib. 

what  may  be  done  on  it,  29 

all  who  follow  it  may  arrest,  ib. 

all  are  justified,  though  no  crime  committed,  except  the  raiser,  ib, 

it  arms  all  with  the  authority  of  a  warrant,  ib. 

if  the  wrong  person  is  taken,  no  action  lies,  ib. 

doors  may  be  broken  where  oflender  is,  30 

^f  doors   are   broken,    and   the   party  was   not   there,   it  will   be 

trespass,  ib. 
all  suspected  places  may  be  searched  without  breaking,  ib. 
reasonable  ground  of  suspicion  must  be  shewn  if  the  innocent  are 

tpken,  ib, 
04  action  for  arrest,  the  general  issue  may  be  pleaded,  ib. 
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ARREST — (continued.) 

if  felon  is  not  taken,  action  lies  against  the  hundred,  SO 
hue  and  cry  now  obsolete,  31   (see  title  Warrant,) 
under  warrant,  31.  33 

the  more  prudent  course,  31 

mode  of  obtaining,  ib. 

summons  when,  the  proper  proceeding,  32,  et  Addenda. 

more  usual  when  the  offence  is  trifling,  32 

how  to  be  framed,  ib. 

may  sometimes  be  granted  without  oath,  ib. 

service  of,  on  defendant,  33 
the  warrant  itself,  ib. 
on  what  evidence,  33,  4 

by  whom  granted,  &c.  34,  et  Addenda,  (see  title  Warrant.) 
when  arrest  is  made  under  warrant,  the  officer  and  magistrate  pro- 
tected, ib. 
how  the  arrest  is  to  be  made  on  warrant,  47 
should  be  as  soon  as  possible,  ib. 

at  some  police  offices  officer  tells  parties  when  to  attend,  ib. 
what  corporal  seizure  amounts  to  an  arrest,  48 
if  warrant  is  directed  to  sheriff,  he  may  empower  any  to  arrest,  ib. 
inferior  officers  must  act  in  person,  though  any  may  aid,  ib. 
when  warrant  directed   to    all   constables,   none   can   act   out   of   his 

precinct,  ib. 
when  directed  to  one  constable  he  may  execute  it  any  where,  ib. 
and  new  enactment  of  5  Geo.  4.  c.  18.  s.  6.   ib. 
power  of  constables  in  Westminster  and  London  to  arrest,  ib. 
if  warrant  directed  to  several,  one  of  them  may  arrest,  49 
if  warrant  express  jointly  and  not  severally,  all  must  join,  ib. 
officer  must  be  near  if  others  aid  him,  ib. 
officer  may  call  in  military  aid,  ib. 

arrest  must  be  within  county  of  justice  by  whom  warrant  granted,  ib. 
arrest  may  be  in  any  franchise,  ib. 
arrest  may  be  in  night,  and  for  felonies  on  Sunday,  ib. 
arrest  may  be  under  warrant  long  after  its  date,  50 
in  arresting,  officer  must  follow  the  directions  of  the  warrant,  ib. 
instance  where  officer  liable  for  deviating  from  warrant,  ib. 
general  rule  as  to  liability  of  officers,  ib.  [ib, 

known  officers  within  their  own  precincts   need  not  show  their  warrant, 
if  out  of  their  own  precincts,  private  persons  are  not  known,  must,  51 
and  in  all  cases  they  ought  to  shew  it,  ib. 
of  breaking  doors  to  arrest,  (see  title  Doors,  Breaking,  ib.) 
what  to  be  done  after  arrest,  59 

party  should  be  taken  to  prison  or  a  magistrate,  ib. 

in  cases  of  necessity,  officer  may  keep  the  party  in  his  own  custody,  ib. 
officer  may  take  the  word  of  party  in  trilling  cases,  ib. 
qucere  whether  officer  can  re-take  a  man  he  has  released,  ib. 
oQicer  may  re-take  after  escape,  GO 
may  detain  after  a  return,  ib. 
gaoler  protected  in  receiving  a  prisoner,  ib. 
as  to  Escapes,  Resistance,  and  Retaking,  see  those  titles. 

ARREST  OF  JUDGMENT, 

motion  in,  GGl,  (see  title  Judgment,  Proceedings  at  to.) 
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ARSON, 

justices  cannot  bail  party  accused  of,  95 
how  excluded  from  clergy,  678 

ASSIZE,  COMMISSION  OF,  147  (see  title  Assizes.) 

ASSIZES, 

how  often  held,  and  before  whom,  141 

division  of  England  into  Circuits,  ib. 

anciently  three  justices  in  Eyre,  now  six  commissioners,  142 

judges  sit  at,  by  virtue  of  five  commissions,  ib. 

may  proceed  under  one  where  they  have  no  jurisdiction  by  another,  ib. 

respective  uses  of  the  several  commissions,  142,  3 

Commission  of  oyer  and  terminer,  143 

to  whom  directed,  ib. 

four  commissioners  must  be  present,  ib. 

commissioners  under  may  proceed  on  indictment  taken  before  others,  ib. 

powers  given  by  its  express  language,  144 

when  statute   does  not  state  who  is  to  try  offence  it  may  be  tried  under 
this  authority,  ib. 

persons  may  be  tried  under,  whether  at  large  or  in  prison,  ib. 

at  Old  Bailey,  commission  of  oyer  and  terminer  for  London  only,  ib. 

not  suspended  by  sitting  of  K.B.-  ib. 

when  prosecutor  may  prefer  at  adjoining  county  under,  145 
Commission  of  general  gaol  delivery,  ib. 

to  whom  directed,  ib. 

its  object  and  language,  ib. 

all  offences  cognizable  under  it,  ib. 

justices  of,  may  proceed  on  indictments  found  before  others,  ib.  et  Addenda 

may  take  indictments  in  the  first  instance,  ib. 

may  discharge   all  not  indicted,  which  no  other  justices  can  do,   146, 
ct  Addenda. 

cannot  try  persons  neither  in  actual  nor  constructive  custody,  146 

may  try  persons  out  on  bail,  ib. 

commissions  of  gaol  delivery  alike  on  all  the  circuits,  ib. 

distinct  commission  for  each  gaol,  ib. 

course  of  proceeding  under,  ib. 

precepts  under,  to  sheriff,  ib. 
Commission  of  Assize  and  Nisi  Prius,  147 

nature  and  meaning  of,  ib. 

criminal  jurisdiction  under,  given  by  statutes,  ib. 

no  original  criminal  jurisdiction  under,  ib. 

when  record  is  sent  down  may  proceed  to  judgment  and  execution,  148 
Commission  of  the  peace,    considered,  148  (see  title  Sessions  of  the  Peace.) 
Commission  of  Association,  nature  of,  148 

Writ  of  association  added  to  commissions,  ib. 

■writ  of  si  non  omnes,  ib. 

judges  appointed  to  go  circuit  by  king's  fiat,  ib. 
Commissions  made  out  from  this  and  from  chancellor's  fiat,  ib. 

chancellor's  fiat  made  out  by  secretary  of  commissions,  149 

it   it  be  altered,  it  must  be  done  by  judge's  fiat,  ib. 

both  fiats  directed  to  the  clerk  of  the  crown,  ib. 

commissions,  bow  drawn  and  settled,  ib. 

practice  at,  of  opening,  calling,  swearing,  and  charging  grand  jury,  &c. 
213,  (see  title  Jviy,  Grand.) 

jury  at,  (see  title  Jury,  Petit,) 
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ASSIZES — (continved.) 

trial  at,  (see  title  Trial.) 

judgment  at,  immediate,  652 

Low  execution  is  appointed  at,  by  calendar,  781 

ASSOCIATION,  COMMISSION  OF,  148,  (see  title  Assizes.) 

ASSOCIATION,  WRIT  OF,  148,  (see  tiUe  Assizes.) 

ATTACHMENT, 

will  issue  on  first  refusal  to  return  habeas  corpus,  126 

will   be   granted   by  K.  B.   on   disobedience   to   subpoena  to  attend  Grand 

Jury,  321 
when  granted  against  witness,  for  not  attending,  614 
when  granted  for  non-payment  of  costs,  &c.  694 

ATTAINDER,  (see  title  Outlawry.) 
when  it  ensues,  723 

on  sentence  being  passed  in  capital  cases,  ib. 

on  outlawry  of  felony,  ib. 

not  on  conviction,  and  why,  ib. 

not  at  all,  if  party  dies  before  judgment,  724 

not  even  if  party  is  killed  in  open  rebellion,  ib. 

how  in  this  case  lands  and. goods  may  be  forfeited,  ib. 
anciently  not  when  party  stood  mute,  except  in  treason,  ib. 
now  on  standing  mute  as  on  conviction,  ib. 
may  be  by  act  of  Parliament,  ib. 

case  of  Sir  John  Fenwick,  ib. 
meaning  and  consequences  of,   725 
whence  name  derived,  ib. 
disqualifies  party  from  being  a  witness,  ib. 
causes  bim  to  become  dead  in  law,  ib. 
incapacitates  him  from  making  a  will,  ib. 

distinction  between  conviction  and  attainder,  ib. 
party  attainted  may  gain  a  settlement,  ib. 
party  attainted  may  purchase  lands,  ib. 
is  not  protected  from  civil  claims,  ib. 
may  be  sued  though  he  cannot  sue,  ib. 
may  be  charged  in  execution,  ib. 
if  pardoned  may  be  detained  on  civil  suit,  726 
may  be  again  indicted,  when  of  any  avail  to  indict  him,  ib. 
if  he  commits   anotber   crime,  may   be   prosecuted  after  re- 
versal, ib. 
cannot  petition  Chancellor  to  supersede  bankruptcy,  ib. 
is  still  under  protection  of  the  law,  ib. 
to  kill  bim  is  murder,  and  widow  might  appeal,  ib. 
though  woman  attainted  be  ravished,  offender  indictable,  727 
if,  party  attainted  be  assaulted,  he  may,  after  pardon,  support  action,  ib. 
attending  circumstances  on,   ib. 

forfeiture,  ib.  (see  title  Forfeiture.) 
corruption  of  blood,  (see  title  Corrttptioti  of  Blood.) 
reversal  of, 

by  act  of  parliament,  754 
on  what  grounds,   755 
on  gross  irregularities,  or  errors,  ib. 
political  revolution,  ib. 
merits  of  criminals,  descendants,  ib. 
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ATTAINDER— (co«<m?/e</.) 
reversal  of — (continued.) 

by  writ  of  error,  755  (see  titles  Judgment,  Reversal  of.) 
not  in  felony,  without  scire  facias  to  tenants,  755 

may  be  in  treason,  ib. 

may  be  when  suggested  on  roll,  and  confessed  that  defendant 
had  no  lands,  ib. 
effect  of,  ib. 

when  execution  only  erroneous,  that  only  set  aside,  ib. 
when  judgment  reversed,  all  proceedings  defeated,  ib. 
in  outlawry,  parties  still  compelled  to  answer,  ib. 
of  principal  reverses,  attainder  of  accessary,  75G 
by  act  of  parliament  restores  to  former  state,  ib. 
restores  lands,  ib. 
when  on  ground  of  technical  error,  party  may  be  indicted  anew,  ib. 

ATTAINT  OF  JURORS, 

none  in  criminal  proceedings,  429,  430 

ATTORNEY, 

may  be  bail  for  his  client,  100  [papers,  321 

when   summoned   before  Grand   Jury,    need    not    deliver    up  confidential 
ought  to  attend  and  object  to  their  production,  322 

when  defendant  may  appear  and  defend  by,  411,  (see  title  Appearance.) 
no  right  to  be  present  on  examination  before  magistrates,   74 
or  at  finding  of  bill  by  Grand  Jury,  317 
may  be  struck  off  the  rolls  on  allowance  of  clergy,  690,  811 
if  he  practices  after  conviction  of  infamous  crime,  may  be  transported,  ib. 
bill  of,  must  be  delivered  a  month  before  action,  834 
extends  to  prosecution  at  sessions,  ib. 

ATTORNEY-GENERAL,  {see  Wi\e  Information.) 

may  file  informations  for  offences,   affecting  public,  2 

when  may  enter  a  nolle  prosequi,  6 

power  of,  in  filing  informations  in  K.  B.  (see  title  Information.') 

AVERMENTS,  (see  title  Indictment.) 

AUTRE  FOIS  ACQUIT,  Plea  of, 
reason  of  allowing,  452 

appeals  of  death,  excepted  from  the  general  rule,  and  why,  ib. 
when  may  be  pleaded,  ib. 

second  charge  must  be  same  as  first,  453 

when  same  evidence  will  support  both  charges,  ib. 

charges  may  be  shewn  to  be  same  by  averments,  ib. 

immaterial  variance  may  be  obviated,  and  how,  ib. 

applications  of   general  rule,  that  life   nmst  not  for  same  oflence    be 
twice  in  danger,  454 
not  where  former  proceedings  nugatory,  455 

general  rule,  ib. 
not  necessary  charges  should  be  of  same  degree,  ib.  [either,  ib. 

acquittal  of  manslaughter  or  murder,  may  be   pleaded  to  mdictment  for 

acquittal  of  petit  treason  or  murder,  will  bar  either,  456 

felony  will  not  bar  prosecution  for  misdemeanor,  ib. 

case  of  burglary  with  difierent  intents,  ib. 

case  of  larceny  and  burglary,  ib. 

case  of  robbery  in  one  county,  and  goods  brought  into  another,  ib. 

acquittal,  as  accessary,  will  not  bar  indictment  as  principal,  457 
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AUTRE  FOIS  ACQUIT,  Plea  of— (continued.) 

acquittal  of  stealing  one  thing,  will  not   bar  indictment  for  another, 

stolen  at  the  same  time,  457 
acquittal  no  bar  if  road  out  of  repair  again,  ib. 
first  acquittal  must  have  been  sufficient,  ib. 
grand  jury  throwing  out  bill,  no  bar,  ib. 
discharge  on  coroner's  inquest,  no  bar,  ib. 
acquittal  on  defect  in  indictment,  no  bar,  457,  8 
if  indictment  bad,  discharge  on  special  verdict,  no  bar,  459 
legal  acquittal  may  be  pleaded  in  any  court,  457 
mere  error  in  first  process,  will  not  prevent  autre  fois  acquit,  468 
form  and  requisites  of,  459,  and  see  vol.  iv. 

plea  partly  of  record  and  partly  of  fact,  ib. 
record  of  acquittal  must  be  set  forth,  ib. 

need  not  be  immediately  produced,  ib. 

how  to  enable  defendant  to  do  this,  ib. 

prisoner  not  entitled  to  copy  of  record  in  felony,  ib. 

indictment,  &c.  must  be  read   over  slowly,  ib. 

must  be  produced  by  defendant,  460 

charges  must  be  shewn  to  be  identical,  ib. 

must  plead  over  to  felony,  ib. 

defendant  entitled  to  have  framed,  by  counsel,  ib. 

conclusion  of  plea,  ib. 
pleadings  on,  ib. 

how  crown  may  reply  or  demur,  ib. 

when  plea  ore  tenus,  replication  may  be  so  also,  461 

when  plea  in  writing,  replication  must  be  so,  ib. 
judgment  on,  ib. 

respondeas  ouster,  in  felony,  ib. 

final  in  misdemeanors,  ib. 

when  for  defendant  "  that  he  go  without  day,"  ib. 
when  acquittal  of  another  may  be  pleaded,  465 

by  gaoler  for  suffering  escape,  ib. 

by  accessary  of  principal,  ib. 

AUTRE  FOIS  ATTAINT,  Plea  of, 
reason  of  allowing,  464 
v/hen  may  be  pleaded,  ib. 

though  former  attainder  for  other  cause,  ib. 

however  former  attainder  was  produced,  ib. 

though  former  indictment  was  erroneous,  ib. 

shewn  to  be  never  admissible,  except  when  useless  to  defendant,  ib. 

after  reversal  cannot  be  pleaded,  465 

after  pardon  cannot  be  pleaded,  ib. 

if  pleaded  after  pardon,  pardon  may  be  replied,  ib. 
form  of  similar  to  autre  fois  convict,  or  acquit,  ib. 
when  acquittal  of  another  may  be  pleaded,  ib. 
accessary  may  plead  acquittal  of  principal,  466 

AUTRE  FOIS  CONVICT,  Plea  of, 
on  what  principle  depends,  462 
when  pleadable,  ib. 

conviction  must  have  been  lawful,  ib. 

indictment  must  have  been  good,  ib. 

autre  fois  arraign  of,  no  avail,  ib.  [merit,  ib. 

may  be  when  punished  or  received  clergy  though  on  defective  indict- 
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AUTRE  FOIS  CONVICT.  Plea  of -(cmtinued.) 
when  pleadable — (continued.) 

if  benefit  of  clergy  prayed  though  not  allowed,  462 

formerly  admission  to  clergy  a  bar  for  all  former  crimes,  ib. 
now  only  for  clergyable  felonies,  ib. 

in  murder,  conviction  of  manslaughter,  bars  appeal,  ib. 
at  what  time,  463 

no  plea  in  abatement  that  another  prosecution  depending,  ib. 
form  of,  ib. 

like  a  plea  of  autre  fois  acquit,  ib. 

must  set  out  record  and  plead  over  to  felony,  ib. 

must  shew  identity  of  offence  and  person,  ib. 
replication  to,   ib. 
judgment  on,   ib. 

BACKING  WARRANT,  45,  (see  iitle  Warrant.) 

BAIL, 

on  backing  warrant,  45 
what  is,  92 

power  of  justices  of  the  peace  to  bail,  93 
no  court  can  bail  a  person  in  execution,  ib. 

party  will  not   be    bailed   between  conviction   and  judgment  without  con- 
sent, ib. 
originally  before  conviction  all  felonies  bailable,  ib. 
by  statute  justices  cannot  bail  in  murder,  ib. 
provision  of  3  Edw.  1.  c.  15,  as  to  bailing,  ib. 
other  statutable  provisions,  94 
when  justices  cannot  bail,  95 

treason,  ib. 

murder,  ib. 

homicide,  where  the  accused  is  clearly  the  slayer,  ib. 

burglary,  ib. 

felony,  ib. 

prison  breaking,  ib. 

outlaws,   ib. 

persons  who  have  abjured  the  realm,  ib. 

approvers,  ib. 

thieves  taken  in  the  mainour,  ib. 

arson, ib. 

persons  excommunicated,  96 

forgery,  ib. 

horse-stealing,  ib. 

persons  who  have  confessed  their  guilt,  ib. 
when  justices  may  bail  or  not  in  their  discretion,  ib. 

thieves  openly  defamed  and  known,  ib. 

persons  charged  with  enormous  misdemeanors,  not  of  good  fame,  ib, 

accessaries  to  felony  not  of  good  fame,  ib. 

when  strong  presumption  against  accessary,  he  is  not  bailable,  ib. 

afl'rayers,  but  caution  as  to  when  dangerous  wound  given,  ib. 

persons  apprehended  on  slight  suspicion  of  felony,  ib. 

persons  accused  of  false  pretences  and  receiving  stolen  goods,  97 
when  justices  must  bail,  ib.  [ib. 

persons  charged  on  bare  suspicion  of  manslaughter,  or  lesser  homicide, 

persons  charged  with  petit  larceny  first  time,  ib. 
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BAIL — (continued.) 

when  justices  must  bail — (continued.) 

persons  accused  of  trespass   for  which  they  ought  not  to  lose  life  or 

limb,  97 
one  justice  may  in  general  bail,  ib. 

but  two  must  bail  for  felony  except  in  certain  places,  ib. 
sheriff  might  bail  all  indicted  at  his  touru,  ib. 
now  never  bails,  98 
can  set  no  one  at  liberty,  ib. 

Court  of  K.  B.  or  any  judge  in  vacation  may  bail  for  any  thing,  ib. 
cannot  bail  person  in  execution  or  for  contempt,  99 
power  to  be  exercised  in  discretion,  98 

pay  regard  to  the  rule  of  statute,  Westminster  the  Second,  ib. 
do  not  often  bail  where  inferior  courts  cannot,  ib. 
do  not  often  bail  in  felony  unless  some  defect  in  proceedino-s,  99 
if  they  can  collect  felony  from  depositions  will  not  bail,  though  mittimus 

be  defective,  ib. 
ill  health  no  ground  of  itself  for  bail,  ib. 
what  is  sufficient  bail,  ib. 

two  men  of  ability  requisite,  ib. 

sum  left  to  magistrate's  discretion,  ib. 

usually  not  less   tban  .£40  for  capital  offence,  ib. 

King's  Bench  do  not  usually  bail  in  less  than  four  sureties  for  felony 

or  treason,  ib. 
in  inferior  offence  number  of  bail  must  be  stated  in  the  notice,  100 
where  offence  is  enormous  though  no  felony,  what  bail,  ib. 
person  convicted  of  infamous  crime  cannot  be  bail,  ib. 
attorney  may  be  bail  for  client,  ib. 
married  woman  cannot  be  bail,  ib. 
peers  may  be  bail,  ib. 
no  justification  being  requisite,  bail  is  at  once  absolute,  ib. 
justice  may  examine  bail  on  oath  as  to  their  sufficiency,  ib. 
if  justice  be  deceived  he  may  require  fresh  sureties,  ib. 
notice  of  bail  under  30  Geo.  2.  c.  24,  s.  17,  101 
order  for  notice  of  bail  at  sessions,   ib. 

when  defendant  voluntarily  surrenders  and  offers  bail,  no  notice  requisite,  ib. 
party  may  be  released  by  finding  bail  after  commitment,  ib. 
justice,  on  bail  put  in,  issues  a  liberate  to  the  gaoler,  102 
sometimes  party  sent  to  a  private  prison  till  he  can  find  bail,  ib. 
offence  of  taking  insufficient  bail,  ib. 
is  a  negligent  escape,  ib. 
if  party  appear  the  offence  is  at  an  end,  ib. 
if  taken  corruptly  the  magistrate  indictable,  ib. 
taking  excessive  bail    declared  a  grievance  by  the  Hill  of  Rights,  103 
punishable  as  a  misdemeanor  at  Couuuon  Law,   ib. 
action  lies  for,   ib. 
if  several  persons  conspire  to  persuade  justice  to  refuse  bail,  they  are 

indictable,  ib. 
justice  need  not  demand  bail,  ib. 
Recognizance  of  Bail,  form  of,  ib. 

may  be  either  in  a  sum  certain,  or  body  for  body  when  for  felony,  ib. 
for  inferior  offences  in  a  sum  certain,  ib. 
bail  never  liable  to  suffer  in  principal's  room,  ib. 
purport  of  recognizance,  ib. 

when  party  bailed  is  an  infant  or  feme  covert,  or  in  gaol,  recognizance 
is  only  from  sureties,  104 
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BAIL — (contitived.) 

Recognizance  of  bail,  form  of— (confimied.) 

recognizance  need  not  be  signed,  104 

practice  in  K.  B.  as  to  bailing,  similar,  ib. 

in  case  of  assault,  bailing  at  chambers,  ib. 
Power  of  bail,   ib. 

bail  may  retake  principal  and  discharge  themselves,  ib. 

bail  in  civil  action  may  have  habeas  corpus  to  render  a  person  in  custody 
for  crime,  ib. 
certifying  recognizance,  ib. 

in  manslaughter  and  felony,  to  the  general  gaol  delivery,  ib. 

in  larceny  and  small  felonies,  to  the  quarter  sessions,   105 
What  a  forfeiture  of  recognizance,  ib. 

not  forfeited  by  defendant's  standing  mute,  ib. 

•when  forfeited  after  nolle  prosequi  to  an  information,  ib. 

■when  not  forfeited,  ib. 

forfeited    by  non    appearance   at    county  assizes,    after   notice,    under 
38  Geo.  3.  c.  52,  105 

consequence  of  forfeiture,  same  as  of  forfeiture  of  other  recognizance, 
106 

defendant  and  bail  can  only  be  called  on  the  day  he  is  bound  to  appear,  ib. 

if  called  on  another  day  notice  must  be  given,  ib. 

bail  may  move  to  be  discharged  on  acquittal,  though  not  entered  on 
record,  ib. 
Commitment,  ib.  (see  title  Commitment.) 
Bail  on  Habeas  Corpus, 

for  defect  in  commitment,  (see  title  Commitment.) 

K.  B,  may  bail  in  any  case,  129 

K.  B.  must  exercise  a  sound  discretion,  ib. 

mere  informality  of  commitment  no  ground  to  bail,  ib. 

court  will  look  into  depositions,  and  see  what  they  charge,  ib. 

though  proceedings  are  regular,  will  bail  if  no  felony  appears  on  depo- 
sitions, ib. 

man  charged  with  murder  by  coroner's  inquest  may  be  bailed  if  depo- 
sitions amount  only  to  manslaughter,  ib. 

court  will  not  hear  evidence  out  of  depositions,  130 

will  not  admit  evidence  to  explain  away  facts,  ib. 

will  not  allow  inspection  of  party  wounded,  ib. 

illness  no  ground  to  bail,  ib. 

when  enormous   misdemeanor  is  charged,  court  will  require  large  se- 
curities, ib. 

neglect  of  prosecutor  to  proceed,  chief  ground  of  bailing,  ib. 

bail  in  treason  after  unreasonable  delay,  131 

party  need  not  be  brought  up  when,  ib. 

amount  of  bail  in  habeas  corpus,  ib. 
general  rule  as  to,   ib. 

amount,  after  once  taken,  not  increased,  ib. 
recognizance  where  to  appear,  ib. 

when  warrant   is  defective,  and  yet   felony  appears,  court  will  remand 
on  special  rule,  132 
habeas  corpus  cum  causA,  may  be  issued  by  bail  to  render  prisoner  in  custody 
for  crime,  ib. 

on  return,  an  exoneretur  will  be  entered,  ib. 
Of  bailing  on  arrest  on  process,  after  indictment  found,  343,  (see  title  Process.) 
Costs  on  certiorari,  liability  to,  3J)9.  340 
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BAILIFFS, 

may  arrest  offenders,  16 

BANISHMENT,  (see  title  Transportation.) 

BANKRUPT, 

may  be  prosecuted  for  not  surrendering,  by  one  not  a  creditor,  2 

BARON  AND  FEME,  (see  tiUe  Husband  and  Wife.) 

BARRETRY, 

indictment  for,  230 

BATTEL,  TRIAL  BY, 

abolished,  by  59  Geo.  3.    c.  46. 

BEADLES, 

may  arrest  offenders,  16 

BENCH  WARRANT,  (see  titles  Process.    Warrant.) 
BENEFIT  OF  CLERGY,   (see  title  Clergy,  benefit  of .) 

BENTHAM,  JEREMY, 

plan  of  Panoptican,  807 

BILL  OF  EXCEPTIONS,  (see  title  Evidence.) 

BLACK  ACT, 

proceedings  under,  must  be  within  three  years,  161 

BURGLARY, 

justices  of  peace  cannot  bail  in,  95 
how  excluded  from  clergy,  678 

BURNING  IN  HAND, 

punishment  of,   711 

CALENDAR, 

sheriff's,  of  prisoners  in  custody.  111 

signed  by  the  judge  as  a  warrant  for  execution,  781 

practice  as  to,  at  assizes,  ib. 

particular  practice  in  Lancashire,  ib. 

CAPIAS  PRO  FINE, 

may  be  issued  on  default  in  payment  of  fine,  810 

CAPIAS,  WRITS  OF,  (see  title  Process.) 

CAPITAL  PUNISHMENT,  (see  title  Death,  punishment  of.) 

CAPTION, 

general  points  as  to,  326 

no  part  of  indictment,  ib. 

what  it  is,  ib. 

form  of,  as  given  by  Lord  Hale,  327 

extracted  from  schedule,  returned  to  certiorari,  ib. 

must  shew  inferior  court,  to  have  had  jurisdiction,  138.  327 

if  no  caption,  proceedings  may  be  demurred  to,  327 
parts  of,  in  their  order,  ib. 
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statement  of  county  in  margin,  327 

should  also  be  stated  in  the  body,  ib. 

county  may  be  referred  to  in  the  body,  as  the  county  aforesaid,  323 
statement  of  court  in  which  indictment  was  found,  ib. 
how  it  must  be  framed,  ib. 
from  sessions  must  be  of  not  in  the  county,  ib. 
from  a  court  leet,  must  state  court,  and  not  merely  steward,  ib. 
from  coroner,  must  express  him  as  such,  but  may  describe  him  as  in 

the  county,  ib. 
if  session    of   court   be   holden  under   several   commissions,    how    it 

may  be,  ib. 
how  at  court  leet,  329 
need  not  shew  how  court  constituted,  ib. 
except  when  under  special  commission,  ib. 
no  ordinary  jurisdiction  need  be  stated,  ib. 
statement  of  place  of  holding  court,  ib. 

must  disclose  both  name  of  place  and  county,  ib. 

may  refer  to  them  the  county  in  margin,  as  aforesaid,  ib. 

requisite  in  order  to  shew,  that  the  court  had  jurisdiction,  ib. 

if  in  body  of  caption  it  merely  state  a  town,  it  will  be  bad,   330 

in  York,  the  riding  must  be  specified,  ib. 

in  Lincolnshire,  the  division  must  be  specified,  ib. 

in  caption  of  coroner's  inquisition  for   a  liberty,  the  liberty  must  be 

specified,  ib, 
statement  of  time  of  taking  indictment,  ib. 
must  shew  the  day  and  year,  ib. 
on  certain  or  impossible  day,  bad,  ib. 
if  any  figures  be  used  but  Roman,  bad,  ib. 
if  time  be  repugnant,  bad,  ib. 
■when  indictment  was  at  adjourned  session  must  shew  when  original 

sessions  commenced,  331 
if  the  year  of  the  king  be  inserted,  that  of  our  Lord  need  not  be  added,  ib. 
if  A.  D.  be  improperly  added,  it  will  be  surplusage,  ib. 
indictment  should  be   alleged  as  taken,  not  in  the   present  but  in  the 

past  tense,  ib. 
statement  of  names  of  justices,  &c.  ib. 
justices'  name  should  be  set  out,  ib. 
sufficient  to  name  enough  to  form  a  session,  and  then  say  others  their 

fellows,  ib. 
two  at  least  at  session  of  peace  should  be  named,  ib. 
on  commission  of  oyer  and  terminer,   four  at  least,  ib. 
no  mention  need  be  made,  that  any  one  is  of  the  quorum,  ib. 
usual  under  18Eliz.  c.  3,  in  case  of  orders  as  to  bastard  children,  331,2 
power  of  the  court,  must  appear,   as  to  hear  and  determine,  &c.   332 
if  the  word  "  assigned  "  be  omitted,  the  caption  will  be  bad,  ib. 
authority  to  hear  and  determine  felonies,  should  be  shewn,  ib. 
doubt  whether  necessary  in  some  cases,  ib. 
the  whole  power  of  justices  need  not  be  set  forth,  ib. 
anciently  thought  necessary  to   say,   king's  justices,   or  of  the  public 

peace,  ib. 
not  now  requisite,  ib. 

need  not  shew  by  whom  the  justices  were  appointed,  ib. 
any  mistakes  in  names  of  justices  may  be  amended,  ib. 
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statement  of  oath  and  names  of  jurors,  333 

indictment  must  be  siiewn  to  be  taken  on  oath,  ib. 

names  of  jurors  inserted  in  case  of  treason,  ib. 

names  of  jurors  must  be  shewn  in  the  schedule,  ib. 

no  occasion  to  set  forth  names  on  record  or  indictment,  ib. 

seems  not  necessary  to  state  names  in  the  caption,  ib. 

jurors  should  be  described  as  good  and  lawful  men,  ib. 

doubt  as  to  necessity  of  this,  and  reason,  ib. 

caption  must  state  the  jurors  to  be  of  the  county  aforesaid,  or  some 

ville,  ib. 
description  of  jurors  as  sworn  and  charged  to  inquire,  334 

formerly  tken  and  there  prefixed  to  sworn  ;  but  not  now  usual,  ib. 

if  by  and  upon  their  oath  be  inserted,  the  whole  clause  is  needless,  ib. 

impanrie lied  need  not  be  used,  ib. 

if  who  say,  without  vpon  their  oath,  caption  would  be  bad,  ib. 

should  be  do  not  did,  present,  ib. 
mode  of  concluding  caption,  ib. 

indictments  affixed  should  be  termed  bills,  ib. 
quashing  and  demurring  to  caption,  ib. 

court  may  quash,  or  leave  defendant  to  demur,  335 

any  objection  to  jurisdiction  apparent  in  caption,  may  be  objected  on 

demurrer,  ib. 
amending  the  caption,  ib. 

caption,  as  a  ministerial  act,  may  be  amended  at  any  time,  ib. 

has  been  thought  that  could  not  be  after  the  term  of  return,  but  decided 

otherwise,  ib. 
return  to  certiorari  amended,  ib. 
entry  roll  and  record  of  Nisi  Prius,  amended  to  agree  with  amended 

caption,  336 
said  that  caption  of  inquisition  cannot  be  amended  after  it  is  filed,  ib. 

CERTAINTY,  (see  title  Indictment.) 
CERTIFICATES, 

of  indictment  found,  and  on  which  to  issue  process,  342 
of  conviction  and  allowance  of  clergy,  815 
object  of,  ib. 

mode  of  transmitting  by  34  &  35  Hen.  8.  c.  14,  ib. 
provision  of  3  W.  &  M.  c.  9,  as  to,  816 
sufficient  evidence  of  allowance  of  clergy,  ib. 

CERTIORARI, 

issues  at  the  same  time  with  habeas  corpus,  127 
when  lies  before  trial,  201 
particularly  discussed,  371 
definition  of,  ib. 
use  of,  ib. 

to  consider  validity  of  indictments,  ib. 

to  prevent  a  partial  trial,  ib. 

to  obtain  special  jury,  372 

to  hasten  or  retard  trial,  ib. 

to  issue  process  of  outlawry,  ib. 

when  party  has  escaped  into  another  county,  ib. 

procedendo  in  felony  to  carry  back,  ib. 

after  special  verdict  at  Old  Bailey,  to  have  the  opinion  of  K.  li.  ib. 

Vol.  L  3  K 
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use  of — {continued.) 

to  defendant,  by  enabling  him  to  have  judgment  of  K.  B.  372 

to  defendant,  by  enabling  him  to  plead  pardon,  373 

to  compel  a  view,  ib. 

to  procure  a  new  trial,  ib. 

to  remove  proceedings  with  a  habeas  corpus,  ib. 

if  proceedings  removed  by  prosecutor,  and   defendant  is  out  on   bail, 

recognizances  will  be  discharged,  ib. 
when  it  lies,  374 

in  general,  from  all  inferior  courts  to  K.  B.  ib. 
enumeration  of  jurisdictions  to  whom  it  may  be  sent,  ib. 
will  not  be  granted  to  assizes  without  strong  ground,  375 
will  not  be  granted  to  Old  Bailey  on  ground  of  defendant's  rank,  ib. 
after  special  verdict,  proceedings  may  be  removed  from  Old  Bailey,  ib. 
may  be  granted  to  Old  Bailey,  when  there  has  been  vexatious  delay,  ib. 
certiorari  usually  made  returnable  in  K.  B.  ib. 
may  be  to  Parliament  or  Court  of  High  Steward,  ib. 
where  courts  have  exclusive  jurisdiction,  may  be  returnable  to  them,  ib. 
what  may  be  removed,  and  at  what  time,  ib. 

all  judicial  proceedings,  unless  otherwise  directed,  ib. 

from  new  jurisdiction  as  well  as  old,  370 

not  when  jurisdiction  is  special,  ib. 

certiorari  cannot  be  taken  away  without  express  provision,  ib. 

presentment  at  court-leet  for  a  nuisance  removeable,  ib. 

information  at  session  for  exercising  trade,  not  having  been  apprentice, 

removeable,  ib. 
certiorari,  as  regulated  by  statutes,  ib. 

none  unless  signed  by  principal  judge,  ib. 
as  to  indictments  from  sessions  by  5  W.  &  M.  c.  11,  ib. 
proceedings  relating  to  the  revenue  cannot  be  removed,  ib. 
proceedings  on  statute  for  tithes  cannot,  unless  title  in  question,  ib. 
as  to  highways,  377 
no  indictment  for  repairing  bridge,  ib. 
no  indictment  for  keeping  disorderly  house,  ib. 

crown  never  bound  by  statutes  unless  named,  ib.  • 

certiorari  will  not,  in  general,  be  granted  after  venire,  ib. 
or  after  jury  sworn,  ib. 

not  after  conviction,  without  special  cause,  ib. 
when  if  after   conviction  or   confession,   K.  B.  will  send    proceedings 

back,  378 
to  whom  certiorari  will  be  granted,  ib. 

of  absolute  right,  and  of  course  to  the  king  and  his  olTicers,  ib. 

to  private  prosecutor,  not   always   of    course,    but  in  general  will  be 

issued,  ib. 
on  part  of  defendant,  not  without  strong  grounds,  ib. 

not,  in  general,  for  heinous  offences,  ib. 

seldom,  without  prosecutor's  assent,  from  superior  courts,  ib. 

refused  from  llicks's  Hall,  379 

often  refused  to  assizes,  ib. 

may,  if  partiality  be  clearly  shewn,  ib. 

may,  if  prosecution  rest  on  slight  grounds,  380 

may,  under  circumstances  peculiarly  favourable,  ib. 

after  conviction  when,  ib. 

vexatious  conduct  of  prosecutor  when  a  cause,  ib. 
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time  when  the  application  should  be  made,  380 
before  issue  joined,  ib. 
not  in  general  after  verdict,  ib. 
may  be  after  special  verdict,  381 
after  confession  prosecutor  cannot  remove,  ib. 
refused  after  swearing  the  jury,  ib. 

interval    between  verdict    and    judgment    particularly  improper,    and 
why,  ib. 

distinction  where  punishment  is  discretionary,  and  certain,  ib. 
after  judgment,  writ  of  error  the  only  mode  of  removal,  ib. 
mode  of  applying  for  certiorari  by  defendant,  ib. 
notice  requisite  in  summary  proceedings,  382 
affidavit  requisite,  except  where  attorney-general  applies,  ib. 
affidavit  should  be  only  intituled  in  the  King's  Bench,  ib. 
motion  to  the  court  in  term,  ib. 
rule  granted  by  court,  ib. 

in  vacation  application  to  judge  at  chambers,  ib. 
fiat  of  judge  for  writ  in  vacation,  ib. 
application  cannot  be  made  to  a  judge  in  term,  ib, 
writ  made  out  by  the  clerk,  ib, 

act  of  5  W.  &  M.  c.  11.  s.  2,  respecting  recognizance  on  certiorari,  383 
act  of  8  &  9  W.  3.  c,  33.  s.  2,  respecting  recognizance  in  K.  B.  384 
these  acts  extend  only  to  sessions,  385 
do  not  affect  indictments  at  Hicks's  Hall  or  assizes,  ib. 
as  to  sessions,  acts  are  in  affirmative,  ib. 
if  bail  not  found,  ought  to  be  no  certiorari  granted,  ib. 
justices  cannot  refuse  sufficient  bail,  ib. 
married  woman  need  not  enter  into  recognizance,  386 
delivery  of  recognizance  with  certiorari,  ib. 

without  good  cause  defendant  cannot  remove  in  formA  pauperis,  ib. 
habeas  corpus  issues  at  the  same  time  with  certiorari,  ib. 
mode  of  applying  for  certiorari  by  prosecutor,  ib. 

not  obliged  to  attend  to  forms  observed  by  defendant,  383 
in  general  writ  issues  of  course,  386 
may  be  before  indictment  preferred,  ib. 
no  notice  necessary  on  removing  summary  proceedings,  ib. 
form  of  writ  of  certiorari,  387 

must  not  materially  vary  in  description  of  record,  ib, 

after  conviction  insufficient,  if  it  profess  to  remove  indictment  only,  ib. 

mistakes  in  which  will  vitiate,  ib, 

material  variance  in  names  or  additions  will  prejudice,  388 

if  more  defendants  named  than  in  record  it  will  be  bad,  ib. 

effect  of  certiorari  to  remove  all  indictments  against  defendant,  ib. 

to  remove  record  after  verdict  must  be  specially  framed,  ib. 

need  not  shew  offence  to  be  contrary  to  a  statute,  ib. 

must  give  a  day  in  superior  court  when  after  verdict,  389 

how  to  be  signed,  ib. 

when  signature  of  fiat  will  suffice,  ib. 

how  and  to  whom  to  be  directed,  ib, 

if  directed  to  wrong  person,  and  rightly  returned,  no  advantage  can  be 

taken,  390 
how  writ  is  indorsed,  ib. 
liovv  writ  to  be  delivered,  ib. 

3  K2 
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how  far  writ  operates  as  a  supersedeas,  390 

after  writ,  all  farther  proceedings  below  erroneous,  ib. 

how  it  operated  as  supersedeas  before  21  Jac.  1.  c.  8,  ib. 

at  present  day  does  not  so  operate  till  statutes  are  complied  with,  391 

only  from  time  it  is  actually  served,  ib. 

if  not  delivered  till  jury  are  sworn,  justices  may  proceed,  ib. 

loses  its  eflect  unless  delivered  before  return  day,  ib. 

if  not  served  till  after  judgment,  though  issued  before,  will  be  quashed,  ib. 

certiorari  to  remove  recognizance   for  good  behaviour,  &c.   does   not 

supersede  it,  ib. 
if  remanded,  proceedings  may  go  on  as  before,  3,92 
proceedings,  after  due  delivery  of  writ,  punishable,  ib. 
attachment  when  granted  against  clerk  for  refusing  to  obey,  ib. 
return  to  writ  of  certiorari,  ib. 

must  be  returned  by  party  to  whom  it  is  directed,  ib. 

may  be  returned  under  different  name,  if  by  the  same  officer,  ib. 

certificate  of  recognizance  by  proper  justice  only,  393 

there  must  be  a  return,  though  no  recognizance,  ib. 

record,  tenor,  or  tenor  of  tenor,  to  be  certified,  ib. 

when  tenor  only  will  not  suffice,  ib. 

tenor  good  from  London,  ib. 

w  hen  purport  is  only  to  try  issue,  nul  tiel  record  tenor  sufficient,  ib. 

when  court  above  has  no  jurisdiction,  tenor  only  should  be  certified,  ib. 

any  matter  of  explanation  in  return  may  be  rejected  as  extraneous,  ib. 

mode  of  making  return,  394 

words  "  humbly  certify"  unnecessary,  ib, 

schedule  must  be  on  parchment,  ib. 

when  by  justices,  should  describe  their  power  to  hear  and  deter- 
mine felonies,  ib. 

if  presentment  of  jurors  omitted  return  will  be  bad,  ib. 

said  return  must  be  under  seal,  but  doubted,  ib. 

defective  return  may  be  amended,  395 
if  delay  in  making  return  how  enforced,  ib. 

by  bar  rule,  ib. 

inferior  court  must  return,  though  certiorari  improper,  ib. 

clerk  cannot  refuse  to  transmit  records,  on  ground  of  lien  for  fees,  ib. 

pluries  causam  significes,  and  attachment  to  compel  return,  ib. 

party  may  make  what  he  pleases,  ib. 
how  return  is  sent,  ib. 
quashing  the  writ,  396 

may  be  on  cause  shewn,  quia  improvide  emanavit,  ib. 
party  to  whom  it  is  directed  cannot  make  excuse,  ib. 
rests  with  K.  B.  to  rccal  its  own  process,  ib. 
when  procedendo  will  be  awarded,  ib. 
proceedings  where  error  in  return,  ib. 
Mhon  writ  may  be  superseded,  ib. 
proceedings  in  Crown-office  on  return,  ib. 

venire,  summons,  distringas,  and  alias  distringas,  397 
proreedings  on  return  non  est  inventus,  ib. 
subsequent  proceedings  on  removal  in  K.  H.  ib. 
how  bail  may  be  amended,  ib. 
procedendo  when  bail  are  not  sufficient,    ib. 
how  defendant  compelled  to  proceed  to  trial,  ib. 
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if  defeudant  not  compelled  to  trial,  recognizance  not  forfeited,  398 

if  cause  goes  off'  on  defect  of  jurors,  and  prosecutor  will  not  pray  tales, 

defendant  will  have  costs,  ib. 
after  forfeiture  of  recognizance  no  motion  to  quash  allowed,  ib,  [ib. 

process  after  certiorari  same  as  if  indictment  had  always  been  in  K.  B. 
when  proceedings   removed   from   assizes,  trial  in  same  place  only  on 

civil  side,  ib. 
proceedings  in  K,  B.  nearly  same  as  in  information  for  misdemeanors,  ib. 
notice  of  nvotion  for  judgment  to  bail  as  well  as  principal,  ib. 
when  may  be  an  attachment  for  costs,  ib. 
amendments  under  certiorari,  399 
none  in  indictment,  ib. 
court  cannot  strike  out  a  count,  ib. 
caption  may  be  amended,  ib. 
costs  on  certiorari,  ib, 

under  5  &  G  William  &  Mary.  c.  11,  ib. 
construction  of  act,  ib. 
no  costs  if  judgment  be  arrested,  ib. 

costs  since  issuing  of  the  writ  only  can  be  included  in  taxation,  ib. 
prosecutor  in  accepting  costs  not  restrained  from  moving  to  increase 

fine,  ib. 
what  entitles  prosecutor  to  costs,  400 
who  a  civil  officer  under  the  act,  ib. 
who  a  party  grieved  under  the  act,  ib. 
prosecutor  for  mere  attempt  not  a  party  grieved,  ib. 
party  really  injured  not  excluded   by  his  name  not  being  indorsed 

on  indictment,  ib. 
if  prosecutor  have  part  of  fine,  it  will  be  deducted  from  costs,  401 
payment  of  fine  does  not  discharge  recognizance  for  costs,  ib. 
recognizance  once  forfeited   not   discharged  on  acquittal  till  costs 

paid,  ib. 
recognizance  for  costs  stands  till  the  whole  are  paid,  ib. 
costs  duly  ascertained  become  a  vested  debt,  ib. 
if  after  conviction  defendant  die,  his  bail  will  be  liable  for  costs,  ib. 
if  recognizance  not  under  statute,  it  will  stand  for   no  more  than 
its  amount,  ib. 

will    be   discharged   when    complied  with,    though   costs 
unpaid,  ib. 
CHALLENGE  TO  JURORS,  (see  title  Jury,  Petit.) 

CHANCERY, 

always  open,  124 

might  grant  habeas  corpus  in  vacation  at  common  law,  ib. 

CHARGE  TO  GRAND  JURY, 

what  it  usually  contains,  312,  314 

CHURCH. 

not  attending,  indictments  for,  must  be  within  three  years,  161 

CIRCUITS,  (see  title  Assizes.) 

CIVIL  REMEDY, 

suspended  in  treason  or  felony,  5 

may  be  procured  in  misdemeanors,  ib. 

is  never  destroyed,  but  revives  after  criminal  proceedings  arc  over,  ib. 
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CIVIL  REMEDY— (contmued.) 

when  it  is  less  advisable  than  indictment,  (i 

given  up  on  granting  an  information,  ib. 

ought  not  to  be  commenced  till  criminal  proceedings  are  over,  7 

CLERGYMEN, 

may  be  arrested  in  their  churches  or  church-yards,  12 

formerly  discharged  on  allowance  of  clergy  without  punishment,  675 

forfeit  goods  on  allowance  of  clergy,  ib. 

may  be  libelled  in  Ecclesiastical  court  on  allowance  of  clergy,  690 

CLERGY,  BENEFIT  OF, 

plea  of,  before  trial,  445 

seldom  resorted  to,  ib. 
allowance  of,  after  conviction,  667 
history  of,  ib. 
present  effect  of,  674 
who  entitled  to  claim,  ib. 

all  persons,  ib. 

Jews  and  infidels  as  well  as  others,  ib. 

women  as  well  as  men,  ib. 

those  who  cannot  read  as  well  as  those  who  can,  ib. 

clergy  formerly  without  punishment,  ib. 

peers  and  peeresses  without  punishment  for  first  offence,  675 

clergy  and  peers,  not  when  taken  away  by  statute,  ib. 

clergy  and  peers  forfeit  goods  on  allowance,   ib. 
for  what  crimes  may  be  claimed,  ib. 

never  for  treason,  ib. 

not  for  several  acts  of  open  hostility,  675,  6 

doubt  as  to  petit  treason  at  common  law,  676 

allowed   by  25  Edw.  3.  st.  5,  for   all  treasons  and  felonies  not  af- 
fecting the  king,  ib. 

allowed  therefore  for  every  felony  except  where  taken  away,  ib. 
general  rules  as  to  cases  where  clerg)'  is  taken  away,  ib. 

acts  taking  away  to  be  construed  strictly,  ib. 

acts  taking  away  apply  only  to  parties  named,  ib. 

when  clergy  taken  from  principal,  generally  it  is   not  taken  from 
accessary,  ib. 

when  from  accessary  by  name,  not  from  principal,   ib. 

when  from  accessary  before,  not  from  accessary  after,  ib. 

where  act  creates  a  felony,  generally  clergy  is  allowed,  ib. 

if  act  only  excludes  on  some  circumstances,  it  will   be  allowed  on 
others,  ib. 

when  act  takes  away  generally,  it  applies  to  all  cases, ''ib. 
particular  crimes  in  vvhich  clergy  taken  away,  677 

petit  treason,  ib. 

jnurder,  678 

honsc-breaking,  in  what  cases,  ib. 

biirglary,  ib. 

robbery,  679 
grand  larceny  in  particular  cases,  600 

formerly  privily  stealing,  681 

horse  stealing,  ib. 

stealing  cattle,  ib. 

stealing  cloth  from  tenter,  ib. 

stealing  from  bleaching-grounds,  ib. 

stealing  on  navigable  rivers,  ib. 
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CLERGY,  BENEFIT  OV— (continued.) 

grand  larceny  in  particular  cases — (continued.) 

plundering  wrecks,  681 

stealing  in  shops,  &c.  to  value  of  40s.,  682 
constructions  as  to,  ib. 

stealing  in  a  dwelling-house,  683 
sacrilege,  ib. 
rape,  ib. 

unnatural  crimes,  ib. 
forcible  marriage,  ib. 
forgery,  in  a  variety  of  cases,  ib. 

distinction,  when  clergy  taken  from  offence  and  person,  685 
formerly  clergy  not  allowed  in  Admiralty  courts,  ib. 
consequence  of,  ib. 
now  admitted  as  on  shore,  ib. 
time  when  to  be  prayed,  686 

formerly  by  way  of  plea,  ib. 

effect  of  statute  of  Westminster  the  First,  as  to,  ib. 
now  always  after  conviction  and  before  sentence,  and  why,  ib. 
might  be  allowed  at  the  scaffold,  ib. 
allowed  when  prisoner  stands  mute,  ib. 
Low  prayed,  allowed,  or  over-ruled,  ib. 

offender  desired  by  clerk  to  fall  on  his  knees  and  pray  it,  ib. 

must  be  granted  though  not  prayed,  687 

how  prayed  by  a  peer,  ib. 

entry  of  judgment  when  it  is  allowed,  ib. 

how  prayed   by  clerk,  and  entered  on  allowance,  ib. 

counter  plea  to  prayer  of,  ib. 

when  party  has  had  clergy  before,  ib. 

of  robbery  in  another  county  on  indictment  of  stealing,  ib. 

need  not  state  former  indictment  with  precision,  ib. 

prisoner  can  take  no  advantage  of  defect  in  former  proceedings,  ib, 

prisoner  may  be  allowed  till  next  term  to  frame  replications,  688 

prisoner  may  reply  nul  tiel  record,  ib. 

prisoner  may  deny  identity,  ib. 

jury  instanter  to  try  issue,  ib. 

prisoner  may  challenge  jury  to  try,  ib. 

entry  of  judgment  against  prisoner  on,  ib. 
■when  clergy  allowed  sentence  for  inferior  punishment  passed,  ib. 
certificate  of  allowance  made  out  by  clerk,  688,  815 
consequences  of,  689 

does  not  prevent  forfeiture,  ib. 

does  not  restore   felon  to  competence  till  he  has  undergone   punish- 
ment, ib. 
restores  peers  and  clergymen  at  once  to  competence,  ib. 
the  king  can  pardon  the  punishment,  and  restore  without,  ib. 
operates,  after  punishment,  as  a  statute  pardon,  ib. 
restores  competence  to  give  evidence,  ib. 
restores  to  profits  of  lands,  690 

protects  from  all  charges  of  previous  clergyable  offence,  ib. 
party  no  longer  a  felon,  ib. 

party  may  support  an  action  if  charged  with  felony,  ib. 
attorney  may  be  struck  off  the  rolls,  ib. 
clergyman  may  be  deprived  in  ecclesiastical  court,  ib. 
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CLERK  OF  THE  PEACE, 

bound  to  prosecute  plunderers  of  wrecks,  6 
his  liability  iu  case  of  improper  indictment,  ^&3 

CLERK  OF  ASSIZE, 

his  liability,  lien,  Sic.  293 

COMMISSION  OF  PEACE,  (see  title  Sessions  of  Peace.) 

COMMISSIONS,  (see  title  Assizes.) 

special,  (see  title  Special  Commissions.) 

COMMISSIONERS  UNDER  INCLOSURE  ACT, 

may  be  proceeded  against  by  indictment  or  mandamus,  5 

COMMITMENT, 

before  indictment  found, 
for  further  examination, 

may  be  without  written  warrant,  73 
but  a  written  commitment  is  itsual,  ib. 
need  not  state  crimcj  ib. 

magistrate  may  verbally  order  party  to  be  detained  till  it  is  drawn,  ib. 
from  three  days  to  three  days  during  examinationj  ib. 
but  no  definite  time  required,  ib. 
may  be  from  time  to  time,  ib. 
for  a  single  day  by  parol,  74 

for  trial,  prisoner  will  not  be  discharged  for  mere  defect  in,  ib. 
maybe  by  justice  for  insult  during  examination  of  a  prisoner,  88 
but  cannot  be  till  offender  makes  personal  submission,  ib. 
cuiisideralion  of  commitments  in  general,  lOG 
justice  has  power  to  commit,  107 

what  justice   may  s6nd   offender  against  Irish  laws  taken   here  to  Ire- 
land, ib. 

privy  council  and  secretaries  of  state  may  commit,  ib. 
may  prevent  magistrates  from  committing,  ib. 
to  what  prison  defendant  may  be  sent,  ib. 

not  out  of  England  under  £500  damages,  and  treble  costs,  under  habeas 
corpus  act,  ib. 

party  must  be  committed  to  the  common  prison  of  county  where  war- 
rant issued,  ib. 

murderers  must  be  confined  in  common  gaol,  and  not  elsewhere,  108 

felons  should  not  be  committed  to  the  new  prison,  ib. 

house  of  correction  for  Middlesex  a  legal  prison,  ib. 

lower  a  legal  prison  for  state  offences,  ib. 

persons  charged  with  small  offences  may  be  sent  to  honse  of  correc- 
tion, ib. 

court  of  King's  Bench  may  commit  to  any  prison  in  England,  ib. 

party  should  be  committed  to  proper  prison  in  first  instance,  ib. 

penalties  under  hal)eas  corpus  act  for  removing  party  illegally,  ib. 
form  of  commitment,  109 

it  nnist  be  in  writing,  ib. 

should  be  under  hand  and  seal,  ib. 

must  shew  authority  of  magistrate,  time,  and  place,  ib. 

when  may  be  by  parol,  ib. 

as  to  stating  the  cliaraclor  of  justice,  il). 

when  for  offence  out  of  the  county,  the  authority  must  be  shewn,  ib. 
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COMMITMENT— (continued.) 

form  of  commitment — (continued.) 

it  may  be  either  iu  the  name  of  the  hing  or  justice,  109 

it  should  be  directed  to  keeper  of  a  specific  prison,  110 

commitment  to  the  tower  of  London  good,  ib. 

at  London  police  offices  directed  to  the  gaoler,  ib. 

in  other  counties  directed  both  to  the  constable  and  to  gaoler,  ib. 

how  prisoner  is  to  be  described,  ib. 

ought  to  set  forth  that  it  is  upon  oath,  ib. 

the  cause  of  the  commitment  should  be  stated,  ib. 

reasons  for  stating  the  cause  of  commitment.  111 

why  it  must  not  be  too  loosely  expressed,  ib. 

commitment  for  treason  generally  held  good,  ib. 

libel,   need  not  be  set  forth  in  commitment  for,  112 

general  commitment  for  insulting  justices  sufficient,  ib. 

should  be  for  a  time  certain,  ib. 

best  to  describe  offence  as  in  indictment,  ib. 

should  not  be  on  suspicion,  and  why,  ib. 

should  not  be  in  the  disjunctive,  ib. 

need  not  use  the  term  '•  feloniously,"  113 

court  of  King's  IJench  will  not  bail  if  a  felony  appears,  ib. 

court  will  not  bail  if  felony  appears  on  depositions,  ib. 

court  always  looks  into  depositions  before  it  bails,  ib. 

defective  commitment  not  absolutely  void,  ib. 

should  point  out  the  place  of  confinement,  114 

conclusion  of,  ib. 

may  command  gaoler  to  keep  prisoner  in  safe  custody,  ib. 

irregular,  conclusion  will  not  vitiate,  ib. 

form  of  commitment  in  London  police  offices,  115 

form  of  commitment  in  the  county,   116 

on  discharge  from  commitment  by  King's  Bench,  magistrate  not  liable 
to  action,  ib. 

gaoler  must  receive  prisoner,  117 

what  to  be  done  if  gaoler  will  not  receive  him,  ib. 
copy  of,  nmst  be  given  under  habeas  corpus  act,  ib. 

when  commitment  under  warrant  from  Irish  Secretary  of  State,  parly- 
entitled  to,  118 

when  party  is  sent  to  temporary  confinement  till  he  find  bail,  not  en- 
titled to,  ib. 
service  of  demand,  of  what  sufficient,  ib. 
certifying  the  commitment,  ib. 

COMPARISON  OF  HANDS, 

when  evidence,  581,  (see  title  Evidence.) 

COMPETENCE  OF  WITNESSES, 

distinction  between  competence  and  credit,  528 
objections  to,  (see  title  Evidence.) 

COMPROMISE, 

without  leave  of  court,  illegal,  4 
indictable  in  felony  and  treason,  5 
before  trial,  498 

practice  of  suflTering  defendant  to  speak  with  prosecutor,  ib. 

when  court,  on  motion  for  information,   will  discharge  rule  on  payment 
of  costs,  ib. 

in  assault,  the  case  sometimes  referred  to  master,  409 
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COMPROMISE— (oowfmMcrf.) 

after  conviction,  G65 

practice  of  suffering  defendant  to  speak  with  prosecutor,  ib. 

discussion  on,  ib. 

mitigation  of  punishment  on,  666 

when  by  leave  of  court  legal,  ib. 

CONCEALING  OFFENCES,  (see  title  Misprision.) 

CONFESSION  OF  CRIME,  (see  titles  Evidence.  Examination.) 
after  confession  when  party  cannot  be  bailed  by  justices,  96 

CONFESSION  OF  INDICTMENT, 

express  by  plea  of  guilty,  428 
may  be  received  after  general  issue,  42J^ 
effect  of,  ib. 

courts  reluctant  to  record,  ib. 
may  be  advisable  in  assault,  and  why,  ib. 
notice  of  in  misdemeanors,  ib. 

may  be  in  absence  of  defendant  in  mere  flneablc  offences,  430 
when  must  be  in  presence  of  defendant,  ib. 
when  on  agreement  of  prosecutor  and  defendant,  ib. 
when  on  acknowledgment  of  satisfaction,  ib. 
on  indictment  for  not  repairing,  ib. 
how  recorded,  431 
implied  what,  ib. 
entry  of,  ib. 
difference  between  and  express,  ib. 
will  not  bar  from  technical  exceptions,  ib. 

CONSENT, 

of  party  injured,  when  it  destroys   offence,  2 

of  creditors  to  prosecution  of  a  bankrupt  when  necessary,  ib. 

CONSPIRACY,  WRIT  OF, 

old  remedy  for  malicious  prosecution,  10.  035 
indictment  for  will  lie  when  several  maliciously  prosecute,  ib. 
when  several  conspire  to  prevent  justice  from  receiving  bail,  indictment  lies 
for,  «35 

CONSTABLE, 

when  bound  to  prosecute  a  disorderly  house,  4 

protection  to,  68 
may  plead  the  general  issue  in  action  against,  ib. 

venue  in  action  against  local,  ib. 

will  have  double  costs  on  nonsuit  or  verdict  for  him,  ib. 

protected  by  giving  a  copy  of  the  warrant,  6l> 

obedience  to  an  irregular  warrant  legal,  ib, 

what  disobedience  to  a  warrant  makes  him  liable,  70 

protection  extends  only  to  actions  of  tort,  71 

not  protected  when  acting  without  warrant,  ib. 

what  evidence  of  demand  of  copy  of  warrant  in  favor  of,  ib. 

may  act  on  the  information  of  another,  15 

ofiice  of,  ministerial  and  original,  20 

when  he  may  arrest  without  warrant,  20  to  24,  (see  title  ^4»tcs^) 

may  put  an  offender  in  the  stocks,  23 

wliat  reward  he  receives,  with  a  warrant  for  his  trouble,  44 

liigh  special  constables  allowed  larger  fees  on  great  occasions,  ib. 

constable,  by  18  Geo.  3.  c.  19,  to  be  indemnified  from  parish  rates,  ib. 

special,  to  be  appointed  under  41  Geo.  3.  c.78. 


INDEX.  907 

CONTEMPTS  OF  COURT, 

of  a  magistrate,  88. 112 

during  trial,  how  punished,  631,  (see  title  Trial.) 

CONTRACT, 

to  receire  money  for  dropping  prosecution  without  leave,  invalid,  4 

CONTRA  FORMAM  STATUTE, 

statement  of,  in  indictment,  290 

CONTRA  PACEM, 

statement  of,  in  indictment,  245 

CONVICTION,  (see  title  Judgment.) 

how  bail  may  render  principal  a  convict,  813 

COPYHOLD,  (see  title  Forfeiture.) 

COPY  OF  COMMITMENT,  (see  title  Commitment.) 

COPY  OF  INDICTMENT, 

when  allowed  to  defendant,  403 

never  at  common  law  in  treason  or  felony,  ib. 

court  will  sometimes  allow  copy  of  part  ex  gratis,  ib. 

defendant  always  entitled  to  have  record  read  twice  distinctly,  ib. 

when  wanted  to  reverse  outlawry,  indictment  may  be  read  so  slow  as  to 

be  taken  in  short  hand,  404 
copy  always  allowed  in  all  offences  inferior  to  felony,  ib. 
copy  allowed  five  days  before  trial  in  high  treason  by  7  W.  3.  c.  3.  ib. 
copy  ten  days  before  trial  in  high  treason,  by  7  Ann.  c.  21.  ib. 
no  copy  allowed  in  treasons  respecting  coin,  ib. 
in  treason,  copy  allowed  both  of  caption  and  indictment,  ib. 
if  party  plead   in  treason  without  claiming,  he   cannot  afterwards   ob- 
ject, ib. 
time  and  mode  of  granting,  when  allowed,  405 

in  treason,  the  ten  days  reckoned  from  finding  of  bill  to  arraignment,  ib. 
reckoned  exclusive  of  days  of  delivery  and  arraignment,  ib. 
reckoned,  by  common  practice,  exclusive  of  Sunday,  ib. 
when  indictment  is  read,  it  should  be  before  pleading,  405,  6 

COPY  OF  INFORMATION, 

by  Attorney-General,  when  claimable,  847 

COPY  OF  PANEL  AND  WITNESSES, 

in  treason,  allowed  under  statutes,  404 

sufficient  if  panel  be  delivered  before  return  of  precept,  and  why,  406 

how  prosecutor  is  enabled  to  procure  in  order  to  deliver,  ib. 

practice  when  so  many  jurors  are  challenged  that  new  panel  is  requisite,  ib. 

trivial  mistakes  is  no  objection  to,  ib. 

addition  of  street,  how  accurate,  ib. 

if  lists  are  materially  incorrect  panel  must  be  amended  by  motion,  ib. 

COPY  OF  RECORD  OF  ACQUITTAL, 

when  necessary  and  how  obtained,  837,  8  ' 

COPY  OF  WARRANT, 

when  constable  may  discharge  himself  by  giving,  70 
of  depositions  not  granted,  83 

CORONER, 

a  conservator  of  the  peace,  26  - 

inay  issue  warrant,  ib. 
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COUOl^ER— (continued.) 

inquest  of,  158 

defendant  may  be  prosecuted  for  mXirder  on,  ib. 

equivalent  to  the  finding  of  a  grand  jury,  ib. 

•woman  may  be  found  guilty  of  concealing  birth  of  child  on,  ib. 

jury  must  subscribe  it,  ib. 

coroner  has  a  right  to  go  on  board  any  ship  to  hold  an  inquest,  159 

if  obstructed,  information  lies  in  K.  B.  ib. 

inquest  of,  a  mode  of  criminal  prosecution,  163 

bound  to  inquire  into  violent  deaths,  and  return  inquest  to  assiaes,  ib. 

defendant  may  be  tried  on  inquests  of,  ib. 

after  acquittal  on  inquest  defendant  may  plead  autre  fois  acquit  to  indict- 
ment, ib. 

bail  admitted  after  inquest  of,  164 

party  may  be  tried  on  both  inquest  and  indictment  at  the  same  lime,  ib. 

may  issue  warrant  to  apprehend  a  murderer,  ib. 

may  commit  to  prison,  ib. 

may  summon  and  bind  over  witnesses,  ib. 

examinations  before,  when  evidence,  586,  (see  title  Evidence.) 

CORRECTION,  HOUSES  OF, 

legal  prisons,  when,  108 

regulations    as  to   internal  government    of,    805,    (see  title   Jmprisontnent, 
punishment  of.) 

CORRUPTION  OF  BLOOD, 

essentially  distinct  from  forfeiture,  740 
effects  of,  ib. 

offender  stripped  of  all  honors,  ib. 

becomes  ignoble,  ib. 

cannot  inherit,  ib. 

cannot  transmit  inheritance,  ib. 

vitiates  all  titles  that  must  be  traced  through  him,  ib. 

does  not  vitiate  title  of  collateral  issue,  ib. 

vitiates  no  titles  where  he  need  not  be  named,  ib. 

examples  of  titles  vitiated,  741 
when  it  takes  place,  ib. 

originally  on  every  attainder  of  felony  or  treason,  ib. 

not  in  various  new  felonies  which  bar  it,  ib. 

not  in  treasons  respecting  coin,  since  the  reign  of  Mary,  ib. 

ineffectual  attempt  to  abolish  in  treason,  ib. 

is  now  entirely  abolished  in  felony,  ib. 

only  now  in  high  treason,  ib. 
Low  removed,  ib. 

not  by  pardon,  and  why,  741,  2 

party  pardoned  may  transmit  new  property,  742 

when  by  act  of  parliament,  ib. 

COSTS,  (sec  titles  Fees.     Informations.) 

of  carrying  prisoner  to  gaol,  how  defrayed,  116.  44 

of  unnecessary  length  of  indictment,  &c.  by  whom  borne,  293 

of  constables,  44 

Of  Prosecutor. 

at  conmion  law,  neither  receives  nor  pays,  825 
must  in  first  instance  be  borne  by  himself,  ib. 
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COSTS— (continued.) 

Of  Prosemitor — {continued.) 

allowed  him  by  statute  in  felony  and  larceny,  9,  825 

on  conviction,  ib. 

on  acquittal  where  reasonable  ground,  82G 

where  defendant  tried  in  adjoining  county,  ib. 

paid  by  treasurer  of  county,  ib. 

paid  by  inferior  districts  as  well  as  counties,  ib. 
none  allowed  in  misdemeanors  in  general,  ib. 

reason  against  this  distinction,  ib. 
K.  B.  may  give  third  of  fine  to  defray,  827 
security,  for  in  mitigation  of  punishment,  good,  ib. 
on  removal  by  certiorari,  ib.  (see  title  Certiorari.) 

will  not  be  allowed  if  judgment  be  arrested,  ib. 

not  of  special  jury,  ib. 

no  allowance  for  loss  of  time  unless  a  witness,  ib. 

only  claimable  by  persons  actually  aggrieved,  ib. 

when  claimable  by  public  officers,  ib. 

not  third  of  fine  in  addition  to,  828 

attachment  for  non-payment  of,  ib. 
cases  of  misdemeanor  where  allowed,  ib. 

on  prosecutions  of  houses  of  ill-fame  and  disorderly  places,  ib. 

on  prosecutions  under  highway  act,  when,  ib. 
on  postponing  trial  defendant  must  pay,  829 
cannot  be  paid  out  of  county  rates  by  order  of  justices,  ib. 
when  improperly  allowed,  how  defendant  may  proceed,  ib. 
bail  of  defendant  liable  for,  though  he  is  in  prison  on  attachment,  ib. 
Of  Defendant,  ib. 

in  general,  none  allowed  on  acquittal,  ib. 

upon  husband  liable  to  wife's,  for  keeping  bawdy-house,  830 

when  delay  occasioned  by  default  of  prosecutor,  ib.  « 

no  fees  on  discharge,  831 
when  allowed  under  highway  act,  ib. 
in  general 

justices  empowered  to  award  to  either  party  on  complaint  before  them,  ib, 
may  issue  warrant  of  distress  on  default  or  commit,  ib. 

recognizance  for  extra,  on  trial  in  adjoining  county,  90 

of  conveyance  to  prison,  116,  830 
not  to  exceed  12d.  per  mile,  117 
how  to  be  levied,  830 
On   Informations,  (see  title  Information.) 
Witnesses  when  entitled  to  costs,  612,  (see  title  Evidence.) 

COUNSEL, 

not  entitled  to  be  present,  on  ex  parte  proceedings,  74.  317 

when  defendant  may  have,  407  ,. 

at  common  law,  prisoner,  in  capital  cases,  not  allowed  couusol  on  general 

issue,  ib. 
judge  to  be  counsel  for  prisoner,  ib. 
duty  of  judge  to  supply  place  of  counsel,  what,  ib. 
duty  of  judge  when  there  are  counsel,  ib. 

counsel  always  allowed  to  matters  of  law,  ib.  i  •  i 

when   prisoner  proposes  one   point   of  law,  court  will  assign  him  counsel 

to  argue  it,  ib. 
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COUNSEL— (coM/iHMcrf.) 

on  trial  by  peers  of  a  nobleman,  said,  counsel  not  allowed,  408 
party  may  have  counsel  on  all  collateral  issues,  ib. 

to  plead  a  pardon,  ib. 

to  assign  error  to  reverse  outlawry  after  plea,  ib. 

to  plead  autre  fois  acquit,  though  defendant  contumacious,  ib. 
said  may  be  without  assignment,  ib. 

ought  to  be  assigned  by  court  on  nomination  of  defendant,  ib. 
any  one  may  inform  Court  of  Error  as  amicus  curiae,  ib. 
defendant  may  always  have,  to  cross-examine  for  him,  ib. 
in  misdemeanors  full  defence  may  be  made  by  counsel,  409 
in  treason  two  counsel  to  make  full  defence  expressly  allowed  by  7  W.  3.  ib. 

formerly  did  not  affect  parliamentary  impeachments,  ib. 

now  extends  to  impeachments  as  much  as  indictments,  ib. 

does  not  extend  to  inferior  persons,    ib. 

every  prisoner  entitled  to  two  counsel,  410 

full  defence  by  counsel  always  allowed  on  appeals,  ib. 
time  and  mode  of  assigning  counsel,  when  allowed,  ib. 

in  treason,  counsel  should  be  assigned  ten  days  before  arraignment,  ib. 

by  whom  apphcation  may  be  made,  ib. 

practice  as  to,  in  treason,  ib. 

on  collateral  issue  not  till  after  plea,  ib. 

counsel  allowed  by  rule  to  visit  defendant  in  prison,  411 

when  once  assigned  court  will  not  change  them,  ib. 

court  will  sometimes  add  other  counsel  after  assignment,  ib. 

prisoner  desiring  serjeant  or  king's  counsel  must  make  petition,  ib. 

office  of,  on  trial,  (see  titles  Evidence.     Trial.) 
COUNTER  PLEA, 

to  prayer  of  clergy,  687,  (see  title  Clergij,  Benefit  of.) 
COUNTS,  JOINDER  OF  SEVERAL,  (see  title  Indictment) 

COURTS  OF  CRIMINAL  JURISDICTION, 

enumerated,  133 

Sessions,  (see  title  Sessions  of  the  Peace) 

Assizes,  (see  title  Assizes) 

Special  Commissions,  (see  title  Special  Commissions) 

Admiralty  Sessions,  (see  title  Admiralty  Sessions.) 

King's  Bench,  (see  title  Kimfs  Bench) 

Coroner's  Inquest,  (see  title  Coroner) 

Court  Leet,  (see  title  Leet,  Court) 

CROSS  EXAMINATION, 

how  conducted,  (see  title  Evidence.) 

CROWN  OFFICE,  (see  title  Information) 
CUL  PRIT, 

meaning  of,  416 

DAY,  (see  titles  Indictment.     Time) 

DEAF  AND  DUMB  PERSON, 

how  may  be  arraigned,  417 
when  may  be  a  witness,  589 
how  examined  as  a  witness,  ib. 
DEATH, 

of  prosecutor  does  not  abate  prosecution,  2 

of  defendant  after  removal  by  certiorari  does  not  discharge  bail,  6GG 
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DEATH,  PUNISHMENT  OF, 

by  what  warrant  executed,  780 
in  K.  B.  what  entry,  ib. 
before  High  Steward,  precept  for,  ib. 
in  High  Court  of  Parliament,  by  writ  from  the  king,  ib. 
formerly  precept  of  judge  in  every  felony,  ib. 
former  precept  by  justices  of  oyer  and  gaol  delivery,  ib, 
now  without  precept  by  calendar,  ib. 
practice  as  to  at  assizes  by  calendar,  ib. 

in  Lancashire,  781 

in  London,  by  Recorder's  warrant,  after  report,  ib. 

in  K.  B.  on  Habeas  Corpus,  by  rule,  ib. 

no  day  named  when  execution  in  another  county,  ib, 
by  what  court  may  bo  appointed,  ib. 

by  court  in  which  sentence  is  passed,  ib. 
by  K.  B.  when,  782 

in  case  of  peer,  ib. 
time  of,  ib. 

never  part  of  judgment,  except  in  murder,  ib. 
in  murder,  usually  on  next  day  but  one  to  sentence,  ib. 
in  the  country,  in  general  left  to  sheriff,  ib. 

at  Old  Bailey,  two  Sundays  usual  between  order  and  execution,  ib. 
sheriff  in  country,  guided  by  practice  of  Old  Bailey,  ib. 
in  high  treason  a  month  has  been  allowed,  783 
reason  why  should  be  speedy,  ib. 
place  of,  ib. 

not  part  of  judgment,  782 

not  in  cl'fferent  county,  when  trial  at  assizes,  783 

may  be  in  county  adjoining,  when  offence  in  city  county  of  itself,  ib, 

by  order  of  K.  B.  may  be  any  county,  784 

in  K.  B.  usually  St.  Thomas-a- Waterings,  in  Surrey,  ib. 

may  be  on  private  ground,  ib. 

when  owner  entitled  to  gibbet  and  chain,  ib. 
by  what  officer  to  be  executed,  ib, 
must  be  by  regular  officer,  ib. 
unauthorized  person  will  be  guilty  of  murder,  ib. 
usually  officer  in  whose  custody  prisoner  is,  ib. 
at  assizes  by  sheriff  or  deputy,  ib. 

when  trial  in  adjoining  county,  by  sheriff  or  gaoler,  784,  5 
criminal  in  Tower,  by  whom,  and  how,  785 

case  of  Earl  Ferrars,  ib. 
by  whom  execution  in  K.B.  786 
in  what  manner  it  is  to  be  executed,   ib. 

must  be  according  to  the  judgment,  ib. 

if  officer  wantonly  changes  mode  of  death  it  will  be  felony,  ib. 

king  said  to  be  unable  to  change  sentence,  ib. 

king  may  remit  all  but  beheading,  in  treason,  787  ..^ 

directions  given  to  mitigate  severe  sentences,  ib. 

in  Lord  Stafford's  case,  sentence  changed,  ib. 

king  may  pardon  one  kind  of  death  on  condition  of  another,  788 

cruel  sentences  done  away,  ib.  ^ 

hanging  in  chains  no  part  of  sentence,  ib. 

may  be  by  special  order,  ib. 
if  offender  revives  he  must  be  hanged  again,  ib. 
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DEEDS, 

how  prove  d,  579,  (see  title  Evidence.) 

DEFENCE, 

of  prisoner  ou  trial,  C23,  (see  titles  Evidence.     Trial.) 

DEMURRER,  (see  title  Abatement,  Pleas,  Sfc.) 
derivation  of,  439 
to  indictment, 

when  may  be,  ib. 

when  not,  ib. 

quaere  whether  for  misnomer,   ib. 
puts  all  tlie  proceedings  in  issue,  440 
when  filed,  difficulty  of  withdrawing,   ib. 
time  of,  ib. 

mode  of,   in  felony,  ib. 
form  of,  ib. 

may  be  ore  tenus,   ib. 

may  conclude  over  to  felony  or  not,  ib. 

engrossed  and   fded,  ib. 
proceedings  on,  441 

four  day's  rule  to  join  in,  ib. 

when  defendant  entitled  to  judgment  on,  for  want  of  joinder,  ib. 

joinder  in  general,  ore  tenus  and  immediate,   ib. 

demurrer  book,  ib. 

counsel  for  amicus  curia?  may  argue,  ib. 

argument  in  general  immediate  in  felonies,  ib, 
judgment  on,   ib. 

against  defendant,  ib, 

in  felony,  of  respondeas  ouster,   ib. 

against  prosecutor  on  demurrer,  to  plea  respondeas  ouster,   ib. 

against  defendant  on  misdemeanor,  when  final,  ib. 
seldom  resorted  to  in  felony,  and  why,  442 
adopted  in  misdemeanors,  wben  no  crime  is  charged,  443 
indictment  may  be  held  good  in  part,  ib. 
information  may  be  amended  on,  ib. 
caption  may  be  amended  on,  ib. 
indictment  cannot  be  amended  on,  ib. 

court  will  give  judgment  against  party  committing  first  error,  ib. 
to  pleas  and  replications  in  abatement,  449,  (see  title  Abatement,  Pleas  in.) 
to  evidence,  623,  (see  title  Evidence.) 

DEPOSITION,  (see  titles  Evidence.  Examination.) 

DETAINER, 

on  charge  of  crime,  may  be  lodged  against  party  in  custody  on  civil  account, 
11.63 
how  to  be  effected,  63 
on  civil  account  of  party  in  custody  for  a  crime,  811 
may  be,   notwithstanding  sentence,  ib. 
defendant  cannot  be  charged  with  declaration  or  in  execution  without 

leave,  812 
Common  Pleas  cannot  grant  habeas   corpus  to  bring  up  and  charge 

prisoner,  ib. 
King's  Bench  will  even  alter  sentence  in  treason  or  felony,  ib. 
ends  of  justice  will  not  be  defeated  by,  ib. 
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BETAll^EK— (continued.) 

in  pardon,  on   condition  of  transportation,  will  not  be   allowed,  812 

on  mere  promise  of  pardon,    court  will  not  interfere,  ib. 

court  has  no  power  over  prisoner,  except  in  its  own  custody,  ib. 

how  party  in  house  of  correction  must  be  sued,  ib. 

how  bail  may  render  principal,  a  convict,  813 

not  when  convict  is  on  board  ship  to  be  transported,  ih. 
when  exoneretur  without  render  allowed,  ib. 
remand  of  prisoner  to  the  same  or  other  prison,  ib. 
DICE, 

party  playing  with  false,  may  be  arrested,  16 

DISCHARGING  JURY, 

on  bad  indictment,  &c.  590 

DISCHARGE  OF  PRISONER, 

magistrate  may  discharge,  when  suspicion  is  clearly  groundless,  89 

cannot  when  there  is  express   charge  of  felony,  though  his  guilt  is  doubt- 
ful, ib. 

said  that  he  cannot  where  killing  is  justifiable,  ib. 

not  usual  entirely  to  discharge,  ib. 

on  acquittal,  648 

fee  on,  630 

from  sentence  of  imprisonment,  entry  of,  813 

admissible  evidence  to  prove  time  of   discharge,  ib. 

DISCONTINUANCE  IN  PROCESS,  (see  title  Process.) 
what  is,  and  effect  of,  864 

DISJUNCTIVE, 

offence  not  to  be  stated  in,  231 

DISORDERLY  HOUSE, 

when  constable  is  bound  to  prosecute,  4 
party  keeping,   may  be  apprehended,  13 

DISSECTION, 

judgment  of,  704 

DISTRINGAS  JURATORES, 

when  issued,  517,  (see  title  Jury,   Petit.) 

DOORS,    BREAKING  OPEN,  (see  title  .4 nes^) 
when  may  be,  51 

never  where  the  law  gives  no  power,  52 

distinction  between  constables  and  private   individuals,  52,  3 
may  be  for  treason  or  felony  actually  done,  52 
may  be  by  constable  to  suppress  affray,  52,  6 
may  be   by  any  one  to  prevent  murder,  ib. 

constable  may  break  doors  on  the  information  of  a  witness  for  felony,  53 
how  far  doors  may  be  broken  on  mere  suspicion  of  felony,  ib. 
various   opinions  on  the  degree  of  suspicion  requisite,  53,  4 
private  individual  must  prove  the  guilt  of  party  arrested,  54 
officer  will  be  excused  if  he  acts  on  evidence  that  proves  false,  ib. 
doors  may  be    broken   on  warrant  for  treason,   felony,  and  breach    of  the 

peace,  ib. 
on  search  warrants,  54,  6 

warrant  excuses  the  officer,  though  granted  without  reason,  55 
cases  of  homicide  on  resistance  to  breaking  doors,  ib. 
Vol.  i.  3  L 
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DOORS,  BREAKING  OVE]Si—{conHmied.) 

doors  cannot  be  forced  for  mere  misdemeanors  without  force,  56 

doors  may  be  broken  for  contempts  of  a  court  of  justice  or  house  of  par- 

hament,  ib. 
only  for  public  crimes,  never  on  civil  process,  ib. 
if  a  known  officer  be  killed  in  attempting  to  break  doors  improperly,  it  will 

be  manslaughter,  ib. 
if  a  common  person  ilo  so,  he  niav  be  lawfully  killed,  ib. 
how  far  search  warrants  will  excuse,  when  no  goods  found,   57 
action  lies  for  maliciously  procuring  search  warrant,  ib. 
doors  cannot  be  broken  on  warrants  to  search  all  suspected  places,  ib. 
general  doctrine  as  to  breaking  doors  on  search  warrants,  ib. 
house  of  a  third  person  not  privileged,  if  offender  is  there,  ib. 
officer  breaks  at  his  peril,  that  the  party  is  there,  ib. 
doors  may  always  be  broken  after  indictment  found,  58 
on  capias  to  compel  sureties,  pro  fine,  or  utlagatum,  ib. 
by  constable  in  levying  a  penalty  on  statute,  ib. 
always  after  escape,  ib. 

when  officer  is  locked  in,  he  may  break  out,  ib. 
sheriff  may  burst  doors  to  rescue  his  bailiffs,  ib. 
any  inner  door  may  be  broken  after  admittance  gained,  ib. 
doors  may  be  broken  on  hue  and  cry,  59 

DOWER,  LOSS  OF,  (see  title  Forfeiture  of  Dower.) 

DYING   DECLARATION, 

when  admissible  in  evidence,  569,  (see  title  Evidence.) 

EAST  INDIES, 

offences  committed  in,  may  be  indicted  in  K.  B.,  157 

EQUITY, 

power  of,  to  stay  indictment,  304 

ERROR,  Writ  of, 

to  reverse  outlawry,  369 
how  to  obtain,    ib. 

defendant  must  pray  in  person  in  felony,  ib. 

in  misdemeanors  after  conviction  defendant  must  be  present,   ib.        [ib. 
by  statute,  before  conviction  in  smaller  offences  may  appear  by  attorney, 
outlaw  cannot,  without  consent,  be  bailed  pending,  ib. 
cannot  be  issued  without  fiat  of  attorney-general,  ib. 
how  to  obtain  attorney-general's  fiat  for,  ib. 
how  errors  assigned,  ib. 

if  before  plea  defendant  must  plead  on  reversal,  ib. 
if  after  conviction  defendant  must  receive  sentence,  ib. 
proceedings  on  reversal  of  outlawry,  by,  370 
proceedings  by,  to  reverse  judgment,  747  to  754 

ESCAPE,  (see  title  Rescue.) 

officers  may  arrest  a  party  again,  after,  61 

if  officer  allows,  quere  if  he  can  afterwards  arrest,  ib. 

felon  escaping  may  be  killed  if  he  cannot  otherwise  be  taken,  62 

to  kill  a  party  accused  only  of  misdemeanor  who  escapes  manslaughter,  ib. 

from  one  part  of  the  kingdom  to  another,  ib. 

party  not  liable  for,  when  commitment  is  "  on  suspicion,"  112 

out  of  imprisonment  in  execution  may  be  retaken  by  the  officer,  H13 

ESTREATING,  (see  title  Recognizance.) 
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ESTREATS, 

lists  of  forfeitures  made  out  after  sessions  and  assizes,  816 

provision  as  to,  817 

oath  as  to,  ib. 

penalty  on  clerks  for  withholding,  or  improperly  certifying,  ib. 

EVIDENCE,    IN    EARLY    STAGES    OF   PROSECUTION, 

on  what  a  warrant  may  be  granted,  33,  (see  title  Warrants.) 

duty  of  magistrate  to  weigh  before  he  grants  warrant,  34 

if  magistrate  grant  warrant  without  oath  he  is  a  trespasser,  ib. 

justice  ought  not  to  grant  warrant  on  quaker's  affirmation,  ib. 

all  charges  to  be  taken  in  writing,  ib. 

affidavit  to  obtain  warrant  need  not  be  stamped,  ib. 

on  examination,  (see  title  Examination.) 

when  examination  is  evidence,  (see  title  Examination,  et  infra.) 

before  grand  jury,  (see  title  Jury,  Grand.) 

EVIDENCE  ON  TRIAL, 

general  rules  as  to,  556 

rules  in  general  same  as  in  civil  actions,  ib. 

distinction  between,  in  civil  and  criminal  cases,  as  to  evidence  of  party 
injured,  ib. 
what  parts  of  the  charge  prosecutor  must  prove,  ib. 
the  whole  substance  of  charge,  ib. 
not  superfluous  averments,  ib. 

rule  as  to  what  averments  may  be  left  unproved  as  superfluous,  557 
ofience  must,  where  venue  local,  be  shewn  in  proper  county,  ib. 
ville,  time,  number,  quantity,  &c.  need  not  be  exactly  proved,  ib. 
when  day,  of  stealing,  material  in  burglary,  ib.  [ib. 

on  indictment,  not  repairing  bridge  or  way,  must  be  shewn  to  be  public, 
in  perjury,  whether  all  the  assignments  must  be  proved,  ib. 
in  perjury,  words  stated  as  continuous,  must  be  so  shewn,  ib. 
general  rule,  that  it   is  sufficient  to  prove  so  much  as  constitutes  an 
offence,  ib. 

example  of,  in  libel,  658 
when  negative  averments  needless,  they  need  not  be  proved,  ib. 
when  law  presumes  a  fact,  negative  must  be  proved,  ib. 
when  criminal  omission  must  be  shewn,  ib. 
cases  in  which  proof  need  not  exactly  tally  with  averments,  ib. 
in  poisoning,  as  to  kind  of  poison,    ib. 
in  murder,  as  to  weapon,  559 
in  murder,  as  to  party  who  gave  the  blow,  ib. 
reference  to  indictment,  as  to  accuracy  requisite  in  statement,  ib.  (see 
title  Indictment.) 
evidence  of  identity,  ib. 
what  is  sufficient  proof,  ib. 

number  of  witnesses  requisite,  ib. 

common  law  did  not  require  particular  number,  ib. 
two  witnesses  required,  in  high  or  petit  treason,  by  statute,  5G0 
generally  supposed  to  be  repealed  by  1  A;  2  P.  &.  M.  c,  10,  ib. 
made  expressly  necessary  by  7  W.  3.  c.  3,  ib. 
not  necessary  in  treasons  as  to  coin,  5{)1 
not  necessary  in  traitorous  attack  on  the  king,  562^ 
necessary  still  in  petit  treason,  561 
not  required,  in  high  treason,  to  collateral  facts,  ib. 
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EVIDENCE  ON  TRl Al.-(conthn,cd.) 
what  is  sufllcient  prooi— (continued.) 

what  confession  does  away  the  necessity  for,  561 
not  a  private  confession,  562 
not  before  a  magistrate,  ib.  et  Addenda. 
in  perjury,  two  witnesses  requisite,  and  why,  562,  3 
kind  of  proof  which  prosecutor  may  adduce,  563 
presumptive  evidence,  how  far  sufficient,  ib. 
general  rules  as  to  caution  in  receiving,  ib. 
in  general  innocence  presumed,  564 

case,  till   lately,  where  guilt  was  presumed   on  death   of  bastard 
child,  ib. 

done  away,  ib. 
when  defendant  must  prove  performance  of  duty,  ib, 
presumptions  must  arise   only  on  facts  in  issue,  not  general  con- 
duct, ib. 
but  presumption  raised  of  knowledge  by  evidence  of  former  utter- 

ings,  ib. 
other  libels  on  trial  of  libel  to  prove  defendant  the  author,  565 
in  conspiracy  to  cheat,  various  acts  of  fraud  may  be  shewn,  ib. 
court  ought  not  to  take  other  criminal  acts  into  consideration  in 

sentence,  ib. 
degree  of,  sufficient,  ib. 

post  mark  not  evidence  of  publication  of  libel,  ib. 

what  evidence  of  publication  when   defendant  is   in   another 

county,   ib. 
in  perjury,  in  answer  of  chancery,  what  proof  of  answer,   ib. 
what  one  defendant  says,  only  evidence  against  himself,  566 
in  conspiracy  may  be  against  others,  ib.  [ib. 

continuance  of  office  will  be  presumed  I'roni  its' commencement, 
party  acting  as  officer  presumed  to  be  such  till  contrary  shewn, 
applied  to  cases  of  murder  in  resisting  process,  ib.  [ib. 

when  necessary  to  adduce  best  possible  evidence,  ib. 
meaning  of  general  rule,  as  to,  ib. 
reason  of  rule,  as  to,  ib. 
examples  of  rule,  as  to,  ib. 

no  cop}'^  of  deed,  when  original,   may  be  produced,  ib. 
no  parol  evidence  when  written  instrument  may  be  produced,  ib. 
exceptions  to  rule,  567 

copy  good  when  original  destroyed,  or  in  defendant's  hands,  ib. 
parol  evidence  when  no  copy,  ib. 

parol  evidence  good,  of  bill  swallowed  by  prisoner,   ib. 
attested  copies  of  public  documents  good,  ib. 
greatest  quantity  of  proof  never  requisite,  ib. 

all  witnesses  to  a  deed  need  not  be  called,  ib. 
not  necessary  to  call  supposed  writer  to  disprove  his  writing,  ib. 
instance  of  in  case  of  forging  name  of  bank  cashier,  568 
hearsay  evidence,  when  admitted,  ib, 
■in  general  rejected,  and  why,    ib. 

prisoner's  declarations  not  evidence  for  him  except  on  cross  examina- 
tion, ib. 
when  may  be  used  to  illustrate,  ib. 

when  to  contradict,  or  confirm  witness  by  his  former  statements,  569 
exception  to  general  rule  in  case  of  dying  declaration,  ib. 
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reason  of,  569 

party  must  be  actually  under  expectation  of  death,  ib. 
need  not  actually  express  it,  ib. 

if  reduced  to  writing  parol  evidence  cannot  be  given  of  it,   ib. 

of  criminal  on  scaffold  no  evidence,  570 

court,  and  not  the  jury,  to  decide  on  their  admissibility,  ib. 
confession  of  defendant,  when  evidence,  ib. 

when  taken  as  examination,  ib. — (see  t\i\e  Examination.) 
when  made  to  private  individuals,  ib. 
only  received  under  certain  conditions,  ib. 

no  evidence  against  third  persons,   571 

must  be  taken  altogether,  ib. 

identity  of  in  writing  must  be  shewn,  and  how,  ib. 

must  appear  to  be  perfectly  uninfluenced,  and  why,  ib. 

will  be  presumed  freely  made,  ib. 

practice  of  inquiring  into  before  produced,   ib. 

facts  disclosed  in  extorted  confession  evidence  in  themselves,  ib. 
examination  of  defendant  received,  when,  572 

ought  to  be  reduced  to  writing,  and  signed  by  prisoner,  573 

no  parol  evidence  of  it  can  be  received  till  proof  that  it  is  not  in 
writing,   ib. 

after  proof  that  it  was  not  taken  in  writing,  parol   evidence  of  it 
admitted,  ib. 

minutes  of  examination  by  solicitor  evidence,  ib. 

defendant's  examination  must  not  be  on   oath,  ib. 
when  general  evidence  of  character  may  be  admitted,  ib. 
on  the  part  of  the  crown,  ib. 

never  unless  general  character  is  in  issue,  ib. 

may  in  indictment  for  barretry,  and  why,  574 

veracity  of  witness,  how  may  be  impeached,  ib. 

no  one  can  discredit,  though  he  may  contradict  his  own  witness,  ib. 
on  the  part  of  the  prisoner,  ib. 

when  called  cannot  be  cross-examined  to  particular  facts,   575 
.    Descriptions  of  legal  evidence, 
Written  evidence,  575 
Public  documents,  ib. 

public  acts  of  parliament,  ib. 

private  acts,  ib. 

proclamations,  addresses,  and  articles  of  war,  ib. 

gazette,  ib. 

returns  and  muster  books  of  navy  office,  576 

corporation  books,  ib. 

heralds'  books  and  minutes  of  visitation,  ib. 
'  daily  book  of  prison,  ib. 

log  book  of  man  of  war,  ib. 

records  of  courts,  examined  copies  of,  ib. 

record  of  proceedings  in  perjury,   ib. 

affidavit  in  perjury,  how  proved,  ib. 

books  of  sessions,  and  right  to  inspect,  576  ff 

copy    of  information   and   proceedings,  justice   may    be  compelled 
to  produce,   577 

proceedings  in  equity,  court  will  not  allow  to  b^  ta^cn  as  evidence 
of  crime,  ib. 
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records  conclusive  against  parties  to  them,  577 
not  against  other  persons,  ib. 
Private  documents  and  papers,  ib. 
how  to  be  obtained,  ib. 

subpoena  duces  tecum,  ib. 

party  bound  to  attend  with  papers,  ib. 

attorney  not  bound  to  produce  confidential  papers,  ib. 

defendant  cannot  be  compelled  to  produce  papers,  578 

bill  cannot  be  sustained  in  equity,  calling  on  party  to  criminate 

himself,  ib. 
no  rule  granted  to  university  for  papers  to  criminate  a  mem- 
ber, ib. 
no  difference  in  this  respect  between  civil  and  criminal  pro- 
ceedings, ib. 
notice  to  defendant  to  produce,  ib. 
object  of,  579 
effect  of,  ib. 

may  be  on  attorney  or  agent,  578 
when  not  necessary,  579 
how  to  be  proved,  ib. 

deeds  under  thirty  years  old,  how  to  be  proved,  ib. 
evidence  of  hand-wriling,  580 

best  that  of  party  who  saw  the  paper  written,  ib, 
that  of  party  acquainted  with  the  hand,  ib. 
foundations  of  opinion  of  writing,  what,  ib. 
having  merely  seen  party  occasionally  write,  inadequate,  ib. 
witness  as  to,  ought  to  speak  from  the  writing  alone,  580,  1 
comparison  of  hands,  when  sufficient,  581 
attainder  reversed  for  reception  of,  ib. 
admitted  to  establish  modus,   ib. 
not  now  admitted,  582 
witness  not  rendered  competent  by  seeing  party  write  since  he  was, 

indicted,  ib. 
person  may  be  asked  whether  writing  is  natural  or  disguised,  ib. 
when  they  must  be  stamped,  ib. 

cases  in  which  stamps  holden  requisite,  ib. 
cases  in  which  stamps  holden  not  requisite,  583 
not  in  cases  of  forgery,  ib. 

discussion  of  cases,  and  true  distinction  shewn,  583,  4 
letters  and  papers  may  be  produced  in  treason,  though  not  laid  as  overt 

acts,  585 
intercepted  letters,  evidence,  584 

evidence  that  they  are  prisoner's  writing  must  be  first  given,  ib. 
letters  directed  to  defendant,  and  never  received,  no  evidence,  ib. 
original  of  answer  in  chancery  must  be  produced,  ib. 
postea,  when  evidence  in   perjury,  585 
Depositions  before  magistrate,  ib. 
when  evidence,  ib. 

never  in  misdemeanors,  ib. 

not  in  treason,  high  or  petit,  ib. 

only  in  manslaughter  and  felony,  ib. 

never  at  common  law,  ib. 

in  petit  treason  may  convict  defendant  of  murder,  ib. 
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Depositions  before  magistrate — (continued.) 
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must  be  shewn  why  party  is  absent,  586 
what  grounds  sufficient  to  admit  them,  ib. 
must  be  duly  taken,  586  (see  title  Examination.) 
when  may  be  read  as  dying  declarations,  ib.  (vide  supra.) 
information  of  accomplice  may  be  read  after  his  deatb,  ib. 
not  necessary  that  depositions  should  be  signed,  ib. 
examinations  certified  by  coroner,  when  evidence,  580,  7 
admissible,  though  in  absence  of  prisoner,  587 
must  be  signed  by  coroner,  ib. 
how  must  be  given  in  evidence, 

their  identity  must  be  established,  ib. 
may  be  used  for  as  well  as  against  prisoner,  ib. 
II.  Parol  evidence  of  witnesses,  588 
IVho  may  be  ivit7iesses,  588 

in  general  all  persons,  ib. 

objections  to  witnesses,  ib. 

distinction  between  objections  to  credit  and  competence,  588,  9 

incompetence  prevents  witness  from  being  sworn,  588 

objections  to  credit  merely  aSect  weight  with  jury,  589 

credible  in  statutes,  no  precise  meaning,  ib. 

objections  on  ground  oi  defect  of  understanding,  ib. 

lunatic  cannot  be  a  witness,  ib.  i     -k 

persons  sometimes  deranged  may  be  a  witness  in  lucid  mteryals,  ib. 
party  deaf  and  dumb  may  be  a  witness  and  how  examined,  ib. 
infancy  when  an  objection,  590 
state  of  the  understanding  the  true  criterion,  ib. 
idea  that  child  might  be  examined  without  oath,  refuted,  ib. 
trial  may  be  put  off  tiil  witness  is  instructed,  ib. 
objection  on  the  ground  of  infidelity  or  religious  scruples,  591 
only  where  disbelief  in  God  and  future  existence,   ib. 
Jews  may  be  sworn  on  the  Old  Testament,  ib. 
Mahometan  on  Alcoran,  ib. 
Scotch  covenantor  after  the  way  of  his  sect,  ib. 
Geutoo  according  to  his  faith,  ib.  _ 

person  cannot  be  asked  on  voire  dire  as  to  minute  opinions,  o92 
Quakers  cannot  give  evidence,  ib. 

affirmation  of,  not  admissible  on  appeal,  ib. 
not  on  motion  for  information,  ib. 
not  in  exhibiting  articles  of  peace,  ib. 
may  to  affidavit  for  their  own  exculpation,  ib. 
may  on  attachment  or  penal  action,  ib. 
reason  of  this  exception,  593 
objection  on  the  ground  of  excommunication— obsolete,  ib. 
objection  on  the  ground  of  rclaiionship,  594 

only  to  competence  in  case  of  husband  and  wife,  ib. 
wife  cannot  be  asked  to  contradict  oath  of  husband,  ib. 
where  several  jointly  indicted,  wife  of  one  cannot  be  sworn,  ib. 
wife  cannot  be  examined  by  consent,  595 
where  wife  may  be  a  witness,  ib. 

when  marriage  was  forcible  and  void,  lb. 
in  case,  of  personal  injuries,  ib. 
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where  wife  may  be  a  witness — (continved.) 

dying  declarations  against  bnsband  for  murdering  her,  595 

said  may  be  in  treason,  but  denied,    ib. 
objection  on  the  ground  of  interest  in  the  event,  ib. 
seldom  goes  to  competence,  59G 
not  except  it  appears  on  face  of  proceedings,  ib. 
not  where  witness  expects  pardon  of  husband  on  defendant's  con- 
viction, ib. 
not  where  witness  has  a  wager  on  the  event,  ib. 
not  on  ground  of  right  to  costs,  ib. 
not  because  of  restitution  of  stolen  property,  ib. 
not  where  witnesses  are  inhabitants  of  county  indicted  for  not  re- 
pairing bridge,   596,  7 
not  in  perjury  where  party  aggrieved  is  a  witness,   597 
goes  to  competence  of  party  forged  on  in  forgery,  ib. 

only  where  he  would  have  individual  interest  in  paper,  ib. 

not  where  party  is  cashier  of  the  bank,  ib. 

not  where    party    supposed    drawer   of    a    bill   indorsed   by 
payee,  ib. 

not  where   forged    check    has   not  been  charged  to  witness's 
account,  ib, 

not  where  vouchers  forged  to  defraud  a  third  person,  ib. 

not  where  party  is  the  supposed  testator  of  a  forged  will,  ib. 

strange  decision  as  to  incompetence  of  executor,  ib. 

holder  of  stock  may  be  witness  in  case  of  personating,  ib. 

maker  of  note  where  forgery  is  only  as  to  place  where  payable 
competent,  ib. 

party  always  made  competent  by  release,   ib. 

said  party  may  be  witness  after  tender  and  refusal  of  release,  599 
objection  on  the  ground  of  infamy,  ib. 

conviction  of  what  crimes  incapacitates,  ib, 

formerly,  though  infamous,   punishment  an  objection,  GOO 

now  only  crime,  ib. 

e\'cry  kind  of  crimen  falsi  incapacitates,  ib. 

formerly  conviction   of  petit  larceny   incapacitated;    otherwise   by 

statute,  ib. 
outlaws  competent,   ib. 

oath  of  parties  infamous,  admissible  to  exculpate  them,  GOl 
principle  against  allowing  objections  of  tbis  kind,  ib. 
how  infamy  to  be  proved,    ib. 

record  of  judgment  must  be  proved,  ib. 

record  of  conviction  alone  insulhcient,  and  why,  ib. 

admission  of  witness  not  suilicient,    ib. 
how  infamy  may  be  removed,  ib. 

in  general  by  pardon,  ib. 

not  by  pardon  when  part  of  sentence,   ib. 

not  after  conviction  of  perjury  on  statute,  602 

not  by  pardon,  unless  under  great  seal,  ib. 

by  renewal  of  judgment,  ib. 

by   admission   to  clergy,  and   enduring   accompanying   penal- 
tics,   ib. 
punishments,  how  introduced  instead  of  purgation,    ib. 
clergymen  and  peers  by  mere  allowance  of  clergy,  602,  3 
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Accomplices,  evidence  of,  603 

may  in  all  cases  be  received,  ib. 

may  be  read  from  depositions  if  he  die,  ib. 

instead  of  old  practice  of  approving,  ib, 

good,  though  under  promise  of  pardon,  604 

admission  of,  in  general,  conditional,  ib. 

not  compellable,  ib. 

good,  though  parties  never  admitted  to  give  it,  ib. 

good,  under  acts  offering  indemnity  to  informers,  604 

good,  of  principal  felon  against  receiver,  ib. 

good,  of  thief  against  party  taking  reward   to   help  to  stolen 
goods,  ib. 

practice  as  to  admission  of  accomplices  evidence,  ib.  note  (a) 

may  be  employed  for  defendant,  605 

sufficient,  when  believed  to  convict,  ib. 

practice  to  recommend  the  jury  to  view  it  cautiously,  ib. 

party  convicted  on,  court  sometimes  recommend  to  mercy,  ib. 
objection,  on  ground  of  professional  confidence,  ib. 
whence  it  arises,  ib. 

excuses  attorney  from  producing  confidential  papers,  606 
retainer  of  counsel,  ib. 

extends  to  interpreter  between  foreigner  and  attorney,  ib. 
not  confined  to  communications  made  in  a  cause,  ib. 
does  not  extend  where  witness  was  consulted  as  a  friend,  ib. 
instances,  ib. 

said  not  to  apply  where  witness  consulted  by  mistake,  ib. 
does  not  extend  to  matters  known  before  retainer,  ib. 
does  not  extend  to  matters  known  otherwise  than  in  confidence,  ib. 
extends  to  all  confidential  disclosures,  607 
does  not  extend  to  any  but  legal  advisers,  ib. 
counsel  or  attorney  may  be  sworn  to  things  that  are  public,  ib. 

may  be  examined  to  mere  collateral  fact,  ib. 
trustee,  ib. 
steward,  ib. 
peers,  ib. 
no  objection  that  party  is  judge  or  juror,  ib. 

witness  ought  not  to  be  sworn  as  a  juror,  ib. 

judge  having  given  evidence  will  not  return  to  bench,  ib. 

clerk  attending  on  grand  jury,  can  give  no  evidence  of  what  passed 

there,   608 
when  objection  must  be  made  to  witness,  ib. 
when  he  is  sworn,  ib. 
said  any  time  before  conviction,  ib. 
not  after  judgment,  ib. 
may  weigh  on  application  for  new  trial,  ib. 
III.  Modes  of  compelling  attendance  of  witnesses,  ib. 
binding  over  to  appear,  ib. 
subpoena  ad  testificandum,  ib.     , 

by  whom  made  out,  601) 

where  it  operates,  ib. 

should  not  include  more  than  four,  ib. 

tickets  containing  substance  of,  ib. 
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III.  Modes  of  compelling  attendance  of  witnesses — {continued.) 
when  tickets  delivered,  609 
when  duces  tecum  inserted,  and  effect  of,  610 
no  man  can  be  forced  by,  to  produce  evidence   against  him- 
self, ib. 
not  to  inspect  books  of  sessions,  ib. 
notice  to  produce  writings,  effect  of,  ib.  {vide  supra) 
habeas  corpus  ad  testificandum,  where  party  confined,  ib. 
by  whom  granted,  ib. 
how  to  be  obtained,  611 

application  for,  under  44  Geo.  3.  should  be  made  to  a  judge 
out  of  court,  610,  note  (e) 
affidavit  of  applicant,  what  must  state,  611 
application  to  court  or  judge,  ib. 
rule  or  fiat  for,  ib. 
issues  from  crown-office,  ib. 
should  be  served  on  party  detaining  witness,  ib. 
in  case  of  debt,  notice  to  creditors,  ib. 
when  will  not  be  granted,  ib. 
applicant  must  pay  reasonable  expences,  612 
if  applicant  must  indemnify  gaoler,  ib. 
may  be  either  for  crown  or  prisoner,  ib. 
when  witnesses  may  be  examined  on  interrogatories,  ib. 
by  consent,  when  witness  is  abroad,  ib. 
by  consent,  when  witness  about  to  go  abroad,  ib. 
not,  in  general,  without  consent,  ib. 
may  be  without  consent,  when  offence  in  East  Indies,  by  public 

officers,   ib. 
court  will  put  off  trial  for  return  of  writs  of  mandamus,  ib. 
court  will  put  oil"  trial  where  party  will  not  consent,  ib. 
when  witnesses  allowed  costs,  ib. 

no  general  law  for  costs  in  criminal  cases,  ib. 
costs  allowed  on  petition  to  judge,  in  felonies,  613 
said  witness  must  attend  without  costs,  but  doubted,  ib. 
costs  in  larceny  and  felony,  ib.  note  (f ) 
no  costs  allowed  in  misdemeanors  by  court,  ib. 
party  desiring  attendance  of  witnesses  must  offer  expences,  ib. 
consequence  of  non-attendance  of  witnesses,  ib. 
in  civil  cases,  ib. 

in  criminal  cases  by  attachment,  614 
how  party  may  be  punished  in  K.  B.  ib. 

witness  taken  on  attachment  may  be  set  at  liberty  on  trial,  ib. 
peers  punishable  like  others,  ib. 
no  attachment  unless  personal  service  of  subpoena  and  tender  of 

expences,  ib. 
indictment  may  be  supported  for  conspiracy  to  prevent  attendance,  ib, 
protection  to  witnesses  in  giving  evidence,  ib. 
privilege  from  arrest,  ib. 

though  not  subpoenaed,  615 
mode  of  giving  evidence  on  trial,  ib. 
must  be  on  oath,  ib. 

formerly  prisoner's  witnesses  not  sworn,  ib. 
prisoner's  witnesses  to  be  sworn,  by  1  Ann.  c.  9.  s.  3.  ibi 
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III.  Modes  of  compelling  attendance  of  witnesses — {continued.) 
peer  cannot  be  examined  on  his  honour,  615 
oath,  how  taken,  ib. 

how  described  in  indictments  for  perjury,  616 
usual  form  of,  ib. 
may  vary  according  to  religion,  and  why,  ib. 
instances  of,  616,  17.     (Vide  svpra,  and  see  title  Oath.) 
in  capital  cases  all  evidence  in  prisoner's  presence,  and  why,  617 
analogous  principle  in  summary  proceedings,  ib, 
in  misdemeanor,  party  may  be  examined  on  interrogatories,  618 
if  witness  arrive  before  trial,  deposition  cannot  be  read,  ib. 
witnesses  may  be  compelled  to  retire  at  request  of  either  party,  ib. 
how  witnesses  examined  in  chief,  ib. 
by  counsel  or  court,  ib. 

on  voire  dire  as  to  any  objection  to  their  competence,  ib. 
usually  by  one  counsel  only,  ib. 
when  senior  counsel  may  interfere,  ib. 
no  leading  question  allowed,  ib. 
what  latitude  given  to  counsel,  619 
leading  questions  may  be  on  cross-examination,  ib. 
witness  must  not  read  his  evidence,  ib. 
how  far  memory  may  be  refreshed  with  papers,  ib. 
when  witness  may  swear  to  persuasion  and  belief,  ib. 
persons  skilled  in  a  subject  may  give  their  opinions  on  it,  ib. 
physician  in  murder,  620 
persons  conversant  with  hands  in  forgery,  ib. 
seal  engraver,  &c.  in  forgery  of  seal,  ib. 
witness  cannot  be  compelled  to  accuse  himself,  ib. 
not  to  subject  himself  to  penalties,  620 
not  to  subject  himself  to  reproach,  ib. 
witness  cautioned  by  the  court,  ib. 
woman  cannot  be  asked  if  she  is  a  prostitute,  ib. 
witness  cannot  be  asked  if  he  stood  in  pillory,  621 
if  pardoned  of  felony,  ib. 
if  taken  up  on  suspicion,  ib. 
if  he  had  given  opinion  on  event  of  trial,  ib. 
may  be  asked  question  making  him  liable  to  a  debt,  ib. 
general  veracity  of  witness  may  be  impeached,  ib. 
deposition  may  be  produced  to  this  intent,  ib. 
record   of  conviction  before  justice  cannot  be  pro- 
duced, ib. 
how  witnesses  cross-examined,  ib. 

by  defendant,  counsel,  or  court,  ib. 
latitude  allowed,  ib. 

professional   confidence  no  protection  when   other   party 

called  witness,  ib. 
leading  questions  may  be  put,  621,  2 
facts  may  be  supposed   to  elicit  truth,  622 
bill  of  exceptions  to  evidence,  ib. 
in  civil  proceedings,  ib. 
not  in  treason  or  felony,  ib. 
has  been  allowed  in  misdemeanor,  ib. 
doubtful  if  ever  proper  in  criminal  cases,  ib. 
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EVIDENCE  ON  TRIAL— (continued.) 

111.  Modes  of  compelling  attendance  of  ivitnesses — (continued.) 
tlemurrer  to  evidence,  G23 

analogy  of  to  demurrer  to  pleading,  ib, 
effect  of,  ib. 

court  nia}'  at  once  over-rule,  ib. 
of  little  use,  and  why,  ib. 
evidence  on  behalf  of  defendant,  624 

governed  by  same  rules  as  evidence  for  the  crown,  ib. 
Low  witnesses  to  be  compelled  to  appear,  ib. 

in  misdemeanors  subpoena  always  allowed,  ib. 
formerly  no  subpoena  in  capital  cases  without  special  order,  ib. 
anciently   said     that    no    witnesses   allowed    on   part  of   de- 
fendant, ib. 
practice    of  rejecting    evidence    for    defendant    censured    by 

Queen  Mary,  625 
how  abolished,  ib. 

prisoner's  witnesses  now  on  footing  with  king's,  ib. 
what  defendant  may  prove  in  defence  under  general  issue,  626 
may  sliew  bis  intention  innocent,  ib. 
may  justify  killing,  ib. 

may  shew  he  is  within  exception  of  statute,  ib. 
maj'  shew  son-assault  demesne,  ib. 
general   rules  as  to  examination  of  witnesses  for  defendant,  ib. 
when  one  defendant  may  be  evidence  for  others,  ib. 
right  to  call  witnesses  to  character,  627 
none  in  actions  for  penalties,  ib. 
summing  up  evidence,  631   (see  title  Trial.) 
effect  of  improper,  being  received,  (see  title  Judgment.) 

EXAMINATION  OF  PRISONER, 

justice  bound  to  take,  72 

justice  allowed  a  reasonable  time  for,  73 

what  time  allowed,  il). 

party  may  be  remanded  for,  without  warrant,  ib, 

when  usual  to  make  out  warrant,  ib. 

justice  may  verbally  order  constable  to  detain  till  mittimus  is  drawn,  ib. 

where  defendant  should  l)e  kept  until,  74 

as  to  time  and  place  should  depend  on  circumstances,  ib. 

no  attorney  or  counsel  a  right  to  be  present  at  examination,  ib. 

habeas  corpus  to  bring  up  to  examine,  ib. 

examination  to  be  put  into  writing,  &c.  ib. 

regulated  by  1  &  2  P.  &  M.  c.  13.  s.  4,  and  2  c>i;  3  P.  ti-  M.  c.  10.  ib. 

when  warrant  backed  is  to  be  returned  to  the  proper  county,  75 

at  common  law,  justice  might  take,  ib. 

justice  may  summon  witness  to  attend,    76 

justice  may  commit  witness  wOio  refuses  to  attend,  ib. 

justice  may  summon  witness  on  the  part  of  the  defendant,  77 

justice  may  bind  over  constable  to  prosecute  disorderly  houses  on,  ib. 

mode  of  examining  accuser  and  witnesses,  ib. 

justice  should  attend  precisely  to  the  statutes  in  taking,  ib. 

must  be  in  presence  of  defendant,  ib. 

how  ad\isable  for  justice  lo  proceed,  ib. 

swearing  witnesses  after  examination  improper,  77,  ct  Addenda. 
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EXAMINATION  OF  FRISOlSiER- {continued.) 
form  of  oath  on,   7B 
all  evidence  must  be  on  oath,  ib, 
Quaker's  affirmation  cannot  be  received  on,   il). 
if  justice  were   to   proceed  without   oath  on,   he  would    he  liable  to    an 

action,  ib. 
duty  of  justice  to  inquire  the  names  of  parties,  ib. 
justice  must  reduce  examinations  into  writing,  ib. 
the  corpus  delicti  should  appear  in  the  depositions,  and  why,  ib. 
none  but  competent  witnesses  can  give  evidence,  79 
,     all  depositions  must  be  in  writing,  ib. 

why  all  must  be  done  in  presence  of  defendant,  ib. 
dying  declarations  received  on  other  grounds,  ib.  (see  title  Evidence.) 
testimonies  should  be  circumstantially  taken,  79 
evidence  in  favor  of  defendant  should  be  taken,  ib. 
witnesses  for  defendant  should  be  examined  on  oath,  ib. 
witnesses  at,  should  be  kept  separate,  and  why,  80 
formal  mode  of  taking,  ib, 

mode  where  depositions  were  formally  taken  before  warrant,  ib. 
formalities  of  signing  not  absolutely  requisite,  ib. 
practice  of  taking  at  Bow-street,  ib. 

how  far  examinations  of  accuser  or  witnesses  are  evidence,  ib. 
not  admissible  in  evidence  at  all  at  common  law,  80,  (see  title  Evidence.) 
in  what  cases  they  may  be  received  now,  80 
must  first  be  sliewn  to  be  correct  and  identical,  81 
only  evidence  in  case  of  manslaughter  and  felonies,  ib. 
cannot  be  ground  for  conviction  of  high  or  petit  treason,  ib. 
may  convict  of  murder  on  indictment  for  petit  treason,  ib. 
use  of,  to  contradict  testimony  on  trial,  ib. 
may  be  read  at  prisoner's  desire,  82 

of  certifying  and  transmitting,  under  24  Geo.  2,  c.  55.    ib. 
cannot  be  offered  to  grand  jury  on  finding  bill,  ib. 
of  accomplice,  82,  (see  title  Accomplice.) 
accomplice  not  assured  of  pardon,  83 
comjnitted  by  London  police  officers,  ib. 
defendant  has  no  right  to  copy  of,  but  may  compel  its  production,  ib. 
of  prisoner  himself,  ib. 

statutes  of  P.  &  M.,  the  first  warrant  for,  and  why,  84 
voluntary  confession  always  available,  ib. 
'  considered  as  a  privilege,  ib. 

courses  which  defendant  may  chuse  to  adopt,  84,  5 
magistrate  has  no  power  to  force  his  reply,  85 
caution  usually  given  to  him,  ib. 

absolute  freedom  of  confession  necessary,  and  why,  ib. 
justice  should  guard  against  collusive  confession,  ib.  •    •    •,  i 

facts  brought  to  light  by  means  of  extorted  confession  adnnssible 

in  evidence,  8G  .... 

should  be  read  to  the  prisoner,  and  he  be  asked  to  sign  it,  ib. 
when  duly  taken,  evidence  against  prisoner  but  no  others,  ib. 
ought  not  to  be  on  oath,  and  why,  ib. 
ought  to  be  in  writing,  and  why,  ib. 
ought  not  to  be  examined  like  a  common  witness,  ib. 
if  not  in  writing,  after  proof  that  it  was  not  so  taken,  parol  evi- 
dence admitted  of  it,  and  why,  87 
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EXAMINATION  OF  FRlSOl^ER-icontinued.) 
minutes  of  solicitor  on  examination  evidence,  87 
prisoner's  signature  to  examination  not  requisite,  ib. 
prisoner  may  retract  his  examination,  ib. 

though  retracted  evidence  of  previous  admission  may  be  given,  ib, 
when  several  are  accused,  they  should  be  examined  apart,  88 
if  party  declines  answering,  justice  may  proceed  to  commit  him,  ib. 
clerk  or  some  one  should  be  present  at  examination,  and  why,  ib. 
if  during  examination  the  magistrate  be  insulted,  he  may  commit,  &c.  ib. 
examination  when  taken  attached  to  information,  &c.  ib. 
magistrate  keeps  examination  till  transmitted  to  proper  olRcer,  ib. 
ought  not  to  suffer  it  to  be  inspected,  ib. 
no  copy  allowed  of  the  depositions  to  prisoner,  ib. 
of  discharging  prisoner,  ib. 

not  usual  to  allow  defendant  a  copy  after  acquittal,  89 
when   prosecutor  is   respectable,  allowed  copies  of  depositions  to   arrange 

evidence,  &:c.  ib. 
examinations  and  recognizances  to  be  certified,  91 

EXCEPTIONS,  BILL  OF, 

to  evidence,  when  allowed,  622,  (see  title  Evidence.) 

EXCOMMUNICATED  PERSONS, 

cannot  be  bailed  by  justices,  96 

EXCOMMUNICATION, 

no  objection  to  competence  of  witness,  593 

EXECUTION,  (see  title  Death,  punishment  of.) 
EXIGENT,  WRIT  OF,  (see  title  Process  to  Outlawry.) 
EXIGI  FACIAS  DE  NOVO,  (see  title  Process  to  Outlawry.) 

EX  OFFICIO,  (see  titles  Attorney-general.     Informations.) 

EXONERETUR, 

entered,  when  bail  render  principal  on  habeas  corpus  cum  caus&,  132 

EXPENCES,  (see  titles  Costs.     Fees.) 

FALSE  PRETENCES, 

party  suspected   of  obtaining  money  by,   may  be, arrested   before  indict- 
ment, 13 
statement  of,  in  indictment,  171 
venue  in  indictment  for,  Addenda  to  page  191 

FEES,  (see  title  Constable.) 

constable  receives  4d.  with  warrant,  44 

compensation  allowed  to  high  and  special  constables  on  great  occasions,  ib. 

defendant  cannot  be  detained  for  amount  of,  650 

gaoler  to  be  paid  what,  on  discharge  of  prisoner,  ib. 

of  prisons  in  general,  806 

Low  regulated  till  lately,  832 

none  by  way  of  reward,  ib. 

ancient  perquisite  annexed  to  office,  ib. 

allowed  from  time  to  time  by  courts,  ib. 

given  by  act  of  parliament,  ib. 
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FEES— (con/MiMcrf.) 

how  regulated  till  lately — (contlmted.) 

when  act  recognizes  fee  without  specifyiag  its  amount  determined  by 
custom,  833 

officer  has  no  lien  for,  ib. 

tipstaff  cannot  claim  expences  of  pillory,  ib. 

when  sheriff  allowed  poundage,  ib. 

sheriff  cannot  retain  poundage  on  attachment,  ib. 

treasurer  of  county  can  make  no  deduction  from  costs  allowed,  ib. 
how  regulated  by  55  Geo.  3.  c.  3.    50.  834 
officer  liable  to  action  if  he  takes  improperly,  834 

FELO  DE  SE, 

forfeiture  of  goods  on,  730 

FELONIOUSLY, 

meaning  of  term,  242 

on  indictment  for  feloniously,  &c.  may  be  found  guilty  of  misdemeanor,  639 

FELONY, 

a  misprision  to  conceal,  3 

punishment  of  concealing,  4 

magistrate  may  bind  over  witness  on  charge  of,  ib. 

party  may  be  arrested  on  suspicion  of,  13,  (see  title  Arrest.) 

when   it  must   actually  be   committed   to  justify  arrest   on  suspicion,  (see 

title  Arrest.) 
doors  may  be  broken  to  prevent,  23.  56 

party  may  be  arrested  on  Sunday,  or  in  night,  on  charge  of,  49 
when  doors  may  be  broken  on  charge  of,   (see  title  Doors.) 
person  charged  with,  cannot  be  bailed  by  a  justice,  95,  (see  title  Bail.) 
person  committed  regularly  for,  cannot  obtain  habeas  corpus,  123 
bail  in,  on  habeas  corpus,  after  unreasonable  delay,  131 
may  be,  though  usually  is  not  tried  at  sessions,  139 
judgment  for,  in  general,  705,  (see  title  Judgment.) 
forfeiture  on,  629,  (see  title  Forfeiture.) 

of  real  property,  729 

of  personal  property,  730 
no  corruption  of  blood  on,  741,  (see  title  Corruption  of  Blood.) 

FEMALES,   (see  title  Woman.) 

FEME  COVERT, 

liable  to  arrest  for  her  own  offences,  12 

summons  should  be  to  her  alone,  if  charged  alone,  33 

warrant  should  be  against  her  alone,  40 

must  procure  some  one  to  enter  into  recognizance  for  her  to  give  evidence,  91 

may  be  committed  for  refusing  to  enter  into  recognizance,  ib. 

cannot  be  bail,  100 

when  bailed,  recognizance  taken  only  from  the  sureties,  104 

accessaries,  266 

cannot,  in  general,  give  evidence  to  criminate  husband,  594 

husband  cannot  give  evidence  against,   594,    (see  title  Evidence.) 

when  may  give  evidence  against  husband,  595,    (see  title  Evidence.) 

convicted  with  husband,  may  move  for  judgment  without  him,  653 

when  she  forfeits  dower,  738 
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FETTERS, 

taken  off  on  pleading  the  general  issue,  471 
putting  confined  prisoners  in,  802 

FIAT, 

of  king,  or  regent,  for  commissions,  148 

of  chancellor,  ib. 

of  judge,  to  make  alteration  in  fiat  of  chancellor,  149 

FIGURES, 

none  allowed  in  indictment,  (see  title  Indictment.) 

FINDING  OF  GRAND  JURY,   (see  title  Jury,  Grand.) 

FINE, 

lowest  description  of  punishment,  808  6 

formerly  too  much  in  use,  ib. 

excessive,  not  to  be  imposed,  809 

belongs  to  crown,  ib. 

difference  between  fine  and  amerciament,  ib. 

meaning  of  fine  and  ransom,  ib. 

when  directed  to  be  at  pleasure  of  the  king,  is  in  discretion  of  court,  ib. 

where  prescribed  by  statute,  court  cannot  mitigate,    ib. 

when  imposed  by  inferior  court,  King's  Bench  cannot  mitigate,   ib, 

when  exorbitant,  how  redress  may  be  obtained,  ib. 

sentence  of,  may  be  given  in  absence  of  party,  810 

motion  to  mitigate  must  be  in  person,  ib. 

not  imposed  on  a  married  woman,  ib. 

King's  Bench  may  give  a  third  of,  to  prosecutor,  8,  810 

court  may  mitigate,  on  satisfaction  to  prosecutor,   8 

in  cases  of  highways,  appropriated  to  repair,  810 

when  merely  nominal,  ib. 

prosecutor  cannot  move  to  aggravate  after  taxation,  ib. 

how  to  levy,  810,  11 

capias  pro  fine  may  be  issued  for,  810 

levari  facias  may  be  issued  for,  811 

sheriff's   proceeding  on,   ib. 

on  remission,  entry  of  satisfaction,  ib. 

defendant  cannot  be  discharged  from  imprisonment  for,  on  insolvent  act,  811 

FLIGHT, 

forfeiture  on,  when  found,  730,  (see  title  Forfeiture,) 

FOOD, 

of  prisoners,  802,  808  b 

FORCE,  (see  title  Vi  et  armis.) 

FOREIGN  COUNTRY, 

party  having  offended  against  laws  of,  may  be  arrested  here,  IG 

FORFEITURE  ON  ATTAINDER, 

antiquity  of,  727 

At  Common  Law, 
of  real  property,  ib. 

in  treason  all  lands  of  inheritance,  and  rights  of  entry  on  wrong  doer,  ib. 
lands  become  at  once  vested  in  the  crown,  ib. 
at  common  law  not  till  death  of  offender,  ib. 
wife  loses  dower,  ib,  ' 
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FORFEITURE  ON  ATTAmmn--(continued.) 
At  Common  Law — {continued.) 
of  real  property — {continued.) 

no  lands  held  in  right  of  another,  forfeited,  727 

no  lands  held  in  right  of  wife,  ib. 

no  mere  trusts  or  uses,  unless  fraudulent,  728 

no  right  of  action  or  entry  on  lawful  tenant,  ib. 

inheritances  not  lying  in  tenure  forfeited,  ib. 

doubted,  whether  estates  of  cestui  que  trust,  ib. 

on  attainder  of  mortgagor,  mortgagee  may  hold   lands  till  crown 

redeems,  ib. 
copyholds  forfeited  to  the  lord,  and  why,  ib. 

not  till  complete  attainder,  except    by  special  custom,  ib. 
copyhold  surrendered  to  party  attainted  before  admittance  reverts, 
729 
in  felony  and  petit  treason,  ib. 

at  common  law  all  estates  except  in  fee  tail,  ib. 
profits  of  estate  tail,  or  for  life,  go  to  crown,  ib. 
estates  of  inheritance  forfeited  to  the  lord,  ib. 
dower  in,  not  forfeited,  ib. 
king's  year,  day  and  waste,  law  as  to,  ib. 
year  and  day  were  instead  of  waste,  730 
now  compounded  for,  ib. 
in  misprision  of  treason,  profits  of  lands  forfeited  for  life,  ib. 
m  striking  in  court,  profits  of  lands  forfeited  for  life,  ib. 
of  personal  property,  ib. 

on  conviction,  of  all  felonies  and  treason,  ib. 
on  self  murder,  felo  de  se,  ib. 

on  view  of  body,  and  finding  of  guilt  in  life-time,  and  fliglit,  ib. 
on  coroner's  presentment,  731 

on  finding  by  jury,  or  flight  of  offender  killed  in  resistance,  ib. 
on  finding  of  flight,  upon  acquittal  of  felony,  ib. 
doubted  whether  in  petit  larceny,  ib. 
finding  traversable,  except  when  by  coroner,  ib. 
particulars  of  goods  on,  traversable,  ib. 
entirely  disused  in  modern  times,  and  why,  732 
on  default  of  appearing  on  exigent,  ib. 

not  restored  by  appearance  and  acquittal,  ib. 
saved  by  reversal  of  exigent,  ib. 
what  things  are  forfeited,  as  personals,  ib. 
every  description  of  property,  ib. 
choses  in  action  as  well  as  possession,  ib. 
cannot  hold  to  bail,  ib.  note  (g) 
give  security  for  costs,  ib. 
staying  proceedings  in  action,  ib. 
conveyances  or  deeds  made  in  anticipation  of  forfeiture,  ib,    " 
no  grant  made  bon^  fide,  ib.  sed  qua3re,  733,  note  (a) 
no  property  held  as  personal  representative,  733 
power  of  revocation  in  settlement  does  not  forfeit  it,  ib. 
determines  partnership,  ib. 
As  altered  by  statutes,  ib. 
acts  relating  to,  ib. 

treasons  as  to  coin  distinguished  from  higher  treasons,  ib. 
work  no  corruption  in  blood,  ib. 
produce  no  loss  of  dower,  ib. 
Vol.  I.  3  M 
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FORFEITURE  ON  ATTAINDER— (cow^inwerf.) 

As  altered  by  statutes — (continued.) 

no  forfeiture  on  clipping  and  impairing  coin,  734 

in  general  remain  as  to  forfeiture  as  at  common  law,  ib. 
general  rule  where  act  saves  coi-ruption  of  blood,  ib. 

in  treason  does  not  save  forfeiture,  ib. 

in  felony  save  forfeiture,  ib. 
attempt  to  abolish  forfeiture  of  lands  in  treason,  ib. 
forfeiture  of  lands  abolished  in  all  cases  except  treason,  petit  treason, 

and  murder,  735 

To  what  time  forfeiture  relates,  735 

in  treason,  petit  treason,  and  murder,  to  offence,  ib. 

profits  not  forfeited  till  attainder,  ib. 

inference  from,  as  to  accuracy  of  day,  in  indictment,  ib. 
of  goods  and  chattels,  relates  to  time  of  conviction,  ib. 
on  flight,  relates  t.o  time  of  finding,  ib. 
on  felo  de  se,  doubt  as  to,  73G 
on  appeal,  relates  to  time  of  judgment,  ib. 
on  premunire,  doubt  as  to,  ib. 

in  treason,  no  forfeiture  takes  place  till  attainder,  ib. 
in  felony,  forfeiture  takes  place  on  conviction,  ib. 
clergy  does  not  restore,  ib. 

What  done  with  goods  forfeited,  ib. 

cannot  be  seized  till  actually  forfeited,  ib. 

may  be  appraised  after  indictment  found,  737 

cannot  be  removed  till  attainder  or  conviction,  ib. 

party  indicted  may  sell  any  of  them  in  interval  for  support  or  defence,  ib. 

fraudulent  conveyance  of,  void,  ib. 

township  answerable  for  production,  ib. 

may  excuse  themselves  by  shewing  who  eloigned  them,  ib. 
taken,  not  subject  to  debts,  except  ex  gratis,  ib. 

FORFEITURE  OF  DOWER, 

yit  common  law, 

wife  lost  dower  on  every  conviction  of  husband  of  treason  or  felony,  738 

not  dower  claimable  ad  ostium  ecclesiae,  ib. 

not  lands  held  jointly  with  husband  in  frank  marriage,  except  for  year 
and  day,  ib. 

jointure  in  lieu  of  dower,  always  secure,  ib. 
by  1  Edw.  1.  c.12.  s.117,  where  husband  loses  estate,  wife  loses  dower,  ib. 

therefore  wife  formerly  lost  dower  in  all  felonies,  unless  excepted,  ib. 

not  in  treasons  relating  to  coin,  ib. 

not  now  in  any  felony,  739 

cases  where  husband  is  pardoned,  how  far  wife  dowable,  ib. 
husband  does  not  forfeit  tenancy  by  courtesy,  on  wife's  attainder,  ib. 

except  when  child  born  after  the  crime,  ib. 

FORGERY, 

justices  cannot  bail  party  accused  of,  96 
cannot  be  tried  at  sessions,  139 
how  excluded  from  clergy,  683 

FORMA  PAUPERIS,  defence  in,  (see  title  Poverty.) 

why  rule,  in  civil  cases,  does  not  apply  to  criminal,  412 
courts  have  discretion  to  allow,  at  common  law,  ib. 
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FORMA  PAUPERIS,  defence  in— {continued.) 

courts  will  admit  person  thus  to  plead  pardon,  413 

to  defend  indictment  for  conspiracy,  ib. 
in  offence  relating  to  customs,  on  2  Geo.  3.  c.  28.  s.  8,  ib. 
mode  of  obtaining  leave  for,  ib. 

by  affidavit  that  party  is  not  worth  £5,  and  petition,  ib. 

seems  not  necessary  to  procure  attestation  of  counsel,  ib.  [ib. 

order  of  court  on  affidavit  and  petition,  allowed  to  plaintiff  in  civil  cases, 

defendant  must  move  court  to  procure  order,  ib. 
effect  of  leave,  ib. 

defendant  receives  no  aggravated  punishment  on  conviction,  ib. 

FREEHOLDER,  (see  title  Jury.) 

GAMBLING-HOUSE. 

indictment  for  keeping,  171 

GAMING, 

in  gaols,  prohibited,  805 

GAOL,  (see  title  Prison.) 

GAOL  DELIVERY,  (see  titles  Assizes.     General  Gaol  Delivery.) 

GAOLER,  [113 

not  subject  to  an  action  of  false  imprisonment,  though  commitment  defeolive, 
duty  of,  to  receive  prisoner,  117 
•what  to  be  done  if  he  will  not  receive  prisoner,  ib. 
must  keep  prisoner  apart  from  debtors,  ib. 
must  not  remove  him  without  lawful  authority,  ib. 
protected,   though  he  receive  a  wrong  person,   ib. 
must  deliver  prisoner  copy  of  commitment,  ib. 

service  of  demand  of  copy  on  turnkey  will  not  support  action  against,  118 
must  certify  commitment,  ib. 
hound  to  treat  prisoners  with  humanity,  808 
■will  be  guilty  of  murder,  if  prisoner  die  by  duress,  ib. 
may  secure  prisoner  with  irons,  if  necessary,  ib. 
may  kill  prisoner  whose  escape  cannot  otherwise  be  prevented,  ib. 
if  killed  in  resisting  escape,  it  will  be  murder  in  all  concerned,  ib. 

GARNISH  MONEY, 

prohibited,  806 
GENERAL  GAOL  DELIVERY,  COMMISSION  OF,  (see  title  Afshca.) 
power  under,   to  issue  general  precept  for  jury,  50G,  (see  title  Jury,  Petit.) 
power  to  detain  prisoner,  147 
power  to  prevent  publication  of  proceedings,  ib. 

GENERAL  ISSUE,  (see  titles  Highways.     Pleas.) 

only  plea  on  which  sentence  of  death  can  be  given,  470 

puts  the  whole  merits  in  issue,  471 

distinction  between  civil  and  criminal  proceedings,  ib. 
the  intent  and  degree  of  offence  thus  in  issue,  ib. 

on  this  plea  irons  must  be  removed,  ib. 

mode  of  pleading,  472 

in  misdemeanors  pleaded  by  attorney,  ib. 

parish  may  plead  by  two  inhabitants,  ib. 

similar  to  in  misdemeanors,  ib. 

GENERAL  WARRANTS,  (see  title  Warrant.) 

when  illegal,  41 

3  M  '2 


932  INDEX. 

GENTOO, 

may  be  sworn  according  to  his  religion,  591 

GRAND  JURY,  (see  title  Jury,  Grand.) 
HABEAS  CORPORA,  (see  title  Jury,  Petit.) 

HABEAS  CORPUS,  ACT  OF, 

provision  of,  that  no  one  shall  be  imprisoned  out  of  the  country,  107 
provision  of,  that  no  one  shall  be  removed  without  legal  warrant,  108 
provision  of,  as  to  copy  of  commitment,  117,  (see  title  Commitment.) 
provision  of,  respecting  habeas  corpus  ad  subjiciendum,  120,  (see  title  Ha- 
beas Corpus,  Writs  of.) 
provision  of,  respecting  time  of  prosecution,  159 

HABEAS  CORPUS  AD  TESTIFICANDUM, 

where  witness  in  custody,  610,  (see  title  Evidence.) 

HABEAS  CORPUS,  WRITS  OF, 

only  mode  of  relief  from  illegal  imprisonment,  118 

except  for  removing  proceedings,  ib. 
universal  remedy,  119 
description  of  writs,  ib. 
habeas  corpus  ad  subjiciendum,  ib. 

provisions  of  IG  Geo.  1.  c.  11,  respecting,  ib. 

provisions  of  31  Car.  2.  c.  2,  respecting,  120 

discussion,  proving  that  it  is  not  compulsory  on  court  to  grant,  123 

persons  committed  regularly  for  treason  or  felony,  cannot  obtain,  ib. 

person  committed  by  rule  of  court  cannot  obtain,  ib. 

person  triable  by  special  commission,  cannot  be  bailed  on,  ib. 

persons  committed  for  treason  to  the  Tower,  cannot  be  admitted  at  the 

Old  Bailey  to,  124 
if  improperly  refused  by  judge  in  vacation,  penalty  of  500/.,  ib. 
mode  of  obtaining,  ib. 

does  not  issue  as  a  matter  of  course,  ib. 
by  motion  to  the  court  or  application  to  a  judge,  ib. 
aflidavit  in  support  of  application  for,  ib. 
obtained  in  term  time  only  in  K.  B.  ib. 
may  be  in  vacation  from  Chancery,  ib. 
doubted  as  to  power  of  C.  P.  and  Exchequer,  ib. 
any  superior  court  now  may  grant  in  term  time,  125 
any  judge  in  vacation,  ib. 
practical  way  to  obtain,  ib. 
affidavit  of  prisoner  alone,  not  sufficient,  ib. 
Form  of  the  writ,  ib. 

must  bo  signed  by  judge  under  penalty  of  5/,  ib. 
how  marked  according  to  statute,  12G 
directed  to  party  who  has  individual  in  custody,  ib. 
in  disjunctive,  to  sherifl"  or  gaoler,  bad,  ib. 
where  warrant  was  to  sherifT,  should  be  directed  to  him,  ib. 
when  warrant  to  gaoler  should  be  directed  to  him,  ib. 
when  drawn,  delivered  by  the  solicitor  of  prisoner  to  the  proper  party,  ib. 
return  to,  ib. 

within  what  time  must  be  made,  ib. 

attachment  will  issue  on  refusal  to  return,  ib. 

no  excuse  for  not  returning  that  prisoner  has  not  paid  charges,  127 

cases  where  the  body  need  not  be  returned,  ib. 

return  must  shew  for  what  prisoner  was  committed,  ib. 
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HAREAS  corpus,  writs  0¥— {continued.) 
return  to — {continned.) 

return   stating  prisoner   to   be   detained  "  on  suspicion   of   treason," 
good,  127 

mere  want  of  form  in,  will  not  prejudice,  ib. 

if  false,  action  lies  against  the  party  returning,  ib. 

when  the  body  is  returned  the  cause  of  commitment  must  be  stated,  ib. 

return  to  certiorari  at  the  same  time,  ib. 

when  in  custody  of  court  of  competent  jurisdiction  to  try  that  return 
will  suffice,  128 

commitment  of  Court  of  Record  need  not  be  exactly  set  out,  ib. 
proceedings  on  return  to,  ib. 

court  may  take  a  reasonable  time  to  decide,  ib. 

commitment  to  the  marshalsea  is  a  remanding  within  petition  of  right,  ib. 

court  may  send  him  back  to  gaol  till  they  have  decided,  ib. 

argument  of  legality  of  commitment,  ib. 

if  there  is  no  cause  to  detain,   court  will  discharge,  ib. 

more  usual  to  bail  than  discharge,  129 

even  if  unjust  commitment  by  House  of  Commons  will  bail  or  di«»      f 
charge,  ib. 
Bail  on  Habeas  Corpus,  (see  title  Bail.) 
Habeas  Corpus  ad  deliberandum  et  recipiendum,  132 

lies  to  remove  prisoner  into  proper  county  for  trial,  ib. 

recognised  by  statutes,  ib. 

secretary  of  state  may  send  to  Ireland  by,  ib. 

when  notice  must  be  given  to  attorney-general,  ib. 
Habeas  Corpus  cum  caus&,  ib. 

may  be  issued  by  bail  to  render  principal,  ib. 

on  return  of  an  exoueretur  entered,  ib. 

HAND-WRITING,  EVIDENCE  OF,  (see  title  Evidence.) 

HARD  LABOUR,  {s,tQi\\\Q  Imprisonment.) 

punishment  of,  on  prisoner  committed  for  trial,  808 
of  prisoner  convicted,  808  6 
time  of,  808  c 

HEARSAY  EVIDENCE,  (see  title  Evidence.) 

HIGHWAY, 

when  out  of  repair,  justices  are  bound  to  present,  4 
pleas,  &.C.  473,  &c. 

HOMICIDE,  (see  title  Manslaughter  and  Murder.) 
justifiable, 

when  an  officer  cannot  otherwise  take  a  felon,  17,  23 
said  that  party  cannot  be  discharged  without  bail,  89 
party  convicted  of,  has  a  right  to  a  pardon,  705 

HONDURAS, 

trials  for  murder,  &c.  at,  where  venue  may  be  laid,  189 

HORSE  STEALING, 

justices  cannot  bail  party  accused  of,  96.  129 

HOUSE-BREAKING, 

how  excluded  from  clergy,  678 

HOUSE  OF  CORRECTION,  (see  titles  Gaol.    Imprisonment,) 
HUE  AND  CRY,  (see  title ^rm/.) 
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HUNDRED, 

action  against,  30 

HUNDREDORS, 

challenge  of,  not  now  allowed,  177 

challenge  for,  at  common  law,  177,  (see  title  Junj,  Peiit.) 

HUSBAND  AND  WIFE,  (see  title  Feme  Covert.) 

IDENTITY. 

proof  of,  559 

denial  of,  on  arraignment,  423 

proceedings  on,  ib. 

inquiry  as  to,  ib. 

plea  over  to  felony,  if  before  plea,  ib. 

plea  of,  after  judgment,  777,  (see  title  Non  fdentity,  plea  of.) 

ILLNESS, 

of  juror  or  prisoner  during  trial,  consequences  of,  629,  (see  title  Trial.) 
allowance  of  rules  of  Marshalsea  prison,  in  case  of,  800 
of  prisoners  in  gaols,  803 

IMMUNITIES,  ^ 

granted  to  prosecutor  of  offenders  to  conviction,  823 
hy  10  &  11  W.  &  M.  c.  23 

certificate,  or  Tyburn  ticket,  823 

what  it  exempts  from,  ib. 

not  from  any  duties  performed  without  the  parish,  824 

may  be  assigned  once,  823 

pardon  to  accomplices,  824,  (see  title  Pardon.) 

how  claimed  and  made  out,  ib. 

IMPARLANCE, 

now  allowed,  484 

IMPRISONMENT,  PUNISHMENT  OF, 

where  may  be, 

must  not  be  to  Scotland,  Ireland,  or  beyond  seas,  799 

may  be  ordered  by  K.  B.  to  any  legal  gaol  within  the  realm,  800 

may  be  adjoining  county,  when  offence  in  city  county  of  itself,  ib. 

will  be  actionable  if  in  different  prison  from  order  of  court,  ib. 

felons  confined  in  common  gaol,  ib. 

persons  convicted  of  theft  may  be  sent  to  the  House  of  Correction,  ib. 

vagrants  and  small  offenders  may  be  sent  either  to  gaol,  or  to  House  of 
Correction,  ib. 

party  cannot  be  allowed  the  rules  in  case  of  illness,  ib. 
regulations  as  to  gaols  and  houses  of  correction  in  general,  ib. 

as  to  separation  of  prisoners,  801 

females,  ib. 

prayers,  ib. 

instruction,  802 

hard  labour,  ib.  (see  title  Hard  Labour.) 

putting  in  irons,  ib. 

food,  necessaries,  bedding,  exercise,  &c.  802,  3,  808  b 

allowance  on  discharge,  803 

illness,  prison  dress,  &c.  clothes,  &c.  ib. 

cleansing  prison,  &c.  804 

admission  of  strangers,  ib. 

spirituous  liquors,  ib. 
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IMPRISONMENT,  PUNISHMENT  OV—(co7itimied.) 

regulations  as  to  gaols  and  houses  of  correction  in  general — (continued.) 

gaming,  805 

death  of  prisoners,  ib. 

copies  of  rules,  ib. 

refractory  prisoners,  ib. 

removal  of  prisoners,  806 

fees,  &c.  ib. 

visiting  justices,  ib. 

chaplains,  ib. 

surgeon,  807 
regulations. of  penitentiary  houses,  806 

plan  of  Mr.  Bentham,  807 

particular  directions  as  to,  ib. 

erected  for  London  and  Middlesex  at  Millbank,  ib. 
duties  of  gaoler  as  to,  (see  title  Gaoler.) 
discharge  from  entry  of,  813 

•    sufficient  evidence  to  prove  time  of  discharge,  ib. 

INDICTMENT, 

form  of,  may  be  resorted  to,  in  drawing  mittimus,  114 

definition  of,  162.  168 

most  constitutional  and  usual  mode  of  proceeding,  162 

when  may  be  supported  on  statute,  ib. 

when  a  summary  proceeding  must  be  adopted,  ib. 

termed  a  bill  till  found  by  grand  jury,  163 

general  rules  which  govern  civil  proceedings  applicable  to,  168 

General  requisites  of, 
certainty,  169 

general  rules  as  to  certainty,  ib. 

reason  of  the  necessity  of  certainty,  ib. 

strictness  in  criminal  proceedings  regretted  by  several  judges,  170 

otherwise  in  civil  proceedings,  171 

degree  of  certainty  requisite,  ib. 

indictment  must  be  as  certain  as  the  case  will  allow,  ib. 

in  indictment  for  false  pretences,  the  pretences  must  be  stated,  ib. 

no  particular  acts  need  be  stated  in  indictments  for  barretry,  and  keeping 

bawdy-houses,  ib. 
indictment  for  inciting  soldier  to  mutiny  need  not  state  acts,  ib. 
indictment  must  be  certain  to  every  intent,  172 
more  certainty  required  in  criminal  than  civil  proceedings,  ib. 
when  variance  of  letter  will  not  vitiate,  ib. 
no  latitude  of  intention  allowed,  ib. 
further  general  rules  on  certainty,  ib. 
nice  objections  not  to  be  regarded,  ib. 
every  crime  stands  on  its  own  circumstances,  173 
meaning  of  said,  same,  and  aforesaid,  ib,  J 

repugnancy  fatal,  ib. 

mere  surplusage  will  not  prejudice,  173.  232.  238 
odence  must  be  positively  charged,  174 
"  knowingly"  a  sufficient  averment  of  knowledge,  ib. 
when  it  will  suffice  to  lay  olF  matter  under  quod  cnm,  il). 
monies  in  indictment  for  illegal  brokerage  may  belaid  under  a  scilicet,  ib. 
words,  "  afterxvards,  to  wit,"  proper,  ib. 
words,  "  ikat  is  to  say,"  usual  in  setting  out  instrument  in  forgery,  ib. 
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1 N  DICTMENT— (continued.) 
General  reqiiisites  of— {continued.) 
certainty — {continued.) 

words,  "  messuage  or  dxvelling-house,''''  good,  174 

to  charge  the  defendant  with  doing  or  causing  to  be  done,  improper,  ib. 

indictment  must  be  in  English,  175 

formerly  all  proceedings  in  Latin,  ib. 

indictments  must  be  in  English  under  a  penalty,  ib. 

as  to  setting  out  foreign  instrument,  ib. 

must  contain  neither  abbreviations  nor  figures,   176 

except  in  forgery,  when  instrument  must  be  set  forth,  ib. 

Form  and  particular  requisites  of  indictments. 
general  form  of  indictment  given,  176 

Ventie. 
general  common  law,  rules  as  to,  177 

local  at  common  law,  ib. 

at  common  law  it  lies  on  prosecutor  to  prove  oflTence  where  venue   is 
laid,  ib. 

jury  originally  came  from  visne  where  venue  laid,  ib. 

considered  as  matter  of  substance,  ib. 

■when  offence  in  two  counties  could  be  laid  in  neither,  ib. 

stealing  records  in  two  counties  could  be  laid  in  neither,  ib. 

when  forcible  abduction  in  one  county,  and  marriage  in  anotlier,  could 
be  laid  in  neither,  178 

when  stroke  in  one  county,  and   death  in  another,    could   be   laid  in 
neither,  ib. 

could  not  be  laid  on  shore  for  offences  at  sea,  ib. 

could  not   be  laid   in  England,  when  stolen   goods   brought  from  Scot- 
land, ib. 

when  accessaries  in  one  county  to  felony  in  another  could  be  laid  in 
neither,  ib. 

when  goods  stolen  in  one  county  and  carried  into  another,  ib. 

in  bigamy,  when  the  first  wife  was  married  abroad,  179 
as  altered  by  statutes,  ib. 

when  may  be  laid  in  county  where  offence  is  partly  done,  ib. 

in  county  where  death  occurs,  ib. 

against  accessaries  before,  may  be  laid  either  where  they  procured,  &c. 
or  where  the  offence  arose,  180 

when  stroke  in  England  and  death  in  Wales,  in  Wales,  ib. 

■when  stroke  in  Wales  and  death  in  England,  in  England,  ib. 

how  laid  in  offences  partly  out  of  England,  ib. 

if  death  on  the  high  seas,  laid  in  Admiralty  Court,  ib. 

for  murder  at  sea,  in  any  county,  by  special  commission,  181 
laid    in   county  where  fact  occurred,   when    fact  abroad,  and  venue  by 
statute  local,  ib. 
thus  laid  tfnder  1  Jac.  c.  2,  ib. 
when  it  may  be  laid  where  the  party  was  arrested,  ib. 

in  case  of  bigamy,  ib. 

may  mean  where  party  was  imprisoned,  ib. 

the  apprehension  must  be  proved,  when  this  is  done,  by  producing  war- 
rant, ib. 

in  case  of  offences  against  the  stamp  acts,  182 

in  case  of  robbing  the  mail,  and  why,  ib. 

when  this  is  allowed  the  permission  only  cumulative,  ib. 
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IN  D  ICTM'ENT— (continued.) 
Venue — (continued.) 
when  it  may  be  laid  where  the  party  was  arrested  —(continued.) 

when   this   is  allowed,   party  not  arrested  may  be  outlawed   in   county 
where  the  offence  occurred,  182 
when  it  may  be  laid  in  adjacent  county,  ib. 

in    case    of    plundering  wrecks ;    and    if  in  Wales,   in   next  English 

county,  ib. 
in  case  of  destroying  turnpikes  and  works  on  rivers,  ib.  ct  Addenda. 
where  offence  is  in  city  or  town  a  county  of  itself,  183 
when  it  may  be  laid  in  any  county,  ib. 

formerly  in   treason,   on   examination    before    privy  council,    now  re- 
pealed, ib. 
in  murder  investigated  by  privy  council,  ib. 

case  of  accessaries  in  murder,  and  principals  in  manslaughter,  184 
under  the  Black  Act,  ib. 
in  cases  of  assault  on  officers  of  customs  and  excise,  ib. 

extends  to  them  only  when  in  the  execution  of  their  duty,  ib. 
in  case  of  all  offences  relating  to  the  revenue,  ib. 
in  hiring  British  soldier  out  of  realm  to  enlist  in  foreign  service,  ib. 
in  case  of  treasonable  practices,  under  37  Geo.  3.  c.  70,  ib. 
privilege  not  to  be  abused  to  purposes  of  oppression,  ib. 
when  offence  on  boundaries  of  counties,  &c.  ib. 

or  within  five  hundred  yards  of  boundaries,  ib. 
in  case  of  stage  coaches,  &c.  ib. 
in  case  of  ships,  canals,  &c.  ib. 
where  to  be  laid  when  offence  is  committed  in  Wales,  ib. 

at  common  law,  no  oflence  in  Wales,  triable  in  England,  ib. 
by  statute,  venue  may  be  in  next  county  of  England,  185 
at   present  day  venue  in  Hereford  or  Salop,  not  in  Chester,  or  Mon- 
mouth, ib. 
rule  in  case  of  stroke  in  England  and  death  in  Wales,  and  vice  vers^,  ib. 
provision   respecting  venue   in  Wales   not   confined   to   the  Lordship's 
Marches,  ib. 

does  not  extend  to  appeals  of  murder,  ib. 
repealed  as  to  domestic  treason,  ib. 
does  not  extend  to  foreign  treason,  ib. 
in  case  of  plundering  wrecks,  186 
where  to  be  laid  when  oflence  is  committed  in  Scotland  or  Ireland,  ib. 
in  general  in  proper  county,  ib. 

former  rule  as  to  bringing  stolen  goods  from  one  part  of  kingdom  to 
another,  ib. 
'  by  statute  against  party  bringing  stolen  goods,  venue  may  be  laid  where 
they  are  found,  ib. 
against  receiver  of  stolen  goods  where  he  received  them,  ib. 
in  case  of  robbing  the  mail  in  Scotland,  venue  where  offender  arrested,  ib. 
where  to  be  laid  when  offence  on  high  seas,  ib. 

in  any  county  of  England  by  special  commission,  187 
in  case  of  destruction  of  ships  in  any  county,  ib. 
all  ofl'ences  at  sea  in  any  county,  ib. 

provision  43  Geo.  3.  c.  113,  as  to  destroying  ships,  &c.  ib. 
treasonable  practices  at  sea  in  any  county,  188 
where  to  be  laid  when  offence  beyond  the  seas,  ib. 

iu  treasons  abroad  may  be  laid  so  as  to  be  tried  in  the  King's  Bench, 
except  that  peers  are  tried  by  their  peers,  ib. 
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IND ICTM  ENT~(continued,) 
Venue — (contimicd.) 
where  to  be  laid  when  ofTence  beyond  the  seas — (continued.) 
king  need  not  sign  special  commission  to  try,  188 
Ireland  was  without  the  realm  to  this  purpose  before  the  Union,  ib. 
islands  without  the  realm  for  this  purpose,  ib. 
trial  of  Irisli  peers  before  the  Union,  ib. 
trial  of  Irish  peers  since  the  Union,  189 
murders,  accessaries,  and  manslaughter,  in  any  county,  ib. 
in  all  treasons  and  misprisions  of  treason  abroad  laid  in  any  county,  ib. 
in  all  capital  crimes  in  Newfoundland  laid  in  any  county,  ib. 
does  not  extend  to  smaller  oflences  there,  ib. 
-  in  case  of  firing  arsenals,  magazines,  dc.  in  any  county,  ib. 

in  ollences  against  governors  of  plantations  in  any  county,  ib. 
in  cases  of  oilences  by  public  officers  in  East  Indies,  in  Middlesex,  ib. 
et  Addenda. 
particular  points  and  construction  as  to  venue,  189  a 

general  common  law  rule  still  the  same  as  to  locality  of,  190 

K.  B.  has  no  jurisdiction  over  crimes  abroad,  except  by  statute,  ib. 

if  any  part  of  oflence,  partly  abroad,  be  completed  in  Middlesex,  venue 

may  be  there,  and  trial  in  K.  B.  ib. 
oflences  in  Middlesex  tried  at  Old  Bailey,  ib. 
in  indictment  for  forgery,  venue,  190. 193 
indictment  for  libel,  190 
lor  challenge  to  fight,  ib. 

intercepted  letters  evidence  of  treason  in  county  where  written,  191 
person  procuring  felony  to  be  done  by  a  party  innocent,  may  be  indicted 

where  crime  was  completed,  ib. 
person  sending  libel  from  Ireland  to  be  published  in  Middlesex,  triable 

here,  ib. 
person  firing  from  shore  and  killing  at  sea,  triable  at  admiralty  sessions,  ib. 
in  indictment  for  false  pretences,  Addenda  to  191 

procuring  death  in  one  county  to  happen  in  another,  where  triable,  ib. 
in  treason,  and  proof  of,  be  laid  overt  acts  in,  192 
in  conspiracy,  where  one  overt  act  was  done,  ib. 
in  embezzlement  by  a  servant,  ib. 
in  perjury,  in  a  town  hall,  193 

venue,  where  it  is  local  by  statute,  and  part  committed  abroad,  ib. 
venue,  rules  as  to,  not  so  strict  in  misdemeanors,  ib. 
misprision  of  felony  might  be  laid  in  either  county  in  case  of  stealing,  ib. 
nuisance  in  one  county  aflecfing  public  in  another,  indictable  in  either,  ib. 
where  party  may  be  indicted  for  not  repairing  road  ratione  tenuras,  ib. 
mode  of  stating  the  venue  in  indictment,  194 
statement  of  venue  in  the  margin,  ib. 
in  body  of  indictment  the  county  should  be  either  stated  or  referred 

to,  ib. 
when  two  counties  are  named,  aforesaid  will  refer  to  the  last,  ib. 
venue  in  the  margin  will  not  aid  defect  in  body,  ib. 
when  only  one  county  named,  county  aforesaid  will  suffice,  ib. 
all  facts  should  be  laid  where  they  arose,  though  venue  elsewhere,  195 
in  murder,  stroke,  and  death,  laid  according  to  the  fact,  ib. 
under  Black  Act  oflence  should  be  shewn  in  real  county,  though  venue 

in  another,  ib. 
against  accessary  for  murder,  facts  must  be  laid  truly,  ib. 
rule  in  case  of  having  goods  in  one  place,  robbed  in  another,  ib. 
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oflFences  in  Wales  should  be  so  laid,  though  tried  in  England,  195 

offences  on  high  seas  must  be  laid  as  occurring  there,  ib. 

how  to  state  offence  in  foreign  country,  ib. 

offence  must  be  laid  in  some  parish  or  ville,  and  why,  195,  6 

what  is  a  ville,  196 

formerly,  if  no  such  ville,  venire  came  from  body  of  the  county,  ib. 

visne  may  be  from  the  neighbourhood  of  a  city,  197 

except  from  London,  where  some  parish  or  ward  must  be  stated,  ib. 
not  sufficient  to  state  perjury  in  Guildhall  of  London,  ib. 
how  offences  laid  when  within  the  liberty  of  Westminster,  ib. 
no  visne  can  come  from  a  thing  incorporeal,  ib. 
place  stated  will  be  taken  as  a  ville  till  contrary  appears,  ib. 
if  there  is  no  such  place  as  stated,  defendant  may  plead  in  abatement,  ib. 
if  no  such  place,  process  on  indictment  is  void,  198 
no  place  need  be  stated  to  a  mere  nonfeasance,  except  duty  local,  ib. 
no  place  need  be  stated  in  indictment  for  barretry,  ib. 
all  facts  should  be  stated  as  done  then  and  there,  ib.  - 

then  and  there  must  be  stated  to  both  assault  and  stroke  in  murder,  ib. 
not  necessary  to  repeat  each  time  the  whole  description  of  venue,  ib. 
indictment  for  receiving  stolen  goods  need  not  aver  the  stealing,  with 

time  or  place,  199 
transitory  act  not  material,  may  be  laid  as  within  the  county,  ib. 
all  acts  stated  out  of  the  county  should  be  laid  with  scihcet  at  venue,  ib. 
public  nuisance  may  be  laid  as  near  to  houses  or  highway,  ib. 
■parish  aforesaid,    bad  if  the  place  before  named  was  not  described   as 

a  parish,  ib. 
town  aforesaid,  bad  if  no  town  before  named,  ib. 
conclusion  of  law  need  not  be  averred  with  place,  ib. 

if  it  be  improperly  it  will  vitiate,  ib. 
immaterial  circumstances  need  not  be  laid  with  any  venue,  ib. 
instance  as  to  popish  priest,  when  regarded  as  a  traitor,  ib. 
offence  within  a  city,  which  is  also  a   county,   should   be   laid  withm 

both,  200 
word  from  and  unto  have  an  exclusive  meanmg,  ib. 
consequences  of  mistake  in  statement  of  place,  ib. 
verdict  will  not  aid  defect  in  stating  place,  ib. 
then  and  there,  when  two  places  are  named,  will  vitiate,  ib. 
repugnancy  in  the  conclusion  in  murder,  ib. 
not  necessary  that  the  evidence  should  support  the  allegation  of  place,  ib. 

changing  venue,  201  ^ 

may  be  after  removal  by  certiorari,  lb.  ,. 

will  be  allowed  on  indictment  against  county  for  not  repairing  bridge,  ib. 

done  by  suggestion  on  the  roll,  201,  ct  Addenda. 

suggestion  of  necessity  for,  not  traversable,    ib. 

court  will  not  allow  suggestion  for,  without  manifest  occasion,  ib. 

when  done,  ventie  remains  the  same,  ib.  «o  r"   «  •!  ^  r.> 

in  the  case  of  offences  in  cities  and  towns  corporate,  under  38  t-eo.  6.  c.  o- 

recognizance  for  costs  in,  ib.  •  i    ta         n 

further  provision  as  to  punishment  in  case  of,  (see  title  Vemic) 

Statement  of  -presentment  of  jurors,  l^'i  ,       .i     •     •    r.i..,pnMh 

names  of  all  the  jurors  must  be  in  caption,  need  not  be  m  ludicliucnt,  ib. 
must  be  expressed  iu  the  present  tense,  ib. 
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Name  of  defendant,  202 

mistake  in,  can  only  be  taken  advantage  of  by  plea  in  abatement,  ib. 
plea  of  abatement  allowed  for  mistake  in  Christian  name,  ib. 

for  mistake  in  surname,  ib. 
if  the  sound  is  not  changed,  the  error  will  not  be  material,  ib. 
if  two  names  of  the  same  derivation  are  changed  for  each  other,  there 

will  be  no  error,  203 
whether  a  man  can   be  described  with  alias  dictus  of  Christian  name, 

203,  and  n.  (m). 
man  may  be  described  by  alias  of  surname,  203 
attainder  avoided  by  error  in  name,  ib. 
prosecutor  may  reply  to  plea  of  misnomer,   that  defendant  is  known  by 

both  names,  ib. 
safest  to  allow  plea  in  abatement  for  mistake  in  name,   ib. 
plea  in  abatement  merely  delays,  ib. 

v'hat  indictments  good,  without  naming  a  specific  person,  ib. 
name  of  defendant  need  not  be  constantly  repeated,  ib. 

Addition  of  defendant,  203 

necessary  to   state  at  common  law  if  he  were  a  kniglit,  or  of  higher 

degree,  204 
provisions  of  statute  of  additions  as  to  statement  of,  ib. 
defect  in,  must    be   taken  advantage  of  by  plea  in    abatement,   ib.  et 

Addenda. 
indictment  may  in  some  cases  be  quashed  for  want  of,  ib. 
party  cannot  demur  for  want  of,  ib. 
meaning  of  "  estate  and  degree,"  as  to,  ib. 
must  be  of  present,  not  late  degree,  205 
must  not  be  of  foreign  dignities,  ib, 
what  when  a  nobleman,  ib. 
when  gentleman  is  a  proper  addition,  ib. 
enumeration  of  legal  additions  of  degree,  ib. 
when  defendant  is  a  female,  20G 

when  two  names  of  dignity,  defendant  must  be  called  by  the  highest,  ib. 
esquire  may  be  styled  gentleman,  ib. 

none  necessary  in  indictments  against  a  peer  where  no  process  of  out- 
lawry lies,   ib, 
mode  of  stating  a  title,  ib. 

if  a  lady  he  denominated  "  spinster,"  she  may  plead  in  abatement,  ib. 
additions  of  mystery,  207 

no  words  of  reproach  will  be  good  additions,  ib. 

additions  of  oflice  bad,  208 

"  farmer"  a  questionable  addition,  208,  et  Addenda. 

"  gentleman"  in  trade  to  be  described  as  such,  208 
addition  of  residence,  ib, 
must  be  stated  whenever  outlawry  lies,  ib, 

when  sufficient  to  state  defendant  of  a  town  or  city  generally,  ib. 
when  hamlet  is  part  of  a  town,  either  may  be  stated,  ib. 
when  party  resides  occasionally  in  two  places,  either  may  be  stated,  ib. 
any  place  with  a  certain  name  sufiicient,  ib. 
general  description,  as  of  a  parish,   prim^  facie  good,  209 
if  parish  includes  more  than  one  town  or  hamlet,  the  proper  place  must 

be  specified,  ib.  [ib. 

mode  of  stating  when  two  towns  Lave  in  part  or  entirely  the  same  name, 
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Addition,  of  defendant — (continued.) 

good  as  late  of  the  place  in  question,  209 
party  may  be  described  as  of  one  place,  late  of  another    ib 
place  where  party  is  conversant,  sufficient,  ib.  '      ' 

party  must  be  positively  described  as  late  of  a  certain  place   ib 
"  merchant  of  London,"  or  "  rector  of  a  parish"  bad.   and  whv  '»10 
residence  of  wife  shewn  by  stating  that  of  husband   ib  V'  -*" 

practice  to  describe  the  party  as  late  of  place  where  offence  committed  ib 
advantages  of  this  course,  ib.  ""nieu,  id. 

should  never  be  after  the  alias  dictus,  21 1 
should  be  repeated  after  the  name  of  each  defendant,  ib 
parties  of  the  same  name  how  distinguished,  ib. 
Statement  of  name  and  addition  of  third  persons,  211 

statute  of  additions  does  not  extend  to  third  persons,  ib 
no  addition  is  requisite  except  for  distinction,  ib. 
certainty  to  common  intent  sufficient,  ib. 
certainty  to  common  intent  necessary,  ib. 
where  two  persons  of  same  name,  ib. 

cases  when  it  will  suffice  to  state  "  some  person  unknown"  in  indirt 
ment,  212  luuici- 

cannot  be  allowed  when  persons  are  actually  known,  213 

name  of  party  killed  must  be  disclosed  by  inquest,  when  known    ib 

in  indictment  for  burglary  and  stealing  in  a  dwelHng,  name  of  owner  is 

iu  indictment  for  shooting  in  a  house,  the  statement  of  the  name  of  th^ 

owner  must  be  correct,  ib. 
in  stealing  from  a  church,  the  property  need  be  laid  in  no  one  '>14 
how  to  lay  the  property  in  case  of  sacrilege,  ib. 
how  to  lay  the  property  for  stealing  from  a  grave,  ib. 
whom  to  state  as  owner,  when  goods  are  stolen  from  executor    ib 
corporation  must  be  described  in  corporate  name,  ib.  ' 

trustees  must  be  described  in  their  proper  names,  as  individuals    ib 
enactments,  as  to  description  of,  incorporated  companies,  215    ' 
as  to  overseers  of  poor,  ib, 
as  to  highways,  ib. 
what  accuracy  of  description  sufficient,  ib. 

parties  so  marked,  as  not  to  be  mistaken,  correctly  described  ib. 
instances  of  this  rule,  ib.  ' 

mere  christian  name  not  sufficient,  215 

how  sons  of  peers  ought  to  be  styled,  ib. 

how  a  peer  of  Ireland  was  described  before  the  Union,  ib. 
a   woman    may   be   described   by  her  maiden  name,  if  married   since 

offence,  21G 
bastard's  name,  ib. 

where  party  known  by  two  names,  ib. 
mis-spelling,  when  material,  ib. 

consequence  of  defective  statement  of  names  of  third  persons,  ib. 
repugnancy  in  statement  of  name  will  vitiate,  ib. 
importance  of  mistake  of  the  name  of  prosecutor,  ib. 
when   on   mistake   in   name,  defendant   may  be  convicted   of   inferior 

ofi(Bnce,  ib. 

Statement  of  time,  217 

day  and  year  must  both,  in  general,  be  stated,  ib. 
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Statement  of  time — (conthiued.) 

no  time  need  be  averred  to  a  mere  omission,  217 
no  time  necessary  in  parliamentary  impeachment,  ib. 
usual,  hut  not  necessary,  to  specify  year  of  the  king,  ib. 
when  mis-statement  may  be  rejected  as  surplusage,  ib. 
Low  time  was  stated  in  the  case  of  the  regicides,  ib. 
day  after  Pentecost  sufficiently  certain,  218 
utas  of  Easter  sufficient,  ib. 

not  sufficient  to  lay  offence  between  two  days,  ib. 
indictment  for  keeping  gaming  house,  on  divers  days,  good,  ib. 
feast  of  St.  Peter  not  sufficient,  without  shewing  which  is  intended,  ib. 
•what  repugnancy  will  vitiate,  ib. 
not  necessary  to  state  the  hour,  219 
proper  to  state  an  hour  in  burglary,  ib. 

in  indictment  under  39  Eliz.  c.  15,   necessary  to  state   '*  in  the  day- 
time," ib. 
time  necessary,  whenever  place  must  be  stated,  ib. 
sufficient  to  refer  to  time  by  "  then  and  there,"  ib. 
■when   the  word   "  and"  will    be   sufficient  to    connect  averments  of 

time,  220 

in  robbery  and  murder,  ib. 
the  word  *'  immediately"  not  so  certain  as  "  then  and  there,"  ib. 
the  word  "  being"  will  be  often  insufficient,  ib. 
when  "  then  and  there"  render  repetition  unnecessary,  220,  1 
"  then  and  there"  more  certain  than  repetition  of  the  day  and  year,  221 

must  be  inserted  in  an  indictment  for  spoiling  clothes,  ib. 

not  so  requisite  in  misdemeanors  as  in  felonies,  ib. 

statement  of,  in  trespass,  ib. 

statement  of,  in  forcible  entry,  ib. 
in  homicide  the  day,  both   of  death  and  stroke   must  be  stated,  and 

why,  222 
in  murder,  indictment  vitiated  by  repugnancy  as  to  time,  ib. 
better  in  murder  to  conclude  without  mentioning  time,  ib. 
in  rescues,  day  both  of  arrest  and  rescue  must  be  shewn,  ib. 
hovv  far  time  shewn  in  rescues,  by  "  then  and  there,"  ib. 
when  time  for  prosecution  is  limited,  it  should  appear  to  be  within  the 

period,  223 
the  word  "  until"  may  be  construed  exclusive  or  inclusive,  according  to 

context,  222 
"  until,"  when  taken  inclusively,  223 

the  word  "  to"  may  have  either  an  exclusive  or  inclusive  meaning,  222 
never  necessary  to  prove  exact  time,  laid  in  indictment,  224 
hour  need  not  be  exactly  proved  in  burglary,  ib. 
overt   acts   of  treason  may  be  proved  on    a    difTerent   day  from  that 

laid,  ib. 
unnecessary  allegation  of  time  may  be  rejected  as  surplusage,  ib. 
better,  especially  in  treason,  to  state  the  time  correctly,  and  why,  ib. 
•when  offence  committed  by  acts  at  several  times,  they  may  be  stated  at 

the  same  time,  225 
in  high  treason,  overt  acts,  at  different  times,  may  be  laid  on  one  day,  ib. 
on  second  indictment,  defendant  may  shew  same  time  to  be  meant,  ib. 
offence  laid  on  impossible  day,  will  vitiate,  ib. 
it  will  be  bad  if  offence  be  stated  as  done  at  different  times,  ib. 
no  defect  as  to  time,  aided  by  verdict,  22G 


I  N  D  E  X.  943 

INDICTMENT— (cow<^M?/erf.) 
Scilicet,  use  of,  226 

stated  by  Lord  Hobart,  ib. 

proof  that  it  is  of  no  real  use,  ib. 

in  indictment  for  extortion,  not  necessary  to  prove  tlie  sum,  though  no 

scilicet,  ib. 
in  cases  where  true  sum  must  be  set  forth,  scilicet  will  not  relieve,  227 
may  possibly  be  of  use  in  describing  a  contract,  ib. 
Description  of  offence,  ib. 

what  it  is  necessary  to  state,  ib. 

general  rules,  ib. 

examples  of  particular  cases,  228 

in  escape,  original  imprisonment  must  be  stated,  ib. 
in  coining,    kind  of  money  imitated  must  be  shewn,  ib. 
in  perjury,  oath  must  appear  to  have  been  taken  in  judicial  pro- 
ceeding, ib. 
in  indictment,  for  refusing  an  office,    mode  of  election  must  be 

shewn,  ib. 
all  facts  necessary  to  offence  must  be  shewn,  ib. 
distinction   between   things   themselves  unlawful,    and   mala  pro- 

hibita,  228,  9 
conclusion  of  law  need  not  be  stated,  229 
no  indictment  can  charge  general  bad  conduct,  ib. 
no  indistinct  accusation  good,  ib. 
false   pretences  must  be   set  forth  in   indictment,    for   obtaining 

money  by,  230 
falsehood  must  be  averred,  in  indictment  for  false  pretences,  ib. 
in  indictments   for  perjury  and  threatening  letters,  must  set  forth 

exact  copy,  ib. 
exceptions   in  cases  of  barretry,    scolding,    and   keeping  bawdy 
houses,  gaming  houses,  ib. 
offence  must  not  be  stated  in  disjunctive,  231 
charge  must  be  positive,  and  not  by  way  of  recital,  ib, 
indictment  need  not  be  so  positive,  ib. 
charge  must  not  be  stated  argumentatively,  ib. 
charge  must  not  be  repugnant,  nor  inconsistent,  ib. 
but  in  some  cases  contradictory  statements  rejected  as  surplusage,  ib. 
where  matter  capable  of  different  meanings,  ib. 
presumptions  of  law  need  not  be  stated,  231  a 
nor  facts  of  which  court  ex  officio  take  notice,  ib. 
conclusions  of  law  need  not  be    stated,  ib. 
matter  of  evidence  need  not  be  stated,  ib. 
matter  of  aggravation  need  not,  231  b 
nor  matters  of  defence,  ib. 
negativing  exceptions  in  statute,  231  b.  283 

facts  lying  peculiarly  in  defendant's  knowledge  need   not,  231  b 
notice  and  request  when  necessary  to  be  stated,  232 
evil  intent,  when  necessary,  &c.  233 
statement  of,  when  divisible,  ib. 

setting  forth  written  instrument,  ib.  ^^ 

prefatory  words,  "  to  the  tenor  following,"  "  as  follows,  <.1c.     ib. 
stating  exact  copy,  234 
what  a  variance,  235 

statement  of  quantity,  kind,  and  value  of  property,  235,  0,  7,  8 
nice  and  technical  objections  too  much  suffered  to  prevail,  239 
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Technical  language  of  stating  offence,  239 
some  terms  absolutely  requisite,  ib. 
others  usual,  but  unnecessary,  ib. 

"  not   having   the   fear  of  God,   but  being   moved    and  seduced,  ^c." 
never  material,  240 
not  to  be  averred  where  ofleuce  is  merely  malum  prohibitum,  ib. 
*'  vi  et  armis,"  necessary  in  cases  of  actual  violence,  ib. 

not  necessary  for  cheats,   nonfeasances,    and  wrongs,    unattended 

with  force,  ib. 
formerly  followed  by  other  words,  ib, 
other  terms  rendered  unnecessary,  by  27  Hen.  8.  c.  8.  ib. 
doubt  whether  the  occasion  for  "  vi  et  armis"  was  not  done  away,  ib. 
better  opinion  that  "  vi  et  armis"  are  still  requisite,  241 
safe  to  insert  whenever  the  od'ence  is  forcible   or  public,  ib. 
"  unlawfully,"  never  necessary  in  indictments  at  common  law,  ib. 
unnecessary  in  case  of  riot,  ib. 

necessary  when  employed  by  statute  creating  offence,  ib. 
"  knounngly,"   will   supply  the  place  of  a  positive   averment  of  know- 
ledge, ib. 
necessary  when  knowledge  is  essential  to  the  crime,  ib. 

if  unnecessarily  inserted  may  be  rejected  as  surplusage,  ib. 
"  traitorously,"  necessary  in  treason,  242 
*•  burglariously,"  necessary  in  burglary,  ib. 
*'  feloniously,"  necessary  in  felony,  ib. 
how,  in  treason,  offence  must  be  laid  against  allegiance,  ib. 
not  necessary  to  aver  overt  act  in  treason  was   committed  traitor- 
ously, ib. 
in  inferior  treasons,  feloniously  and  traitorously  both  inserted,  ib. 
how  murder  and  petit  treason  may  be  jointly  charged,  243 
phrases  may  appear  in  any  part  of  indictment,  ib. 
terms  necessary  in  indictments  for  murder,  ib. 
"  malice  aforethought,"  ib. 
"  murder,"  ib. 
"  struck,"  ib. 

allegation,  that  the  wound  or  blow  was  "  mortal,"  ib. 
terms  requisite  in  indictments  for  rape,  ib. 

"  feloniously  ravished  and  carnally  knew,"  ib. 
doubts  whether  "  carnally  knew"  is  necessary,  ib. 
in  indictment  for  sodomy,  terms  of  act,  taking  away  clergy, 

must  be  observed,  244 
"feloniously  did  maim,"  necessary  in  case  of  mayhem,  ib. 
essential  words  in  burglary,  ib. 

**  burglariously    broke   and    entered    the   dwelling-house   in    the 

night  time,"  ib. 
a  felony  should  be  charged,  ib. 
*'  took  and  carried  away,"  &c.  necessary  in  simple  larceny,  ib. 
"  feloniously  and  against  the  will,"  in  indictments   for  robbery,  241 
usual  also  to  state  putting  in  fear,  244 
*'  violently,"  not  requisite,  ib. 
"  feloniously  and  piratically,"  in  indictment  for  piracy,  ib. 
barretors  and  scolds  must  be  so  termed  in  indictment,  ib. 
"  riot"  must  be  stated  in  all  indictments  for  that  crime,  ib. 
"  maintained,"  in  indictments,  for  maintenance,  245 
*'  with  strong  hand,"  for  forcible  entry,  ib. 
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Technical  language  of  stating  offence — (continued.) 
what  are  words  of  mere  aggravation,  245 
averment  of  intent  must  be  accurate,  ib. 
instance  in  case  of  burglary,  ib. 
different  intents  may  be  laid  in  different  counts,  ib. 

Conclusion  of  indictment,  ib. 

immaterial  sentences  usually  inserted,  ib. 

"  to   the  common   nuisance,"   &c.   necessary  in  indictments   for   nui- 
sance, &c.  ib. 
"  in  contempt,"  &c.  generally  unnecessary,  246 
"  against  the  peace,"  &c.  when  necessary,  ib. 

need  not  be  inserted  for  nonfeasance  at  common  law,  ib. 

must  be  inserted  for  nonfeasance  on  statute,  ib. 

advantage  of  these  words,  246,  7 

the  peace  must  be  alleged  to  be  the  king's,  ib. 

when  offence   in  former   reign,  must  be   against  the  peace  of  the 
late  king,  247 

if  the  indictment  was  found  in  former  reign  it  will  be  good  as  then 
framed,  ib. 

when  offence,  partly  in  both,  must  be  against  the  peace'of  both,  ib. 

against  peace  of  both,  in  indictment  for  regicide,  ib. 

if  offence   was    entirely  in    preceding  reign,  "  and   of   the  'present 
king,"  will  not  vitiate,  ib. 

"  crown  and  dignity,"  not  material,  ib. 
Several  counts  in  indictment,  248 
reasons  why  proper,  ib. 

grand  jury  cannot  find  part  of  count,  as  petit  jury  may,  ib. 
feloniously  breaking  out  joined  with  larceny,  in  dwelling-house,  ib. 
counts,  with  several  intents,  averred  in  burglary,  ib. 
no  objection  to  the  joinder  of  several  counts,  ib. 
reasoning,  to  shew  the  legality  of  joining  several  counts,  248,  9 
every  count  should  charge  the  offence  as  distinct,  and  why,  249 
"  the  jurors,  aforesaid,  &c.  further  present,"  must  be  repeated,  ib. 
such  words  do  not  necessarily  import  a  second  count,  249,  note  (e) 
defects  in  some  counts  will  not  prejudice  others,  and  why,  ib. 
in  perjury,  if  all  assignments  wrong  but  one,  that  will  support   con- 
viction, ib. 
court  will  not  strike  out  counts  after  indictment  found,  and  why,  250 
defendant,  in  second  count,  may  be  referred  to  as  "  the  said,"  ib. 
reference  in  one  count  to  a  writing  defectively  recited  in  another,  bad,  ib. 
when  part  of  a  count  may  be  found  on  the  trial,  ib. 

in   burglary,  rightly  laid,  prisoner  may  be  found  guilty  of  stealing 
to  value  of  40s.  ib. 

in  burglary,  may  be  found  guilty  of  simple  larceny,  ib. 

in  robbery,  may  be  found  guilty  of  simple  larceny,  ib. 

in    capital    larceny,   under    statute,    may   be   convicted   of    simple 
larceny,  ib. 

in  petit  treason,  may  be  convicted  of  murder,  or  manslaughter,  il». 

in  murder,  of  manslaughter,  251 

in  privately  stealing,  of  common  larceny,  ib. 

in    manslaughter,    on    the   statute    of    stabbing,    of  common  man- 
slaughter, ib. 

in  grand  larceny,  of  petit  larceny,  ib. 

in  indictment  for  assault  to  commit  rape,  ib. 
Vol.  I.  3  N 
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Several  counts,  <^"c. — {continued.) 

for  obtaining  money  by  false  pretences,  251 

in  perjury,  assignments,  ib. 

in  stealing  letters,  ib. 

otber  instances,  ib. 

in  charge  of  composing  and  printing  a  libel,  of  printing  only,  ib. 

felony  cannot  be  reduced  to  misdemeanor,  and  why,  ib. 

on  special  verdict,  in  felony,  sentence  for  misdemeanor  cannot  be 
given,  252 

on  verdict,  guilty  of  trespass,  party  must  be  acquitted,  ib. 

if  no  felonious  intent  is  proved  in   burglary,   party  must  be  ac- 
quitted, ib. 

on  conviction  of  rescue,  indictment  bad  as  to  rescue,  party  cannot 
be  sentenced  for  common  assault,  ib. 

on  special  verdict  in  robbery,  finding  only  a  taking,  no  judgment 
can  be  given,  ib. 

when  fresh  indictment  may  be  preferred,  ib. 

Joinder  of  several  Offences  in  Indictment,  252 

no  more  than  one  felony  should,  in  general,  be  charged,  and  why,  252,3 
court  may,  in  their  discretion  quash,  if  charge  be  double,  253 
in  point  of  law  several  offences  of  same  degree  may  be  joined,  ib. 
joinder  of  several  offences  no  ground  of  demurrer  or  arrest  of  judg- 
ment, ib. 
party  may  be  indicted  for  soliciting  both  to  mutiny  and  treason,  ib. 
in  arson,  counts  may  be  joined  at  common  law  and  statute,  ib. 
robbery  and  privately  stealing  charged  in  same  indictment,  ib. 
burglary  and  theft,  forcible  entry,  and  detainer,  may  be  united,  ib. 
uttering  several  forged  receipts  at  same  time,  may  be  stated  in  several 

counts,  ib. 
counts  for  embezzlement  and  larceny  may  be  joined,  253,  4 
several  misdemeanors  may  be  joined  without  danger,  254 
in  case  of  misdemeanors,  the  indictment  will  not  be  quashed,    ib. 
it  is  the  practice  to  admit  evidence  of  several  assaults  and  libels  under 

one  indictment,  ib. 
assault  on  several  individuals  may  be  joined,  ib. 
reason  of  difference  between  civil  and  criminal  proceedings,  ib. 
indictment  for  libel  on  trustees,  may  charge  it  as  against  individuals  of 

them,  ib. 
no  objection  on  demurrer,  that  several  defendants  are  charged  in  several 

counts,  ib. 
care  must  be  taken  not  to  confound  the  evidence,  ib. 
misjoinder  must  be  avoided,  ib. 

misjoinder  may  be  avoided,  by  entering  judgment  on  one  count,  255 
no  objection,  that  punishment  is  certain  on  one  count,  and  discretionary 

on  another,  ib. 
count  for  assault  in  consequence  of  gaming,  and  assault  at  common  law, 

may  be  joined,  ib. 
if  two  charges,  one  of  which  only  is  good,  judgment  may  be   given  on 

it,  ib. 
part  of  indictment  may  be  good,  and  part  defective,  ib. 

Joinder  of  several  Defendants,  Principals,  and  Accessaiies,  255 

law  of  principals  in  first  and  second  degree,  25G,  (see  title  Principals.) 
law  of  accessaries  before  and  after  the  fact,  262,  (sec  title  Accessaries.) 
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joinder  of  principals  in  second  degree,  259 

on  indictment  of  principal  in  first  and  second  degree,  latter  may  be 

convicted  alone,  ib. 
mdictment  will  be  supported,  though  the  party  charged  as  aider 

killed,  and  others  were  aiders,  200 
indictment  may  charge  all  as  principals  in  first  degree,  ib. 
indictment,    under    the  Black  Act,   against   three    for    shooting, 

good,  ib. 
exceptions,  where  principal  in  first  degree  only  is  ousted  of  clergy,  ib. 
if  one  agree  to  felony,  but  repent,  and  leave  others  before  its  com- 
mission, he  is  guiltless,  ib. 
where  one  of  two  is  certainly  guilty,  and  it  cannot  be  found  out 

which,  both  must  be  acquitted,  ib. 
on  indictment  for  privately  stealing,  a  companion  may  be  convicted 

of  larceny,  ib. 
of  accessaries,  261,  (see  title  Accessaries.) 
joinder  of  principals  in  general,  267 

several  may  be  joined,  where  the  act  admits  of  several  criminals,  ib. 
several  cannot  be  joined  for  carrying  on  trade,  not  being  qualified,  268 
several  cannot  be  joined  in  perjury,  and  why,  ib. 
several  cannot  be  joined  for  being  scolds  and  barreters,  ib. 
several  cannot  be  joined  for  neglecting  to  repair  pavement,  ib. 
several  cannot  be  joined  for  neglect  of  attending  church,  ib. 
several  parishes  cannot  be  joined  for  not  repairing  highway,  ib. 
several  may  be  joined  for  publishing  a  libel,  ib. 
persons  concerned  in  the  same  crime,  in  dKFerent  degrees,  may  be 
joined,  ib. 
all  may  be  laid  as  doing  the  act,  though  some  only  aided,  ib. 
in  case  of  treason,  by  receiving  a  traitor,  the  indictment  must 

be  special,  ib. 
in  indictment   against  principal  in  second  degree,  means   of 

abetting  need  not  be  shewn,  ib. 
to  charge  a  man  with  mere  presence,  is  bad,  269 
how  to  aver  abetting  in  homicide,  ib. 
abetting  in  murder  must  be  laid  on  the  day,  not  of  stroke  but 

death,  ib. 
all  aiding  in  obtaining  money  on  false  pretences,  may  be  jointly 

indicted,  ib. 
wife  and    stranger   may  be   joined   for   murder   of   husband, 

though  it  is  petit  treason  in  her,  ib. 
how  to  describe  murder  and  petit  treason  in  the  same  indict- 
ment, ib. 
party  guilty  of  murder,  and  another  of  mauslauglitcr,  in  same 

death,  may  be  joined,  ib. 
jury  may  find  one  guilty  of  murder,  and  one  of  manslaughter, 

on  trial,  ib. 
in  burglary  and  larceny  against  two,  one  may  be  found  guilty 

of  larceny,  and  the  other  of  burglary,  ib. 
grand  jury  cannot  find  a  bill  thus,  where  several  parties  in- 
dicted, ib. 
on   indictment  against  two,  for  a  joint  olTence,  cither  may  bo 
found  guilty,  but  not  of  separate  parts  of  charge,  subject 
to  diflTerent  punishment,  ib. 
3  N  2 
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Joinder,  Sfc. — (coidhmcd.) 

joinder  of  principals  in  general — (continued.) 

sometimes  several  persons  for  several  crimes  may  be  joined,  269 
in  this  case  the  word  severally  must  be  inserted,  ib. 
court  will  quash,  if  the  proceeding  appears  oppressive,  ib. 
four  persons  may  be  indicted   for  erecting  inns,  as  common 

nuisances,  ib. 
several  may  be  thus  indicted  for  keeping  disorderly  houses,  ib. 
to  warrant  such  joinder,  the  offence  must  be  of  the  same  kind, 

271 
when  several  are  joined,  some  may  be  found  guilty,  and  others 

acquitted,  ib. 
in  case  of  conspiracy  and  riot,  one  cannot  be  convicted  alone,  ib. 
best  to  include  all  guilty  in  one  indictment  for  sedition,  ib. 
when  indictment  will  be  defective  from  including  too  many,  ib. 
no  inconvenience  can  result  to  any  from  tbe  joinder  of  several,  ib. 
if  two  improperly  found  guilty  separately,    in  a  joint  indictment, 
how  objection  to  be  cured,  ib. 
joinder  of  accessaries  in  indictment,  272 

more  usual,  at  common  law,  to  join  accessary  and  principal,  ib. 
course  of  pleading  when  this  is  done,  ib. 
mode  of  slating  guilt  of  accessary  before  indictment,  ib. 
mode  of  stating  guilt  of  accessary  after,  ib. 
averment  of  knowledge  necessary  against  accessary  after,  ib. 
not  necessary  to  use  tbe  word  accessary  in  indictment,  273 
not  necessary  in   indictment,  including  accessary,  to   set   out 
tbe  means  of  his  guilt,  ib. 
offence  of  principal  must  be  set  forth  accurately,  ib. 
indictment   against  accessary  alone    need    only  recite   record    of    con- 
viction, ib. 
on  trial  of  accessary,  he  may  dispute  principal's  guilt,  ib. 
if  the  conviction  of  the  principal  is  erroneous,  accessary  must  be  ac- 
quitted, ib. 
venue  in  indictments  against  accessaries,  273,  (see  ante,  subdivisio7i  of 

Ve7me.) 
allegation  of  place,  where  the  guilt  of  accessary  was  in  different  county 

from  that  of  principal,  274 
not  necessary  in  indictment  against  accessary  to  aver  judgment  on  prin- 
cipal, ib. 
receivers  of  stolen  goods  indictable,  though  thief  unknown,  ib. 

not  necessary  to  aver  in  such  indictment  that  thief  cannot  be  taken, 
275 
Avhen  statute  takes  away  clergy  from  aiders,  it  does  not  exclude  acces- 
saries after,  ib. 

Indictment  on  Statutes,  275 

all  common  law  rules  apply  to,  ib. 

means   must  appear   in   indictments  for   obtaining   money  under  false 

pretences,  ib. 
in  convictions  statute  must  be  pursued,  27G 
when  and  how  it  is  necessary  to  recite  the  statute,  ib. 
never  a  public  act,  ib, 

if  public  act  be  misrecited,  and  Iho  conclusion  be  contrary  to  the 
form  of  the  said  statute,  it  will  be  bad,  ib. 
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when  and  how  it  is  necessary  to  recite  the  statute — {continued.) 

if  public  act  be  niisrecited,  and    the  indictment  conclude  without 

said,  it  will  be  good,  277 
private  act  must  be  set  forth,  and  variance  fatal,  ib. 
error  in  setting  out  private  act  must  be  shown  to  the  court,  or  they 

will  not  notice  it,  ib. 
never  necessary  to  state  on  what  day  the  act  was  made,  ib. 
if  day  be  incorrectly  stated  it  may  be  fatal,  ib. 

how  to  state  day  when  parliament  was  summoned  and  prorogued,  ib. 
when  bad,  to  state  it  as  sitting  on  the  day  of  its  prorogation,  ib. 
repugnancy  in  setting  out  time  when  parliament  holden  will  vitiate, 

278 
when  mistake  in,  from  which  act  is  to  operate,  material,  ib. 
day  and  year  now  always  to  be  indorsed  on  acts,  ib. 
seems  that  it  need  not  be  stated  where  parliament  was  holden,  ib. 
erroneous  statement  of  place  vicious,  ib. 
title  and  preamble  of  act  need  never  be  recited,  ib. 

if  recited  wrong,  variance  fatal,  if  conclusion  be  against  thfr 

said  statute,  279 
indicari,  instead  of  indictari,  holden  a  fatal  variance,  reasons 

why  this  seems  doubtful,  ib. 
how  the  purview  of  private  act  must  be  recited,  ib. 

if  materially  defective  indictment  will  be  bad,  280 
small  errors,  which  have  been  holden  to  vitiate,  ib. 
alterations  of  letters  holden  not  essential,  ib. 
former  strictness  considerably  relaxed,  ib. 
at  present,  merely  superfluous  words  may  be  rejected,  ib. 
when  defective,  recital  of  public  act  may  be  rejected,  281 
reason  why  more  dangerous  to  misrecite  public  than  private 
act,  ib. 
mode  of  stating  offence  as  in  the  statute,  ib. 

all  circumstances  in  the  act  must  be  stated,  ib. 

whether  the  act  creates  the  offence,  or  only  takes  away  clergy, 

tliere  is  no  difference,  ib. 
conclusion  against  the  form,  &c.  will  not  aid  defective  state- 
ment of  crime,  ib. 
the  fullest  description  will  not  suffice,  without  observing  the  terms  ot 
the  act,  282 
instance  in  case  of  highway  robbery,  ib. 
instance  in  case  of  assault  with  intent  to  rob,  ib. 
instance  in  praemunire,  ib. 

instances  in  convictions  on  penal  statutes,  ib.  r      •  i   oo-i 

when  not  necessary  to  follow  act  which  regulates  place  of  trial,  -83 
as  to  technical  language  of  statute,  283  to  283  b 

must,  in  general,  be  attended  to  with  greatest  accuracy,  283 

"  ravished"  necessary  in  case  of  rape,  ib. 

"  wilfully,"  in  case  of  perjury  on  statute,  ib, 

"  wilfully  and  maliciously,"  on  lilack  Act,  ib.      ^ 

'♦  with  intrnt  to  strike,"  in  indictments  on  5  A-  G  Edw.  (5.  c.  4.  ib.    ^^ 

averment,  that  "  the  goods  were  then  coming  to  market  to  be  sold, 

in  forestalling,  on  5&  (>  Edw.  (i.  c.  14,  ib. 
in    engrossing,    on  -3  A  6  Edw.  «.    c.  14,    that    he    "  engrossed    by 
buying,"  ib. 
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as  to  technical  langnage  of  statute — {continued.) 

on  7  Geo.  2.    e.  21,   the  words   "  oIFeusive  weapon,"  or  menaces, 

must  be  inserted,  283 
in  treason,  overt  act  of  compassing  the  king's  death,  laid  to  be  the 

death  itself,  ib. 
words  in  act  taking  away  clergy,  must  be  equally  observed,  ib. 
in  some  cases  this  strictness  has  been  relaxed,  ib. 
against   accessary  before    "  excite,   procure,    and   move,"   Lolden 

equivalent  to  "  command,  or  counsel,"  ib. 
singular  reason  for  this  construction,  ib. 
indictment  for  obtaining  money  under  false  pretences,  need  not  say 

falsely  pretended,  ib. 
in  all  cases  safe  strictly  to  follow  the  statute,  ib. 
when  not  necessary  to  negative  provisoes  and  exceptions,  283  b 
when  provisoes  are  in  distinct  clauses,  ib. 
even  when  they  are  mentioned  in  purview,  ib. 

exceptions  iurnish  matter  of  defence,  and  must  be  shewn  by  pri- 
soner, ib. 
against  receiver  of  stolen  goods,  need  not  aver  that  principal  is  not 

taken,  ib. 
in  indictment  for  being  absent  from  church,  not  necessary  to  deny 
excuse,  ib. 
when  necessary  to  negative  exceptions  and  provisoes,  284 
when  contained  in  the  enacting  clause,  ib. 

on  8  cK:  9  W.  3.  c.  26,  must  aver  money  not  to  be  cut  pieces,  ib. 
in   indictment  for   keeping   coining   press,    must    negative   all   in 

excuses,  ib. 
information  for  importing  goods  from  Holland,  must  shew  they  are 

not  grown  here,  ib. 
convictions  on  penal   statutes   more    strict  than  indictments,   and 
why,  284,  5 
in  them  all  exceptions  must  be  negatived,  284 
where  statute  is  recent,  usual  to  aver  offence  as  after  it  was  passed,  285 
does  not  seem  ever  requisite,  ib. 

where  prosecution  is  limited,  no  averment  that  it  is  within  time, 
needful,  ib. 
how  far  defendant  must  be  brought  within  the  statutable  description  of 

ollenders  under  it,  ih. 
sufficient  to  say,  that  defendant  hcmg  so,  did  the  act  complained  of,  ib. 
to  oust  the  defendant  of  clergy,  he  may  be  charged  in  disjunctive,  286 

in  or  near  the  highway  sufficient  in  case  of  robbery,  ib. 
said  that  if  act  be  recited,  the  general  conclusion  will  aid  a  single  vari- 
ance, 288 
reason  of  this  opinion,  ib. 
seems  to  be  fallacious,  and  why,  289 
•when  offence  exists  at  common  law,  indictment  may  be  good,  rejecting 

conclusion,  ib. 
conclusion  "  contrary  to  the  form,'^  &c. 

must  be  where  no  offence  at  common  law,  290 

must  be  when  offence  at  common  law  is  made  a  higher  crime,  ib, 

need  not  be  when  statute  merely  takes  away  clergy,  ib. 

if  inserted,  may  be  rejected  as  superfluous,  ib. 
need  not  be,  if  act  merely  alter  a  rule  of  evidence,  ib. 
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couclusion  "  contrary  to  the  form, ''^  &c. — (continned.) 

may  be   or   not,  where   ofteace    at   coramoa   law  is   declared   by 
statute,  293 
when  conclusion  must  be  in  plural,  291 

seems  not  where  several  acts  relate  to  same  offence,  ib. 

safer  when  one  act  revives  another,  ib. 

not  when  one  act  qualifies  another,  ib. 

should,  when  one  act  creates  offence  and  another  adds  penalty,  ib. 

not  in  penal  action  under  these  circumstances,  ib. 
seems  that  it  need  not  where  an  act  directs  another  to  be  executed 

in  a  new  case,  292 
not  where  act  continues,  explains,  or  regulates,  ib. 
said  that  using  the  plural  for  singular  is  fatal,  ib. 

sed  quaere, 
singular  mode  recommended  of  obviating  these  difficulties,  ib. 

Consequences  of  unnecessary  length,  ifc.  of  indictment,  293 
court  will  refer  it  to  the  master,  ib. 

reference  under  23  Geo.  2.  c.  11,  s.  1,  and  officer  forced  to  bear  ex- 
pence,  ib. 
if  indictment  be  drawn  improperly  by  clerk  of  the  peace  he  must  draw 

another,  ib. 
fee  to  clerk  of  peace  in  treason  and  felony,  2s.  ib. 
no  limit  to  fee  in  indictments  for  misdemeanors,  ib. 
clerk  liable  to  punishment  for  concealing  indictment,  ib. 
seems  clerk  has  no  lien  on  indictment  for  his  fees,  ib. 

When  a  variance  will  be  fatal,  ib. 

time,  place,  quantity,   &c.  194  to  201 

Surplusage  as  to  what  may  be  rejected  as,  294  to  29G 

Amendments  of  Indictments,  297 

indictments  not  within  statutes  of  amendments,   ib, 
indictment  only  amendable  by  consent  of  grand  jury,   ib. 

exception  in  London,  and  why,   ib. 

common  practice  for  jury  to  consent  to  amendment  of  errors  m 
form,   ib. 
criminal  informations  amendable  at  any  time,  298 

even  before  judge  in  chambers,  ib. 

clerical  exception  in  caption  set  right  after  verdict,  ib. 

reason  for  distinction  between  informations  and  indictments,  ib. 
no  real  distinction  between  felonies  and  misdemeanors,  ib. 
general  result  that  no  indictment  can  be  amended  iu  substance,  ib. 

When  indictments  may  be  quashed,  299  ,  ^      • 

discretionary  power  of  court  to  quash  when  defective,  ib. 

any  one  may  suggest  defect  as  amicus  curiae,  ib. 

discretion  of  court  regulated  by  certain  principles,  ib. 

when  court  will  not  quash  at  desire  of  prosecutor,   ib. 

when  court  will  quash  on  request  of  prosecutor,  ib. 

when  another  indictment  will  be  substituted  by  consent,  il>. 

court  will  not  quash  after  forfeiture  of  recognizance,  300 

court  will  quash  ex  officio  information  on  motion  ot  attorney-general,  lU. 

court  will  not  quash  an  iniormation  in  crown  office,  and  wliy,  ii). 

cases  where  court  will  not  quash  ou  aj)plicatiou  ol  dclcudaut,  lO. 
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INDTCTMENT— (conf/nwerf.) 

When  indictments  may  be  quashed — {continued.) 
never  iu  treason  or  felony,  300 
never  in  great  public  offences,  ib. 
not  where  riotous  assemblies,  ib. 

not  for  a  nuisance  without  affidavit  that  it  is  removed,  ib. 
not  against  overseers  for  not  paying  over  money",  301 
not  for  violence  or  forcible  entry,  ib. 
not  for  disturbance  in  church,  ib. 
not  for  enticing  away  servant,  ib. 
not  for  using  false  weights  and  measures,  ib, 

cases  in  which  the  court  will  quash  on  application  of  defendant,  ib. 
when  court  has  no  jurisdiction  as  perjury  at  common  law  at  sessions,  ib. 
for  exercising  trade  contrary  to  the  custom  of  a  city,   302 
for  small  offences  when  material  averment  is  omitted,  ib. 
when  the  oath  of  the  jurors  is  not  stated,   ib. 
when  the  caption  calls  indictments  bills,  ib. 
when  the  charge  is  expressed  merely  by  way  of  recital,  ib. 
the  omissions  of  "  against  the  form,  &c."  on  a  statute,  no  ground,  ib. 
court  must  quash  the  whole  if  at  all,  303 
court  will  guard  against  collusion,  ib. 

court,  by  statute,  forbidden  to  quash  in  high  treason  till  after  plea,  ib. 
motion  to  quash  must  be  on  last  day  of  term,  304 
after  quashing,  a  new  indictment  will  be  preferred,  ib. 
better,  therefore,  to  reserve  objection  till  after  verdict,  ib. 
power  of  court  of  equity  to  slay  indictment,  ib. 

Copy  OF,  WHEN  ALLOWED,  403.    (see  title  Copy  of  Indictment.) 

INDORSING  WARRANT,  (see  title  Backing  Warrant.) 

INFAMY, 

incapacitates  from  being  bail,  100 

what  an  objection  to  a  witness,  51)9,  (see  title  Evidence.) 

how  proved  and  removed,   (see  title  Evidence.) 

INFANT, 

party  exposing  to  perish  may  be  arrested,  16 

must  procure  some  one  else  to   enter  into  recognizance  for  him  to  give 

evidence,  91 
when  bailed  recognizance  to  be  taken  only  from  the  sureties,  104 
Avhen  liable  to  process  of  outlawry,  348 
when  may  or  may  not  be  a  witness,  590,   (see  title  Evidence.) 

INFIDEL, 

cannot  be  a  witness,  2,  591,  (see  title  Evidence.) 
may  direct  others  to  become  prosecutors,  3 

INFORMATION, 

a  mode  of  prosecution,  165 

kinds  of,  166 

analogous  to  a  declaration  in  a  civil  case,  841 

definition  of,  ib. 

difference  between  proceeding  by  and  indictment,  842 

is  not  preferred  to  grand  jury,  ib. 

the  mere  allegation  of  the  officer,  ib. 

may  be  amended  at  any  time,  ib. 

punisiimcnt  on,  not  severer,  ib. 

said  no  action  for  malicious  prosecution  of,  ib. 
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INFORMATION— (cowfinwed.) 
history  of,  842 

lies  for  misdemeanors  only,  844 
is  filed  in  K.  B.  except  when  it  relates  to  revenue,  ib. 

Ex  Officio  by  Attorney-General. 
by  whom  filed,  844 

by  attorney-general  when  he  is  in  ofiice,  ib. 
by  solicitor-general  in  vacancy,  ib. 
formerly  by  king's  serjeant,  ib. 

in   case   of  illness   of  attorney-general,    by  any  one  appointed  by 
the  kmg,  ib.  i  r  j 

when  it  lies,  845 

for  offences  against  government  or  crown,  below  felony    ib 
for  libels,  &c.  ib.  ^'      ' 

seldom  preferred  for  offences  concerning  an  individual    ib. 
how  filed,  ib.  ' 

attorney-general  sole  judge  in  what  cases,  845 

may  be  without  information  or  oath,  ib. 

usually  on  grounds  laid  before  attorney-general,  ib. 

without  any  recognizance  to  prosecute,  846 

entirely  at  discretion  of  attorney-general,  ib. 
without  liability  to  action  if  it  fails,  ib. 
form  and  requisites  of,  ib. 

commencement  of,  stated,  ib. 

offence  charged  in,  as  in  indictment,  ib. 

conclusion  of,  stated,  ib. 

signed  by  attorney-general,  847 

copy  of  information,  when  to  be  granted,  ib. 
when  quashed  or  demurred  to,  ib. 

not  quashed  on  motion  of  defendant,  ib. 

not,  in  general,  on  motion  of  attorney-general,  ib. 

if  demurred  to,  may  be  amended,  ib, 
trial  of,  ib. 

enactment  of,  1  Geo.  4.  c.  4.  as  to  compelling  proceeding  to,  ib. 

if  defendant  aggrieved  by  delay,  he  may  move  court  to   fix  a  day 
for,  ib. 

cannot  be  brought  on  by  proviso  without  consent,  ib. 

ground  of  putting  off",  ib. 

affidavit  to  put  off",  ib. 

is  usually  on  nisi  prius  side  of  K.  B.  848 

may  be  at  bar  if  attorney-general  chuses,  ib. 

is  conducted  like  trial  of  misdemeanor  at  assizes,  ib. 

usually  by  a  special  jury,  ib, 

attorney-general  may  always  reply  on,  ib, 

attorney-general   cannot  be  examined  on,  as  to  motives  of  prose- 
cution,  ib. 

on  acquittal  at,  or  nolle  prosequi,  defendant  pays  his  own  costs,  ib. 
judgment  on,  ib. 

when  defendant  convicted,  he  may  be  committed  previous  to,  ib. 

may  remain  at  large  till,  ib. 

not  passed  till  moved  by  attorney-general,  ib. 

how  defendant  may  bring  on,  ib. 

proceedings  at  passing,  848,  9 

in  deciding  on,  court  will  consider  previous  imprisoumcnt,  84J) 
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INFOHM  A.TION— (continued.) 
In  the  Crown  Office,  849 
in  general,  ib. 

at  coramon  law,  same  as  informations  ex  officio,  ib. 
restrained  and  regulated  by  4  &  5  W.  &  M.  c.  11.  i>. 
filed  in  name  of  master  of  crown  office,  ib. 
Against  private  individuals,  849 

in  what  cases  may  be  filed,  ib. 

never  without  leave  of  K.  B.  ib. 

never  in  felony  or  treason,  850 

for  offences  of  heinous  and  public  kind  on  ground  shewn,  ib. 

off'ences  against  God,  religion  and  morahty,  ib. 

bribery,  and  attempts  to  bribe,  ib. 

gross  and  illegal  frauds,  ib. 

imposture  and  conspiracy,  ib. 

offences  against  public  justice,  850, 1 

offences  against  public  police,  851 

offences  against  public  peace,  852 

heinous  misdemeanors  affecting  individuals,  ib. 

against  corporations  for  libel  in  their  books,  ib. 

bribery  at  corporation  election,  ib. 

contempts  of  royal  authority,  ib. 

notorious  cheating,   ib. 

fraudulent  application  of  taxes,  ib. 

violent  outrage,  ib. 

offences  in  East  Indies  by  statute,  ib. 

when  formerly  against  overseers,  ib, 
in  what  cases  it  will  be  refused,  ib. 
wlien  applicant  culpable,  853 

not  for  bribery  before  two  years  in  which  action  brought,  ib. 
particular  instances  where  refused,  853,  4 
not  where  a  statute  prohibits  and  avoids  the  act,  854 
not  in  general  for  private  libel,  unless  sworn  to  be  false,  ib. 
corrupt  motives  must  be  shewn  when,  ib. 
not  after  acquittal  on  indictment,  ib. 

not  to  try  mere  civil  right,  855  . 

not  if  defendant  poor,  and  proceedings  would  oppresa  him,  \h. 
not  in  cases  for  the  attorney-general  to  notice,  ib. 
not  where  penalty  on  statute  has  lapsed  to  the  crown,  ib. 
not  for  offences  beyond  seas,  ib. 
circumstances  court  will  consider  in  granting,  ib. 
time  when  application  made,  ib» 
evidence  offered  of  charge,  ib. 
character  and  motives  of  applicant,  ib. 
civil  remedy  must  be  resigned,  ib. 
if  action  pending,  information  may  be  refused,  856 
how  to  be  applied  for,  ib. 

time  of  should  be  as  early  as  possible,  ib. 
no  notice  of  motion  for,    requisite,  ib. 
only  on  affidavits,  ib. 
what  affidavits  must  disclose,  ib. 

guilt  of  defendant,  ib. 

innocence  of  applicant,  ib. 

when  must  deny  truth  of  Ubel»  851 

when  not,  ib. 
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mVORMATlON— (continued.) 

In  the  Crown  Office — (continued.) 
Against  private  individuals — (continued.) 
evidence  on  affidavits,  what,  857 
not  hearsay,   ib. 
not  incompetent  witnesses,  ib. 
when  secondary  allowed,  857,  8 
affidavits  need  not  be  taken  for  the  purpose,  867 
affidavit  of  confession  sufikient,  858 
form  of  affidavit,  ib. 

only  entitled  in  K.  B.,  ib. 
general  rule  as  to  entitling,  ib. 
substance  must  be  full  and  explicit,  ib. 
no  omission  in,  can  be  afterwards  supplied,  ib. 
motion  for  rule  to  shew  cause,  ib. 
how  made,  ib. 

how  granted  and  drawn  up,  859 
particular  leave  requisite  to  join  several,  ib. 
service  of  copy  of  rule  on  defendant,  ib. 
need  not  be  personal,  ib. 
service  to  wife  prim^  facie  good,  ib, 

will  not  be  good  if  it  can  be  shewn  that  it  never  reached  defen- 
dant, ib. 
affidavit  of,  ib. 
affidavits  of  defendant,  860 

should  deny  the  charge  if  false,   ib. 
should  not  merely  deny  the  evidence,  ib. 
may  admit  facts,  and  shew  the  absence  of  corrupt  design,  ib. 
affidavit  of  prosecutor's  wile  may  be  read  for  defendant,  ib. 
quaker's  affirmation  to  exculpate  himself  good,  ib. 
need  not  be  entitled,  but  better,  ib. 
mode  of  entitling,  801 
defendant  may  apply  to  court  to  enlarge  time,  ib. 
affidavits  to  support  application,  ib. 
rule  to  enlarge,  ib. 

what  may  compel,  ib. 
proceedings  on  shewing  cause,  ib. 

if  no  cause  shewn  rule  made  absolute,  ib. 

when  cause  shewn  defendant  or  his  counsel  addresses  court,  ib. 
counsel  for  prosecutor  replies,  ib. 
discussion  sometimes  adjourned,  ib. 

when   application   discharged   with   costs,    to   be   paid    by  defen- 
dant, 862 
when  discharged,  and  each  party  to  bear  his  own,  ib. 
when  discharged,  and  prosecutor  to  bear  all,  ib. 
practical  mode  of  obtaining  costs,  ib. 
recognizance,  to  prosecute,  863 

directed  by  4  &  5  W.  &  M.    c.  18,  ib. 
form  of,  ib. 

how  entered  and  disposed  of  at  crown  office,  864 
form  of  information,  ib. 

commencement  stated,  ib. 
substance  of  charge,  ib. 
description  of  defendant,  ib. 
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INFORMATION— (cowf/Mj^erf.) 

In  the  Crown  Office — (continued.) 

Against  private  individuals — (contimied.) 
form  of  informatiou — {contimied.) 

charge  in  must  be  positive,  8G4 

what  sufficiently  positive  in  perjury,  ib. 
no  occasion  in  libel  for  vi  et  arniis,  865 
must  charge  a  single  offence,   ib. 
when  several  may  be  joined,  ib. 
leave  of  court  does  not  appear  in,  ib. 
defects  in,  not  aided  by  verdict,  ib. 
may  be  amended,  ib. 
filing  information,  ib. 
process  on  information,  ib. 

not  before  recognizance  taken  to  prosecute,  ib. ' 
subpoena,  ib. 

service  of,  866 
affidavit  of  service  of,  ib. 
capias,  866 
distringas,  ib. 

fifteen  days  between  teste  and  return,  ib. 
bench  warrant,  ib. 
to  outlawry,  ib.  (see  title  Process.) 

first  step  in,  by  venire,  as  in  indictment,  ib. 
appearance  of  defendant,  807 
how  entered,  ib. 

when  prosecutor  may  enter  if  defendant  in  custody,  ib. 
office  copy  of  information  delivered,  ib. 
rules  to  plead,  ib. 
peremptory  rule  to  plead,  ib. 
imparlance,  when  defendant  entitled  to,  ib. 
when  judgment  may  be  signed  by  default,  868 
amending  informations,  ib. 

may  be  done  at  any  time,  ib. 
after  demurrer,  ib. 
after  plea  in  abatement,  ib. 
counts  may  be  struck  out,  ib. 
v/hen  venue  cannot  be  changed,  ib. 
mode  of,  ib. 
quashing  information,  ib. 

not  for  formal  detects,  ib. 

not  unless  it  appear  that  court  have  no  jurisdiction,  ib. 
when  by  consent,  ib. 
plea,  or  demurrer,  ib. 

usually  general  issue,  ib. 
what  may  be  pleaded  in  bar,  ib. 
of  little  use  to  demur,  ib. 

when  defendant  in  custody  prosecutor  may  enter  plea,  870 
issue,  ib. 
notice  of  trial,  ib. 

costs  for  not  proceeding  to  trial  under  statute,  ib. 
costs  for  not  trying  according  to,  ib. 
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INFORMATION— (confmwccZ.) 

In  the  Crown  Office — (continued.) 
special  jury,  870 

how  obtaiued,  870,   1 
how  struck,  871 
subsequent  proceedings,  as  in  indictment,  ib. 
punishment  said  to  be  severer  than  on  indictment,  ib. 
costs  as  in  indictment,  ib. 

under  4  &  5  W.  &  M.  c.  18,  on  prosecutor's  default,  ib. 
certificate  to  prevent,  872 

what  available,  ib. 
granted  when  proper,  ex  debito  justitia?,  ib. 
not  if  information  tried  at  bar,  ib. 
not  where  some  defendants  convicted,  873 
recognizance  only,  security  to  the  amount  of,  <£20,  ib. 
Against  magistrates,  873 

in  general  same  as  against  individuals,  ib. 
particulars  in  which  it  differs,  ib. 
when  will  be  granted,  874 
will  not  be  granted  when  magistrate  acted  honorably,  875 

not  without  exculpatory  affidavits,  ib. 
must  be  moved  for  before  the  end  of  twoterms,  ib. 
must  not  be  moved  for  at  the  end  of  term,  ib. 
notice  of  motion  requisite,  ib. 
what  must  state,  876 
how  must  be  served,  ib. 
when  must  be  served,  ib, 
affidavit  of  service,  ib. 
when  rule  discharged,  with  costs  paid  to  magistrate,  ib. 

sometimes  where  in   case  of  private  persons   it  would  be  other- 
wise, ib. 
when  attorney  may  be  compelled  to  bear,  ib. 
not  when  magistrate  acted  irregularly,  877 
general  disposition  of  courts  to  protect  magistrates,  ib. 

INJUNCTION, 

power  of  court  of  equity  to  stay  indictment  by,  304 

INQUEST,  CORONER'S,  (see  title  Coroner.) 

INQUISITION, 

when  the  presentment  of  a  jury  is  called,  163 

INSANITY, 

defence  of,  evidence  in,  620 

ground  to  stay  execution,  761,  (see  title  Reprieve.) 

INSOLVENT  DEBTOR, 

not  discharged  from  fine,  811 

INSPECTION,  (see  title  Evidence.) 

INTENT,  AVERMENT  OF,  (see  title  Indictment.) 

INTEREST,  IN  THE  EVENT  OF  PROSECUTION, 

when  ground  of  objection  to  witness,  595,  (see  title  Evidence.) 

INTERROGATORIES, 

when  witness  may  be  examined  on,  612,  (see  title  Evidence.) 
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IRELAND, 

secretary  of  state  for,  may  send  prisoners  here  to  be  tried,  40 
justices  here  may  commit  ollender  against  the  laws  of,  107 

IRONS,  (see  title  Fetters.) 

ISSUE, 

immaterial  in  capital  cases,  481 

not  usual  in  capital  cases  to  state  on  the  record,  ib. 

mistake  in  capital  casfls  not  material,  4B2  * 

in  capital  cases  omission  of  similiter,  unimportant,  ib. 

in  misdemeanors,  issue  as  in  civil  proceedings,  ib. 

similiter  may  be  interlined,  ib. 

clerk  joins  issue  on  part  of  prosecutor,  ib. 

authority  of  clerk  need  not  appear  on  the  record,  ib. 

proceedings  entered  in  issue  book  on  traverse,  ib. 

if  indictment  be  entered  wrong  on  plea  roll,  it  is  amendable,  ib. 

no  delivery  of  issue  after  certiorari  in  K.  B.  ib. 

how  record  made  up  after  certiorai'i,  ib. 
in  informations,  870 

JEWS, 

may  be  sworn  on  the  Old  Testament,  591 

JOINDER  OF  COUNTS,  Oflence,  and  Defendants,  (see  title  Indictment.) 

JUDGE, 

may  direct  any  one  to  indict  for  perjury  before  him,  5 

•warrant  of,  36,  (see  title  Warrant.) 

ought  to  be  counsel  for  prisoner,  407 

ought  not  to  express  opinion  as  to  sentence   before  passed,  COG 

summing  up  evidence,  631,  (see  title  Trial.) 

JUDGMENT,  PROCEEDINGS  AS  TO, 
time  of,  at  assizes  inmiediate,  652 

party  asked  why  it  should  not  be  passed  on  him,  ib. 
in  murder  must  be  immediate,  ib. 
not  so  in  other  cases,  ib. 
in  misdemeanors  other  proceedings  sometimes  precede,  ib. 
proceedings  in  K.  B.  preparatory  to,  ib. 
rule  for  judgment,  ib. 
when  necessary,  ib. 
how  entered,  ib. 
time  it  must  allow,  653 
how  defendant  may  compel,  ib. 

feme  covert  convicted  with  husband  may  move  for,  ih. 
practice  how  to  obtain,  ib. 

defendant's  right  to  inspect  process  pending,  ib. 
before  expiration  of  time  new  trial  may  be  moved  for,  ib.  (see  title 
New  Trial.) 
motion  in  stay  of,  660 
when  granted,  ib. 

in  case  of  not  repairing,  after  wrong  plea,  ib. 

court  reluctant  to  stay,  in  indictment  for  not  repairing  bridges,  &c.  661 
not  on  ground  of  indictment  of  witness  for  perjury,  ib. 
not  because  on  indictment  against  husband   and  wife,  the  former  has 
not  appeared,  ib. 
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JUDGMENT,  PROCEEDINGS  AS  TO— (continued.) 
of  arresting  judgment,  661 
grounds  of,  ib. 

confined  to  objections  on  record,  ib. 
no  ground  that  sberifF  was  prosecutor,  ib. 
material  error*  in  indictment  are,  ib. 
not  aided  by  verdict,  il). 
in  conspiracy  are,   6G2 
material  errors  in  record  are,  ib. 

omission   of  "  then  and  there,"  in  caption,  ib. 
what  omissions  in  record  not  material,  ib. 
all  objections  sustainable  on  demurrer  are,  ib. 
time  of,  6G3 

any  time  before  sentence,  ib. 
not  after  sentence  on  motion,  ib. 

not  after  judgment  against  defendant  on  denrerrer,  ib. 
court  may  arrest  judgment,  either  after  or  before  sentence,  ib. 
mode  of,  ib. 

defendant  must  be  personally  present,  ib. 

need  not  on  argument  of  special  verdict,  ib. 
need  not  on   praying  inspection  of  process,  ib. 
defendant  may  be  brought  up  on  habeas  corpus,  in  order  to,  604 
at  assizes,  ib. 
consequences  of,  ib. 

JUDGMENT,  PROCEEDINGS  PREPARATORY  TO, 

on  conviction  of  parish  for  not  repairing,  690 
rule  by  prosecutor  as  to  specific  fine,  691 
inspection  of  accounts,  rule  may  be  enlarged  for,  ib. 
to  enlarge  rule  there  must  be  affidavits  that  the  road  is  repaired,  ib. 
in  misdemeanor  in  K.  B.  ib. 

affidavits  in  aggravation  and  excuse,  ib. 

proceedings  as  to,  ib. 

hearing  of  parties  in  aggravation  and  excuse,  692 

what  may  contain,  ib. 

what  aggravating  circumstances  they  may  state,  692,  3 

what  circumstances  in  mitigation,  693 
when  better  for  one  defendant  to  make  affidavit  alone,  ib. 
time  taken  to  consider,  ib. 

in  the  mean  time  defendant  committed,  ib. 

when  objection  in  law  taken,  defendant  may  be  left  at  liberty,  ib. 
reference  to  the  master,  ib. 

course  of  proceedings  on,  694 

JUDGMENT, 

Wheii  defendant  mvst  be  present  at,  695 

not,  when  only  a  fine  can  be  laid  on  him  and  why,  ib. 

not  on  indictment  for  not  repairing,  696 

must,  whenever  punishment  maj"  be  corporal,  ib. 

must  in  ail  oases  of  moral  guilt,  and  why,  ib. 

felon   if  not  executed   pursuant   to   sentence,  mast  be   brought  to   bar 
again,  ib. 
judges  ougbt  not  previously  to  disclose,  ib. 
by  whom  it  may  be  passed,  697 

by  justices  of  assize  under  statute,  ib. 


960  INDEX. 

3VDGMENT— {continued.) 

by  whom  it  may  be  passed — (continued.) 

justices  of  oyer  and  terminer,   697 
justices  of  gaol  delivery,  ib. 
justices  of  the  peace,  ib. 
at  common   law   not  by  subsequent   commissioners   or  party  tried   by 
others,  ib. 

reason  of  restrictions,  ib. 
restriction  abolished,  697,  8 
rule  of  prudence  as  to,  698 
by  K.  B.  whether  proceedings  original  or  removed  thither,  ib. 
what  defendant  may  do  to  avoid,  ib. 

may  plead  he  is  not  the  same  person,  ib. 

proceedings  on  plea,  ib. 
what  done  if  defendant  stands  mute,  ib. 
proceedings  in  K.  B.  on  w^rit  of  nisi  prius,  699 
by  what  judge  sentence  to  be  given,  ib. 
time  of  giving,  ib. 
how  to  be  given,  ib. 

proclamation  commanding  silence,  ib. 
need  not  appear  on  the  record,  ib. 
defendant  asked  why  sentence  should  not  be  passed  on  him,  ib. 
this  must  appear  on  the  record,  700 
omission  of,  a  ground  of  reversal  of  attainder,  ib. 
when  asked,  defendant  may  allege  any  ground  of  material  error,  ib. 
defendant  may  speak  in  mitigation,  ib. 
•    sentence  may  be  general  though  part  of  indictment  defective,  ib. 
joint  sentence  may  be  passed  on  several,  ib. 
sentence  usually  preceded  by  address  of  a  judge,  ib. 
court  need  not,  except  in  joinder,  pronounce  judgment  of    death  in 

open  court,  701 
form  of  •'  it  is  ordered,  &c."  bad,  ib. 
kinds  of  judgment,  ib. 

can  never  be  unknown  to  the  law,  ib. 
cannot  be  new  or  strange,  ib. 
cannot  be  indefinite  or  uncertain,  ib. 
by  express  sentence,  ib. 
stated  judgments,  ib. 
for  high  treason,  ib. 
former  severe  sentence,  702 
modern  alteration,  ib. 
for  treasons  relating  to  coin,  ib. 
for  petit  treason,  703 
for  murder,  by  25  Geo.  2.  c.  37,  704 
on  manslaughter,  711 
for  felony  in  general,  705 
for  pi'a^munire,  ib. 
for  striking  in  superior  courts,  706 
for  maliciously  striking  in  the  king's  palace,  707 
for  rescue,  ib. 

for  perjury  under  statute,  ib. 
for  perjury  at  elections,  708 
villainous  judgment  in  conspiracy,  ib. 
for  persuading  soldiers  to  desert,  709 
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by  express  sentence — (contbmed.) 
for  petit  larceny,  709 
for  having  naval  stores  in  possession,  ib. 
discretionary  judgments,  710 

offences  which  are  visited  with,  ib. 
misdemeanors,  ib. 
clergyable  felonies,  711 
enactments  of  recent  acts,  ib. 
nature  of  discretion,  and  how  regulated,  ib. 
fines  must  not  be  exorbitant,  ib. 
cruel  punishments  prohibited,  712 
fine  not  more  than  party  can  pay,  ib. 
no  fine  should  be  assessed  on  married  women,  ib. 
maxim,  "  that  he  who  cannot  pay  in  purse  must  in  person,"  ib. 
no  new  punishment  can  be  inflicted,  713 

defendant  cannot  be  transported  for  a  common  misdemeanor,  ib. 
no  one  can  be  sentenced  to  ask  pardon,  ib. 
circumstances  which  influence  sentences,  ib. 
age,  sex,  rank,  health,  &c.  ib. 

some  defendants   on   same   charge   often   more   severely  sen- 
tenced than  others,  ib. 
punishment  should  be  adapted  to  offence,  ib. 
infamous  punishment  for  infamous  crimes,  ib. 
exceptions,   714 

what  offences  punished  with  disgrace,  ib. 
circumstances  where  pillory  will  be  improper,  ib. 
of  sex,  ib. 
of  health,  ib. 
of  clerical  character,  ib. 
caution  of  Lord  Coke  as  to  pillory,  715 
instances  of  discretionary  judgments,  ib. 
of  perjury,  ib. 
of  libel,  ib. 

of  violent  misdemeanors,  ib. 
of  assaults,  ib. 

of  assaults  with  intent  to  commit  felonies,  715,  16 
of  common  assaults,  716 

when  sureties  to  keep  the  peace  are  proper,  ib. 
of  nuisances,  ib. 

when  judgment  of  abating  nuisance  proper,  ib. 
when  fine  only,  ib. 
when  only  a  nominal  fine,  ib. 
without  express  sentence,  717 
of  outlawry,  ib. 

given  at  fifth  county  court  on  defendant's  default,  ib. 

how  entered,  ib. 

in  felony,  defendant  attainted  on,  ib. 

must  appear  on  return  or  attainder  will  not  follow,  ib. 

when  party  brought  in  on,  what  done,  ib. 

asked  why  judgment  of  death  shouM  not  be  passed,  ib. 
may  plead  non  identity,  ib. 

proceedings  thereon,  ib. 
may  assign  errors,  ib. 

any  one  as  amicus  curiae  may  point  out  errors,  ib. 
Vol,  L  so' 
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without  express  sentence — {continued.) 

if  any  error  shewn  execution  will  be  stayed,  717 
defendant  remanded  till  writ  of  error  obtained,  718 
if  no  error  execution  awarded,  ib. 
what  follows  outlawry  for  misdemeanors,  ib. 
when  two  sentences,  latter  may  commence  after  former,  ib. 
judgments  for  defendant,  ib. 

entry  of,  on  acquittal  or  allowance  of  pardon,  ib. 

must  be  in  bank,  not  at  nisi  prius  in  K.  B.  ib. 

efTect  of  entry  of  acquittal,  ib. 

efTectof  "  eat  inde  quietus,"  and  "  eat  sine  die,"  719 

entry  where  killing  found  per  infortunium,  ib. 
record  of  judgment,  720 
in  felony,  ib. 

ought  to  be  made  up  when  judgment  passed,  ib. 

what  it  includes,  ib. 

all  acts  of  court  must  be  stated  in  present  tense,  ib, 

acts  of  parties  must  be  stated  in  past  tense,  ib. 

not  necessary  to  state  commission,  ib. 

not  necessary  to  state  an  issue,  ib. 

need  not  be  stated  that  the  justices  are  the  king's,  ib. 

other  joint  defendants  need  not  be  noticed,  721 

proclamation  need  not  be  stated,  ib. 

must  appear  that  defendant  was  present,  ib. 
in  misdemeanors  in  King's  Bench,  ib. 

judgment  signed  in  Crown  Office,  ib. 

entry  quod  capiatur,  ib. 

judgment  only  in  the  nature  of  interlocutory  judgment,  ib. 

entry  where  offence  is  only  fineable,  ib. 
in  case  of  traverse  at  sessions,  ib. 

what  record  contains,  ib. 
what  done  when  any  part  of  proceedings  lost,  ib, 

may  be  supplied  by  a  new  entry,  ib, 

judges  may  supply  from  paper  book,  722 

fresh  venire  may  be  awarded  on  writ  of  error  where  first  lost,  ib. 

new  postea  may  be  drawn,  ib, 
racaling  judgment  and  giving  another,  ib. 

may  be  before  it  becomes  matter  of  record,  ib, 

may  be  during  sessions  because  regarded  as  one  day,  ib. 

cannot  be  at  any  time  after  judgment  is  recorded,  ib. 

King's  Bench  will  not  mitigate,  though  they  may  set  aside  fine  imposed 

by  sessions,  ib. 
how  defendant  may  obtain  relief  when  fine  exorbitant,  ib. 
after  judgment  court  will  not  compel  prosecutor  to  deliver  originals  of 

libel,  ib, 
consequences  of  judgment, 

attainder,  723  (see  title  Attainder.) 

forfeiture,  722  (see  title  Forfeiture.) 

corruption  of  blood,  739  (see  title  Corruption  of  Blood.) 

judgivii:nt,  reversal  of. 

By  plea, 

for  defects  apparent'on  record,  743 

on  outlawry  in  civil  cases  in  Common  Pleas,  ib. 
not  in  King's  Bench  in  criminal  cases  in  general,  ib. 
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By  plea — (continued.) 

after  clergy  may  be,  and  why,  744 
for  extrinsic  causes,  ib. 

when  court  had  no  jurisdiction  to  try,  ib. 
in  outlawry,  that  defendant  was  beyond  seas,  ib. 
outlawry  never  reversed  on  facts,  but  in  capital  cases,  745 
in  outlawry,  for  mistakes  in  defendant's  name  or  addition,  ib. 
when  no  such  town  as  mentioned  in  process,  ib. 
when  residence  falsely  stated,  ib. 
not  when  there  are  two  persons  of  same  name,  ib. 
reversal  only  avoids  outlawry  as  to  party,  ib. 
on  denial  of  identity,  746 
on  writ  of  identitate  nominis,  ib. 

proceedings  on,  ib. 
when  by  purchase  of  land,  ib. 

what  he  may  dispute,  740,  7 
By  writ  of  error, 

when  and  whence,  and  whither  it  lies,  747 

only  remedy  for  formal  defect  after  judgment,  ib. 

by  whom  it  may  be  brought,  ib. 

at  what  time  it  may  be  brought,  ib. 

history  of,  ib. 

a  matter  of  right  in  all  cases  under  felony,  748 

only  issues  on  probable  cause  shewn,  ib. 

is  under  fiat  of  attorney-general,  749 

attorney-general  may  take  opinion  of  court  before  he  grants  it,  ib. 

how  it  is  to  be  obtained,   ib,. 

from  assizes  or  sessions  by  a  certiorari,  ib. 
petition   to  attorney-general,  ib. 
certificate  of  counsel,  ib. 
copy  of  record  sent  to  attorney-general,  ib. 
assent  of  attorney-general,  ib. 
precipe  and  fiat,  ib. 
in  treason  or  felony,  error  must  be  assigned  before  writ  issues,  ib. 
where  writ  lodged,  750 
proceedings  returned  into  Crown-office,  ib. 
rule   to  assign  errors,  ib. 
peremptory  rule,  ib. 
assignment  of  errors,  ib. 

side  bar  rule  for  judgment,  unless  joinder  in  error,  ib. 
service  of,  ib. 
affidavit  of  service  of,  ib. 

defendant  entitled  to  judgment,  if  no  joinder  on  expiration 
,  of,  ib. 

joinder  in  error,  ib. 
motion  for  consilium,  751 
notice  of  argument,  ib. 
paper  book,  ib. 

second  notice  of  argument,  if  cause  stands  over,  il). 
pending  proceedings,    outlaw  cannot  be  bailed,    ib. 
in  felony,  defendant  must  he  in  court  on  all  motions,   ib. 
what  objections  allowed  to  prevail  on,  ib. 

formerly  very  slight  objections,  and  why,  ib. 
all  mistakes  fatal  on  demurrer,  752 

3  o  e 
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By  writ  of  en-or — {continued.) 

material  objections  to  record,  752 

if  acts  of  court  are  described  in  past  tense,  ib. 
if  it  does  not  appear  defendant  was  present  at  capital  sen- 
tence, ib. 
if  the  indictment  charged  offence  in  time  of  late,  against  peace 
of  present  king,  ib. 
what  objections  suffice  to  reverse  outlawry,  752,  3 
slight  objections  urged  by  heir  favored,  753 

attainder  in  treason  reversed  for  want  of  words   "  ipso  vivente,"  ib. 
what  amendment  can  be  allowed  on,  ib. 
general  summary,  ib. 

not  difference   at  common   law  between   civil    and  criminal   pro- 
ceedings, ib. 
information  always  amendable,   ib. 
no  alteration  in  indictment,  ib. 
judicial  acts  amendable  before  recorded,   ib. 
judgment  alterable  in  same  term  only,  753,  4 
judgment  amendable  in  same  sessions  only,  ib. 
ministerial  acts  amendable  at  any  time,  754 
matter  not  of  record   amendable  on  record,    ib. 
Nisi  Prius  roll  amendable  by  indictment,  ib. 
Nisi  Prius  roll  in  general  amendable,  and  why,  ib. 
proceedings  on,  ib. 

attorney-general  may  confess  error  in  fact,  ib. 

cannot  confess  error  in  law,  and  why,  ib. 
judgment  of  affirmance  or  reversal,   ib. 
ly  reversal  of  attainder  by  act  of  Parliament,  754,  (see  title  Attainder,  Re- 
vasal  of.) 

JURISDICTION,  PLEA  TO, 

when  may  be,  437 

objections  to  jurisdiction  must  in  general  be  pleaded,  438 
when  general   issue  will  suffice,  ib. 

when  objections  to  jurisdictions  may  be  on  demurrer,  ib. 
must  be  before  general  issue,  ib. 

when  general  issue  may  be  withdrawn  to  make  room  for,  ib. 
form  of,  ib. 

must  shew  what  court  has  authority,  and  why,  ib. 

need  not  conclude  over  to  felony,  439 

seems  that  affidavit  of  truth  is  proper,  ib. 
proceedings  on,  439 

crown  may  demur  or  reply  instanter,  ib. 

in  felony,  judgment  of  respondeas  ouster,   ib. 

in  misdemeanors,  judgment  against  defendant,  on,  final  409 

JURY,  GRAND, 

in  King's  Bench,  158,   (see  title  King's  Bench.) 
in  general,  305 

bill  to  be   presented  in  general  to  the  grand  jury  of  county  where  offence 
arose,  335 

in  cities  and   towns  corporate,   may  be  to  the   grand  jury  of  ad- 
joining county,  305 

in  general  bill  must  be  preferred  according  to  recognizance,  306 
recognizance  in  Westminster,  bill  may  be  preferred  in  Mid- 
dlesex, ib. 
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Number  of  Grand  Jurors,  306 
history  of,  ib. 

Qualifications  of  Grand  Jurors,  307 
must  be  good  and  lawful  men,  ib. 
not  aliens,  or  outlawed,  even  in  civil  action,  ib. 
not  attainted  of  treason  or  felony,  ib. 
not  convicted  of  infamous  crime,  ib. 
Irish  peers,  308 

qualifications  of  grand  jurors,  and  recent  act,  6  Geo.  4.  c.  50,  ib. 
exemptions  from  serving,  308  a 
how  many  times  compellable  to  serve,  308  b 
justices  of  peace,  308  c 

no  person  to  be  summoned  unless  his  name  in  warrant,  ib. 
exemptions  are  for   privilege,  and    though    parly   exempted,  he   may 

serve,  ib. 
if  party  duly  summoned,  he  must  attend  and  claim  privilege,  ib. 
at  common  law,  all  grand  inquest  must  be  inhabitants  of  county,  ib. 
grand  jury,  in  finding  bill  against  alien,  need  not  be  composed  in  part 

of  aliens,  ib. 
one  thus  disqualified  may  be  challenged,  309 
after  finding,  disqualification  may  be  pleaded  in  avoidance,  ib. 
ancient  necessity  for  jurors  to  be  thus  probi  et  legalcs,  ib. 
outlawry  on  bill  found  by  disqualified  jurors  may  be  reversed,  ib. 
objection  to  jurymen  cannot  in  general  be  made  after  trial,  ib. 
except  it   be  verified  by  record,  ib. 
judges  and  justices  may  reform  the  panel,  ib. 

Mode  of  summoning  Grand  Jurors,  310 

before  sessions  and  assizes,  precepts  to  return  twenty-four  issues,  ib. 
on  precept,    slierifF  returns  forty-eight,  ib. 
practice  in  Middlesex  where  two  grand   juries,  ib. 
in  Suffolk,  two  grand  juries,  311 

in  Yorkshire  only  one  panel  of  forty-eight  at  assizes,  and  forty  at  ses- 
sions, ib. 
summons,  what  time  to  be  served,  ib. 
notice,  how  to  be  served,   ib. 

in  Wales  eight,  and  in  counties  palatine,  twelve  days  notice,  ib. 
in  London  or  Middlesex,  ib, 

whole  number  must  be  returned  without  nomination,  ib. 
person  procuring  his  name  to  be  inserted,  indictable,  ib. 
only  twenty-three  to  be  sworn,  and  why,  ib. 
sometimes  at  sessions  fifteen  or  sixteen  only  called,  313 

Mode  of  swearing  Grand  Jury,  312 
practice  at  sessions,  ib. 

sessions  proclamed,  ib. 
commission  of  peace  read,  ib. 
grand  jury  called  and  sworn,  ib. 
charge  of  magistrate,  ib. 
recognizances  called,  ib. 
witness  sworn  and  sent  to  jury  room,  ib. 
grand  jury  may  sit  in  oi)en  court  in  some  cases,  313 
enactment   of  59  Geo.  3.   c.28,    for  dispatch  of    busmcss   at   ses- 
sions, ib. 
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Mode  of  Hweariny  Grand  Jury — {continued.) 
practice  at  assizes,  313 
commissious  read,  ib. 
precepts  returned  by  sheriff",  ib. 
iioniina  niinistrorum  called,  ib. 
grand  jurors  called,  313  a 
fined  if  absent,  ib, 
sworn  as  at  sessions,  ib. 

proclamation  against  profancness,  &c.  read,  ib. 
judge's  charge  to  grand  jury,  314 
inquisitions  and  recognizances  delivered,  ib. 
prosecutors  bound  to  give  evidence,  &c.  called  and  sworn,  ib. 
grand  jury  retire,  ib. 

Time  of  service  of  Grand  Jurors,  314 

usually  whole  of  sessions  or  assizes,  ib. 
sometimes  new  jury  sworn,  ib. 

when  new  offences  arise  after  they  are  discharged,  ib. 

special  record  of  adjournment  requisite,  ib. 

when  jury  are  to  try  concealment  of  former  inquest,  313 

this  formerly  mode  of  punishing  grand  jurors,  315 

now  disused  and  other  mode  adopted,  ib. 

Extent  of  Grand  Jurors'  jurisdiction  to  present,  315 

only  in  proper  county,  unless  by  express  provision,  ib. 

when  act  allows  trial  in  foreign  county  bill  may  be  there  found,  315,  6 

Mode  of  pr(f erring  bill  to  Grand  Jurors,  316 
must  first  be  engrossed  on  parchment,  ib. 

notice  to  defendant  in  c^se  of  preferring  bill  in  county  adjoining,  ib. 
service  of  notice,  ib. 

prosecutor  should  first  elect  whether  he  will  proceed  for  misdemeanor 
or  felony,  ib. 

Evidence  before  Grand  Jury,  317 

prosecutor,  except  in  K.  B.  usually  present,  ib. 

in  high  treason  any  of  the  king's  counsel  may  attend,  ib. 

parties  present,  and  jurors  bound  not. to  disclose  evidence,  ib. 

formerly  disclosing  evidence  made  a  man  accessary,  ib. 

disclosing  evidence  now  a  misprision,  ib. 

grand  juror  at  liberty  to  inform  judge  what  witness  swore,  if  he  swears 

differently  in  court,  318 
true  oliject  of  the  secrecy  enjoined,  317 
evidence  only  given  in  support  of  charge,  ib. 
seems  grand  jury  may  require  other  evidence,  ib. 
tr\ie  intention  of  rule  as  to  ex  parte  evidence,  ib. 
with  what  degree  of  evidence  grand  jury  ought  to  be  satisfied,  318 
consequence  of  witness  not  being  sworn,  318,  note  (b) 
what  kind  of  evidence  grand  jury  may  receive,  318 

best  legal  proof  on  oath,  ib. 

can  never  look  into  depositions,  319 
oflice  copy  of  bill  in  chancery  will  not  suffice,  ib. 
hearsay  evidence  will  not  suffice,  ib. 

accomplice  may  give  evidence  before  them,  though  not  admitted,  ib. 
no  incomp(!tent  witnesses,  ib. 

party  injured  in  general  competent,  ib. 

in  forgery  may  become  so  by  release,  ib. 
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Evidence  before  Grand  Jury — (continued.) 

if  jury  doubt   as    to  evidence,   they  may  pray  court    to   advise 

them,  320 
on  what  evidence  indictment  found  in  treason,  ib. 
same  evidence  requisite  as  on  trial,  ib. 
one  witness  to  each  overt  act  sufficient,  ib. 
bill  found  on  insufficient  evidence,  no  objection  after  verdict,  ib. 
mode  of  compelling  attendance  of  witnesses,  ib. 
all  witnesses  compellable  to  attend,  ib. 
at  assizes   and    Old  Bailey  summoned   by    subpoena   from    crown 

office,  ib. 
if  subpoena  be  disobeyed,  K.  B.  will  grant  attachment,  321 
at  sessions  course  by  subpoena,  ib. 

witness   appearing   and   refusing    to  give  evidence  may  be   com- 
mitted, ib. 
peerage  will  not  exempt,  ib. 
any  judge  may  issue  habeas  corpus  to  bring  up  a  prisoner  to  give 

evidence,  ib. 
justices  in  Wales  and  Chester  have  similar  powers,  ib. 
service  of  subpoena  good  in  any  county,  ib. 
how  to  procure  affidavit  in  another  court,  ib. 
not  incumbent  on  attorney  to  deliver  up  confidential  papers,  ib. 
ought  to  attend  and  object  to  their  production,  322 
witness  sworn  in  court  before  he  goes  to  grand  jury,  ib. 
perjury  before  grand  jury  indictable,  ib. 

in  high  treason  defendant  entitled  to  copy  names  of  witnesses,  ib. 
not  entitled  in  any  inferior  offences,  ib. 

Finding  of  Grand  Jury,  322 

twelve  must  agree  in,  ib. 

must  not  be  of  part  of  a  count,  ib. 

said,  may  be  for  manslaughter  by  striking  out  the  words  appropriate  to 
murder,   ib. 

better  to  prefer  fresh  bill,  323 

may  be  of  one  count  rejecting  others,  ib. 

may  be  against  one  of  several,  and  for  others,  ib. 

why  in  case  of  homicide  should  be  for  murder,  ib. 

must  be  absolute  and  not  conditional,  ib. 

in  libel  billa  vera  sed  utrum  muliciost  ignoramus,  bad,  ib. 

jury  protected  in  their  finding,  ib. 

formerly  when  bill  thrown  out  by  indorsing  ignoramus,  324 

if  found  formerly  billa  vera,  ib. 

now  a  true  bill,  if  found,  and  not  found,  if  rejected,  ib. 

indorsement  of  a  true  bill  makes  the  indictment  complete,  ib. 

mode  of  delivering  the  bill  into  court,  ib.  j   r  i 

leave  given   by  jury  to  amend  matters  of   form,  ib.— (see  title  Indid- 
nient.) 

how  clerk  marks  the  bills  returned,  325 

when  no  bill  is  found   prisoner  discharged  by  proclamation,  lb. 
fresh  indictment  may  be  preferred  after  one  thrown  out,  ib. 

crown  may  quash  indictment,  and  prefer  another,  ib. 

the  insufficiency  of  indictment  aflords  no  indemnity,  ib. 

JURY,  PETIT, 

trial  by,  antiquity  of,  500 
place  whcucc  must  come,  ib. 
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locality  of    trial   already  considered,  501,  (see   title  Indictment  as  to 
Venue.) 

challenge  for  liundredors  cannot  be  claimed,  501 

practice  to  summon  from  body  of  county,  ib.  i 

Into  what  court  to  be  returned,  501 

at  common  law,  into  that  where  prosecution  is  dependino-,  ib. 

by  statute,  may  be  from  K.  B.  into  other  county,  ib. 
Qualifications  of,  502 

must   be  jjrobi  et  legates  homines,  like  grand  juror,  ib.  (see  title  Jury, 

Grand.) 
as  to  property  by  statutes,  308 
returning  from  jurors' book,  502 
previous  service  at  sessions,  503 
justices  of  peace,  ib. 
no  money  to  be  taken  to  excuse,  ib. 
juries  for  liberties,  cities,  &c.  and  city  of  London,  ib. 
Number  of,  505 

exactly  twelve,  ib. 

must  appear  to  be  twelve  on  record,  ib. 

if  less  than  twelve,  any  verdict  ineffectual,  ib. 

if  more  than  twelve,  proceedings  not  vicious,  ib. 

venire  facias,  ib. 

number  to  be  returned,  on  6  Geo.  4,  ib.  '' 

same  panel  for  criminal  and  civil  cases,  50G 

two  sets  of  jurors  to  be  summoned,  ib. 

Process  to  convene,  506 

differs  according  to  court  which  awards  it,  ib.  ; 

when  a  general  precept  suffices,  ib. 

before  justice  of  gaol  delivery,  ib. 

practice  before  stated  by  Treby,  C.  J.  506,  7,  8 

in  K.  ]}.  on  indictments  originally  taken  there,  508 

not  in  K.  13.  on  indictntcnts  removed  by  certiorari,  ib. 

form  of  process  in  K.B.  ib. 

doubt  whether  justices  of  Oyer  and  Terminer  may,  ib. 

justices  of  peace  cannot  proceed  by  venire  and  precept,  ib. 

justices  may,  under  special  commissions,  509 

on  collateral  issues,  panel  ore  tenus  returnable  instanter,  ib. 

in  case  of  a  view,  ib. 
when  may  be  joint  on  several,  ib. 

in  general  either  where  several  jointly  indicted,  ib. 

on  joint  venire  parties  challenged  by  one  withdrawn  as  to  all,  ib. 

wlieu  justices  of  gaol  delivery  may  sever  joint  panel,  ib. 

no  justices,  except  of  gaol  delivery,  can  sever  panel,  ib. 

after  joint  process  in  appeal,  several  writs  cannot  be  issued,  ib. 

better  to  issue  several  process,  ib. 
when  may  be  awarded  with  a  proviso,  510 

on  neglect  of  plaintid'  to  try  in  civil  cases,  ib. 

in  general,  when  crown  is  prosecutor,  not  without  leave,  ib. 

in  treason  or  felony  K,  E.  on  delay  of  crown,  may  allow,  ib. 

in  misdemeanors,  may  be  by  consent  of  atLuniey-gencral,  ib. 

not  on  surprise  of  attorney-general,  ib. 

rule  w  here  prosecutor  has  removed  proceedings  into  K.  B.  ib. 
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Process  to  convene — {continued.) 

How  it  is  to  be  executed,  and  attendance  compelled,  010 
sherilT's  warrant  to  summon  jurors  for  assizes,  ib. 
mode  of  summoning  for  sessions,  511 

justices'  warrant  to  high  constable,  ib. 
high  constables'  precepts  to  petty  constables,  ib. 
petit  constables  may  inspect  parish  books  to  make  lists,  ib. 
lists  affixed  to  church  doors,  and  left  with  overseer,  ib. 
how  improper  person  may  be  struck  out,  ib. 
provisions  as  to  trials  at  Nisi  Prius,  ib. 
jurors  summoned  serve  for  whole  assizes,  ib. 
time  between  summons  and  return,  ib. 
officer  must  shew  his  authority  to  party  impanelled,  ib. 
»  Low  notice  of  summons  to  be  served,  512 
summons  need  not  be  signed  by  sheriff,  ib. 
when  it  must  be  returned,  ib. 

in  K.  B.  on  indictment  originally  taken  there  immediately,  ib. 

in  K.  B.  where  proceedings  have  been  removed  thither  in  Gftcca 

days,  ib. 
by  justices  of  gaol  delivery  immediately,  513 
doubt  when  must  be,  when  by  justices  of  Oyer  and  Terminer,  ib. 
by  justices  of  peace  in  fifteen  days,  ib. 

indictment  sent  down  by  Nisi  Prius,  tried  as  civil  proceedings,  ib. 
on  special  commissions  immediately,  ib. 
provision  of  6  Geo.  4.  c.  50,  as  to,  ib. 
require  ten  days  between  summons  and  appearance,  do  not  extend 

to  K.  B.,  gaol   delivery,    special   commissions,   or    collateral 

issues,  ib. 
justices  of  peace  restrained  by  them,  514 

when  venire  returnable  on  future  day,  session  nmst  adjourn,  ib. 
justices  may  make  process  returnable  at  next  assizes,  ib. 
no  day  must  elapse  between  venire  and  distringas,  ib. 
to  whom  directed,  and  by  whom  returned,  ib. 

general!}'  reiurned  by  officer  to  whom  directed,  ib. 

coroners,  when  sheriH"  partial,  il). 

elisors,  when  coroners  partial,  ib. 

when  two  sherills,  and  one  partial,  to  the  other  alone,  515 

when    under  sheriff    partial,    to   sherili",  with    proviso   against   his 

acting,  ib. 
when  process  to  coroners  on  ground  of  actual  partiality,  it  cannot 

be  sent  to  new  sheriff,  ib. 
when  sent  to  coroners  on  any  otlier  ground  it  may,  ib. 
(j|)jection  to  sherilF  must  be  by  challenge,  il). 
no  objections  to  officer  can  be  taken  after  verdict,  ib. 
form  of  return  to,  ib. 

no  formal  return  to  jiistices  of  gaol  delivery,  ib. 
only  panels  returned  to  justices  of  gaol  delivery,  ib. 
sheriff  must  make  a  personal  return,  ib. 
sheriff's  name  need  not  be  indorsed  on  venire,  510 
necessity  of  returning  a  panel  into  court,  ib. 
(h;scription  of  residence  of  juryman,  ib. 
affidavit  to  set  aside  panel,  517 
form  of  return,  ib. 
copy  to  be  kept  in  sheriff's  office,  ib. 
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JURY,  TETIT— (continued.) 

Process  to  convene — {continved.) 

in  case  of  a  view,  jury  to  try  issue  are  to  be  sworn  first,  517 
copy  of  names  returned  when  allowed,  ib. 

enactment  of  6  Geo.  4.  c.  60.  s.  21,  ib. 
what  accuracy  requisite  in,  ib. 
how  prosecutor  obtains  in  order  to  deliver,  ib. 

how  panel  is  marked  by  sheriff,  ib. 
what  to  be  done  when  sufficient  jurors  do  not  appear,  ib. 

on  commission  of  gaol  delivery,  new  panel  instanter,  ib. 

on  commission  of  Oyer  and  Terminer,  new  panel,  ib. 
where  trial  under  particular  writ,  distringas  juratorcs  et  tales,  ib. 
Talcs,  what,  518 

enactment  of  6  Geo.  4.  c.  50.  s.  37,  ib. 

cannot  be  granted  on  return  of  venire,  518  a 

must  be  on  habeas  corpora  or  distringas,  ib. 

not  granted  when  none  appear,  ib. 

may  be  if  one  appear,  and  he  be  challenged,  ib. 

may  be  desired  by  either  party,  ib. 

defendant  cannot  have  it  after  prosecutor's  default,  ib. 

not  without  consent  of  attorney-general,  ib. 

usual  to  obtain  warrant  for,  519 

in  capital  cases  may  be  for  larger  number  than  original  process,  ib. 

in  decern  or  octo  tales,  number  must  be  less  than  originally  awarded,  ib. 

does  not  apply  to  a  tales  de  circumstantibus,  ib. 
every  subsequent  tales  must  be  for  less  number,  except  former  quashed,  ib. 
at  Nisi  Prius,  tales  taken  out  of  other  panels,  ib. 
who  qualified  to  be  sworn  on,  ib.* 
prisoner  may  challenge,  ib. 
quashing  array  will  not  affect  tales,  520 
no  one  on  array  quashed  can  be  sworn  on  tales,  ib. 
grantable  when  challenges  exhaust  panel,  ib. 
may  be  by  K.  B.  on  indictment  removed  by  cei-tiorari,  ib. 

then  returnable  instanter,  or  next  day,  ib. 
before  justices  of  Oyer  and  Terminer  may  be  instanter,  ib. 
seldom  resorted  to  by  justices  of  gaol  delivery,  and  why,  526 
if  on  return  of  tales  parties  do  not  appear,  distringas  and  habeas  corpora,  ib. 
juror  appearing,  on  withdrawing  may  be  fined,  621 
on  default  of  jurors,  how-  absentees  to  be  punished,  ib, 
at  common  law  forfeit  issues  returned,  ib. 
those  who  attend  may  be  ordered  to  inquire  amount  of  land,  and  court 

fine  accordingly,  ib. 
fine  on  prayer  of  party  indicting,  ib. 

if  they  once  appear,  and  retire,  fineable  without  prayer,  ib. 
in  cities,  towns,  &c.  forfeiture  from  20s.  to  40s.,  ib. 
in  superior  courts,  fine  from  40s.  to  £6,  ib. 

Of  obtaining  and  summoning  a  special  jury,  521 
special  jury  never  in  treason  or  felony,  522 
only  attainable  in  K.  B.  ib. 
provisions  of  G  Geo.  4.  c,  60.  s.  31,  ib. 
provisions  as  to  costs  of,  24  Geo.  2.  c.  18,  523 
rule  made  to  sheriff  to  procure  it,  ib. 
as  to  summoning,  511 
mode  of  chasing,  523 
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Of  ohUdning  and  svmmon'mg  a  special  jury — (continued.) 

rn)t  usual  for  motion  to  come  into  court,  but  how  carried  on,  523 
what  done,  when  sufficient  special  jurors  do  not  appear,  524 

no  challenge,  after  special  jury  by  consent,  for  hundredors,  ib, 
challenge  may  be  for  partiality  of  sherifi',  ib. 
trial  on  common,  after  rule  for  special  jury,  good,  ib, 
no  special  jury  on  writ  of  inquiry,  ib. 
expences,  <ltc.  of,  ib. 
when  a  good  jury  allowed,  ib. 
nothing  as  to  special  jury  need  appear  on  record,  525 

Of  a  jury  de  medietate  lingnce,  525 

origin  of,  under  28  Edw.  3.  c.  13.  s.  2,  ib. 
aliens  returned  need  not  possess  landed  estate,  ib. 
if  not  claimed,  want  of  no  objection  to  subsequent  proceedings,  ib. 
mode  and  time  of  demanding,  ib. 
seems  aliens  need  not  be  of  proper  county,  52G 

array  be  challenged  for  want  of  aliens,  though  return  specifies  them,  ib. 
return  to  venire  ought  to  shew  which  are  aliens,  ib. 
tales  may  be  granted  to  make  up  numbers  of  aliens,  ib. 
statutes  as  to  right  of  gypsies  to,  ib. 

Indemnities  to  jurors  in  general,  527 

punishable  to  assault  or  threaten  a  juror,  ib. 
punishment  of  striking  juror  in  a  superior  court,  ib. 
information  for  libel  on  juror  will  be  granted,  ib. 
no  action  can  be  supported  against  juror  for  his  verdict,  ib. 

Liability  of  jury  to  -punishment,  527 

jurors  punishable  by  fine  and  attachment  for  contempts,  527,  8 

how  punishable  for  non-attendances,  523,  {vida  supra.)  i     •  i    i 

(ineable  for  withdrawing,  though  challenged,  before  challenge  decided, 

528 
grand  juryman  returned  on  petit  jury,  not  stating  it  fincable,  ib. 
jury  refusing  to  give  any  verdict,  fineable,  ib. 
imposing  verdict  on  court  when  not  unanimous,  fincable,  529 
casting  lots  for  verdict,  fineable,  ib. 
agreeing  on  two  verdicts,  fineable,  ib. 
receiving  bribe  highly  criminal,  ib. 
sending  for  instructions  from  prosecutor  fincable,  ib. 

Jury  punishable  for  misbehaviour  ickcn  absent  from  court,  529 

separating  before  verdict,  ib. 

taking  any  thin?"  with  them  to  eat  or  drink,  ib. 

eating  and  drinking,  though  agreed,  ib. 

reading  fresh  evidence,  ib.  i-  *     i 

eating  and  drinking  at  cost  of  jurors,  do  not  vitiate  the  verdict,  ib. 
at  expence  of  either  party  make  verdict  bad,  ib. 

separating,  and  then  giving  verdict,  makes  verdict  bad,  ib. 
Jury  liable  to  no  punishment  injudicial  character,  ib. 

no  attaint,  ib. 

sentences  against  juror.s  declared  illegal,  530 

power  unquestionable,  ib.  ,    .  i  ,..i^..*,l 

said,    are    fineable  lor  refusing  legally  to  express  their  own   d(clarcil 

opinion,  ib.  ,  i        i 

contemptuously  refusing  to  attend  to  judge,  hucablc,  ib. 
province  of  judge  uud  jury,  in  libel,  ib. 
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Calling  defendant  to  bar  before  jury  sworn,  531,  (see  title  Trial.) 
Calling  jury  in  court,  532 

clerk's  address  to  jury,  ib. 

clerk's  address  to  prisoner,  reminding  him  of  challenges,  ib, 
how  jury  called  in  treason,  ib. 
how  jury  drawn  in  other  cases,  ib. 

proceedings  as  to,  at  sessions  or  assizes,  after  traverse,  533 
Of  challenging  jury,  533 

meaning  of  term,  "  challenge,"  ib. 

kinds  of  challenge,  ib. 

challenge  on  behalf  of  the  crown,  ib. 

at  common  law  any  number  peremptorily  challenged  for  crown,  ib. 

regulations  of  33  Edw.  1.  c.  4,  and  6  Geo.  4,  as  to,  534 

crown  not  compelled  to  shew  cause    of  challenge  till  panel  gone 

through,  ib. 
defendant  must  shew  his  causes  of  objection  before  king,  ib. 
prosecutor  may  challenge  for  cause  like  defendant,  ib. 
challenges  on  behalf  of  defendant,  ib. 
peremptory,  ib. 

formerly,  in  felony,  thirty-five,  ib. 

in  felony,  at  present,  twenty,  534,  5 

in  high  and  petit  treason,  535 

number  not  settled  in  misprision  of  treason,  ib. 

none  in  misdemeanor,  ib. 

none  on  collateral-  issues,  ib. 

where  several  defendants  jointly  indicted,  each  has  a  right  to 

his  number,  ib. 
■what  done,  when  several  prisoners  will  not  join  in  challenges,  ib. 
when  prisoner  persisting  in  challenging  more  is  convicted,  536 

when  prisoner  challenging  more,   challenge   is  merely  over-, 
ruled,  ib. 
for  cause,  ib. 
to  the  array,  ib. 
what  if,  ib. 

distinction  between  principal  challenge,  and  for  favour,  ib. 
causes  of  principal  challenge,  ib. 
sheriff  prosecutor,  ib. 
slieriff  relation  to  one  of  the  parties,  537 
sheriff  returning  party  at  request,  ib. 
sheriff  evidently  partial,  ib. 

reasons  to  send  process  to  coroners  apply  here,  ib. 
may  be  by  king  as  well  as  defendant,  ib. 
default  of  sheriff,  when  ground  of,  ib. 

no  cause  of,  that  knight  is  not  returned  on  prosecution  of  a 
peer,  538 
^  ancient  right  to  challenge  for  hundredors,  ib. 

the  right  now  taken  away,  ib. 
not  by  aliens,  for  want  of  foreigners,  ib. 
causes  of  challenges  for  favour,  ib. 
remote  relationship  of  sheriff,  ib. 
connexion  of  sheriff  with  one  of  the  parties,  ib. 
discharge  of  sheriff   before  return,   ib. 
ucglcct  of  sheriff  to  take  oaths  of  ollicc,  53{? 
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Of  challenging  jury — (continued.) 

said  no  challenge  of  favor  allowed  against  crown,  but  denied,  539 
how  prosecutor  or  defendant  may  anticipate  challenge,  ib. 
to  the  polls  for  cause,  ib. 
what  it  is,  540 
principal  to  the  favor,  ib. 
defendant  may  exhaust  panel  by,   ib. 
causes  of  principal  challenge  to  the  polls,  ib. 
propter  honoris  respectum,  ib. 
privilege  of  peer,  ib. 
how  privilege  claimed,  ib. 

members  of  House  of  Commons  seem  to  have  no  abso- 
lute right,  ib. 
propter  defectum,  541 

want  of  qualification  or  incapacity,  ib.  (vide  supra.) 
propter  affectum,  ib. 

any  affinity  or  relationship,  ib. 
that  juror  has  acted  as  godfather  to  a  child,  ib. 
no  answer,  that  juror  is  related  to   both  parties,  ib. 
that  juror  is  under  the  power  or  influence  of  a  party,  ib. 
hostile  actions  depending  between  juror  and  party,  552 
rules  as  to   causes  of  principal  challenge   for  array,  ap- 
plicable, ib. 
actual  partiality,  ib. 
expression  of  opinion  as  to  cause,  ib. 
what  request  of  a  party,  ib. 
calling  dogs  by  names  of  king's  witnesses,  ib. 
that  party  was  a  grand   juryman,  ib. 

how  far  rule  extends,  ib. 
not  that  party  tried  others  for  the  same  joint  offences,  543 
propter  delictum,  ib. 

attainder,  or  conviction  of  infamous  crime,  ib. 
king's  pardon  cannot  restore  to  competence,  ib. 
doubted  if  outlawry  in  personal  action,  ib. 
only  to  favor,  unless  record  of  conviction  produced,  ib. 
swearing  juryman  by  wrong  name,  ground  of  challenge  only,  ib. 
causes  of  challenge  to  the  polls  for  favor,  544 
general  statement  of,   ib. 
rules  as  to  array,  apply  here,  ib. 
time  of  challenge,  ib. 

not  till  full  jury  appear,  ib. 

not  after  oath,  unless  cause  arose  since,  545 

between  appearance  and  swearing  jurors,  ib. 

party  may  challenge  polls  after  challenging  array,  ib. 

all  objections  to  same  juror  must  be  at  same  time,  ib. 

when  challenge  for  hundredors,  ib. 

juror  found  indifferent   on   challenge   for  one   side,   may  be 

challenged  by  other,  ib. 
juror    may  be    challenged  peremptorily  after    challenge    for 

cause,  ib.  , 

where  jury  discharged,   prisoner  has  a  right  to  challenge  tli© 

whole,  ib. 
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Of  challenging  jury — (continved.) 
mode  of  challenge,  546 

to  tlie  array  in  writing,  ib. 

words  used  when  to  the  polls,  ib. 

panel  to  be  read  over  in  defendant's  hearing,  ib. 

juror  challenging  himself,  sworn  to  fact,  ib. 

how  jurors  called,  to  enable  party  to  challenge,    ib. 

prisoner  must  challenge  in  person,  ib. 

in  treason,  prisoner's  counsel  may  take  account  of  challenges,  ib. 

prisoner  allowed  counsel  to  argue  challenge,   ib. 

form,  when  challenge  is  peremptor}"^,  547 

when  challenge  for  cause,  cause  is  shewn,   ib. 

how  verbal  challenge  made,  ib. 

how  juror  challenges  himself,  ib. 
how  challenge  to  be  tried,  ib. 

to  whom   referred,  547,  8 

party  may  plead  or  demur  to  challenge  for  favor,  548 

on  plea,  how  decision  is  taken,  ib. 

demurrer  need  not  have  circumstances  of  demnrrer  to  plea,  ib. 

demurrer  may  be  decided  immediately,  or  adjourned,  ib. 

eutry  when  challenge  over-ruled,  ib. 

proceedings  when  challenge  to  array  succeeds,  ib. 

disallowing  challenge  not  a  ground  for  new  trial,  ib. 

principal  challenge  to  polls  decided  by  court,  549 

challenge  for  favour  to  polls  left  to  triers,  ib. 
who  are  to  be  triers  of,  ib. 
no  challenge  to  triers,  ib. 
oath  to  triers,   ib. 
trial  before  the  triers,  ib. 
'  to  what  triers  may  examine  juryman  challenged,  550 

triers  officers  of  the  court,   and  responsible  to  it,  ib. 
what  done  when  sufficient  jurors  are  not  left,  ib. 

at  gaol  delivery,  a  fresh  panel,  ib. 

when  trial  on  particular  venire  a  tales,  ib. 

sheriff  must  return  fresh  jurors,   ib. 

no  juryman  challenged  before  can  be  sworn,  ib. 
prisoner's  challenges  to  the  fresh  jurors,  ib. 
of  reforming  panel,  551 

by  justices  of  gaol   delivery  and  the  peace,  how,  ib. 

both  in  grand  and  petit  jurors,  ib. 

jury  sent  for  at  assizes  from  Nisi  Prius,  ib. 

Of  swearing  the  jury,  551 
form  of  oath,  ib. 

on  trial  at  traverse,  and  at  sessions,  552 
variations  of,  according  to  religion,  ib. 
parties  must  answer  to  their  right  names,  ib. 

wrong  name  not  essential  after  verdict,  ib. 
juror  sworn,   set  apart  in  the  box,  551 
"  countez,"  when  twelve  sworn,  ib. 
address  of  clerk  to  jurors  sworn,  552 
jury  not  wanted  discharged,  ib. 
viewers  to  be  sworn  first,  ib. 
proclamation  made  by  cryer,  553 
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JURY,  T'ETVT—icontimted.) 

Of  swearing  the.  jvry — {continued.) 

need  not  appear  on  the  record,  553 
commencement  of  trial,  ib.  (see  title  Trial.) 
illness  of  one  of  jury  during  trial,  consequence  of,  629,  (see  title  Trial.) 
withdrawing  jurors,  630 

conduct  of  jury  while  deliberating  on  verdict,  632 
jurors  retire  if  they  do  not  shortly  agree,  ib. 
bailiff  sworn  to  keep  them,  ib. 
must  neither  eat  nor  drink,  ib. 
must  speak  with  no  one  but  bailiff,  ib. 
must  carry  nothing  eatable  with  them,  ib. 

their  eating,  unless  at  cost  of  party,  does  not  avoid  verdict,  C33 
justices  may  give  jury  leave  to  refresh  themselves,  ib. 
jury  must  hear  no  evidence  in  private,  ib. 
may  hear  evidence  again  in  open  court,  ib. 
may  ask  direction  of  the  court,  ib. 

must  not  carry  with  them  any  writing  not  given  in  evidence,  ib. 
may  take  written  evidence  with  them,  ib. 
taking  out  other  documents  will  not  avoid  verdict,  63-4 
must  not  separate  without  special  permission,  ib. 
judges  may  take  them  with  them,  ib. 

whether  in  capital  cases  jury  can  ever  be  discharged  before  verdict,  ib. 
in  civil  cases  practice  less  strict,  ib. 

court    may  examine   jury   separately,   if   they  suspect    they  are   not 
agreed,  ib. 
asking  jury  as  to  verdict,  635,  (see  title  Trial.) 
verdict  of  jury,  636,  (see  title  Verdict.) 
when  jury  will  be  sent  to  re-consider  verdict,  648,  (see  title  Verdict.) 

JUSTICES  OF  THE  PEACE, 

may  bind  over  to  prosecute,  4 

may  commit,  on  refusal  to  be  bound  to  prosecute,  ib. 

are  bound  to  present  highways  in  decay,  ib. 

no  action  can  be  brought  against,  as  such,  without  a  month's  notice,  C8 

action  against,  must  be  within  six  months,  ib. 

may  tender  and  plead  amends,  ib. 

in  action  against,  the  venue  is  local,  ib. 

may  plead  the  general  issue,  ib. 

will  have  double  costs,  on  verdict  for,  ib. 

when  they  may  issue  warrant,  (see  title  Warrant.) 

their  two-fold  power,  84 

may  command  their  servants  to  arrest  affrayers,  25 

may  take  any  number  to  arrest  traitors,  felons,  or  breakers  of  the  peace,  ib. 

all  persons  bound  to  assist,  24 

when  may  arrest  on  their  own  view,  24,  5 

ought  not  to  grant  warrant  on  mere  discretion,  25 

ought  not  to  grant  warrant  when  witnesses,  ib. 

power  to  grant  warrant,  (see  title  Warrant.) 

powers  and  duties  of,  on  examination,  (see  title  Examination.) 

power  of,  to  bail,  (see  title  Bail.) 

authority  in  sessions,  (see  title  Sessions  of  the  Peace.) 

may  commit  for  treason  but  cannot  try,  130  .  ,    .^  % 

how  their  names  should  be  stated  in  caption.  331,  (see  title  Cupttou.) 

informations  against,  873,  (sec  title  Informations.) 
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KING'S  BENCH,  COURT  OF, 

may  bail  for  any  thing  before  conviction,  98 

cannot  bail  when  the  party  is  in  execution,  or  for  contempt,  ib, 

their  power  to  bail  to  be  exercised  in  discretion,  ib. 

no  one  can  claim  the  right  of  bail,  ib. 

they  pay  regard  to  the  rules  of  inferior  courts,  ib. 

not  usual  for  them  to  bail  in  case  of  felony,  99,  (see  title  Bail.) 

may  commit  to  any  prison  in  England,  108 

power,  duty,  and  practice  to  grant  habeas  corpus,  (see  title  Habeas  Corpus.) 

criminal  jurisdiction  of,  156 

highest  within  the  realm,  ib. 

has  jurisdiction  over  every  kind  of  offence,  ib. 

offences  in  Middlesex  may  be  originally  indicted  in,  ib. 

informations  for  misdemeanors  in  any  county  may  be  filed  in,  ib.  (see 
title  Information.) 

may  proceed  on  offences  out  of  the  realm  by  statute,  ib. 

may  proceed    on   indictments   removed    by  certiorari,  157,    (see   title 
Certiorari.) 

a  grand  jury  in  Middlesex  to  present  bills  to,  ib. 

offences  out  of  England  not  cognizable  in,  but  by  statute,   ib. 

if  any  part  of  offence  in  Middlesex,  offender  may  be  indicted  in,  ib. 

if   defendant  sends    a   libel   from   Ireland   to   be   published   at  West- 
minster, ib. 

persons  in  his  majesty's  service  abroad  may  be  indicted  in,  ib. 

offences  in  the  East  Indies  may  be  indicted  in,  ib. 

offence  in  Berwick  may  be  prosecuted  in,  by  information,  ib. 
mode  of  proceeding  in,  158 

two  grand  juries  sworn,  ib. 

charge  to  juries  by  the  senior  of  the  puisne  judges,  ib. 

juries  attended  by  clerk  of  grand  juries,  ib. 

grand  juries  present  the  bills  in  open  court,  ib. 

proceedings  in  Crown  OHice,  ib. 
power  as  to  certiorari,  (see  title  Certiorari.) 
mode  of  issuing  jury  process  in,  508,  (see  title  Jury,  Petit.) 
proceedings  before  judgment  in,  652,  (see  title  Judgment,  proceedings  as  to.) 
proceedings   in    misdemeanors,   in   aggravation   and   diminution  of   punish- 
ment, 691 

power  of,  in  informations,  (see  title  Informations.) 

KING'S  EVIDENCE,  (see  title  Confessioji.) 

LABOUR,  HARD, 

punishment  of,  808  to  808  b 

LARCENY, 

in  what  cases  excluded  from  clergy,  680,  (see  title  Cleigy,  Benefit  of.) 

LAW,  CONCLUSION  OF, 

need  not  be  stated  in  indictment,  231  a 

LEET,  COURT, 

may  receive,  but  cannot  try  indictments,  159 

must  send  indictments  to  assizes,  or  by  certiorari  to  K.  B.  ib. 

LETTERS, 

when  evidence,  684,  (see  title  Evidence.) 
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LIBEL, 

members  of  parliament  and  peers  have  no  privilege  in,  when  seditious,  12 

subjects  offender  to  arrest  when  seditious,  13 

not  usual  to  arrest  when  it  affects  private  persons  only,  ib. 

no  arrest  for,  without  warrant,  15 

need  not  be  set  forth  in  commitment  for,  112 

indictable  at  sessions,  140 

LIBERATE,  (see  titles  Outlmvry.     Supersedeas.) 
warrant  of,  to  gaoler,  on  bail  being  put  in,  102 

LIMITATION, 

no  general  statute  of,  in  criminal  proceedings,  IGO,  (see  title  Time.) 

LIST  OF  FEES,  (see  title  Fees.) 

LIST  OF  JURY,   (see  title  Jury.) 

LIST  OF  WITNESSES,   (see  title  Jury.) 

LOSS, 

of  any  part  of  the  proceedings,  how  supplied,  721,  (see  title  Judgment.) 

LUNATIC,  (see  title  Insa7iity.) 

cannot  be  a  witness  while  insane,  689 

may  be  a  witness  in  lucid  intervals,  ib. 

may  be  arrested  by  private  individual,  when,  17,  note  (d) 

MAGNA  CHARTA, 

ancient  construction  of,  as  to  arrest  before  indictment,  12 

MAHOMETAN, 

may  be  sworn  on  the  Alcoran,  591 

MAINOUR, 

thief  taken  in,  might  very  early  be  arrested,  13 
formerly  thought  thief  taken  in,  might  at  once  be  tried,   Ul.> 
by  Danish  law  thief  taken  in,  might  be  hanged,  il). 
thief  taken  in,  must  now  be  regularly  indicted,  ib. 

MALICIOUS  PROSECUTION, 

redress  for,  10,  835 

in  appeal,  punishment  of  prosecutor  if  defeated,  835 
on  indictment,  formerly,   hy  writ  of  cons|)iraLy ,  ib. 
by  indictment  for  conspiracy,  ib. 
action  on  the  case  for,   the  most  usual  remed}^  ib, 
advantages  over  writ  of  conspiracy,  ib. 
when  it  lies,  836 

may  be  supported  against  one  alone,  ib. 
if  conspiracy  be  averred,  it  may  be  rejected,  ib. 
may  be  on  ground  of  cxpence  alone,  ib. 

may  be  by  husband  who  lias  paid  costs  for  prosecution  of  wife,  ib. 
what  necessary  to  sup[)ort,  837 

the  accusation  must  be  unfounded,  10,  837 

not  if  any  grounds  of  suspicion,  837 

not  without  copy  of  record  of  acijuittal,  ib. 

how,    and  in    what   cases,   copy   of  record   may  be   ob- 
tained, ib. 
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MALICIOUS  PROSECUTION-(co«fm«erf.) 
redress  for — {continued.) 

copy  evidence,  tliougli  given  without  autbority,  837 
order  for  copj^  of  record  need  not  be  proved,  838 
bow  original  examinations  may  be  procured,  ib. 
not,  if  on  trial  tbe  jury  hesitated,  ib. 

defendant  on,  may  give  evidence  of  plaintiff's  bad  fame,&c.  ib. 
said  never  for  malicious  information  in  K.  B.,  ib. 
the  proceedings  must  be  malicious,  839 
not  sufficient  that  prosecutor  did  not  appear,  ib. 
when  express  malice  must  be  shewn,  ib. 
distinction  between  prosecutions  and  convictions,  ib. 
when  indictment  thrown  out  some  evidence  of  malice  requi- 
site, ib. 
distinction  on  acquittal  for  informality  and  merits,  840 
malice  will  not  suffice  if  probable  grounds  shewn,  ib. 
distinction  as  to  inferring  malice  and  want  of  grounds  from 

each  other,  ib. 
general  conclusion,  ib, 

what  questions  are  for  court,  and  what  for  jury,  ib. 
when  oatli  of  defendant  may  be  given  in  his  favour  on,  10 
no  new  trial  after  verdict  for  defendant,  ib. 
MANDAMUS, 

may  be   had  against   commissioners  of  inclosure  acts,  or  they  may  be  iiv 

dieted,  5 
to  compel  inferior  court  to  give  judgment,  (see  title  Judgment.) 

MANSLAUGHTER, 

w  hen  a  private  person  breaks  a  house  on  suspicion,  and  either  party  is  killed, 

17 
what  defect  in  the  process  will  reduce  killing  in  resistance  to,  40.  44 
if  mistake  in  the  name  of  the  person  in  warrant,  killing  officer,  is,  40 
party  may  be  convicted  of,  on  high  seas  by  statute,  154 
punishment  for,  711 

MARKET  OVERT, 

stolen  goods  sold  in,  may  be  restored  to  the  prosecutor,  7,  (see  title  Resti- 
tution of  Stolen  Goods.) 

MARRIAGE,  FORCIBLE, 

clergy  taken  away  from,  683 

MASTER,  REFERENCE  TO,  (see  title  Reference  to  Master.) 

MEMBRRS  OF  PARLIAMENT,  (see  title  Parliament,  Members  of ) 
no  privilege  in  seditious  libel,  12 
convicted  of  infamous  crime,  may  be  expelled,  811 

MERGER,  (see  title  Action.) 

of  civil  remedy  in  felony,  5,  G 

METROPOLIS  ACT,  54  Geo.  3.   c  37 

MIDDLESEX,  SESSIONS  OF,  (see  title  Sessions  of  the  Peace.) 
held  eight  times  a  year,  135 
have  a  commission  of  Oyer  and  Terminer,  13G 
are  held  at  Hicks's  IJall,  ib. 
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MIDDLESEX,  SESSIONS  OT—(contimied.) 
transmit  indictments  to  the  Old  Bailey,  13G 
practice  of  holding,  ib. 

olFences  in  \yestminster  may  be  indicted  at,   137 

recognizance  to  prosecute  at  Westminster,  fulfilled  by  indicting  at,  ib. 
not  suspended  by  sitting  of  K,  B.  13B 

MIDDLESEX, 

oflences  in,  may  be  indicted  in  K.  B.,  156 

MISCONTINUANCE  IN  PROCESS,  (see  title  Process.) 
what  is,  and  effect  of,  364 

MISDEMEANOR, 

examination  of  prisoner  not  evidence  on  trial  of,  81  < 

usually  tried  at  sessions,  139 

MISNOMER,  (see  titles  Abatement.    Indictment.) 

MISPRISION, 
what,  3 

punishment  of,  in  case  of  treason  and  felony,  ib. 
not  in  concealing  misdemeanors,  ib. 
judgment  in,  706 
forfeiture  on,  of  profits  of  lands  for  life,  730 

MITIGATION, 

affidavits,  <&c.  in,  691 

MITTIMUS,  (see  title  Commitment.) 

MURDER,  ,        ,     r  u    .  .1-, 

it  is,  if  an  officer  be  slain  in  breaking  doors  lawfully  to  arrest,  17 
any  one  may  break  a  house  to  prevent,  18  •     „       i- 

it  is,  if  a  constable,  or  any  assisting  him  be  killed  in  resistance,  in  the  dis- 
charge of  his  duty,  23  •  •      i/^ 
killing  officer,  though  the  warrant  is  filled  up  after  signature,  is,  40 
justices  cannot  bail  in,  93,  5                                       .             ^, 
when  triable  on  shore  and  when  at  admiralty  sessions,  loo 
by  2  Geo.  2.  c.  21.  offender  striking  at  sea,  may  be  tried  where  party  dies,il>. 
defendant  may  be  tried  for,  on  coroner's  inquest,  158 
formerly  not  often  indicted  before  year  and  a  day,  160 
now  indicted  immediately,  and  why,  ib. 
how  clergy  taken  away  from,  678 
judgment  for,  704 

MUTE,  STANDING, 

what  amounts  to,  424 

inquisition  to  inquire  cause  of,  ib. 

what  done  when  found  ex  visilatione  Dei,  ib. 

no  inquisition  when  defendant  speaks  but  does  not  answer,  4-.> 

man  having  cut  out  his  tongue,  regarded  as  obstinately  mute,  ib. 

consequences  of  obstinately  standing  mule,  ib. 

in  high  treason,  operates  as  conviction,  ib. 

in  petit  larceny  and  inferior  crimes  amounts  to  conviction,  lo. 

in  felonies,  formerly  peine  forte  and  dure,  ib. 
care  exercised  before  sentence,  42(5 

3P2 
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MUTE,  STABBING— (coiitinvod.) 

benefit  of  clergy  allowed,  420 

witnesses  sometimes  examined,  and  course  when  proof  was  slight,  ib. 
sentence  of  penance,  what,  ib. 
how  sentence  of  penance  introduced,  427 
reason  why  submitted  to,  ib. 
abolished  by  12  Geo.  3.  c.  20.  428 
in  all  cases  now  operates  as  a  conviction,  ib. 
course  now  pursued,  ib. 

NAME, 

of  defendant  must,  if  known,  be  stated  in  the  warrant,  30 

if  unknown,  how  party  may  be  described,  ib. 

mistake  in,  effect  of,  40 

of  officer,  if  inserted  in  warrant  without  authority,  effect  of,  ib. 
statement  of  in  indictment,  (see  title  Indictment.) 
consequences  of  defect  in  statement  of,  (see  title  Afmtement.) 

NEW  SOUTH  WALES, 

regulations  as  to,  for  transportation  of  offenders,  703,  4 

NEW  TRIAL. 

when  may  be  granted,  654 
not  in  capital  cases,  ib. 

but  judge  may  respite  when  dissatisfied  with  conviction,  ib. 
superior  courts  may  in  all  cases  of  misdemeanor,  ib. 
inferior  courts  can  only,  for  errors  of  form,  ib. 

reason  for  certiorari,  ib. 

when  K.  B.  will  not  grant  certiorari,  to  obtain  new  trial,  ib. 

can  only  be  after  general  verdict,  ib. 
after  special  verdict,  venire  facias  de  novo  proper,  ib. 
first  instance  of,  ib. 

difference  between  venire  facias  de  novo  and  new  trial,  ib. 
grounds  of  granting,  G55 

want  of  notice  of  trial  when  it  prevents  defence,  ib. 
misbehaviour  of  jury,  ib. 

affidavits  of  jurors  as  to,  cannot  be  received,  ib. 

juror  cannot  make  oath  that  he  disagreed  from  verdict,  ib. 

jury  may  be  asked  as  to  facts,  when  doubt  on  judge's  report,  ib. 

not  on  account  of  circulation  of  papers  among  jury,  ib. 
not  on  mere  unpreparedness  of  defendant,  G56 
not  on  ground  of  mistake  made  by  a  witness,  ib. 
not  on  ground  of  incompetence  of  witness,  discovered  since  trial,  ib. 
may  on  conviction  of  witness  for  perjury,  ib. 
may  on  evidence  being  denied  by  affidavit,  ib. 
may  where  witnesses  prevented  by  illness,  ib. 
not  on  mere  finding  a  bill  against  witness  for  perjury,  ib. 
may  be  for  misdirection  of  judge,  ib. 

may  for  refusal  of  proper  or  admission  of  bad  evidence,  ib. 
may  on  verdict  contrary  to  evidence,  ib. 
not  on  ground  of  defect  in  pleadings,  ib. 
not  unless  necessary  to  substantial  justice,  657 
not  in  general  after  acquittal,  ib. 
may,  perhaps,  on  acquittal,  obtained  by  fraud,  ib. 
said  not  without  consent  of  king's  counsel,  but  denied,  ib. 
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NEW  TRIAL— {continued.) 
time  of  granting,  658 

not  in  general  after  motion  in  arrest  of  judgment,  ib. 

court  will  sometimes  allow  it  after  time,  ib. 

course  when  motion  intended  in  arrest  of  judgment,  ib. 

must  in  general  be  within  four  days,  ib. 

may  be  ex  gratia  afterwards,  ib. 
mode  of  applying  for,  and  granting,  659 

all  defendants  must  be  present,  and  why,  ib. 

not  where  no  corporal  punishment  can  be  awarded,  ib. 

defendant  may  be  brought  up  by  habeas  corpus,  to  move  for,  ib. 

on  affidavit  of  facts,  ib. 

may  be  granted  where  some  defendants  acquitted,  ib. 

rule  to  shew  cause,  ib. 

application  to  judge  who  tried,  660 

discharge  of  rule,  or  making  it  absolute,  ib. 

how  granted  when  some  defendants  are  acquitted,  ib. 

may  be  without  payment  of  costs  by  defendant,  ib. 

NIGHT, 

offender  may  be  taken  in,  16 
walkers  at  may  be  arrested,  19 
walkers  at  indictable  at  sessions,  140 

NISI  PRIUS,  RECORD  OF, 

form,  when  indictment  removed  by  certiorari,  482 

NISI  PRIUS,  WRIT  OF,  (see  title  Assizes.) 

NOLLE  PROSEQUI, 

occasion  of  granting,  478 

when  civil  action  and  indictment  both  employed  for  same  charge,  ib. 

where  conduct  of  prosecutor  is  vexatious,  ib. 

where  it  is  manifest  no  indictment  would  lie,  ib. 
how  to  be  obtained,  479 

affidavit  of  defendant,  ib. 

summons  to  prosecutor,  ib. 

attorney-general  may  direct  removal  into  K.  B.  or  hear  counsel,  ib. 

cannot  be  without  consent  of  attorney-general,  ib. 

may  be  entered  as  to  one  of  several  defendants,  ib. 

effect  of,  480 

NON  IDENTITY,  PLEA  OF,  (see  title  Identity.) 

when  it  may  arise,  777  i    i     k 

on  prisoner  being  asked  why  execution  should  not  be  awarded,  ib. 

may  be  ore  tenus,  ib. 

replication  to  ore  tenus,  ib. 

venire  to  try  returnable  instantcr,  ib. 

counsel  allowed  to  argue,  ib. 

trial  of  will  not  be  put  off  witi)out  strong  grounds,  ib. 

no  peremptory  challenge  on,  ib. 

on  finding  of  jury  against  no  proclamation,  ib.  •  t     •     i 

after  escape,  prisoners  may  be  chained  together  at  trial  ot,  ili. 

award  of  execution  on,  478 

NOTICE  OF  ACTION, 

when  justice  entitled  to  receive,  68 
inferior  officers  not  entitled  to,  ib. 
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NOTICE  OF  BAIL,  (see  title  Bail) 

NOTICE  OF  MOTION, 

1o  make  rule  for  granting  information  absolute,  856 
for  rule  nisi  against  a  magistrate,  357 

NOTICE  OF  TRIAL,  (see  title  Trial,  Notice  of.) 

NOTICE  TO  PRODUCE  PAPERS,  (see  title  Evidence.) 
object  of,  578,  9 
may  be  to  agent  or  attorney,  578 
eflTectof,  570,  610 
when  unnecessary,  579 

NUISANCE, 

no  length  of  time  will  legalize,  160 
venue  in  indictment  for,  193 

OATH,  (see  titles  Evidence.    Jury.) 
of  party  to  obtain  a  v/arrant,  31 
on  examination  requisite,  77 
form  of  on  examination,  ib. 
form  of  to  triers  of  challenge,  549 
iorni  of  on  tri;;l,  610 

usual  form,  ib. 

may  be  various  according  to  religion,   and  why,  ib. 

Jews  may  be  sworn  on  the  Old  Testament,  ib. 

Mahometans  on  the  Alcoran,  617 

Gentoos  according  to  the  superstition  of  their  faith,  ib. 

Scotch  covenantor  according  to  the  custom  of  his  sect,  ib. 

party  objecting  to  kiss  tlie  book  by  holding  up  hand,  ib. 
form  of  bailiir's  to  keep  jury,  632 

OLDRAILJ^Y, 

commission  of  Oyer  and  Terminer  for  London  at,  14  4 
commission  of  gaol  delivery  to  deliver  Newgate,  ib. 

OUTLAWRY,  (see  title  Process.) 
no  bail  in,  95 

consequences  of,  (see  title  Procc<;s  to  Outlawry.) 
Low  may  t)e  reversed  or  avoided,  867 

in  treason  by  surrender  of  party  within  a  year,  ib. 

on  plea  or  writ  of  identitate  nominis,  368 
■  when  the  defect  is  in  process  by  writ  of  error,  ib. 

sny  one  as  amicus  curi;c  may  inform  the  court  of  error  ib. 

errors  may  be  either  technical,  or  in  lact,  ib. 

errors  in  fact,  ib. 

errors  in  law,  369 

how  to  obtain  writ  of  error,  ib.  (see  title  Error,    Writ  of.) 

on  reversal  of  proceedings  on,  ib. 
on  indicinirnt  found  by  jurors  disqualified  may  be  reversed,  307 
judgment  of,  717,  (see  title  Judrjineut.) 
reversal  of  by  plea,  744,  (see  title  Judgment,  Reversal  of.) 

by  writ  of  error,  747,  {see  i\i\e  Judgvient,  Reversal  of .) 

OYER  AND  TERMINER,  COMMISSION  OF,  (sec  title /^s.v/rrs.) 

power  of  to  issue  general  precept  for  jurors,  508,  (see  title  Jury,  I  elit.) 
OYER    AND    TERMINER,    SPECIAL    COMMISSION    OF,     (see  title 
"  Sftvial  Cumitmsio7i.) 
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PANEL,  (see  title  Jury,  Petit.) 

in  collateral  issues  ore  tenus  returnable,  instanter,  509 
of  severing  by  justices  of  gaol  delivery,  ib. 
necessity  of  returning  into  court,  516 
copy  of,  allowed  at  Nisi  Prius,  517 

in  treason,  ib. 

what  accuracy  requisite  in,  ib. 

bow  may  be  obtained  by  prosecutor,  ib. 

how  marked  by  sheriff,  518 

how  may  be  reformed,  551,  (see  title  Jury,  Petit.) 

PARDON,  IN  GENERAL, 

prerogative  of  crown  to  grant,  702 

now  power  of  granting  vested  only  in  crown,  ib. 

for  what  ofiences  it  may  be  granted,  ib. 

in  general  all,  and  on  what  ground,  ib. 

formerly  thought  not  for  murder,  703 

now  may  pardon  murder,  ib. 

not    for    pra3raunire,    in   sending  subject  to   foreign  prison,    and 

why,  ib, 
not  in  parliamentary  impeachment  till  it  is  over,  ib. 
not  in  appeals,  and  why,  ib. 
not  to  bar  rights  of  action,  701 
not  to  discharge  recognizance  to  keep  the  peace,  ib. 
not  for  a  nuisance  while  unabated,  ib. 
only  for  crimes  already  committed,  ib. 
said  crown  may  dispense  with  statute  in  particular  case,  ib, 
not  before  act  passed,  705 
in  what  cases  it  will  be  granted,  ib. 
when  as  a  matter  of  right,  ib. 

defendant  convicted  of  excusable  homicide,  ib. 

at  common  law,  ib. 

on  statute  of  Gloucester,  ib. 

no  discretion  as  to  granting,  704 

issues  as  matter  of  course,  700 

may  obtain  restitution  of  goods  forfeited,  ib. 

more  usually  now  to  acquit  him,  ib. 
informers  promised  pardon  by  statute,  ib. 

in   case  of  highway  robbery,  ib.  ,. 

offences  as  to  coin,  ib. 

burglary,  707 

destroying  fish,  ib. 

using  stamps  twice,  ib. 

stealing  lead,  iron,  <Src.  ib. 

destroying  locks  on  rivers,  ib. 

resisting  custom-house  officers,  ib.  . 

running  foreign  goods,  ib. 

receiving  stolen  goods,   original  felon  entitled  to,  703 

forging  lottery  tickets,  ib. 
sntitled  on  observing  conditions  of  act,  ib. 
must  usually  be  out  of  prison,  ib. 
informers  promised  pardon  by  proclamation,  ib. 
accomplice  admitted  to  give  evidence,   ib. 

has  no  absolute  right  to  pardon,  ib. 

has  an  eijuitablc  claim  to  pardon,  70y 
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PARDON,  IN  GENERAL— (continued.) 

in  what  cases  it  will  be  granted — {continued.) 

accomplice  will  be  bailed  to  enable  him  to  procure  pardon,  769 

general  observations  as  to  pardoning  accomplices,  ib. 
when  as  a  matter  of  favor,  ib. 

judge's  recommendation  always  attended  to,  770 
general  observations  on  propriety  of,  7G9,  770 
how  it  is  to  be  granted,  ib. 

must  be  by  act  of  parliament,  or  great  seal,  ib. 

privy  seal  will  not  suffice,  ib. 

pardon  must  state  crime  truly,  ib. 

general  pardon  of  "  all  felonies"  will  not  apply  to  attainder,  ib. 

pardon  after  conviction  must  recite  the  record  of  conviction,  ib. 

pardon  after  indictment  need  not  recite  it,  771 

in  particular  pardon  crime  must  be  named,  ib. 

by  statute  in  rape,  murder,  and  treason,  ib. 

liow  offence  must  be  stated  in  murder,  ib. 

general  pardon  of  all  felonies  does  not  include  piracy,  ib. 
if  it  appear  to  be  obtained  by  fraud,  void,  ib. 
if  it  seem  from  recital  that  king  was  misinformed,  void,  ib. 
must  state  suggestion  on  which  it  was  granted,  771,  2 
in  act  of  grace  no  individual  case  need  be  specified,  772 

when  petit  treason  pardoned,  and  murder  excepted,  party  guilty  of 
former  cannot  be  indicted  for  latter,  ib. 

felo  de  se  pardoned  as  a  felony,  though  murder  excepted,  ib. 

if  passed  after  stroke  pardoning  misdemeanors,  pardon  manslaughter 
if  death  ensue,  ib. 

not  murder,  ib. 

what  pardon  of  "  misprisions,  trespasses,  offences  and  contempts" 
includes,  773 
may  be  conditional,  ib. 

often  on  condition  of  transportation,  ii). 

if  condition  not  performed  offender  remitted  to  his  sentence,  ib. 

what  imprisonment,  Arc.  operates  as  a  statute  pardon,  773,  note  (a) 
mode  of  pardoning  at  the  assizes  and  Old  Bailey,  773,  4 
mode  of  granting  pardon  at  sessions,  774 

petition  setting  forth  claim,  ib. 

indorsed  by  chairman  of  court,  ib.  ' 

transmitted  to  home  secretary,  ib. 

when  pardon  usually  sent,  775 
mode  of  allowing,  ib. 

it  may  be  pleaded  in  bar,  ib.  (see  title  Pardon,  Plea  of.) 

may  be  offered  in  arrest  of  judgment,  ib. 

may  be  offered  after  sentence,  ib. 

power  of  judges  to  bind  over  party  on  allowing,  ib. 
pffect  of,  ib. 

gives  defendant  a  new  character,  ib. 

enables  to  sustain  action  if  called  a  felon,  ib. 

when  restores  competence,  770 

when  does  not  restore  competence,  ib. 

will  prevent  forfeiture  which  has  not  taken  effect,  ib. 

caiHiot  restore  blood  corrupted  or  lands  forfeited,  ib. 

enables  the  party  to  acquire  and  transmit  estate,  ib. 

cases  of  children  born  before  and  after  pardon,  ib. 

superior  advantage  of  reversal  of  attainder,  77(>,  7 
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PARDON,  PLEA  OF, 

must  be  pleaded  specially  in  general,  466 

need   not  be   pleaded  specially,  when   public  act   makes  no   exception   of 

offence,  ib. 
may  be  when  defendant  is  within  intention  of  act,  ib. 

murderer  pardoned,  though  death  after  time  specified,  if  stroke  before,  ib. 

murderer  not  pardoned  in  such  case  if  murder  excepted,  ib. 
at  what  time  should  be  pleaded,  ib. 

best  in  this  stage  of  proceedings,  and  why,  466,  7  • 

may  be  after  conviction,  ib. 

if  after  attainder  will  not  reverse  it,  467 
how  it  should  be  pleaded,  ib. 

in  general,  specially,  ib. 

general  issue  often  made  sufficient,  by  act  of  pardon,  ib. 

if  exceptions  of  persons  in  body  of  act  plea  should  negative  them,  ib. 

exception  in  distinct  proviso  need  not  be  negatived,  ib. 

where  exception  is  only  of  offence,  it  need  not  be  negatived,  ib. 

where  a  single  person  excluded,  exception  need  not  be  negatived,  468 

pardon  must  be  shewn  under  the  great  seal,  ib. 
sign  manual  will  not  suffice,  ib. 

unless  in  case  under  6  Geo.  4.  c.  25.  s.  1,  Addenda  to  4Q8 
must  be  brought  into  court  sub  pede  sigilli,  ib. 
time  may  be  given  to  produce,  ib. 

how  to  plead  a  pardon  for  manslaughter,  when  indicted  for  murder,  ib. 

averments  of  ideotity,  when  requisite,  ib. 

when  time  to  plead  more  effectually  will  be  given,  ib. 

defendant  may  be  allowed  counsel  to  frame,  469 

on  cause  shewn,  defendant  may  plead  in  forma  pauperis,  ib. 

does  not  conclude  over  to  felony,  ib. 

concluding  prayer,  ib. 

in  felony,  pleaded  kneeling,  ib. 

in  inferior  offence  may  be  pleaded  by  attorney,  ib. 

gloves,  i.  e.  four  guineas,  given  to  each  of  the  judges,  on  allowing,  ib. 

judgment  of  discharge  on,  ib. 

party  set  at  liberty  by,  may  be  compelled  to  find  sureties,  ib. 

judgment  against  defendant  in  felony,  is  respondeas  ouster,  470 
in  misdemeanor,  final,  ib. 

how  to  take  benefit  of  pardon  at  Old  Bailey,  and  assizes,  ib. 

PARLIAMENT,  MEMBERS  OF, 

have  no  privilege  from  arrest  in  treason,  felony,  and  breach  of  peace,  12 

no  privilege  in  seditious  libel,  ib. 

resolution  of,  that  general  warrants  arc  illegal,  66 

PARTNERSHIP, 

determined  by  attainder,  733 

PATROLES, 

may  arrest  offenders,  16 

PEACE, 

conclusion  of  indictment  as  to  offence  against,  246 

PEACE,  COMMISSION  OF,  (see  title  Sessions  of  the  Peace.) 

PEACE,  JUSTICES  OF,  (see  title  Justices  of  Peaee.) 

PEACE  OFFICERS, (see  titles /;««7/^".   Constable,   lleadlmoinjli.   Wulihman,^^.) 

PEACE,  SESSIONS  OF,  (see  title  Sessions  of  the  Peace.) 
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PEERS, 

have  no  exemption  from  arrest,  in  treason,  felony,  and  actual  broach  of 

the  peace,  12 
cannot  give  evidence  on  examination  on  their  honour,  78 
may  be  bail,   100 
venue  in  trial  of  Irish  peer,  189 
Irish,  their  right  to  be  jurors, 

when  liable  to  process  of  outlawry,  348 

have  no  right  to  sit  covered  in  court  when  tried  for  misdemeanor,  531 

discharged  without  punishment  on  clergy  for  first  offence,  075 

PEINE  FORTE  ET  DURE,  (see  title  Mute,  standing.) 
what  it  was,  42G 
when  pronounced,  ib. 
hov/  introduced,  427 
how  abolished,  428 

PENAL  STATUTE, 

indictments  under,  limitation  of,  IGl 

PENITENTIARY  HOUSE, 

regulations  of,  806 

PERJURY, 

when  judge  may  direct  prosecution  of,  by  any  one,  5 

party  may  be  arrested  for,  before  indictment,  13 

not  usual  to  arrest  for  before  indictment,  ib. 

justices  in  session  will  issue  warrant  for,  14 

no  arrest  for  without  warrant,  15 

at  common  law,  cannot  be  tried  at  sessions,  139 

on  statute,  may  be  tried  at  sessions,  140 
PETIT  TREASON, 

examination  no  evidence  of,  ib. 

examination  may  convict  of  murder  on  trial  of,  81 

how  clergy  taken  away  from,  C77 

judgment  in,  703 

forfeiture  in,  729,  (see  title  Forfeiture.) 

PILLORY,  PUNISHMENT  OF, 

whence  derived,  797 

tumbrel,  what,  ib. 

antiquity  of,  ib. 

prosecutor  defrays  charges  of,  though  not  bound,  ib. 

most  ignominious  of  all  punishments,  ib. 

time  of  left  to  sheriff,  ib. 

directed  by  a  rule,  leaving  day  in  blank,  ib. 

court  will  make  rule  to  defer  in  case  of  illness,  ib. 

how  sheriff  must  execute,  ib. 

sheriff  punishable  if  he  execute  it  improperly,  ib.  .  , 

arguments  against  policy  of,  ib. 

caution  of  Lord  Coke  as  to  inflicting,  713 

for  what  offences  proper,  713,  14,  15 

abolished  in  all  cases  but  perjury  and  subornatiqn  thereof,  799 
PLANTATIONS, 

offences  committed  in,  may  be  tried  under  a  special  commission,  I6J 
PLEAS, 

general  outline  of,  434 
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VLTL  AS— (continued.) 

general  qualities  of,  434 

number  ot",  ib. 

only  one,  ib.  ,  .    .     ,  i- 

provision  as  to  pleading  double  does  not  extend  to  criminal  proceedings, 

435 
in  cases  of  felony  may  plead  over  after  plea  in  abatement,  ib. 

in  misdemeanors  no  second  plea,  ib. 

court  may  allow  in  their  discretion,  434 
time  of  putting  in,  435 

in  abatement  or  bar  at  arraignment  before  not  guilty,  ib. 
manner  of  putting  in,  43() 

in  felony,  in  person,  ib. 

in  misdemeanor,  by  attorney,  ib. 

pardon,  in  misdemeanors,  need  not  be  pleaded  kneeling,  ib. 

alTidavit  must  be  annexed  to  dilatory  pica,  ib. 
amendments  of,  ib. 

legal  at  common  law,  ib. 

may  be  before  entry  on  roll,  ib. 
withdrawing  and  pleading  afresh,  ib. 

cannot  be  as  matter  of  right,  ib. 

plea  of  not  guilty  may  be  withdrawn  to  contess,  ib. 

as  matter  of  favor  to  object  to  jurisdiction,  ib. 

juror  withdrawn  to  alter  plea,  437 

leave  to  withdraw  plea  and  enter  demurrer,  ib. 

leave  to  withdraw  demurrer,  ib. 

entering,  ib.  ,  i         -u 

by  prosecutor  for  defendant,  when,  id. 

fee  for,  2s.,  ib.  .        t»/       *    \ 

to  the  jurisdiction,  437,  (see  title  Jurisdiclion,  Pleas  to.) 
demurrers,  439,  (see  title  Demurrer.) 
declinatory  pleas,  444  .  ,     a      ^         \ 

sanctuary  and  abjuration,  444,  (see  title  Sanctuan) 
benefit  of  clergy,  445,  (see  title  Ucrgy,  hcmjitoj.) 
pleas  in  abatement,  445,  (see  title  Abatement,  Flea  of.) 

pleas  in  bar,  451  r  •     4       't\ 

autrefois  acquit,  452,  (see  title  Antrefois  Acc,nit) 

autrefois  convict,  ib.  (see  title  Antrefoj-^  ^ZT    \ 

autrefois  attaint,  4G4.  (see  title  Autn^fois  Attaint.) 

pardon,  4G6,  (see  title  Pardon,  Plea  of.) 

general  issue,  (see  title  General  Issue  ) 

special  pleas,  472,  (see  title  Special  Pleas.) 
POLICE  OFFICES,  LONDON, 

practice  of,  in  issuing  warrants,  43 

practice  of,  as  to  time  of  examination,  73 

nriotice  of  taking  examination  in  a  book  at  JJow-sticti, 

L^clice  of  committing  accon.pli-  adunttod  to  give  evidence,  tU 

practice  to  direct  commitment  to  gaoler  only,   1  lu 

form  of  commitment  by,  115 
POLLS,  CHALLENGE  TO,  (see  title  Jury,  Petit.) 

^"^S:^  ti:"t.S:;  ^ir^a..  bCW.  .    ....i...c,   o„  grou,.a  0^ 
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PR^MUNIRE, 

judgment  in,  705 

PREGNANCY, 

ground  for  staying  execution,  759,  (see  title  liepriece.) 

PRESENTMENT, 

of  a  grand  jury,  163 

merely  instructions  for  indictment,  ib. 

when  called  an  inquisition,  ib. 
of  justices  of  peace,  106 

under  highway  act,  ib. 

traversable  by  defendants,  167 

must  conclude  "  contrary  to  the  form  of  the  statute,"  ib. 

must  describe  the  road  accurately,  ib. 

Las  all  the  force  of  indictment,  ib. 

PRETENCES,  FALSE,  (see  title  False  Pretences.) 

PRINCIPALS  IN  CRIME, 

who  are,  and  in  what  degree,  256 
in  Jirst  degree,  the  actual  agent,  ib. 
in  second  degree,  who  are,  ib. 

formerly  regarded  as  accessaries  at  the  fact,  ib. 

could  not  formerly  be  tried  till  principal  convicted,  ib. 

now   the   crime    is    constructively  committed    by   all  who    are    present 

consenting,  ib. 
presence  necessary  to  constitute  aiders  and  abettors  principals  in  second 
degree,  ib. 
instances,  ib. 

need  not  be  within  sight  or  hearing,  ib. 

when  rioting  in  the  same  house  with  affrayers  and  death  occurs, 
criminal,  ib. 
pases  in  which  party  absent  is  principal,  257 
where  a  man  lays  poison,  ib. 

where  poison  is  administered  by  the  hands  of  an  innocent  person,  ib. 
when  a  pit-fall  is  laid,  a  wild  beast  turned  loose,  or  innocent  agent 

employed,  ib. 
if  party  incites  a  guilty  agent  to   a  crime  he   is   only  accessary 

before,  ib. 
instances,  ib. 
what   is   an   aiding,    assisting,    or  abetting,   necessary  to   principals  in 
second  degree,  258 
mere  looker  on  not  thus  guilty,  ib. 
when  several  come  with  bad  intent  all  are  guilty,  ib. 
when  one  present  desires  another  to    commit  a   crime,    both   are 

guilty,  ib. 
if   several  are  engaged  in  crime  and  death  ensues,  all  arc  mur- 
derers, ib. 
what  participation  necessary  in  felonious  intent,  ib. 

if   master   assaults   maliciously,    and    servant   ignorant   of   malice 

assists  him,  he  is  not  thus  guilty,  ib. 
case  of  constaltles  being  killed  interfering  in  aflray,  ib. 
killing,    to  nuikc   all  njurdcrers,  must  be  in  pursuance  of  illegal 
act,  259 
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PRINCIPALS  IN  CRIME— {continued.) 

punishment  of  principals  in  first  and  second  degree  similar,  259 
this  both  at  common  law  and  by  statutes,  ib. 
exceptions  where  the  act  is  necessarily  individual,  ib. 
in  privately  stealing,  felony  only  in  the  hand  who  took,  ib. 
on   the  statute  of  stabbing  only,   the  party  who  stabs  is  deprived  of 

clergy,  ib. 
distinction   relating   to   priority  of  trial  between  principals  in  second 
degree  and  accessaries,ib. 
how  principals  in  first  and  second  degree  may  be  indicted,  ib.  (see  title 
Indiciment.) 

PRISON, 

to  what,  defendant  must  be  sent,  (see  title  Commitment.) 
expence  of  conveyance  to,  (see  title  Costs.) 
regulations  of,  800,  (see  title  Imprisonment.) 

PRISON  BREAKING, 

justices  cannot  bail  for,  95 

PRIVATE  PERSON, 

when  may,   or  ought  to  arrest,  (see  title  Arrest.) 

PRIVY  COUNCIL, 

may  commit  for  state  offences,  107 

PROCESS,  (see  titles  Warrants.     Writs.) 

In  general,  337 

necessary  to  bring  defendant  into  court  to  be  tried,  ib. 

no  man  can  be  tried  for  felony  in  his  absence,  ib. 
why  so  called,  338 
what  it  means,  ib. 
to  whom  and  how  power  to  issue  it  given,  ib. 

commissioners  of  oyer  and  terminer,  ib. 

justices  of  the  peace,  ib. 

all  persons  having  power  to  try  offenders,  ib. 

said  that  capias  cannot  issue  under  commission  of  gaol  delivery,  ib. 
only  necessary  when  defendant  is  absent,  ib. 

if  he  be  already  in  custody,  he  may  be  charged  with  indictment,  ib, 
if  voluntarily  surrender,  court  may  either  detain  him  or  issue  process,  ib. 
all  process  from  the  king's  courts  should  be  in  the  king's  name,  330 
process  from  K.  B.  should  be  dated  by  C.  J.,  or  in  vacancy,  by  senior 

judge,  ib. 

Summary  Process, 

in  general,  first  step  is  a  writ  of  capias,  339 

all  courts,  having  power  to  try,  may  issue  capias,  ib. 

bench  warrant  independent  of  statutes,  ib. 

certificate  granted  by  clerk  of  assize  preparatory  to  bench  warrant,  ib. 

bench  warrant  as  directed  by  statutes,  ib.  r    i  •      i 

warrants   to   take    parties    escaping  from   one   part  of   kmgdoni   into 

another,  341 
process  to  take  party  within  a  city  or  town  corpor.ite,  ib. 
practice  as  to  issuing  bench  warrants,  342  i     •     i     • 

when  parties  not  under  recognizance,  prosecutor  may  obtain  ilurmg 
sessions  or  assizes,  ib. 
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Summary  Process — {contimied.) 

when  parties  under  recognizance  cannot  be  had  during  session,  342 

prosecutor  may  bespeak  a  bench  warrant  for  the  close,  lb. 

if  assizes  or  sessions  are  over,  and  no  bench  warrant  bespoke, 
justice's  warrant  may  be  obtained,  ib. 
must  be  grounded  on  certificate  of  indictment  found,  ib. 
■warrant  of  judge,  how  directed,  ib. 

extends  over  all  England,  ib. 
justice's  warrant  local,  ib. 

meaning  of  "  next  sessions"  in  the  warrant,  343 
arrest  under,  ib. 

may  be  on  Sunday  in  treason,  felony,  and  breach  of  peace,  ib. 
general  rules  as  to  arrest  in  other  cases  apply,  ib.  (see  title  Arrest.) 
if  defendant  flies  from  county  before  arrest,  proceedings  should  be 

removed  to  K.  B.  ib. 
after  arrest,  defendant  must  continue  in  custody  though  certiorari 

issue,  ib. 
bail  on  process,  ib. 

rules  as  to  bail  in  general  applicable,  ib,  (see  title  Bail.) 

order  made  at  foot  of  warrant  that  there  shall  be  twenty-four  or 

forty-eight  hours  notice  of  bail,  344 
twenty-four  hours  notice  of  bail,  on  30  Geo.  2.  c.  24.   ib. 
in   general,  magistrates  may  require  twenty-four  hours   notice  to 

inquire  sufficiency  of  bail,  ib. 
intention  of  notice,  ib. 

in  trifling  misdemeanors,  defendant  at  large  in  the  interim,  345 
justice  of  peace  may  take  bail,  348 
if  judge  or   justice  refuse    to   bail,    party  may  be  removed  into 

K.  B.  345 
recognizance,  and  not  bond,  taken,  ib. 

on  removal  of  proceedings  by  prosecutor,  bail  are  discharged,  ib. 
provisions  as  to  bail,  in  K.  B.  346 
supersedeas  to  process,  ib. 
mode  of  obtaining,  ib. 
efiect  of,  ib. 
commitment  on  process,  ib. 

Process  to  Outlawry. 

great  exactness  requisite  in,  347 
when  it  may  be  issued,  ib. 

in  felony,  treason,  mayhem,  S:c.  ib. 

in  criminal  informations  for  misdemeanors,  ib.  > 

seems  to  be  sustainable  for  any  crime,  348 
against  whom  it  may  be  issued,  ib. 

peer  not  liable  to,  except  in  treason,  felony,  and  breach  of  the 
peace,  ib. 

peer  liable  to,  for  treason,  felony,  or  violent  injuries,  ib. 

infant  above  fourteen  may  be  outlawed,  ib. 

women  said  to  be  waived,  not  outlawed,  ib. 
what  courts  may  issue,  ib. 

courts  at  Westminster,  ib. 

K.  B.  either  on  original  indictment,  or  one  removed  by  certiorari, 
ib. 
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Process  to  Ontlawry — {continued.) 

justices  of  oyer  and  terminer,  348 
justices  of  peace,  ib. 

said  cannot  issue  capias  utlagatum,  ib. 
into  what  counties  it  extends,  349 

K,  B.  may  issue  into  any  part  of  England,  and  how,  ib. 

justices   assigned   to    hear    and   determine,    may   issue   into   any 

county,  ib. 
doubt  as  to  power  of  justices  of  peace  to  issue  into  any  county,  ib. 
at  common  law,   process   issued    into   county  onlj-  where   venue 
laid,  ib. 
inconvenience  resulting  from  this  practice,  ib. 
obviated  by  6  Hen.  6.  c.  1,  as  to  K.  B.  ib. 
*  obviated  by  8  Hen.  6.  c.  10,  as  to  other  courts,  ib. 

distinct  provision  as  to  Chester,  ib. 

obviated  by  10  Hen.  6.  c.G,  as  to  indictments  by  certiorari,  350 
construction  and  meaning  of  these  statutes,  ib. 
why  better  to  avoid  two  writs  by  naming  defendant  as  of  the 
place  where  the  crime  occurred,  ib. 
various  stages  of,  ib. 

in  misdemeanors,  ib. 

venire  facias  ad  respondendum,  351 
when  made  returnable,  ib. 

proper  process  against  parish  for  not  repairing,  ib. 
distringas  and  alias,  ib. 
capias,  ib. 

three  successive  writs  of  in  misdemeanors,  ib. 
in  outlawry,  after  judgment,   one  writ  suflicient,  352 
one  sutGcient  in  treason  or  felony,  though  usual  to  issue  three,  ib. 
if   with  a  non  omittas,  ib. 
sheriffs   may  enter  any  liberty  to  execute,   ib. 
must  be  in  the  king's  name,  and  with  the  seal,    ib. 
must  be  tested  by  chief  of  the  court  whence  it  issues,   ib. 
alias,   ib. 

issues  on  return  of  non  est  inventus,   ib. 
directed  by  25  Edw.  3,  when  at  sessions,  ib. 
25  Edw.  3,   does  not  apply  to  superior  courts,  il). 
usual  in  cases  not  aii'ected  by  act,    but  differs  in  form,   ib. 
pluries,  ib. 
exigent,  writ  of,  353 

when  may  be  issued,  ib. 

must  be  directed  to  sheriff  of  county  where  offence  is  laid,  ib. 
form  and  purport  of,   ib. 

ought  to  be  at  once  against  accessary  and  principal,   ib. 
onthis  defendant  called  at  five  successive  county  courts,    ib. 
if  any  irregularity,  exigi  facias  de  novo  must  be  issued,  ib. 
allocatur  exigent,  when  not  five  courts  before  return,  ib. 
during  the  process,  how  defendant  may  avoid  outl;i%vr\ ,  35  I 
writ  of  proclamation,  ib. 

required  by  31  Eliz,  c.  3,  in  civil  cases,   ib. 
required  and  regulated   by  4  c«v:  5  W.  0^-  M.  c.  22,  s.  1,  ib. 
not  needed  in  outlawries  after  judgment,  354,  5 
how  must  follow  directions  of  the  act,  355 
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Process  to  Outlawry — {continued.) 

writ  of  proclaraatioa — (continued.) 
purport  of,  355 

when  second  writ  of  proclamation  issued,  ib. 
judgment  of  outlawry  or  waiver,  35G 
given  by  the  coroners,  ib. 

duty  of  sheriff  to  take  or  outlaw  defendant,  ib. 
subscription  of  coroner's  name  to,  ib. 
when  complete,  sheriff  returns  the  whole,   ib. 
practice  on  removal  by  certiorari,  ib. 
form  of  returns  to  capias  exigent  and  proclamation,  ib. 
no  precise  words  requisite,  ib. 
must  be  certain,  ib. 

mode  when  there  has  been  a  change  of  sheriffs,  357 
in  return  to  exigent,  what  certainty  requisite  as  to  place,  ib. 

reference  to  place  named  before,   as  "  same  -place"  sufficient 
in,  ib. 

certainty  as  to  time  requisite  in,  358 

subscription  of  coroner's  names  to,   ib. 

where  two  sheriffs,   the  singular,  "  my\  proper,  ib. 

name  and  office  of  sherifl'  must  be  subscribed  to,  ib. 

statement  of  defendant's  non-appearance  requisite,  ib. 

in   return   to  writ   of   proclamation,    mode    of    proclamation 
shewn,  ib. 

if  a   proclamation   be  unnecessarily  stated,  it  will  not    preju- 
dice, ib. 

default  of  defendant  need  not  be  alleged  in,  359 
record  of  proceedings,  ib. 
a  mere  summary,  ib. 

great  accuracy  in  drawing  judgments,  ib. 
what  record  states,  ib. 
statement  of  capias,  360 
statement  of  exigent,  ib. 

sense  of,  "  whereupon,"  in  connecting  parts  of  record,  ib. 
not  necessary  to  state  that  exigent  was  sealed,  ib. 
how  the  year  of  the  king  must  be  repeated,  ib. 
where  each  exaction  must  appear  to  have  been  made,  360,  1 
statement  where  one  sheriff  deUvered  proceedings  to  successor,  361 
delivery  of  proclamation   three   months   before   return,    need    not 

be  expressly  stated,  ib. 
statement  of  proclamation  on  record,  ib. 

statement  of  names  of  coroners  in  London  and  elsewhere,  ib. 
in  cases  of  felony  and  treason,  362 
proceedings  more  expeditious,  ib. 
capias  in  first  instance,  ib. 
return  of  sheriff"  non  est  inventus,  ib. 
on  return  of  sheriff,  exigent  may  issue,  ib. 

present  practice  before  judgment  to  issue,  alias  and  pluries  capias,  ib. 
when  more  than  one  capias  requisite,  ib. 

against  accessaries,  and  how  to  proceed  against  them,  362,  3 

persons  indicted  at  sessions,  363 

proceedings  against,  directed  by  25Edw.  3.  st.  5.  c.  14,  ib. 

when  defendant  resides  in  one  county,  and  venue  in  another,  ib.. 
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Process  to  Outlaivry — {continued.) 

in  cases  of  felony  and  treason — (continued.) 

other  proceedings  same  as  in   felonies,  3G4 
all  process  to  outlawry  must  be  very  accurate,  ib. 
any  objection  greatly  favoured,  ib. 
objection  cured  when  party  appears  and  pleads,  ib. 
effect  of  miscontinuance,  ib. 
effect  of  discontinuance,   ib. 

how  process  may  be  avoided  by  putting  in  bail,  ib. 
outlawry,  consequences  and  punishment  of,  365 
in  capital  cases,   amounts  to  conviction,  ib. 
if  party  be  taken,  execution  may  be  instantly  awarded,  ib. 
attainder  and  forfeiture  follow,  ib. 

outlaw  not  subject  to  severer  punishment  than  on  conviction,  ib. 
idea  of  caput  lupinum  exploded,  306 
any  one  may  arrest  an  outlaw,  ib. 
in  misdemeanors,  does  not  operate  as  a  conviction,  ib. 
is  punished  as  a  contempt,  ib. 
subject  to  forfeiture  and  imprisonment,  ib. 
like  outlawry  on  civil  process,  ib. 
outlaw  incapable  of  suing,  or  being  a  juror,   ib. 
outlaw  may  be  a  witness,   ib. 
may  make  a  will,  ib. 

outlawry  may  be  reversed  by  executors,  ib. 
outlaw  may  sit  in  the  House  of  Commons,  ib. 
outlaw  cannot  become  an  auditor  to  take  accounts,  ib. 
cannot  execute  an  office  in  corporation,  367 
cannot  redeem  goods  pawned  before  outlawry,   ib. 
Process  after  Outlavjry,  367 
capias  utlagatum,  ib. 

awarded  to  take  outlaw  into  custody,  ib. 
granted  on  certificate  of  clerk  of  peace,  ib, 
defendant  if  in  court  may  be  taken  without,  ib. 
more  usual  to  issue,  ib. 
issued  and  filed  in  Crown  Office,  ib. 
doors  may  be  broken  on,  ib. 

outlaw  cannot  be  bailed  on,  without  prosecutor's  consent.  il>. 
how  outlawry  may  be  reversed  or  avoided,  ib,  (see  title  Oiithinrif.) 
Process  to  summon  petit  jnnj,  506,  (see  title  Jury,  Petit) 

Process  after  verdict,  to  bring  in  defendant  to  receive  sentence,  664 

PROCLAMATION, 

of  oyez  before  trial,  553 

need  not  appear  on  record,  558 

PROCLAMATION,  WRIT  OF,  354,  (see  title  Process  to  Outlainy.) 

PROFESSIONAL  CONFIDENCE, 

when  it  prevents  evidence  from  being  given,  605,  (see  title  Lcidencc.) 

PROSECUTION, 

criminal  object  of,  1,  (see  title  Prosecutor.) 
by  whom  to  be  instituted,  ib.  (see  title  Prosecutor.) 
Vol.  I.  3  Q 
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carried  on  in  the  name  of  the  crown,  1 
obligations  to  commence,  3 
expence  of,  how  defrayed,  8 
malicious,  how  punished,  10 
modes  of,  161 

enumerated,  ib. 

indictment,  102,  (see  title  Indictment.) 

presentment  of  grand  jury,  163,  (see  title  Presentment.) 

coroner's  inquest,  164,  (see  title  Coroner.) 

verdict  of  a  jury  in  civil  cause,  (see  title  Verdict,  Civil.) 

information,  (see  title /w/o/wia^ioM.) 

presentment  of  justices,  (see  title  Presentment.) 

PROSECUTOR,  1 

who  may  be,  ib. 

every  man  in  general  entitled  to  become,  ib. 

not  usual  for  any,  except  the  party  injured,  to  be,  ib. 

when  person  affording  opportunity  to  commit  the  offence  may  be,  2 

a  party,  not  a  creditor,  may  be  against  bankrupt  for  not  surrendering,  ib. 

attorney-general  may  be  by  information,  ib. 

if  prosecutor  die,  the  prosecution  does  not  abate,  ib. 

who  are  disqualified  from  becoming,  ib. 

obligations  to  become,  3 

moral  obligations  to  become,  ib. 

legal  obligations  to  become,  ib. 
when  guilty  of  misprision  in  not  becoming,  ib. 
when  illegal  for  the  prosecutor  to  compromise,  4 
when  he  may  be  bound  to  prosecute,  ib, 

justice  of  the  peace  compelled  to  become,  against  highways,  ib. 
constables,  when  compelled  to  become,  against  disorderly  houses,  5 
clerk  of  the  peace  compelled  to  become,  against  plunderers  of  wrecks,  ib. 
judge  may  order  any  person  to  become,  for  perjury  before  him,  ib. 
inducements  to  become,  ib. 
when  to  become,  is  his  only  course,  ib. 
when  to  become,  is  preferable,  6 

from  the  rank  of  the  party,  ib. 

from  defect  of  evidence,  ib. 

prosecutor  may  be  a  witness,  ib. 
must  give  up  civil  remedy  when  he  applies  for  information,  ib. 
need  not  give  up  his  civil  remedy  when  by  indictment,  ib. 
when  he  may  be  stopped  by  nolle  prosequi,  ib. 
should  not  commence  action  till  indictment  determined,  7 
rewards  and  immunities  he  wi!l  receive,  ib. 
he  may  have  restitution  of  stolen  goods,  ib. 

at  common  law  only,  on  appeal,  ib. 

by  statute,  on  indictment,  ib. 

he  may  have  them  though  sold  in  market  overt,  ib. 
when  he  may  be  remunerated  by  defendant's  speaking  with  him,  ib. 
may  have  a  third  of  the  fine  in  K.  B.   8  r  r        ^^ 

may  receive  satisfaction  from  defendant  on  mitigation  oi  hue,  il>. 
reward  to  him  to  be  considered  afterwards,  9,  (see  title  Rewards.) 
when  be  must  bear  the  costs,  ib.  (see  title  Costs.) 

protection,  liability  of  prosecutor,  9  ,       r        i    i    ta 

his  proceedings  must  be  both  malicious  and  untounded,  10 

in  felony,  no  action  can  be  ^ipported  against  him  without  record  of 

acquittal,  ib. 
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when  his  oath  in  support  of  the  charge  is  evidence  for  him,  0 
no  new  trial  after  verdict  in  his  discharge,  ib. 
when  he  may  be  indicted  for  conspiracy,  ib. 

PROVISO, 

when  process  may  be  awarded  with,  510,  (see  title  Jury,  PeiH-) 
in  act  of  parliament,  when  to  be  noticed  in  indictment,  283  b 

PUNISHMENTS, 

of  death,  779,  (see  title  Death,  Punishment  of.) 

of  transportation,  789,  (see  title  Transportation.) 

burning  in  hand,  711 

of  whipping,  796,  (see  title  Whipjjing.) 

of  pillory,  797,  (see  title  Pillory.) 

of  imprisonment,  799,  (see  title  Imprisonment.) 

of  hard  labour,  ib. 

of  fine,  808,  (see  title  Fine.) 

collateral,  811 

attorney  convicted  of  clergyable  felony.,  may  be  struck  off  the  rolls,  ib. 

attorney  practising  after  conviction  of  uifamous  crime,  may  be  tran- 
sported, ib. 

clergyman  allowed  clergy  may  be  degraded  in  spiritual  court,  ib. 

member   of    parliament  convicted   of    infamous    crimes    may   be    ex- 
pelled, ib. 

knight  of  the  Bath  may  be  degraded,  ib. 

PUTTING  OFF  TRIAL,  (see  title  Trial.) 

QUAKERS,  .,    r.  .,        s 

cannot  give  evidence  in  criminal  proceedings,  2.  592,  (see  title  Evidence.) 

may  direct  others  to  prosecute,  3 

their  affirmation  no  ground  to  issue  a  warrant,  34 

affirmation  cannot  be  received  on  examination,  77 

general  discussion  when  affirmation  may  be  received,  and  reasons,  592,  (sec 

title  Evidence.) 

QUALIFICATION, 

of  grand  jurors,  (see  title  Jury,  Grand.) 
of  petit  jurors,  (see  title  Jury,  Petit. 

QUASHING  CAPTION,  (see  title  Caption.) 

QUASHING  INDICTMENT,  (see  title  Indictment.) 

RAPE, 

excluded  from  clergy,  683 

RECITAL, 

stating  offence  by  way  of,  is  bad,  231 

RECOGNIZANCE, 

to  prosecute  should  be  taken  after  examination,  89 
party  refusing  may  be  committed,  90 
what  is  the  nature  of,  ib. 
need  not  be  signed  by  the  party  bound,  ib. 
a  matter  of  record,  ib. 

3  Q2 
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for  extra  costs,  when  the  prosecutor  tries  in  adjoining  county  at  large,  90 
to  give  evidence,  ib. 

infants  and  married  women  must  procure  others  to  be  bound  for  them,  91 

party  refusing  may  be  committed,  ib. 

married  woman  may  be  committed,  ib. 

expences,  how  defrayed,  ib. 
recognizances  and  examinations  to  be  certified,  ib. 
estreating  recognizances,  92 

wlien  party  is  excused,  under  4  Geo.  3.  c.  10.  ib. 

when  prosecutor  does  not  try  in  county  at  large  under  38  Geo.  3.  c.  52.  ib. 
of  bail,  (see  title  Bail.) 

to  indict  in  Westminster,  fulfilled  by  indicting  in  Middlesex,  137 
for  costs  on  certiorari,  (see  title  Certiorari.) 

RECORD  OF  JUDGMENT,  (see  title  Judgment.) 

when  defendant  entitled  to,  and  how  to  obtain,  459.  837 

REFERENCE  TO  MASTER,  (see  title  Judgment,  proceedings  pi-eparatory  to.) 
sometimes  by  recommendation  of  court  to  avoid  sentence,  693 
course  of  proceedings  on,  694 

RELEASE, 

effect   of,   in  restoring   competence    to    witness   in   forgery,  599,  (see  title 
Evidence.) 

REMANET, 

when  prosecution  made  a,  498 
defendant  not  liable   to  costs  on,  ib. 

REMISSION,  (see  title  Pardoti.) 

REPLICATIONS,  (see  titles  Plea,  Autrefois  Acquit,  S,-c.  and  Special  Pleas.) 

REPLY  ON  TRIAL, 

when  allowed,  627,  (see  title  Trial.) 

REPRIEVE, 

derivation  of,  757 
ex  mandalio  regis,  ib. 

from  mere  pleasure  of  the  crown,  758 
how  signified,  ib. 
how  carried  into  effect,  ib. 
ex  arbitrio  judicis,  ib. 
right  to  grant,  ib. 
exists  in  high  treason,  ib. 
when  it  is  usual  to  grant,  ib. 
sometimes  before  judgment,  ib. 
sometimes  on  condition  of  transportation,  759 
may  be  granted  for  a  time,  or  taken  away,  ib. 
ex  necessitate  legis,  ib. 

on  ground  of  pregnancy,  ib. 

where  law  as  to,  derived,  ib. 

woman  must  be  quick  with  child  to  claim,  ib. 

no  pica  at  trial,  ib. 

no  ground  to  arrest  judgment,  ib, 

how  to  be  urged,  ib. 

how  to  be  tried,  il). 
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ex  necessitate  legis — {continued.) 

on  ground  of  pregnancy — {continued.) 

respite  on,  should  be  till  next  sessions,  and  why,  760 
no  respite  of  right  on  second  pregnancy,  7G0,  I 
on  ground  of  insanity,  701 

no  lunatic  to  be  executed,  and  why,  ib. 
how  may  be  inquired  of,  ib. 
how  lunatic  may  be  afterwards  confined,  762 

REPUGNANCE,  (see  title  Indictment.) 

RESCUE, 

what  is  a,  62 

how  far  the  party  must  know  the  prisoner  to  be  in  custody,  ib. 

offence,  of,  what  degree,  ib. 

how  punishable,  ib. 

a  fresh  warrant  may  issue  after,  ib. 

an  escape  warrant  may  be  obtained  from  C.  J.,  63 

judgment  for,  707 

RESISTANCE  TO  PROCESS, 

legal,  when  defective,  60 

when  third  persons  may  interfere,  61 

when  all  interference  is  illegal,  ib. 

officers  may  imprison  a  third  person  opposing  them,  ib« 

RESTITUTION  IN  FORCIBLE  ENTRIES,  821 

RESTITUTION  OF  STOLEN  GOODS, 

at  common  law  only  to  appeal,  7,  817 

given  on  indictment  by  21  Hen.  8.  c.  11.  s.  7,  817,  18 

when  may  be,  817 

not  if  party  has  neglected  his  duty  to  public,  818 

will  be,  though  offender  were  not  taken  on  fresh  suit,  ib. 

will  be,  of  property  taken  from  servant,  ib. 

will  be,  though  party  robbed  die,  and  his  executors  prosecute,  ib. 

none,  where  goods  taken  by  mere  fraud,  811) 

how,  if  felon  waive  the  goods  in  flight,  ib. 

if  sold,  will  be  of  produce  of  them  in  money,  ib. 

will  be,  though  sold  in  market  overt,  7,  819 

rule  does  not  extend  to  affect  intermediate  possessors,  020 

can  be  only  of  things  named  in  indictment,  ib. 
how  to  be  recovered,  ib. 

formerly  by  writ  of  restitution,  ib. 

now  verbally  by  judges,  ib. 

prosecutor  may  take  them  if  he  finds  them  after  conviction,  ib. 

if  party  be  pardoned  or  acquitted,  owner  may  support  action,  ib." 

owner  cannot  take  goods  before  conviction,  821 
except  horses,  on  paying  for  tbeni,  ib. 

if  restitution  improper,  restitution  to  be  awarded,  ib. 

RETURN  TO  WRITS,  &c.  (see  title  Process.) 

REVENGE, 

ought  not  to  influence  prosecutor,  3 

not  the  object  of  criminal  prosecutions,  ib. 
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KEVERSAL  OF  ATTAINDER,  (see  title  J^amt/en  R^i^ersalof.) 
REVERSAL  OF  JUDGMENT,  (see  title  Judgment,  Reversal  of.) 

REWARDS,  (see  title  Immunities.) 

inducements  to  prosecute,  7 
enumeration  of,  in 

coining,  822 

highway  robbery,  822 

bu/glary,  ib. 

assisting  others  to  stolen  goods,  ib. 

stealing  sheep  and  cattle,  ib. 

returning  from  transportation,  ib. 

resistance  to  custom  officers,  823 

offences  on  black  act,  ib. 

many  former  rewards  now  abolished,  ib. 
how  to  obtain,  824 

RIOT. 

riding  in  a  body  to  quell,  lawful,  18 

ROBBERY, 

cannot  exist  with  consent  of  party  grieved,  2 
how  excluded  from  clergy,  679 

RULE  FOR  JUDGMENT, 

in  K.  B.  052,  (see  title  Jud^inenl.) 

RULES  TO  PLEAD, 

none  in  capital  cases,  432 

in  misdemeanors  in  K.  B.,  what,  ib. 

two  four-day  rules,  ib. 

one  four-day  rule  to  join  in  demurrer,  ib. 

defendant  has  four  days  to  plead  on  respondeas  ouster,  ib. 

practice  of  croM'n  office  as  to,  433 

motion  for,  ib. 

judgment  signed  by  default  at  expiration  of,  ib. 

will  not  be  set  aside  on  any  terms,  ib. 
rules  to  plead  guilty  on  conviction  of  other  defendants,  when,  ib. 

SACRILEGE, 

excluded  from  clergy,  683 

SANCTUARY, 

privilege  of,  abolished,  16 
plea  of,  444 

SATISFACTION, 

entry  of,  when  king  remits  a  fine,  811 

made  on  record  by  attorney-general,  813 

in  the  county  by  clerk  of  assize  on  attorney-general's  warrant,  814 

SCHEDULE,  (see  title  Caption.) 

returned  with  proceedings  on  certiorari,  327 

caption  extracted  from  it,  ib. 

must  shew  the  names  of  the  jurors  who  found  the  indictment,  333 

SCIENTER, 

averment  of,  231 6 
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SCILICET,  2-26,  (see  title  Indictments.) 

SCOLDS, 

indictment  against,  229 

SCOTCH  COVENANTOR, 

may  be  sworn  aftei'  the  manner  of  his  sect,  591 

SEA, 

trial  of  felonies  on,  (see  title  Admiralty  Sessions.) 

SEARCH  WARRANTS, 

legality  of,  established,  64 

•  at  common  law,  ib. 

■ by  statute,  64,  5 

to  search  for  libels  and  private  papers  illegal,  and  why,  65 

can  be  granted  only  on  oath,  ib. 

how  to  be  expressed,  ib. 

to  whom  to  be  directed,  ib. 

when  may  be  executed,  ib. 

should  direct  the  goods  to  be  brought  before  a  justice,  ib, 

general  search  warrants,  when  illegal,  66 

how  to  be  executed,  ib. 

what  variance  from,  will  make  the  officer  a  trespasser,  ib. 

what  is  to  be  done  with  goods  when  taken,  67 

what  officers  compelled  to  execute,  ib. 

SECRETARY  OF  STATE, 

may  issue  warrant,  26 

may  commit  without  oath,  33 

is  not  protected  by  the  statutes  in  indemnifying  justices,  68 

power  of,  to  prevent  justices  from  visiting  gaol,  806,  note  (b), 

may  commit  for  state  offences,  107 

SECURITY, 

to  pay  costs  in  mitigation  of  fine  by  leave  of  the  court,  good,  ib, 
when  party  attainted  to  give,  732,  note  (g). 

SENTENCE,  (see  title  Judgment,) 

SESSIONS,  ADMIRALTY,  (see  title  Admiralty  Sessions.) 

SESSIONS  OF  THE  PEACE, 

general  meaning  of  the  term,  134 
kinds  of,  enumerated,  ib. 
petit  sessions,  what,  ib. 
special  sessions,  what,  ib. 
general  quarter  sessions,  what,  ib. 

at  what  times  they  must  be  held,  ib. 

times  originally  specified  by  2  Hen.  5.  c.  4,  ib. 

how  distinction  of  general  and  quarter  sessions  arose,  ib. 

time  of  holding  Michaelmas  sessions  altered  by  54  Geo,  3.  c.  G4,  135 

other  sessions  remain  as  before,  ib. 

take  place,  in  fact,  at  differcut  times,  and  are  good,  ib. 

times  of  holding  in  Middlesex,  ib. 

commission  of  oyer  and  terminer  at  Middlesex  sessions,  136 

times  of  holding  in  Westminster,  ib. 

practice  iu  Middlesex  slated,  ib. 
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SESSIONS  OF  THE  PEACE— (co«/»merf.) 

indictments  transmitted   from  Westminster  and  Middlesex  to  the  Old 

Bailey,  136 
offence   committed   in  Westminster   may  be    tried    at  Middlesex  ses- 
sions, 137 
better  to  indict  at  Michaelmas  sessions,  and  why,  ib. 
recognizance  to  indict  at  Westminster  fulfilled  by  indicting  in  Middlesex, 

and  vice  versii,  ib. 
at  common  law,  K.  B.  suspended    sessions    in   the    county   where   it 

sat,  137,8 
origin  of  general  quarter  sessions,   138 
justices  originally  only  conservators  of  the  peace,  ib. 
caption  of  indictment  at,  must  shew  jurisdiction  by  commission,  ib, 
commission  of  peace  under  which  they  sit,  ib. 
when  altered  to  its  present  form,  ib. 
terms  of  commission,  ib. 
high  treason  cannot  be  tried  under,  139 
felony  may  be,  but  is  not  usually  tried  under,  ib. 
caution  in,  not  to  proceed  in  case  of  difficulty,  ib. 
forgery  cannot  be  tried  under,  ib. 
perjury  at  common  law  cannot  be  tried  under,  ib. 
extensive  meaning  of  the  word  "  Trespass,"  in,  139,  140 
conspiracies  may  by  tried  under,  140 
other  offences  triable  under,  ib. 

no  new  offence  triable  under  unless  so  provided  in  the  act,  ib. 
usury  not  triable  under,  ib. 
smaller  offences  should  be  tried  under,  141 
king  may  grant  for  a   smaller   district  than   a  county,  ib. 
county  justices   can    only    be   barred    by   an   express   non  iutro- 
mittant,  ib. 
general    quarter    sessions     for    towns    corporate    have    nearly  the    same 

powers,  ib. 
practice   of  calling,  swearing,  and   charging  grand  jury  at,  312,  (see   title 

Jury,   Grand.)  , 

trial  at,  (see  title  Trial) 

SHERIFF,  (see  title  Arrest.      Warrant) 
bound  to  arrest  felons,  25 
all  must  assist  them,  ib. 

if  assaulted  may  apprehend  and  detain  offender,  2(i 
may  authorize  others  to  execute  warrant,  48 
formerly  used  to  bail,  97 
now  never  bails,  98 

SIMONY, 

no  accessaries  in,  Cro.  Eliz.  C89 

SI  NON  OMNES,  WRIT  OF,  148,  (see  title  Assizes.) 

SPEAKER, 

of  either  house  of  parliament,  may  grant  warrant,  34 

SPEAKING  WITH  PROSECUTOR, 

occasionally  allowed,  7 

practice  censured    and  defended,  8 

ought  to  be  allowed  with  prudence,  ib. 
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SPECIAL  CASE, 

verdict  reserved  with,  647,  (see  title  Verdict.) 

SPECIAL  COMMISSIONS  OF  OYER  AND  TERMINER, 

issued  on  urgent  occasions,   149 

trial  by  general  commission  more  expeditious,  ib. 

arise  iu  some  degree  from  the  locality  of  offences,  ib. 

provision  respecting  33  Hen.  8.  c.  23,  ib. 

this  act  introductory  only  of  a  new  mode  of  trial,  150 

act  repealed   as   to  treasons  in  the  realm,  ib. 

continues  in  force  as  to  murders,  ib. 

extended  by  43 Geo.  3.  c.  113,  to  accessaries   before,  and  manslaughter,  ib. 

crimes  in  plantations  triable  thus  in  England,  ib. 

commission  as  well  as  indictment  must  preserve  the  language  of  the  act,  ib. 

sometimes  issued  for  more  speedy  trial  of  domestic  offences,  ib. 

indictment  taken  before  other  commissioners  may  be  decided  under,  ib. 

SPECIAL  JURY,  (see  title  Junj,  Petit.) 

SPECIAL  PLEAS  IN  BAR, 

When  proper,  472 

where  exceptions  in  a  statute  are  pleaded,  ib. 

not  son  assault  demesne,  ib. 

never  with  general  issue  to  same  matter,  ib, 

may  be  as  to  part  and  general  issue  as  to  residue,  ib. 

formerly  exemptions  thus  pleaded,  ib. 

now  seldom  used  except  in  indictments  as  to  highways  and  bridges,  ib. 

in  case  of  highways  and  bridges,  ib. 

general  rule  when  requisite,  473 

what  may  be  shewn  under  not  guilty,  ib. 

when  general  issue  will  suffice,  474 

parish  and  county  must  in  general  plead  specially,   ib. 

whatever  prosecutor   must  prove  defendant   may  deny  by  general 
issue,  ib. 

individual  need  not  plead  that  he  is  not  bound   by  tenure,  ib. 

what  parish  may  shew  under  general  issue,  475 
Form  of,  475 

by  parish,  that  the  townships  within  it  are  liable  to  repair  their  own 

roads,  ib. 
mode  of  pleading  prescription  by  townships  to  repair,  ib. 
must  shew  what  part  of  way  lies  in   each,  476 
must  always  disclose  party  bound  to  repair,  ib. 
even  when  general  issue  would  have  been  sufficient,  ib. 
in  pleading  tenure  "  ratione  tenurse,"  good  without  "  suae,"  ib. 
prescription  need  not  be  stated  in  plea  of  tenura^,  il). 
when    obligation   arises    from   inhabitancy,    prescription    must    bo    set 

forth,  ib. 
individual  cannot  be  bound  without  tenure  or  prolit,  477 
plea  that  inhabitants  of  part  of  parish  are  bound  by  proscription,  bad,  ib. 
plea  by  individual  must  traverse  his  liabilily,  ib. 
parish  or  county  ought  not  to  traverse  their  own  liability,  ib. 

Replications  to,  411 

issue  should  not  be  taken  on  improper  traverse,  ib. 
similiter  to  general  issue,  478 

by  clerk  of  the  peace  at  session,  ib. 
by  clerk  of  assizes  at  assize,  ib. 
may  be  inserted  afterwards,  ib. 
none  in  felony,  ib. 
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SPECIAL  VERDICT,  G42,  {sec  title  Verdict.) 

STAMP, 

when  necessary  to  make  documents  evidence,  582,  (see  title  Evidence.) 

STATUTE,  (see  title  Penal  Statute.) 
when  indictment  lies  on,  162 
indictments  on  form  of,   (see  title  Indictment.) 

STAY  OF  JUDGMENT, 

when  allowed,  (see  title  Judgment ,  Proceedings  as  to.) 

STOLEN    GOODS,    RESTITUTION    OF,    (see  title  Restitutim  of  Stolen 
Goods.) 

STRIKING, 

in  King's  Courts,  judgment  for,  706 
in  King's  Palaces,  judgment  for,  707 

SUBPOENA, 

out  of  Crown  Office,   to  compel  attendance  before  grand  jury,  or  petit  jury, 

at  assizes,  or  Old  Bailey,  320 
attachment  for  disobedience  of,  321.  608 
at  sessions,  to  attend  grand  or  petit  jury,  321.  610,  (see  title  Jnnj,    Grand.) 

SUBPOENA  AD  TESTIFICANDUM,  321.  608,  (see  title  Evidence.) 

SUBPCENA  DUCES  TECUM,  320.  610,  (see  title  Evidence.) 

SUMMING  UP  EVIDENCE,   631,  (see  title  Trial.) 

SUMMONS,  (see  titles  Arrest,   Warrant.) 
when  proper,  32 
its  form  and  requisites,  ib. 
usual  to  fix  time  of  attendance,  ib. 
accused  bound  to  wait  the  magistrate's  leisure  on,  ib. 
may  be  sometimes  without  oath,  ib. 
if  on  oath  it  should  be  so  stated,  ib. 
copy  of,  how  to  be  served,  32,  3 
of  a  justice  to  supposed  offender,  32,  3 
husband  need  not  be  summoned  on  complaint  against  wife,  33 

SUNDAY,  arrest  may  be  made  on,  16.  343 

SUPERSEDEAS, 

how  an  arrest  may  be  prevented  by,  36 

mode  of  entering;  into,   AG,  7 

defendant  should  keep  it  in  his  possession  to  produce  to  officer,  47 

form  of,  ib. 

legality  of  disputed,  ib. 

confined  to  cases  clearly  bailable,  ib. 

after  indictment  found,  346 

to  prevent  outlawry,  354 

SURGEONS,  in  gaols,  807 

SURPLUSAGE,  294  to  296,  (see  HMq  Jndictmmt.) 

TALES,  (see  title  Jury,  Petit.) 

TECHNICAL  WORDS,  (see  title  Indictment.) 

TIME, 

of  examination  should  not  be  stated  in  warrant,  40 
what  is  allowed  for  taking  examination,  73 
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TIM  E — (continued.) 

iu  which  prosecution  ought  to  be  commenced,  159 

must  be  in  ensuing  sessions  after  commitment,  without  cause  shewn,  ib, 

if  not,  court  will   bail  under  Habeas  Corpus  act,  ib. 

this  does  not  preclude  the  crown  from  indicting  at  any  time,  ib. 

there  is  no  general  statute  of  limitations  in  criminal  cases,  160 

no  length  of  time  will  legalize  a  nuisance,  ib. 

anciently   indictments   not  preferred  till   a  year  and   a  day   to   favor 

appeal,  ib. 
immediate  prosecution  now  enjoined,   ib. 
motives  for  appeal  taken  away,  ib. 
treason,  except  against  the   king's  life,  must  be  indicted  within  three 

years,  ib. 
all  proceedings  under  Black  Act  must  be  within  three  years,  ib. 
offences  against  23  Eliz.  c.  1.   for  not  attending  church,   within  three 

years,  ib. 
indictments  on  penal  statutes,  limitation  on,  ib. 

information   against  magistrate  must  be  moved   for   within  two   terms 
after  offence,  ib.  (see  title //t/br/«a^/o/t.) 
statement  of  an  indictment,  (see  title  Indictment.) 
of  trial,  483  (see  title  Trial,  Time  of.) 
of  motion  for  criminal  information,  lOG.  856 

TOWER, 

a  legal  state  prison,  108 
commitment  to,  general,  good,  110 

TRANSPORTATION,  PUNISHMENT  OF, 

unknown  to  the  common  law,  789 

how  it  arose  in  case  of  abjuration,  ib. 

how  first  introduced  and  repeated  as  a  punishment,  ib. 

how  introduced  as  a  condition  of  pardon,  ib. 

allowed  by  Habeas  Corpus  act,  790 

introduced  on  allowance  of  clergy,  by  4  Geo.  I.  c.  ^l,  ib. 

regulated  by  5  Geo.  4.  c.  84,  791 

see  the  regulations,  791   to  796 

TRAVERSE, 

meaning  of,  486 

mode  of  putting  off  trial,  ib. 

way  in  which  it  is  done,  ib. 

after  it,  defendant  cannot  be  tried  at  gaol  delivery,  ib. 

may,  if  he  gave  ten  days  notice  to  prosecutor  before  plea,  ib. 

when  improper  in  a  plea,  477 

TREASON,  (see  title  Petit  Treason.) 

party  suspected  of  may  be  arrested,  (see  title  Arrest.) 

party  procuring  the  escape  of  a  traitor,  guilty  of,  62 

examination  no  evidence  of,  81 

person  charged  with  cannot  be  bailed  by  justices,  95 

general  commitment  for,  good,  111 

person  regularly  committed  for,  cannot  obtain  habeas  corpus,  123 

bail  allowed  in  on  habeas  corpus  after  unreasonable  delay  to  prosecute,  131 

cannot  be  tried  at  sessions,   139 

except  against  the  king's  life  must  be  indicted  within  three  years,   160 

copy  of  indictment,  &c.   allowed  in,  404,  (see  title  Copy  of  Judiclmcnt.) 

two  counsel  allowed  in,  to  make  full  dcfouce,  109 

evidence  in,  081,  (sec  title  Evidence.) 
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TRE  ASON-  {continued.) 

judgment  in,  701 

judgment  in  treasons  relating  to  coin,  702 

forfeiture  on,  727.  730,  (see  title  Forfeiture.) 

corruption  of  blood  on,  739,  (see  title  Corruption  of  Blood.) 

attainder  of  reversed,  for  wanting  "  ipso  vivente,"  753 
TRESPASS, 

action  of,  does  not  lie  when  arrest  is  under  a  warrant,  19 

TRIAL, 

Time  of,  483 

where  prosecutor  or  defendant  bring  down  record,  482 
in  felonies,  483 

at  assizes,  where  bill  is  found,  ib. 

jurors  returned  to  assizes  for  immediate  trial,  ib, 

immediate  in  misdemeanors  when  defendant  in  custody,  484 

felonies  usually  tried  before  misdemeanors,  ib. 

in  treason,  fifteen  days  between  arraignment  and  trial,  ib. 
in  misdemeanors,  where  defendant  is  not  in  custody,  ib. 

not  usnal  to  try  at  same  assizes,  ib. 

where  defendant  can  compel  prosecutor  to  try  at  same  assizes,  ib. 

regulations  of  1  Geo.  4.   c.  4.  s.  3.  ib. 

regulations  of  30  Geo.  2.  c.  24.  484  a. 

what  done,  where  two  defendants  whose  wishes  differ,  ib. 

traverse  allowed  till  next  sessions  or  assizes,  ib. 

practice  on  midland  circuit,  ib. 

reasons  for  distinction  between  felonies  and  misdemeanors,  485 

what  misdemeanors  triable  immediately  by  statute,  ib. 

mode  of  putting  off  by  traverse,  486,  (see  title  Traverse.) 
will  not  be  fixed  in  capital  case,  unless  defendant  present,  487 
when  proceedings  are  in  K.  B.,  ib. 

fifteen  days  space  allowed  for  return  of  jury,  ib. 

when  defendant  may  be  tried  at  bar,  ib. 

when  proceedings  sent  back  by  writ  of  Nisi  Prius,  ib. 
consequences  of,  ib. 

in  information,  ib. 

how  trial  may  be  compelled,  ib.  [ib. 

attorney-general  can  be  compelled  by  defendant  to  try,   when, 

when  original  indictment  found  in  K.  B.  488 

Notice  of,  488 

defendant  must  give,  after  traverse,  ib. 

at  assizes,  ib. 

at  sessions,  ib. 

when  proceedings  sent  down  from  Crown  Oflice,  ib. 

justices  at  sessions  may  fix  time  of,  ib. 

should  specify  nature  of  offence,  ib. 

should  be  signed  by  defendant  and  not  by  his  solicitor,  ib. 

should  be  served  personally,  ib. 

affidavit  should  be  made  of  service,  and  why,  489 

if  prosecutor  cannot  be  found,  affidavit  of  that  fact  should  be  made,  ib. 

proceedings  where   prosecutor  cannot  be  found,  ib. 

when  recognizance  in  nuisances  will  be  respited,  ib. 
Proceedings  preparatory  to,  490 

conduct  of  defendant,  ib. 

takes  out  copy  of  proceedings,  ib. 
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TRIAL — {continued.) 

Proceeedings  preparatory  to — {continued.) 
sues  out  venire,  490 
obtains  subpoenas  for  witnesses,  ib. 
delivers  venire  to  under-slieriff,  ib. 
traverse  entered,  ib. 
proceedings  at  sessions  and  assizes  similar,  ib. 

Putting  off,  490 

when  may  be,  ib. 

in  all  cases  on  sufficient  grounds,  491 

even  on  collateral  issues  on  affidavit  of  defendant  himself,  ib. 
what  sufficient  grounds  for,  490 

libel  intended  to  influence  jury,  491 

illness  of  defendant's  attorney,  ib. 

to  enable  accomplice  to  procure  pardon,  ib. 

where  material  witness  is  ignorant  of  the  obligations  of  oath,  to 

instruct  him,  ib. 
absence  of  material  witness,  ib. 

not  if  witness  was  here  at  time  of  notice  of  trial,  492 

not  where  witnesses  are  never  likely  to  return,  ib. 

may  be  till  interrogatories  answered,  ib. 

on  offence  in  India  till  examinations  procured,  ib. 

not    without     terms    where    defendant    has    been   guilty    of 

laches,  ib. 
not  where  witness  is  only  to  character,  ib. 
other  instances,  ib. 
mode  of,  ib. 

notice  must  be  given  to  opposite  party,  ib. 
rule  Nisi  obtained  in  K.  B.  ib. 
affidavit  of  circumstances,  ib. 

when  must  state  when  absent  witnesses  expected  to  return,  493 
when  need  not  state  time  of  expected  return,  ib. 
oath  must  be  positive,   and  not  as  to  belief,  ib. 
may  be  general  where  no  ground  to  suspect  imposition,  ib. 
should  state  notice  and  its  service,  ib. 
how  must  be  framed  where  there  is  cause  of  suspicion,  ib. 
must  in  general  be  made  by  the  applicant,  ib. 
may  in  some  cases  be  made  by  third  persons,  ib. 
should  be  made  at  least  two  days  before  time  of  trial,  ib. 
seldom  allowed  for  longer  than  next  term,  or  till  next  assizes,  494 

may  be  longer  in  some  circumstances,  ib. 
when  delayed  till  day  of  trial,  prosecutor  entitled  to  costs  of  day,  ib. 
when  party  bound  to  appear  is  ill,  motion  should  be  made  to  court,  ib. 

Place  of,  494,  (see  title  Indictment  as  to  Venue.) 
power  of  K.  B.  to  appoint  on  certiorari,  ib. 
when  in  city  or  town  corporate,  may  be  in  adjoining  county,  ib. 

exceptions,  ib. 

venue  and  rules  of  proof  remain  the  same  as  before  change,  495 
no  strong  evidence  of  partiality  requisite  to  change,  ib. 
mode  of  changing,  ib. 
affidavit  of  grounds,  ib. 
motion  for  rule  to  shew  cause,  ib. 
suggestion  of  partiality  entered  on  the  roll,  ib. 

not  traversable,  ib. 

reasonable  time  given  to  other  party  to  oppose,  ib. 
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how  record  sent  down  from  city  to  County  Palatine  of  Chester,  495 
when  oflence  in  Wales,  of  course  in  adjoining  county  of  England,  496 
recognizance  for  extra  costs  under  38  Geo.  8.  c.  52,  ib. 

no  occasion  for  when  indictments  removed  by  certiorari,  ib. 
after  certiorari  trial  on  civil  side,  ib. 
provision  as  to  the  lodgings  of  judges  at  assizes  where  cities  are  coun- 
ties in  themselves,  ib. 
toithdrawing  record  before,  499 
party  must  pay  costs  on,  ib. 

Jiiry  at,  500,  (see  title  Jury,  Petit.) 

Proceedings  at,  531 

calling  defendant  to  the  har,  ib.  (see  title  Arraignment.) 

in  felonies  defendant  already  in  court,  ib. 

in  K.  B.  party  brought  in  by  habeas  corpus  on  side-bar  rule,  ib. 

irons  taken  off,  ib. 

may  be  allowed  to  sit,  ib. 

allowed  use  of  pen,  ink,  and  paper,  ib. 

peer  no  right  to  sit  covered  in  case  of  misdemeanor,  ib. 

defendant  need  not  be  present  in  case  of  misdemeanors,  532 
calling  petit  jury  at,  ib.  (see  title  Jury,  Petit.) 
address  to  jury,  ib. 

address  to  prisoner  as  to  challenges,  ib. 
swearing  jurors,  ib. ' 

jury  called  in  treason  in  order  of  panel,  ib. 
how  jury  chosen  from  papers  drawn,  533 
proceeding  on  misdemeanor,  after  traverse,  ib. 
challenges  by  prisoner  or  crown,  (see  title  Jury,   Petit.) 
swearing  and  counting  jury,  551,  (see  title  Jury,  Petit.) 
address  of  clerk  to  jury,  552 
proclamation  by  crier,  553 
need  not  appear  on  record,  ib. 
jury  desired  to  look  on  the  prisoner,  554 
indictment  again  read  over,  ib. 
charge  to  jury  to  inquire,  ib. 

not  necessary  for  defendant's  appearance  in  misdemeanor,  555 
not  necessary  to  read  indictment  in  misdemeanor,  and  why,  ib. 
junior  barrister  gives  outline  of  pleadings,  ib. 
leading  counsel  opens  the  case,  and  how,  ib. 
witnesses  for  crown  called,  ib. 

evidence  for  crown,  556  to  623,  (see  title  Evidence.) 
prisoner  called  on  for  defence,  623 
defence,  ib. 

prisoner  entitled  to  address  the  jury,  ib. 
not  by  counsel,  except  in  treason  and  misdemeanors,  ib. 
in  treason  may  have  two  counsel  to  speak,  ib. 
in  felonies  may  have  counsel  to  cross-examine,  624 
if  without  counsel  court  must  act  as  counsel  for  him,  ib. 
Evidence  for  prisoner,  ib.  (see  title  Evidence.) 
Reply  of  counsel  for  prosecution,  627 

not  in  general  allowed  where  prisoner  adduces  no  evidence,  ib. 
mere  collateral  evidence  will  not  warrant,  627,  8 
defendant  always  replies  when  he  opens,  ib. 
attorney  and  solicitor-general  may  always  claim,  ib. 
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solicitor-general,  in  treason,  may  reserve  himself  for,  6*28 
adjournment  from  day  to  day,  ib. 

may  be  without  consent,  ib. 

how  jury  disposed  of  on,  ib. 

how  entered  on  the  record,  629 
prohibiting  publication  of  proceedings,  ib. 
illness  or  death  of  juror  during  trial,  consequences  of,  ib. 

in  case  of,  must  be  a  fresh  jury,  ib. 

what  done  in  case  of  temporary  illness,  ib. 

when  new  panel  returnable  instanter,  ib. 

prisoners  may  challenge  new  jurors,  ib. 

if  prisoners  be  taken  ill,   what  to  be  done,  ib. 

when  a  single  fresh  juror  by  consent,  730 
no  papers  must  be  delivered  to  jury  during  trial,  ib. 
withdrawing  juror,  ib. 

may  be  by  consent  to  let  prisoner  into  new  defence,  ib. 

not  without  consent  of  prisoner,  ib.  ...    r 

court  ought  not  to  suffer  prisoner  to  consent  to,  when  to  his  prejudice,  ib. 

absurd  to  allow,  for  defect  of  evidence,  ib. 

may  be  on  illness  of  witness,  G31 

doubted  whether  it  may  be  on  defect  in  indictment,  ib. 

summary  of  decisions  as  to,  ib. 

contempts  of  court  during  trial,  ib. 

punishable  in  third  persons,  ib. 

defendants  acquitted  may  be  committed  for,  ib. 
summing  up  evidence,  ib, 

judge  takes  notes  in  order  to,  632 

advantage  of  judge  taking  notes,  ib.  ,    m    .•  i    -i. 

where  several  defendants,  evidence  should  be  separated  afTectiug  each,  ib. 
conduct  of  jurors  in  considering  verdict,  ib.  (sec  title  Jury,  1  etit.) 
asking  jury  as  to  verdict,  635 

how  jury  called  over,  ib. 

jury  depute  foreman  to  answer  for  them,  ib. 

address  of  clerk,  ib. 

mode  of  delivering  verdict,  ib. 

mode  of  entering  verdict  on  record,  635,  6 
verdict  given,   (see- title  Verdict.)  ^.„    ,        ,-.i    -tr    j-„,\ 

when  jury  may  be  sent  to  reconsider  verdict,  647,  (see  i^\XQ^ eidict.) 

proceedings  on  conviction,  648 

prisoner  set  aside  till  judgment,  ib.  .  •      ^  ^„«„  i    :i. 

another  indictment  preferred  when  arrest  of  judgment  is  expected,  ib. 

proceedings  on  acquittal,  ib. 

acquittal  on  merits,  an  entire  discharge,  il>. 
action  may  be  brought  after  bonk  fide  acquittal,  ib. 
distinction  between  the  civil  ami  common  law  as  to,  ib. 
prisoner  set  at  liberty  unless  legal  grounds  o    dctamer,  ib. 
formerly  prisoner  might  be  bound  to  good  behaviour,  (»4J 

not  present  practice,  and  why,  ib. 
■when  prisoner  may  bo  detained,  ib. 

when  acquittal  on  matter  of  form,  ib. 

when  renewal  of  offence,  ib. 

wben  acquittal  of  insanity,  ib. 

not  for  fees,  ib. 
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ancient  inquiry  by  jury  as  to  party  guilty,  650 

laid  aside,  ib. 
costs  to  defendant  on  information  in  K.  B.  ib. 
Neio  Trial,  654,  (see  title  Neio  Trial.) 

TRIAL  AT  BAR, 

in  misdemeanor  when  allowed,  497 

when   on  application  of  attorney-general,  ib. 

in  capital  cases  not  granted  unless  defendant  is  present,  ib. 

never  unless  in  cases  of  necessity,  ib. 

may  still  be  though  jury  defective  at  time  appointed,  498 

TUMBREL,  what,  797,  (see  title  Pillory.) 

TYBURN  TICKET,  (see  title  Immunities.) 

USURY,  sessions  have  no  jurisdiction  over,  140 

VACATING  JUDGMENT,  (see  title  Judgment)  when  may  be,  722 

VAGRANT, 

arrest  under  vagrant  act,  16 

officers  can  only  search  suspected  places  for,    and   take    persons    of  that 
class,   66 
VARIANCE,  (see  title  Indictment,)  293. 194  to  201. 
VENIRE,  (see  title  Process,)  for  petit  jury,  (see  title  Jury,  Petit.) 

VENIRE  FACIAS  DE  NOVO,  (see  title  Netv  Trial.) 
proper  after  special  verdict  to  obtain  new  trial,  654 
ancient  proceedings  before  motion  for  new  trial,  ib. 
difference  between,  and  new  trial,  ib. 
when  may  be  obtained,  ib. 

VENUE,  (see  title  [ndictment.) 

in  action  against  justice  must  be  laid  in  proper  county,  68 

VERDICT, 

how  it  must  be  given,  636 

in  all  capital  cases  and  felonies,  openly,  ib. 
in  inferior  offences  may  be  privy,  ib. 
by  consent,  may  be  at  judge's  house,  ib. 
kind  of  verdict  which  may  be  given,  ib. 
general,  637 

when  jury  may  find,  ib. 

case  of  libels,  ib. 
partial,  ib. 

convicting  of  part  and  acquitting  of  part,  how,  ib. 

convicting  of,  inferior  and  acquitting  of  higher  offence,  638 

instances  of,  ib. 

not  for  misdemeanor  on  indictment  of  felony,  and  why,  639 

never  as  for  a  trespass,  ib.  i     i,       -u 

never  of  petit  treason  on  indictment  of  murder,  and  why,  ib. 

when    offence    appears    higher,   another    indictment    should   be 

framed,  ib.  i     i      f  l 

entire  judgment  may  be   given  when   some  counts   bad,  alter  general 

verdict,  640 
reason  of  difference  between  civil  and  criminal  cases,  ib. 
no  judgment  on  part  of  count  when  whole  found,  ib. 
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acquitting  some  defendants  and  convicting  others,   GIO 

principal  in  second  degree  may  be  convicted  when  principal  in  first 
acquitted,  ib. 

one  cannot  be  found  guilty  of  riot  or  conspiracy  as  by  him  alone,  ib. 

may  be  where  laid  as  with  others  unknown,  ib. 

may  be  where  others  do  not  come  in  to  be  tried,  ib. 

if  principal  be  acquitted,  accessary  must  be  also,  C4l 
when  several  may  be  found  guilty  in  different  degrees,  640 
when  not,  ib. 

mode  of  entering  partial  verdict,  641 

whether  "  not  guilty"  of  part,  and  "  guilty"  of  the  residue,  641,  2 
minute,  a  mere  memorandum  for  officer,  642 
special,  ib. 

jury  may  in  any  case  find,  ib. 

formerly  obliged  to  find  where  a  killing  was  per  infortunium,  ib. 

not  where  there  was  no  blame,  643 

now  usual  to  give  general  verdict  of  acquittal,  ib. 
form  of,  ib. 

no  technical  words  requisite,  ib. 

must  state  facts  not  evidence,  ib. 

must  find  all  facts  of  the  offence,  ib. 

court  cannot  supply  defects  in,  ib, 
instance  in  murder,  644 
instance  in  robbery,  ib. 
instance  in  usury,  ib. 

need  not  exactly  agree  with  indictment,  ib. 
instances   of  immaterial  variance,  ib. 
fact  transitory  may  be  found  at  true  place,  645 
nothing  essential  to  the  charge  must  be  found  out  of  county,  ib. 

time  and  place  must  be  correctly  stated,  ib. 

all  material  facts  found  within  the  county,  ib. 

facts  will  betaken  as  having  occurred  in  the  order  they  are  stated,  ib. 

legal  conclusion  unnecessary,  ib. 

if  superfluous  matter  introduced,  court  will  reject  it,  ib. 

cannot  be  amended  in  substance,  ib. 

when  may  be  amended  in  form,   645,  6 

may  be  made  to  correspond  with  manifest  intent  of  jury,  646 

when  argued,  defendant  need  not  be  present,   ib. 

judgment  on,  when  may  be  for  part,  ib. 

judgment  on  cannot  be  for  misdemeanor  on  indictment  of  felon\ ,  ib. 

when  no  judgment  can  be  given  on,  party  may  be  re-iudicte<l,  OUi,  7 

when  verdict  imperfect,  venire  facias  de  novo  in  misid«'meanors,  (MtJ 

not  in  capital  cases,  ib. 

discharge   on  imperfect  verdict  no  bar  to  another  prosecution,  617 
general,  with  special  case,  ib. 

advantage  of  in  point  of  expence,  ib. 
writ  of  error  lost  by,  ib. 
state  facts  only  on  record,  ib. 
refers  to  court  both  facts  and  evidence,  ib. 
in  substance  does  not  differ  from  special  verdict,  ib. 
K.  B.   will  not  take    cognizance  of,  when    reserved  on  indictment  from 

sessions,  ib. 
will,  on  removal  of  conviction,  ib. 

Vol.  1.  3  It 
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when  jury  may  be  sent  to  reconsider,  G47 

•when  there  is  evident  mistake  or  partiahty,  ib. 

when  6nding  is  repugnant,  ib. 

seklom  after  acquittal,  640 

jury  may  voluntarily  amend  verdict  before  recorded,  ib. 

no  amendment  after  verdict  recorded,  ib. 

error  in  form  in  verdict  may  be  set  right,  ib. 
removal  of  verdict  into  K.  B.  652 

VERDICT,  CIVIL, 

when  may  be  the  foundation  of  a  criminal  proceeding,  1G4 
formerly  in  action  of  trespass  de  uxore  rapta,  ib„ 
in  an  action  for  taking  goods  if  jury  find  it  felonious,  ib. 
in  action  of  slander,  if  justification  is  found  to  be  true,  105 
must  be  in  some  court  having  competent  jurisdiction  to  try,  ib. 
VIDELICIT,  use  of,  220 
VI  ET  ARMIS,  (see  title  Indictment.) 
VIEW, 

cannot  be  granted  at  assizes,  483 

proceedings  removed  by  certiorari  to  obtain,  ib. 

power  of  granting  in  civil  cases,  ib. 

may  be  in  case  of  nuisance,  ib. 

not  for  perjury,  ib. 

rules  as  to,  in  civil  cases,  applicable,  ib. 

jury,  in  case  of,  509 

VISNE,  (see  titles  Indictment.     Venue.) 

WALES,  venue  in  offences  arising  in,  (see  title  Indictment.) 

WARRANT,  (see  title  Arrest.) 

offender  may  be  apprehended  by,  before  indictment,  11 

offender  may  be  charged  criminally  by,  when  in  custody  at  a  civil  suit,  ib. 

offender  cannot  betaken  out  of  the  custody  of  the  court  by,  ib, 

when  justice  may  issue  it  by  statute,  ib. 

may  be  issued  by,  whenever  jurisdiction  is  given  over  the  offence,  13 

not  usual  to  issue  it  for  a  private  libel  or  perjury,  ib. 

may  be  issued  by  a  bench  of  justices  for  perjury,    14 

always  issued  for  attempts  to  cotiirait  felony,  ib. 

formerly  thought  it  could  issue  only  on  the  magistrate's  own  suspicion,  ib. 

may  now  be  granted  on  the  testimony  of  others,  ib.  ' 

may  be  issued  against  offenders  at  sea,  ib. 

may  be  issued  against  offenders  in  Ireland,  or  foreign  parts,  ib. 

reasons  why  it  should  be  allowed,  14 

why  it  is  better  to  act  under  it,  15,  31,  33 

constable  should,  if  possible,  procure  it,  23 

magistrate,  when  a  witness,  ought  not  to  grant,  25 

secretary  of  state  and  coroner  may  issue,  26 

mode  of  obtaining,  31 

Avhen  summons  is  preferable  to,  (see  title  Summons)   32 

on  what  evidence  a  v/arrant  may  be  granted,  33 

secretary  of  state  may  commit  without  oath,   ib. 

justice  of  peace  must  proceed  on  view  or  oath,  ib. 

duty  of  justices  in  this  case,  34 

if  iiiagistrate  grant  it  without  grounds,  he  will  be  a  trespasser,   ib. 

cannot  grant  it  on  Quaker's  affirmation,  ib. 
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must  take  all  charges  in  writing,  34 

but  the  affidavit  before  justice  does  not  require  stamping,  ib. 
by  whom  a  warrant  may  be  granted,  ib. 
power  of  justices  to  grant,  35 

power  to  grant  for  offences  committed  elsewhere,  ib. 
backing  warrants  extends  the  jurisdiction  of  magistrates,  36 
powers  of  the  London  police  officers  to  fine,  ib. 
may  be  avoided  by  a  supersedeas,   (see  title  Supersedeas)  ib. 
magistrate  should  not  grant  when  he  is  a  witness,  ib. 
a  judge  of  K.  B.  may  issue  to  any  part  of  England  or  Wales,  ib. 
judge's  warrant  usually  directs  the  party  to  be   taken   to  some  neighbour- 
ing justice,  ib. 
judge's  warrant  tested  generally,  England,  37 
statutable  power  of  judges,  to  issue  warrants,  ib. 
to  whom  a  warrant  is  to  be  directed,  38 

may  be  to  any  one,  ib. 

more  advisable  to  direct  it  to  the  constable  of  tlie  precinct,  ib, 

justice  issuing   a  warrant  under,    must  direct    to  constable,   and   not 
sheriff,  ib, 
form  and  requisites  of  warrant,  ib. 

must  be  in  writing,  and  signed,  ib. 

whether  it  must  be  under  seal,  ib. 

should  set  out  the  day  and  year,   but  need  not  the  place,  39 

county  must  be  stated  in  the  margin,  ib. 

judge's  warrant  dated  England,  justice's  of  his  own  county,  ib. 

need  not  be  returnable   at  a  time  or  place  certain,  ib. 

may  be  either  in  the  name  of  the  king  or  the  justice,  ib. 

always  in  the  king's  name  after  indictment,  ib. 

may  be  either  general  or  special  in  its  return,  ib. 

if  general,  the  officer  may  bring  the  prisoner  before  whom  he  pleases,  ib. 

name  of   the  party  taken,  how  to  be  stated,  ib. 

Low  party,  when  name  unknown  may  be  described,  ib. 

no  addition  needed,  40 

effects  of  mistake  in  the  name,  ib. 

regular,  though  the  name  be  inserted  after  the  signature,  ib. 

should  be  against  a  married  woman  alone,  if  alone  guilty,  ib. 

need  not  nor  ought   to   state  the  time  when  the  prisoner  is  to  be  ex- 
amined, ib. 

how  far  the  offence  must  be  set  forth,  41 

general  warrants  to  apprehend  all  suspected   persons,  illegal,   ib. 

warrants  to  apprehend  all  persons  suspected  of  a  crime  illegal,  42 

warrants  to  take  up  disorderly  people  exceptions,  ib. 

better  to  state  the  offence,  ib. 

particular  circumstances  need  not  be  shewn,  ib. 

indorsement  of  "  not  bailable;'  on  the  warrant,   ib. 

form  of  warrant  in  the  London  police  offices,  43 

form  in  the  country,  ib. 
delivery  of  to  the  officer,  with  fee,  44 

allowance  of  expences  to  high  and  special   constables,  ib. 
indemnification  to  constables  out  of  the  parish  rates,  ib. 
consequences  of  death  in  the  execution  of  a  defective  warrant,  ib. 
backing  the  warrant,  45 

formerly  there    ought   to    have    been    a   separate  warrant   for   every 
county,  ib. 

3  R  2 
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provision  of  24  Geo.  2,  c.  55,  45 

regulations  where  the  party  has  escaped  from  one  part  of  the  kingdom 
to  another,  ih. 
how  the  warrant  may  be  superseded,  46,  17,  (see  title  Supersedeas.) 
how  the  warrant  is  to  be  executed,  47  to  51,  (see  title  Arrest.) 
of  commitments  till  examination,  73,  (see  title  Examination.) 
Bench  Warrant,  and  other  warrants  after  indictment  found,  (see  title  Process.) 

WATCHMEN, 

general  power  of,  to  arrest  offenders,  IG 
may  detain  a  suspicious  night-walker,  24 
may  arrest  persons  suspected  of  felony,  ib. 

having  taken   a  party,  may  either  deliver  hini  to  constable,  or  take  him  to 
a  prison,  ib. 

^VESTMINSTER  SESSIONS,    (see   titles  Sessions  of  the  Peace.  '    Middlesex 
Sessions.) 
take  cognizance  of  offences  in  St.  Martin's  le  Grand,  13(> 
transmit  indictments  to  the  Old  Bailey,  ib. 
party  bound  to  indict  at,  may  indict  in  Middlesex,  137 

WHIPPING,  PUNISHMENT  OF, 

not  inflicted  on  persons  of  condition,  796 

sentence  of,  on  Titus  Oates,  illegal,  ib. 

introduced  on  allowance  of  clergy,  ib. 

must,  when  private,  be  in  the  presence  of  three  persons  of  same  sex,  ib. 

inflicted  for  offences  implying  meanness,  ib. 

WITHDRAWING  JUROR, 

when  may  be  done,  630,  (see  title  Trial.) 

WITHDRAWING  RECORD,  499 

WITNESSES,  (see  title  Evidence.) 

on  examination,  (see  title  Examination.) 

of  defendant  to  be  examined  on  oath,  79 

list  of,  in  treason,  404 

before  the  grand  jury,  (see  title  Jury,  Grand.) 

exceptions  to,  58B 

mode  of  compelling  attendance  of,  603,   (see  title  Evidence.) 

costs  of,  612,  13,  (see  title  Evidence.) 

liability  for  non-attendance,  613 

protection  to,  614 

how  sworn,  615 

how  examined,  618 

WOMEN,  imprisonment  of,  801 

WRECK,  PLUNDERING,  must  be  prosecuted  by  clerk  of  the  peace,  5 

WRITS,  (see  titles  Process.     Warrants.) 
of  association,  148 
of  si  non  omnes,  ib. 
of  capias,  (see  title  Capias.) 
of  exigent,  (see  title  Outlawry.) 

YEAR  AND  DAY,  222,  (see  title  Time.) 
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5.  To  note  (a)  add — "  Slyl.  346,  and  cases  in  1  Bnig.  401." 

to  note  (e)  add — "  See  1  Geo.  4.  c.  75." 

20.  add — "  If  a    man  be  found  attempting  to  commit  a  felony  in  the  night, 

,  any  one  may  apprehend  him  and  detain  him  until  he  be  carried 

before  a  magistrate.    1  Ry.  &c  M.  C.  C.  93." 

22.  add — "  Killing  an  officer  will   be   murder,  though  he  has  no  warrant,  and 

was  not  present  when  the  felony  was  committed,  but  takes  the 
party  upon  a  charge  only,  and  though  that  charge  does  not  in 
terms  specify  all  the  particulars  necessary  to  constitute  the 
felony.     Russ.  &  Ry.  C.  C.  329." 

23.  add — "  Attempting  illegally  to  arrest  a  man  is  sufficient  to  reduce  killing 

the  person  making  the  attempt,  to  manslaughter,  though  the 
arrest  was  not  actually  made,  and  though  the  prisoner  had 
armed  himself  with  a  deadly  weapon  to  resist  such  attempt  if 
the  prisoner  was  in  such  a  situation  that  he  could  not  have 
escaped  from  the  arrest ;  and  it  is  not  necessary  that  he  should 
have  given  warning  to  the  person  attempting  to  arrest  him 
before  he  struck  the  blow.    Ry.  8c  M.  C.  C.  80." 

24.  in  line  9  from  bottom,  after  "  permit"  add — "  But  where  the  parish  clerk 

refused  to  read  in  church  a  notice  presented  to  him  for  that 
purpose,  and  the  person  presenting  it  read  it  himself,  at  a  tinie 
when  no  part  of  the  church  service  was  going  on,  it  was  held, 
that  though  a  constable  might  be  justified  in  removing  him 
from  the  church,  and  detaining  him  until  the  service  was  over, 
yet  he  could  not  legally  retain  him  afterwards  to  take  before 
a  magistrate.  2  B.  &  C  699-" 
•'  And  a  constable  arresting  a  man  on  suspicion  of  felony  must  take  him 
before  a  justice  to  be  examined  as  soon  as  he  reasonably  can  ; 
and  it  seems  a  constable  cannot  justify  hand-cuffing  a  prisoner, 
unless  it  be  necessary  to  prevent  his  escape.  4  B.Sc  C.  596." 

32.  add — "  It  is  always  safest  to  issue  a  summons.     See 2  Bing.  63." 

35.  add — "  Where  a  statute  gives  a  justice  jurisdiction  over  an  offence,  it 
impliedly  gives  him  power  to  apprehend  any  person  charged 
with  such  offence ;  therefore  a  magistrate  may  issue  his  warrant 
to  apprehend  an  ofiender  under  the  Malicious  Trespass  Act, 
1  Geo.  4.  c.  56,  especially  after  defendant  has  neglected  a 
summons.  2  Bing.  Rep.  63.  Hawk.  b.  2.  c.  13.  s.  15.  12  Rep. 
131  b.    10  Mod.  248." 

51.  add—"  See  1  B.  &A.  592." 

59.  As  to  what  may  be  done  after  arrest,  see  cases  in  Addenda  to  24. 

61.  add— "  Killing  an  officer  will  be  murder,  though  he  has  no  warrant,  and 
was  not  present  when  the  felony  was  committed.     Russ.  &Ry. 

C.  C.  329."  .     . 

77.  add—"  Swearing  witnesses,  after  examination  taken,  is  nnpropcr,  and 
censurable.   4  Dow.  &  Ry.  734." 
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128.  Add — ''And,  in  a  modern  case,  a  prisoner  committed  for  manslaughter  was 
allowed  to  give   bail  before  a  magistrate  in   the  country,  by 
reason  of  his  poverty,  which  rendered  him  unable  to  appear 
with  bail  in  court.     6  M.  &  S.  108." 
137.  add — "  See  opinion  of  the  solicitor  and  attorney-general,  as  to  the  power 
of  justices   to  hold  an  original  general  sessions,  or  adjourned 
quartej-  sessions,    for  the  trial  of  prisoners.     5  Burn,  J.  24th 
edit.  203." 
143.  add — "  If  indictments  are   found  at   the  sessions,   and  transmitted  to  the 
justices  of  assizes  by  justices  at  sessions,   the  judge  at  assizes 
must  try  them,  though    not   removed   by  certiorari.      Russ.  &. 
Ry.  C.C.  381  ;  and  see  4  Edw.  3.  c.  2.     4  Inst.  180.    2  Hale, 
P.  C.  32.     2  Hawk.  P.  C.  c.  5.  s.  32.     Crown  Cir.  Comp.  27. 
As  to  transmitthig  indictments  preferred  at  the  quarter  sessions 
in  Middlesex  to  Oid  Bailey." 
148.  add — "  Upon  an  indictment  found  at  sessions,  and  transmitted  to  the  assizes 
by  justices  at  session,  though  they  be  not  removed  by  certiorari, 
the  judge  of  assize  sliould  try  them.    Russ.  &  Ry.  C.C.  381." 
153.  in  line  14  from  top,  add — "  And  the  46  Geo.  3.  c.  54,  enables  the  king  to 
issue  a  similar  commission  to  any  such  four  persons  as  the  lord 
chancellor  shall  approve  of,  for  trying  such  offences  in  the  same 
manner,  in  any  of  his  majesty's  islands,  plantations,   colonies, 
dominions,  forts,  or  factories." 
177.  in  line  12  from   top,  observe — "  That  the  right  to  challenge,  for  want  of 

hundredors,  is  taken  away  by  6  Geo.  4.  c.  50." 
180.  in  line  13  from  botton),  after  the  word  "  county,"  add — "Or  on  the  high 
seas  (and  when  on  the  high  seas,  according  to  the  mode  pointed 
out  by  33  Hen.  8.  c.  23.") 
182.  in  line  8  from  top  note,  the  13  Geo.  3.  c.  84.  s.  42,  is  repealed  by  3  Geo.  4, 

c.  126. 
189  ff.  i"  line  5  from  top,  after  the  word  "  in  "  strike  out  the  remainder  of  sen- 
tence,   and  rend    "  In  the  King's   civil   or   military  service  in 
the  British   colonies  or  plantations,  may,  by  42  Geo.  3.  c.  85. 
be  indicted  and  tried  in  England.  8  East.  31." 
101.  inline  18  from   top,  add — '*  So  an   indictment  on  30  Geo.  2.    c.  24.  for 
obtaining  money  by  false  pretences,  the  venue   should  be  laid 
where  the  money  was   obtained,  not  where   the   false  pretence 
was  used.  4  Barn.  &  Aid.  179." 
197.  in  line  7  from  top,  after  the  word  "  Westminster  "  add — "  And  also  within 

the  precincts  of  St.  Marlin's-le-Grajid." 
201.  add — "  On  an  indictment  for  a  misdemeanor  the  court  of  K.  B.  will  permit 
a  suggestion  to  be  entered  on  record,  for  the  purpose  of  carrying 
the  trial  into  an  adjoining  county,  where  there  appears  to  be  a 
reasonable  grou\id  on  the  affidavits  for  believing  that  a  fair  and 
impartial  trial  cannot  be  had  in  the  county  where  such  inference 
is  to  be  drawn,  3  Barn.  &.  Aid.  444;  but  a  certiorari  was  re- 
fused to  remove  an  indictment  for  murder  from  Yorkshire,  in 
order  to  have  a  trial  at  bar  in  another  county,  on  the  ground 
that  the  prisoners  who  had  pleaded  could  not  have  a  fair  and 
impartial  trial  in  the  former  county.  3  Dow.  &  Ry.  301." 
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204.  In  line  24  from  top,  add — "  But  plea  must  give  a  better  addition.  G  M.  & 
S.    88." 

207.  add — "  So  is  the  addition  of  servant.     6  M.  &  S.  88." 

235.  add — ''  See  the  cases,  post,  vol.  iii.  1040." 

251.  add — "An  introductory  averment  that  outrages  had  been  committed  'in, 
and  in  the  neighbourhood  of  N.'  is  divisible.     4  M.  is.S.  532." 

257  a.  add — "  There  are  no  accessaries  in  simony,  all  are  principals.  Cro, 
Eliz.  789.  In  personating  seamen  to  obtain  prize  money,  con- 
trary to  the  57  Geo.  3.  c.  127.  s,  4,  all  persons  aiding  and 
abetting  are  principals.     Russ.  8c  Ry.  C.  C.  35S." 

261.  add — "  There  are  no  accessaries  in  simony.     Cro.  Eliz.  789." 

2G6.  as  to  time  of  trial  of  accessaries,  add — "  By  43  Geo.  3.  c.  113.  s.  5,  ac- 
cessaries before  the  fact  in  every  felony  may  be  tried  either  in 
the  county  where  the  principal  felon  is  tried,  or  in  the  county 
wherein  the  offence  of  being  accessary  was  committed.  But 
if  principal  felony  be  committed  on  high  seas,  then  he  shall  be 
tried  like  principal,  under  28  Hen.  8.  c.  15,  but  no  one  tried 
for  an  offence  by  one  jurisdiction  shall  be  afterwards  tried  for 
same  offence  in  another  jurisdiction." 

267.  strike  out  the  bottom  line,  and  the  next,  to  the  words,  '  at  the,  Sec'  and 
read  "  of  being  accessaries  before  the  fact  to  grand  larceny, 
and  in  which  they  are  entitled  to  benefit  of  clergy,  may  be 
fined  and  imprisoned  one  year  only,  instead  of  the  other  punish- 
ment in  force." 

404.  add — "  See  now  the  6  Geo.  4.  c.50.  s.  21,  repealing  the  7  Ann.  c.  21." 

461.  in  line  9  from  top,  erase  the  words  "  on  the  trial." 

468.  add — "  But  now  by  6  Geo.  4.  c.  25.  s.  1,  where  prisoner  is  convicted 
of  a  non-clergyable  felony,  a  pardon,  under  the  sign  manual, 
countersigned  by  one  of  the  principal  secretaries  of  state,  is 
sufficient." 


END  OF  VOI,.  I. 
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